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37 M L J 696; lO L W 656; 43 M 284. 

Allahabad High Court. 

26 M LT370; bO 0 L. J 446; (1920) M W N 
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Narotam Das Vft Naraia Das 
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24 C WN 97; 21 0 L J 188; 21 Cr L J 26. 
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1 TT P L R iH. C.) 188; zl Cr L J 54. 

G O L J 616; 21 Cr L J 65. 


I 


12 


INDIAN OABBS. 


[l€dc 


40S 
409 
4 1 
412 
4 3 
414 

416 

4'7 

418 

419 


426 

428 

429 
431 

431 

432 

433 

435 

436 

437 
439 
443 
44 If 

450 

451 
463 
454 
456 
468 
459 

462 

463 
465 
473 

478 

479 
481 
483 
485 
4^-7 
4^8 
491 
494 

494 

495 

496 

497 
601 

603 

604 

606 

607 

6G8 

512 
613 
615 
618 
6 0 
620 
£24 
528 
680 


Mahadeo Sahu ▼ Eiaperor 
M acho Goundaa ▼ Emperor 
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Rohauv. Emperor 
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Dogar Mai y. Mnla 
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1 XJ P L R (H. C.) 171; 21 Or L J 91. 

2 1 Bom L E 1084; 44 B 42; 21 Or L J 96. 

21 CrL.I96. 

37 M L J 698, 26 M L T 441; 10 L W 672. 

8 U B B . 1919) 179, 

10 L W 660. 

1 U P L B (H. 0.) 168, 18 A L J 83. 

10LW606. 

8 V B R (1919) 188. 

87 M L J 706: .11 L W lOl, (1920) M WN 145. 

V U P L R iL / 29; 17 P L a 1920. 

3 U B R (*919) 189. 

37 M L J ft20, 1 1 L W 108. 

•Calcutta High ^ ourt. 

<8 A L J 21V; 2 U P L R (H. 0.) 96. 

22 0 0 328 

JO L W 620; 27 M L T 37. 

I*- A L J 137; 2 U P L B (H. O.) 99. 

87 M L J 647; 26 M L T 618; (1920) M WN 77. 


Vol. LIV] 


INDIAN OASES. 


13 


636 Ladli Prasad r. Niram-nd^dln Khan 

686 Venkataohella Beddy V M uthialu Beddy 

688 Jaohmi Mondal V Cheninissa Bibi 

640 Ja?deo ▼. Mathura Piasad 

648 Ahirajan Bewa r Sheikh Kabil 

648 MadnknriAnkammav Muvrala Subbayya 

644 Jai Kibhori Bibi V Afzol Khanam 

646 SohanLaUGhiman La] v. Jai Narain-Babu Lai 

648 Asannlla MoUa v. Sankar Das Sauyal 

660 Firm of A M. Mylappa Chettiar v. Aga Mirza 

Mahomed Shirazee 

668 Harendra Komar Boy ▼. Debendra Komar Das ... 

661 Bam Naraio T. Hapiam Das ••• 

662 Umosh Chandra Ghosh v. Nistarini Besu 

664 AH Bahadur Khau v- Bisheshar Singh 

665 Bahim>an>xuBBa Begam v Srinivasa Ayyangar 

667 Bam Gopalv. Bhooraj Singh 

668 Satindra Nath Banerjee v. Banwari Muknnda Dass 

669 Kndai Khan V. Jagat Narain Dobey 

670 Abirjan Bibiv. Gole Mabamed 
672 Govind Fandey y. Dipa Koeri 
678 Hajaiaheb Basnlsaheb, In re 

674 Bam Harakh V. Jagdamba Debi 

675 Manng Fo i at v Ma Ngwe Ma 

676 Ishwari Chaodhariv. Dokhi ••• 

677 Nga Nan Da v. Emperor 

678 Amrita Bazar Patrika, in the matter cf 

6i4 J ham Khan V. Sarada Charan Sikdar ... 

616 Bam Parsed Saho v. Emperor 

617 Kollappa Naioker y. lalaniammall 

619 Ganesh bam y. Gyan Chand ... 

620 I Pirbox y. JUueammat Baji 

623 I Sheikh Chamman y. Emperor ... 

I 

684 Bbanwar v Emperor 

625 I Madan Mondal Gochiv. Tarini Chandra Banerjee... 

626 { Kiaz Hosainv. Tikaram 

626 Mauindra Nath Mittra y Hari Mondal 

680 Uahesh Kant Chondhnry v. Bam Prasad Bai 

681 Sasadhar Bbattaobarjee y. Aran Komar 

682 Kaniz Zobra v. Nepal ... 

6^8 Abdul Uahaman y. Mohendra Chandra Ghosh 

634 I Hari Prasad y Govinda Bao 

086 Detendra Narayan Singh v. Narendra Narayan 
Singh 

642 Allah Bakhsh y TopanBam 

648 Amriia Lai Mukherjee y Hira Lai Mokherjee 

64i Gopal Jee Singh y. bam Nandan Singh 

645 Dorga i haran Biswas y. Kailash Chandra Das 

646 Mahmud y Jnmma 

647 Hochen Sardar y. Poresh Nath Pal ... 

647 ZemindHr of Kangpdigudem t. Tenkatappayya ... 
662 Snkan Sao v Karo Mahton 

666 Nnr Khan y. Shaikh Bahim ... 

668 Laljit Upadhyay y. Wajihanessa Begam 

669 Abdal Baehid Mandal v Shabarali Molla 
662 Mathura Singh y. Batan Barbi 

654 I Badha y. Sakhu ... 

6'^ ' dhiogar hav Badri Saho 

667 I Hatbisintty Knber etha 

668 Tejpal Jamnnndasy B. Nathmnll A Co. 

670 Tipangavda v Kamangavda 

672 Jagdeo >arain Singh v. Bhagwan Mahto 
Padarath Singh y atan Sinuh 
677 Abdnl Salam v RamnewHl Singh 
679 fivaulal Yarajrai Desai. Jn re 
686 Chokanii Bai t. Emperor 
689 1 Jagannatk Kaihlram t Shankar Ganpat 


22 O G 842 2 XT F L B (J, C.) 25. 

87 M L J B24. 

24 G W IT 323 

6 0 L J 677* 2*2 0 0 2TI P L B (J.O.) 19. 
*Calcatta High Court. 

87M LJ611. 

2;? O 0 849; 2 U P L B (J. 0.) 17. 

2 U P L B L.»80. 

^Calcutta High Court. 

87 MLJ7121 26MLT601. 

•Calcutta High Couit. 

I U P L B 0.) 160; 18 A L J 142. 

24 0 W N 804. 

22 0 0 319; 2 U P L R (J. C.) 21. 

II L W 13>-t 38M L J266. 

I U PL B (B. B.) 41. 

•Calcutta High Court. 
lUPLBlB. B.)42. 

•Calcutta High Court. 
lUPLBtB B.)47. 

21 Bom LB >085; 44 B 44. 

1 U P L B iB. B.i 46. 

Sn B B (1919) 182 
1 nPLB(B B.143. 

8U B B (I9l9r re. 21 Cr L J 97. 

23 0 W N 1057; 30 0 L J 2b9; 21 Cr L JOS S. B. 
21 CrL J 184. 

21 Cr L J 186. 

>1 L W 146; (1920) M W N 181; 21 CrL J 137. 
21 Cr L J J3P. 

21 CrL J t^O. 

(1919 Pat4«3:lPLT IT; 2nPLB(Fat) 24; 
21 CrL J 148. 

18 A L Jft8. 1 U P L E (H. 0.) 172; 21 Cr L J 144. 
•Calcutta High Court. 

1 U P L E B. R ) 48. 

24 0 W N 183. 

1 P L T 33 (»9 0> Pat 76; 2 U. PL B (Pat ) 26. 
•Calcutta High Court. 

22 O 0 2«7. 

•Calcutta High Court. 

•Nagpur Judicial Commissioner's Court. 

80 C L J 417; 24 c w N HO. 

28 P B 1919 notch 28 P L R 1920. 

•Calcntta Bigh Court. 

•Patna High Court. 

•Calcutta Bigh Court. 

28 P B 1919: 16 P LB 1920. 

•Calcutta High Court. 

87 M L J 691. 

I P L T 13, 6 P L J 87. 

•Nagpur Judicial Commissioner's Court, 

(1919) Pat 449; 6 P L J 79. 

46 0 1082. 

•F'atna High Court. 

•Nagpur .ludicial Commissioner's Gouit. 
•Faina tligu court. 

22 Bom L B 83. 

46 C *069 

22 Bom LB 36: 44 B 60. 

1 P L T z7. 

6 P L J 2K; 21 Cr L J 145. 
li'DBEttOlO *72; 21 Cr L J 149 
22 Bom L R 18; 21 Cr L J 161. 

21 ( r L J 169. 

22 Bom L B 8P; 44 B 66. 


14 


INfilAN OASES. 


[U20 


691 Haroandroy T. Gootiram. ... 

693 Chanba^iayya y. ('heziDapgavda 
695 Aiti Koohuni v Aidenr Kochuai 

699 Khelafat Husiain v- Azmat Hussain ... 

700 Official Assignee of the Calcutta High Court y. 

Bidyasundari Dasi ... 

703 Bhagwati Saran Singh v. Secretary of State ... 
705 Kalimuddin Mollah y. Sahibuddin Molla ... 

715 Bamdhan Tewari y. Bishon Fragash Narain 

Singh 

716 Manmatha Nath Ear y. Secretary of State 
719 Janp Sardar y. Jogendra Nath Chatter jeo 

721 Balasubramania Sastri y. Pcnnusami Iyer ... 

726 Babu Bam Mondal v. Dakhina S undari Namasud. 


728 

731 

733 

736 

740 

742 

749 

760 

762 

763 

766 

766 

767 
758 

761 
761 

763 

764 
766 

765 
769 
769 

772 

773 

774 
776 
778 

780 

781 

784 

785 
7?6 
787 
789 
792 
794 

797 

798 
801 
802 

804 

805 
8U6 

807 

807 

814 

816 

816 


rani 

Tangiithur Namsimham v. Singaraju Ramiah 
Svrorup Mandal r. Ayan Rai Kowra 
Gumani y. Banwari ... 

Bejoy Krishna Mookerjee v. Lakshmi Narain 
Jiu 

Palaniappa Cbetty t Subramanian Chetty ... 

Probhat Chandi'a Sen v. Hari Mohan Dhupi 
Yenkatapathi Narayani y. Qaddam Chowdenna ... 
Sheikh Nasarat V. Kali Das ... 

Poran Chandra v. Indra Seni 

Gantaaola Jagannadhan v. Thathavarthi Ramabrah. 

man f ... 

Sondamini Ghose v. Teniram Mahaldar 
Jhandi Lai v- Shiam Lai ... 

Abinash Chandra Choudhury v. Osman Bisvras 
Murugappa Mudaliar y. Menuswami Mudali 
Maliratn Ealica y Purnananda Adichar 
Solaiyappa Chetty v. Lakshmanan Chetty 
Basanta Kumar Sarkar v Sukhomoy Mondal 
Ram Parsan Qpadhya v. Nageshar Pande 
Gur Dayal v. Paid Husain 
Mahraj Singh v Pitambar Singh 
Jawad Hussain v. Emperor 
Tepanidhi Gobinda Chandia v. Emperor 
Ram Chander y Emperor 
Mahesh Dutt Singh y Emperor 
Faqiray l.al v Emperor 
Enayet Karim v. Emperor 
Surendra Nath y Emperor 
Ram i;haadra v. Emperor 
Probodh Chandra v. Corporation of Calcutta 
Jagdat Tewari v Emperor 
Haris Chandra Nandi v. Keshab Chandra 
Ram Sarup v. Ram Dei ’** 

Bepin Chandra Roy v. Profulla Narain Roy 
Tikaram y. Ram Chandra 
Abdur Hahim v. Sital Prasad 
Bhnrc v. Shoo Gopal 
Badai'Ud.din V. Herajtulta 
Dhansukh dass V. Zangoo 
Farhat-un-nissa v. Sundari Prasad 
Banwari Lai V Ram Chandra Singh 
Rambharosa v. Sukhdas 
Phakki Lai v. Brij Mohan Singh 
DiidaliUayal v. bolo Hibi 
Miithusami Asari v Angayakanuu Asari 
Dobendra Prasad v SurCndra Prasad 
Balwantrao v Narhar Gangaram 
Ishri iMal v. Unjrao Singb 

Alagiasundaram Pillay v. Midnapore Zomindary Co 
Ltd. 


46 0 1070. 

22 Bom Ij R 44. 

24 0 WN 173. 

♦Patna High Court. 

30 0 L. J 42«; 24 0 W N 145. 
6PLJ3e}tl920) Pat BU 
24 0 W N 4; 30 C L J 455 R 

6 P L J 17i 1 P L T 168. 
♦Calcutta High Cour t. 

24 0 W N 63| 31 0 L J78. 

10 L W 306; 26 M L T 269; 
707. 




(1919) M 


240WN27. 

38 M L J 126; (1920) M W N 233. 

♦^'aloutta High Court. 

22 0 C 289. 

30 C L J 433. 

11 L W 145; (1920) M WN 186;-88M.L.J 338r 
24 C W N 206. 

11 L W 3. 

♦Calcutta High Court. 

47 0 129. 

♦Madras High Court 
♦Calcutta High Court. 

♦Allahabad High Court. 

♦Calcutta High Court. 

38 M L J 131; M W N l78; UH.W248.- 

♦Calcutta High Court. 

10 L W 65»j 88 M L J 146; (1920) M W N 277. 

♦Calcutta High Com^t.- 

IH A L J 136; 2 U P L a ^H^C.) 43. 
70LJ31;2UPL R (J, 0.) 34.- 
2U P L R(H C.) 44.- 
2« Or L J 16i. 

6 P L J ll;2l Cr L J !6t. 

18 A L J 8?; 2 UPL R (H.O.) 46; 21 CrL J 194. 
(1930 Pat 127; 21 Cr L J 185. 

6 O L Jb80; 21 Cr L J 163. 

21 Cr L J 167. 

21 Cr L J 170. 

21 Cr L J 172. 

24 C W N 196: 21 Cr L J 178. 

2 U P L R H 0.1 38; 21 Or L J 176. 

♦Calcutta High Court 

)R AL J i|y,au PLR(H. 0.) 87.' 

♦Calcutta High Court 

♦Magpur Judicial Commissioner's Ooartu 
‘7ALJ866; J UPLROX.O.) 115| 41 A 659. 
Nagpur Judicial Commiasioner'-s Court. 
♦Calcutta High Court. 

16 N L R.8. 

18 A LJ 124; 2 U P L B (5. 0.) 85. 

1 P L T 17, 2 u P L R (Pat.) 23. . 

Nagpur Judicial .CorntnissioBer's Court; 
•Allahabad High Court. 

♦Calcutta -High Court, 

1 1 L W 116. 

I P L T 19: 6 P L J 107; (1920) Pat 8J. 

Nagpur Judicial Commissioner's Oouvt,' 
♦Allahabad High Court, 

•Madras High Court. 



i6 


iNbiAlr oAifts, 


IiiSd 


960 

932 

936 

960 

961 

0K2 

964 

966 
986 

967 
969 
971 
971 
974 

976 

977 
982 
984 

986 

986 

988 

992 

994 

997 

1004 
10C7 

1005 


Svans-v Secretary of State 

Apurba Krishna Eoy v. Bjama Charan Pramanik 

GablSin^hv Surjan Sincrh 

Ktsnn Prasad Singh V Snraj '^arain Prasad 

Qasim Ali v. GhnUm >*ubaainiad 

Bajib Hnssain v. Zingraji 

Hiru ▼ Sohnnn ••• 

bame«h Prasbad y. Gulab Chandhury 
Basheshar Nath y Ram Eishen Das ••• 

Mongola Swayi y V inyanatha Santaso Singarao ••• 
Jinran y. Mohammad Hayat ••• 

Khantar Potdar y. Pnnni Naddaf 
llahi bakhsh y. Jawinda Mai 

Harbans y Ham Knmar Kaik ••• 

Mela Bam y Brij Lai 
Doman Mahto y. Emperor 
Bell Ham, In the matter o/ 

Hehari Gir y. Bhnbaneswari Eoer 

Suraj Bhan y. Emperor ••• 

Balmakund Das v. Emperor 

l ocal Goyemment y I^airat Ali ... 

Ajodhya Nath Parhi y Emperor 
Emperor y. Multan Singh ... 

Baghunath Dass v. Emperor 

Abdul Khalique y. Surja Singh 
Bindra Ban y. Emperor 

Jogeawar Das v. Emperor ... 


143 PB 1919. • 

24 0 W N 223. ; 

14«PB ’9'9. 'yl" 

*Patna High Court. 

138 P E 19 9. 

o.Vagpnr Judicial Oommisaioner's Ooort. 
139PBI919. 

1 P L T 69. 

140 P B 1919. 

37 M L J 6^6. 

3PBi9i9B6y. 

*PatQa H'gh I'ourt. 

^Lahore High Court. 

18 A L J 126; 2 17 P L B (H. C.) 46. 

148 P B 1919. 

2irrljJi9:l. 

132 PR 1919; 21 Or L J 198. 

1PLT9:6 PL J 104: (1920) Pat 79; 2UP 
LB Pat ) 2‘; 21 Or L J 200. 

29P B 19 9Cr;2n PL B (L) 44; 21 Cr L J 201. 
21 Cr L J 202. 

21 Cr L J 204. 

21 Cr L J 208. 

82 P R 1919 Cr; 21 Cr L J 210. 

1 PLT 60; (1920) Pat 76; 6 P L J 129; 21 Or 
L J 2r3. 

21 Cr L J 220. 

2 U P L B (L) 44; 21 Cr L .T 228. 

09i9) Pat 479; 21 Cr L J 224. 


Cases Cited in Volume LIV of Indian Cases, 1920. 


A 


Page. 


Abdul Ghani v. Muhammad Pasih, 23 A 95i A 
W N (19(») 200; 2 A L J [667 
Abdul Hakim ▼. Latifunuessa Khatun: 30 C 532 
7 0 V7 N 660 228 

Abdul Haq Chowdhury v. Abdul Hafez, 6 lud * 
Oae 64Sj U 0 W N 695; 11 0 L J 636 
Abdul Kader v. Ali Meah, 14 Ind Gas 716; 16 0 
W N 717; 16 0 L J 619 

Abdul Karim y. Bullen, 6 A 386; AWN (1884) 
183 

Abdul Karim Khan y. Abdul Qayum Khan. M 

. 3*2; 8 A L J 181; AWN (19061 26 

^ Kayum y. Bahadur Vithoba; 13 Ind Caa 
868} 14 Bom L B 26 

AMul Majid y. Bedyadhar Saran Das. 37 Ind 

Oas 92; H9 A 101; 14 A L J 984 
Abdul Majid y. Kaherode Chandra Pal. 29 Ind 
Gas 843; 42 0 690; 19 0 W N 809 

^ ® 33 M 446; 7 

U 1^ A 376 

^ ^*3* awn f130D) 28 .‘.V 

OWN J52^r4^0®L rw - '® 

^X':o8??rrA°rot'6’;-4 

(*332) 10 QBD2b 
. at p 307; 62 L J Q B 1; 47 L T 326; 31 W R 

0 w 

3A m am \ 0“ ssii 

Adap. Subbarayada v. Tipp^ablHa Latohmina. 

Afar y. Surja Kumar Ghosft 7 t«.i n 

OWN 2*9, 12 0 L J 6^ ’ 

^oA“j 48i 2 !< B R 196,' i 

. ?6 0 Vk I-® Oa, 

^ 3^^d'’0°^ Din,h^oJ^M®PetiV 

^t‘"p 0 ;-25a"“‘‘""' 20 0 86, 19 I A IBlIe 

Ahsanulla y, Hurri Ohurn, 17 0 474 
Atyyagari Venkataramayya y. Aiyya^Ari r i*‘n' 
ayya, 25 M 690 at pp 7 (6, 7 16 {]/ q j 
A jimuddm Maudal y. Tara 

, Ud' Oa. 835, S8 0 L J 20 1 ® ® 


• • • 


974 

706 

627 

800 

980 

865 

323 

428 

669 

46S 

996 

749 

192 

627 

368 

713 

763 

916 

60 

706 


605 

423 


148 

739 

739 


•ee 


Ghos<), 47 


• • < 


516 

822 


A — oontd. 

Ajo Koer y. Gorak Nath,27 Ind Gas 32lj 19 0 
W N 617; 20 0 D J 481 

Ajodhya Frosad Singh y. Bam Golam Singh, 4 
Ind Gas 629; 13C W N 661 ... 

Ajoodhya Persbad y. Gnnga Pershad, 6 C 249; 6 
GLB667 

Akaloo Chandra Das y. Mobesh Lall, 4 Ind Gas 
696; 11 Gr L J 28; 36 G 986 

Akbar Ali y. Durga Kripa Sen, 8 Ind Gas QU 
12 0LJ689 

Akbar Hussain y. Karm Dad, 48 Ind Gas 8- ^ 
PR1918(F.B.) 

Akhoy Kumar Mukerjee y. Emperor, 45 Ind 
Gas 999; 45 0 720; 27 C L J 91; 22 0 W N 
405; 19 Cr L J 663 

Alagappa Chettiar y. Ohockalingam Chetty. 
48 Ind Gas 203; 36 M L J 236; 41 M 904* 
8LW 240;24MLT 137; (1918) M W N 
688 

Alagappa Chettiar y. Nagaratna Mudaliar, 42 
Ind Gas 789; 33 M L J 612; 6 L W 445: (19171 

M WN 677, 22 MLT371 ... 

Alagappa Chetty y. Dasappa Chettiar, 18 Ind 
Gas 832; 24 M L J 293; 18 M D T 201: (19131 
M W N 141 ' 

Ali Husain y. Amin Ullah, 16 Ind Gas 887! 10 
ALT 163; 34 A 696 ... 

Ali Muhammad y. Dulla, 26 PR 1901; 65 P L 
B 1901 

Allah Bakhsh y. Topan Ram, 64 Ind Gas 642* 
28 P B 1919 note [ 

Allah Jilai y. ITmrao Husain, 24 Ind Gas 635* 36 
A 492; 12 A L J 810 

Allen y. Gillette, (1887) 127 U S 689; 32 L Ed 
US 271 

Alyen v Bond, (1811) 3 Ir Eq Hep 365; FI A K 
196 

Amar Nath y. Rustom ji, 43 Ind Gas 678; 16 P R 
1918; 24 P W R 1918; 112 P L R 1918 

Amar Singh y. Emperor, 29 Tnd Gas 827; 15 P R 
1915 Cr; 16 Or L J 655; 33 P W R 1916 Or ... 

Ambica Oharan Chakrayarti y. Joy Chandra 
Ghosh, 4 Ind Gas 470; 13 C W N 210 

Ambioa Prosad Singh v. Pardip Singh, 28 Ind 
Gas 446; 42 0 461; 19 C W N 233 

Ameer Chand y. Mohanund Bibi, 6 CL j 
463 

Amirul Rahman y. Dhan Kumir Das, 34 lild 
Gas 689; 3 O LJ 201 

Amma Bibi y. Udit Narain Misra, 1 Ind 
Gas 890; 31 A 68; 9 C L J 512; 11 Bom 
L B 626; 19 M L J 296; 6 M L T 89; 36 I 
A 44 (P. 0.) 

^ » • I 


Page. 


432 

654 

735 

474 

916 

832 

54 


606 

741 

147 

3P6 

421 

646 

818 

17 

IG 

933 

603 

852 

382 

293 

3iG 


71 


18 


INDIAN CASES 


[1925 


A.— contd. 


Page. 


• * • 




* » ■ 


• • • 


• » » 


Amolak Ram v. Emperor, 4 Ind Cae 1022; 31 
P W R 1909 Or; 11 Cr L .1 148 
Amrat Lai ▼. Lai Ohand, 7 lod Gas 715} 76 P R 
1910} 99 P W R 1910; 124 P L R 19 iO 
Amrata ▼. Pandharioath, 2 Bom L R 134 
Amrita Lai Bose v. Chairman of the Corpora- 
tion of Calcutta, 40 Ind Gas 322; 26 C L J 29; 

21 C W N 1009; 18 Cr L J 674 
An Attorney, In re, (Mr. Hume v. Poresh 
-Chuuder Ghose), 22 Ind Cas 321; 41 C 446; 16 
Cr L J 49 

Anand Das v. Bam Perkash Das, 6 Ind Gas 69; 14 
0 W N 153 

Ananda Mohan Roy v. Hara Sundari, 23 0 196 
Anantha Lakshmi Ainmal v. Eunnanohanka- 
rath Sankaran Nair. 18 Ind Cas 679; 24 M L 
J 205; (1913) M W N 101: 13 M L T 123 ... 

Anderson v. Wood, (1881) 9 Gt of Sees 4th 
Series Just Caa 6; 19 So L K 142 
Annapurni Naohiar v, Forbes, 23 M 1; 26 1 A 
248} 3 C W N 730; 9 M L J 209; 4 Bom L R 
611; 7 Sar P C J 591 

Annoda Persad v. Dwarkanath, 6 C 754, 8 C L 
R 321 

Appa Kalga Naik v. Mallu, 16 B 477 
Appa Ran v. Ratnam, 13 M 24) 

Appu Pattar V. Kurumba Bhagwati, 11 Ind Cas 
633; 21 M L J 588 

Arakel Knnhl Kuttiyali v. Imbichi Ammah, 6 
M H C R 416 

Arasayee Ammal v. Sokkalinga Moduli 33 Ind 
Cas 84; (1916) I M W N 287; 3 L W 289 
Ari Chetty y. Tbeerthamalai Chelty, 34 Ind 
Ca879l; 3 L W621 

Ai'ip Mandal y. Ram Ratan Mandal, 31 G 757; 8 
C W N 479 

Aris y. Orchard, (I860) 6 H N 160; 30 L J Ex 
21; 3 L T 443; 9 W R 106; 168 E R 66; 133 R 
R428 

Armory v. Delamirie, (1722) 1 Strange 505; 1 
Sm L C 396; 93 E R 664 
Arnhold Karborg & Co. y. Blythe Green Jour- 
dain & Co, Theodor Schneider & Co. y. Bur- 
gett Nevrsam, (1915) 2KB 379 at p 386; 84 
L J K B 1673; 113 L T 185; 21 Com Cas 1; 31 
TLR351 

Arnhold Karberg & Co. v, Blythe Green Jonr- 
dine & Co ; Theodor Schneider & Co. y. 
BurgettA Newsam, (19;6J 1KB 496; 85 L 
J K B 665; 1 14 L T 152; 21 Com Cas 174; 13 
Asp M C 235; 60 S J 156; 32 T L R 186 

Arthanari Chettiar v. Nagoji Rao 14 Ind Cas 
836; (1912; M W N 513 

Arumuga Govindan v. Venkatasubbier, 31 M 
82; 17 M L J 635; 6 Cr L J 384; 3 M L T 
108 

Aruraughan Chetty y. Muthu Konndan, 52 Ind 
Cas 625; 42 M 711; 9 L W 566; (1919) M W N 
409; 37 51 L J 166; 26 M L T 91 
Arunachalara Chetty y. Rangasamy Piltai, 28 
Ind Cas 79; 38 M 922; 28 M L J 118; 17 M L T 
154; (19)5; M W N 1J8 
Arzan y. Rakhal Chunder Roy, 10 C 214 
Asad All MoHa y. Haider Ali, 6 Ind Cas 826; 36 
C 18 at p 21; 14 0 W N 918; 12 C L J 130 


982 

454 

531 


782 


386 

208 

841 


Page, 


A.'-^oonotd. 


Asha Bibi y. Kadir Ibrahim, 3 Ind Cas 730; 33 
M 22; 6 M L T 296;20 M L J 1 
Asher y. Whitlock, (1866) I QB1;35LJQB 
17; 11 Jnr (N. s.) 926; 13 L T 264; 14 W E 26 
Askar Mea y. Sabdar Mes, 12 0 137 ••• 

Askar Mian v. Sahedali Bara Bhayiaiii 31 Ind 
Cas 424; 22 C L J 328; 23 O W N 640 
Astbnry y. Astbury, (1898) 2 Ch D 111; 67 L J 
Ch 471; 7b L T 494; 46 W R 636 
Asatosh Mnkhopadhya v. Haran Chandra Mu- 
kerjee, 63 Ind Cas 382; 30 0 L J 41; 23 0 W 
N 1021; 47 C 133 ••• 

Atiar Rai y. Emperor, 13 Ind Cas 844; 39 0 476; 

16 C W N 426; 16 C L J 403: 13 Cr L J 166 ... 
Atra V. Ram Kieben, 4 Ind Cas 966; 102 P L B 
1909; 154 P W R 1909 

Attorney General y. Corporation of Birmingham, 
(1880) 16 Ch D 423; 43 L T 77; 29 W R 127 

. V. Dedham Sohool, (1867)23 

Beav 350; 26 L J Ch 497; 3 Jnr (n. s.) 326; 5 
W R 396; 63 B R 13P; 113 B E >69 

y. Gaunt, (1790) 3 Swans 168 


• * » 


notei £6 E R 81 1 
Atul Hazra y. Uma Charan Changdar, 33 Ind 
Cas 822; 20 C W N 796; 17 Cr L J 82; 23 0 L 
J 656 

Aulia y. Alu, 49 P B 1898 ••• 

Aziz Khan y. Duni Cband, 48 Ind Cas 933; 23 
C W N 130; lOl P B 19.8; 16 P W R 1918 

(P. C.) 


< 4 i 


673 

899 

487 

307 

203 

916 

776 

873 

641 

12 

12 


984 

428 


6^9 


552 


4 I • 


558 

213 

265 

948 


835 

938 

922 


H 

* 

Baba Hari Singh y. Prema Shah, 166 P L R * ' 
1901 — 

Babu Jay Gopal Singh y. Bam Tabal, 2XJD 

673 ••• 63* 

Babu Singh y. Behari Lai, 30 A 166; AWN 
(1908) 6 ; 6 A LJ 176 .. 947 

Badagala Jogi Naidu y. Bendalam Papiah Naidu, 

48 Ind Cas 289; 36 M L J 382 .... 9^ 

Badam y. Ganga Dei, 29 A 484; AWN (1007) . 
150;4ALJ 452 

Badami Kuar y. Dinu Rai, 8 A 111 at p 11^; A 
WN (1886) 28 ■*; ■ ... 

Badri Prasad y. Muhammad Yusuf, 1 A 381 ... 

Bagga Mai y. Moti Ram, 54 P L R 1908; 82 F 
R *903 ••• 

Bagram y. Kbettranath Korformah, 3 B L R 
(o. c.) 18 . 

Babawal v. Emperor, 20 Ind Cas 1007; 17 P R 
1913 Or: 14 Cr L J 627; 42 P W R 19l3 Or; 
329FLE1918 

Bahoran TJpadhyav Uttamgir, 12 Ind Cas 112; 

33 A 779; 8 A L J 931 

Bai Diwali y. Patel Bechardas, 26 B 446; 4 Bom 
LRI02 

Baij Nath y, Mansukbrai Fanna lal, 49 Ind Cas 
98S} 23 C W N 268 ••• 

Baij Nath Das y. Salig Ram, 10 Ind Cas 88 89, 426 

Baij Nath Frosad y. Ghansfcyam. Dass, 8 0 W • 
U 382 ••• 83" 

Baij Nath Singh y. Emperor, 37 Ind Cas 86; 1 P 
L J 658; 18 Or L J 62 *”8 

Baijnath Prosad Singh y. Sham Sunder Kaer, 

22 Ind Caa 402; 18 0 L J 648; 41 0 687 898 


791 

441 

631 

262 

93d 

624 

796 

147 

268 



tol. LIV] 


TABLE Of OASES OITEt>. 


19 


J5 — contd. 


Page. 


• •• 


Bai jaaih Bahai r. Bamgat Singh, 23 G 775 (P. G.) ; 
23 I A 45; 7 Bar P 0 J 1 

Baikanta Qai 7» Lai Ohand Samanta, 26 lad Gas 

6n 

Baikuotha Nath Ghose v- Sodanaada Mohapatra, 
46 Ind Gas 387: 23 G W N 516 
Baker t. Wadsworth, (18fl8) 67 L J Q B 301 ... 
Baker, /n rej Nichols v. Baker, (1890)44 Oh 
D 26^ at p 270; 69 L J Oh 631; 62 L T 817; 

88 WE 417 ... 

Bakshi Bindeswari Prasad y. Bheninder Das 

89 Ind Gas 662; 2 P L J ld2 
Balakrishaa Udayar v. Vasadeva Aiyar, 40 Ind 

Gas 650; 40 M 793 at p 799; 16 A L J 646; 

2 PL W 101; 33 hi L J 69; 26 0 L J 143; 19 
Bom L E716; (19J7) M W N628; 6 L W 50'; 
22 0 W N 60; 11 Bar L T 48; 44 I A 261 
(P. 0.) 442 

Balaram r. Mangta Dass, 34 0 941; 11 0 W N 
959 (P. B.>; 6 0 L J 287 

Baldei y. Abhey Bam, 24 Ind Gas 640/ 12 A L J 
946 

Balgobind y. Bam Kumar, 6 A 43^ AWN (1834) 

■■ 165 

Balkaran Bai y. Oobind Nath Tiwari. 12 A 129.- 
awn (1890) 39 

Balkishan ▼. Atmaram, 26r nd Gas 70'; 10 N L 
'' R )60 

Balkishen Das v. Simpson, 25 0 833; 26 I A lb! 

2 0 W N 618; 7 Sar P 0 J 363 

Bally Singh y. Bbugwan Dass Kalwar, 23 

_ Ind Gas 976; 7 L B B 101; 7 Bar L T 95 

® t 39 Ind Gas 613; 

ZO O 0 115 

Banarsi Prasad y. Pazal Ahmed, 23 A 298j’8 
A L J 26; A W N (19061 9 

Acharja y. Nathni Bahar Singh, 7 0*L 

J 460 

Bandirom MOTk^srjeo v. Purna Ohandra Boy, 43 

Ind0as758,27 0 LJ 116, 4S 0 926 .. 

Ohandra Chakra, 
hart*, 7 Ind Gas 875; 87 O 626 

10 Bom ^raw'"' ® 

n Nandlal Thaofcerseydao, 17 

a“B^"n®o®ia li 17 0 W fl 358, 12 M O 

M T V V« *.’,'5!, N 16 Bom L E 1 , 24 
M L J 176, 17 0 L J 149, 37 B 121 (P. 0 ) 

*“^267 “■ 10 O 

** Oa« 305, 39 M 760 TF B il 

Nath Banerl 

W N M7 ® ° I- J 383 at p 39 1, 13 0 

**«■? 3 Dougl 179 at p 180- 

6 Term Bep 166n; 99 B B 60 1 ^ 

of State for 

India, 40 lad Gas 337; 44 1 A 104 : 1 P r. w 
afl& 2K*n¥ T ioS®®’ 21 0 W N 642^16 A^l'j 

(P. o!) ^ ® ^ ^ 11^1 22 M L T 310; 44 0 868; 


68 

320 

852 

627 

472 

973 


B— eoutd. 


Page. 


, 602 
38 
167 
353 
733 
861 
733 
89 
646 
87 
669 
668 
916 
47 


226 

623 

171 

164 

13 

137 


ft 

i 

476 
487 f 


4 4 


• •a 


660if 
822 f 

70 

736. 

769 

292 


• • s 


• • • 


« • • 


396 


Basanta Kumari Dasi 7. Mohesh Ghandra Laha, 

19 Ind Gas 541; 40 G 982; 17 C W N 944; 14 
CrLJ269 

fiasarnd'din Bhniah y, Bahar Ali, 11 C8 . 
Baahyakarlu Naidn y. Gandapaneni Snbbanna, 
27M4(P. B.) 

Basir Sheikh T. Fazle Karim, 28*IudCas 703; 
19CWN290 

Baesu Knar 7. Dhum Singh, 11 A 47; 16 1 A 
211;6SarPG J 260 . .. 

Basudeo Ban 7. Sri Krishn Gir, 6 Ind Gas 941; 

13 O 0 62 

Bateson 7. Gosling, (1871) 70 P9; 41LJCP 
63; 85 L T 660; 20 W B 98 1 
Bayabai 7. Sara87atibai, 17 6 686 
Bayyana Bamayya 7. Nidamarthi Krishoamur- 
thi, 32 Ind Gas 952; 40 hi 296; 3 L W 186; 19 
M L T 124; (1916) 1 M W N 133 923, 945 

Bechai Singh 7 . Shami Natb, 10 Ind Gas 454; 

8 A L J 27 (Notes) 

Beg 7. Allah Ditta, 38 Ind Gas 354; 45 P R 
1917; 12 P W R 917; 21 M L T 310; 32 M L 
J 615; 19 Bom L E 388; 16 A L J 525; 21 G 
W N 842; 44 C 749; 26 G L J 176; 44 I A 89 
(P.C.) 

Begn Siogh 7. Emperor, 34 G 551 (F. B.); II G 
W N 663; 6 G L J 608; 6 Or L J 398; 2 M L 
T 298 

Bebari Lai 7. Khnb Chaad,.6 A 48 
Behari Loll Mookerjee 7. Mungolanath Hooker* 
jee, 6C 110;4G LR 371 
Bejoy Ghand 7. Amrita Lai, 27 0 308 
Bejoy Ghand 7. Atulya Oharan Bose, 32 G 953; 3 
GLJ46 

Bejoy Gopal Bose 7. Umesh Chandra Bose, 6 G 
WN196 

Belat Ali 7 . Abdur Rahim, 8 C W N 143; . 1 Cr 
L J70 ... 

Beni Hadhub Karmi 7. Kumud Kumar Biswas 
30 G 123; 6 C W N 799 (F. Bt, 

Beni Persbad Koeri 7. Dudhnath Roy, 27 C 166 
(P. C.); 26 I A 216; 4 C W N 274; 7 Sar P 0 
J680 

Bennett, Ex parte, (1806) 10 Ves 381; 8 R E 1; 

32 BE 893 

BennUon 7 . Cartwright, 136 R B 456 at p 465 
5BAS1;33LJQB 137; 10 Jur (n. s.) 847; 

10 L T (n. 8 ) 266; J2 W R 426; 122 E R 733 
Benode Lai Pakrasbi 7. Brajendra Knmar Saha 
29 C 810; 6 0 WN 838 

Bepin Behary Sahaha t. Mokunda Lai Ghosh, 1 

Ind Gas 7M0; 86 C 122; 8 0 L J 547 

Berdan 7 . Greenwood, (1878) 3 Ex D 25J* 47 L 

J Ex 628; 89 L T 223; 26 W R 902 

Bhagabati Bewa 7. Nanda Kumar Chnokerbuttr. 

12 0 W N 835 

Bhagat Singh 7. Jai Ram, 26 Ind Gas 402; 

22 P R 1916; 66 P L R 19)6; 19 P W R 1915 
Bhagat Singh 7 . Sher Singh, 24 Ind Gas 212; 29 
PR 1914; 166 PL R 1914 
Bhagtu Singh 7. Eagbu Nath Sahai, 1 Ind Gas 
671; 130 W N 135; 9 C L J 16 
Bhagwan Das 7. Muhammad Yahia, 18 lad Gas 
928; 11 A L J 301; 36 A 292 


424 


676 

382 

706 

740 

739 

823 

487 

230 


904 


13 


939 


139 


608 


703 


663 


400 

664 


654 




806 


•II 


746 



20 


. INDIAN CASUS. 


ri920f 


13— contd. 


Page 


77 

523 

666 

474 

386 

404 

635 

332 

€60 


Bhagwaot Bamohandra v Kaji Mabamad Abas, 

16 Ind Cas 829; 38 B 498; 14 Bom L Jt 
387 

Bhagwat Siogb v. Saiyad Nazir Husain, BOO 
395 

Bhairao Prasad v. Sangaram Singh, 1 C P L B 
143 

Bhaskarani Keaavrayudu v. Bbaskaruni Chala* 
pati Bayadu, 31 M SIS;* 18 M L J 343; 8 Or L 
J 205; 4 M L T 301 

Bbavrao v. Bakhmin, 23 B 137 (P. B.) 

Bhikno Eoer y. Ohamela Koer, 2 0 W N 191 
at p 192 ••• 

Bbima Shankar v. Krishna Mali, Second Appeal 
No 109 of 1903 

Bhimaraja Varadayya v. Manchu Konda Nam« 
malwarn, 4 Ind Gas 1057; 20 M L J 88; 6 M L 
T 132 

Bhola Nath Bhuttacharjee v. Kanti Chundra 
Bhuttacharjee, 25 C 311; I 0 W N 671 
Bhola Nath Nundi v. Midnapore Zemiudary Co , 

31 0 503; 8 0 V7 N 425; 14 U L J 152; 31 1 A 
75; 8 Sar P 0 J 611 183,747 

Bhoopendra Narain Dutt v. Romon Krishna Datt, 

27 0 417; 4 0 W N 107 

Bbosai v. Aminuddin, 37 Ind Oas 847; 25 0 L J 
469 at p 471; 210 W N 371 
Bhubun v. Elliot, 6 B L R 85 
Bhurruok Chundor Sahoo v. Golam Sburuff, 10 
W R 458 

Bidden Brothers y. Olemans Horst Co., (1911) 1 
K B214 at p 220 

Bidden Brothers v. Clemens Horst Co , (19U) 

1KB 934 at p 954; 16 Com Cas 197; 80 L J 
K B 684 

Biddia Soonduree y. Doorgannnd, 22 W R 97 ... 

Bila Sanyaai Naidu v. Agnihotram Venkata* 
charyu)u,23 Ind Gas 96; 26 M L J 25S; (1914) 

M W N 3 8; 1 L W 211 

Bindraban v. Sahodra, 21 lad Cas 638; II A L J 
599 

Bipro Charan v. Suohand Roy, 8 lod Cas 945; 

12 0 L J B96 

Birbhadra Rath v. Kalpataru Panda, 1 C L J 
388 

Birendra Kishoro Manikya Bahadur v. Faizuddi, 

22 Ind Cas 943 M 672 

Birendra Lai y. Emperor, 32 C 22; S C W N 784; 
lCrLJ794 

Birjbasi Lai v. Salig Ram, 14 Ind Cas 472; 31 A 
282;9ALJ18.1 

Bishen Dial v. Gbazi-ud-diu, 23 A 176; AWN 
(1901) 44 

Biaheshar Dayal ?. Hira Lai, 36 Ind Cas 941; 19 
O C 221; 4 O L J 49 

Bishun Churn Roy Cbowdhry v. Jogeudra Nath 
Hoy, 260 114 

Blight V. IlartQoll, (1831) 19 Oh D 291; 51 L J 
Oh 162; 45 L T 624; 30 W R 013 
Boddiagtoa v. Langford, U845) 15 Ir Ch Rep 
658 


J3 — contd. 


Page. 


397 

397 

938 

11 

652 


662 

11 


23 

118 

918 

639 


411 

967 

129 

167 

974 

142 

16 


Bodh Singh Doodhooria v. Guneshchundor Seo, 

19 W R 356; 3 Sar P C J 253; 12 B L R 317 

129,728 

Bohicram v. OUimuubux, 8 luci Gai 419; 3 Bur 

XiXeO ... 936 


Boidyo Gaaranga Sahu v. Sadevi Matta, 41 Ind 
Cas 689; 40 M 6:2; 32 M L J 697; (1917; M W 
N 429 

Bombay Cotton Manufactaring Co. v. Motilal, 
29 Ind Cas 229; 42 I A 110; 39 B 886; 28 M 
L J 693; 17 M L T 408; (1915) M W N 788: 2 
L W 621; 17 Bom L R 465;. 21 0 L J 628; 19 0 
WN617(P.C.) 

Bommedevara Venkata ▼. Andavola Venkata- 
ratnam, 37 Ind Oas 857; 32 M L J 63; (1917) 

M W N 321; 6 L W 682 

Borthwick y. Walton, (1866) 15 C B 601; SOL 
R ^64; 24L J 0 P 83; 1 Jar (n s.) 142; 3 W R 
203; 139 £ R 519; 24 LT (o. s.) 271; 100 R R 
463 

Bosanquet 7. Heath, (1861) 3 L T 290;9 W R 
35 • • • 

Boyers y. Duke, 11905) 2 Ir R 67; 8 Ir L R 
677 

Brij Indar Singh v. Kanshi Ram, 42 Ind Cas 
43; 33 M L J 486; 22 M L T 332; 6 L W 
692; 126 PW E 19.7; 16 A L J 777; 19 
Bom L R 866; 3 P L W 318; 26 C L J 
572; 104 P R 1917; (1917) M W N 811; 22 
C W N 169; 127 P L R 1917; 45 0 94; 44 1 A 
218 (P. C.) 71, 

Brij Lai y. Inda Kunwar, 23 Ind Oas 715; 36 A 
187; 26 M L J 442; 18 0 W N 619; 12ALJ 
495; 19 0 L J 469: (1914) M W N 405; 16 M L 
L S95; 16 Bora R 362; I L W 794 (P. 0.) ... 

Brij Narain v, Tejbal Bikram Bahadur, 6 Ind 
Gas 669; 32 A 295; 14 0 W N 667; 7 A L J 
.‘;0; 11 0 L J 560; 12 Bom L R 444; 8 M L T 
67; 20 M L J 687; (1910) M W N 332; 37 I A 
70(P. 0.) 

Brij Narain Itai v. Mangla Prasad, 6J Ind Oas 
101; 41 A 235; 17 A L J 249; 1 U PL R 
(H. C.) 49 

British India Steam Navigation Co v. Secretary 
ef State for India, 8 Ind Oas 107; 33 0 230; 12 
0 L J 605; 16 C W N 87 

Brojfndra Kumar Das v. Gobinda Mohan Das, 
34 Ind Cas 166; 20 0 W N 752 
Brojonath Sarma v. Mahe8>yar Gahani, 46 Ind 
Cas 100; 2S 0 L J 220 

Badh Singh Dudhuria v. Niradbaran Roy, 2 0 
L J 43 1 ... 

Budban Mahto v. Issur Singh, 84 0 926; 6 Or L 
J 363 

Budbi Parkash v. Ghander Bhan, 4S Ind Cas 
813; 123 P R 1918 

Budree Das v. Cbooni Lai, 33 0 789; 10 O W N 
5S1 11 

Budrudeen y. Gulam Moideen, 12 Ind Oas 662; 
36 M 357; 10 M L T 396; (1911) 2 M W N 473; 
24MLJ541 

Buhuns Ko>var y. Buhooree Lall, 14 M L A 496 
at p 526; 18 W R 157; 10 B L R 159 (P.. 0.); 

3 Sar. P 0 J 69; 20 E R 871 
Bur Singh v. Queen-Empress, 10 P R 1893 Or... 
Burroughs v. Burroughs, 62 P R 1887 (F. B ) 
Buta V. Empress, 52 P R 1887 Or 
Byjnath V Ssetul Pershad, 10WR63 (F. B.); 
2 B L R 1 


11 


••H 


738. 


648 


261 

182 

662 


666 


240 




• 




3?S 

948 

g2L 

641 

763 

11 

496 

424 

,744 

\ 

923 


129 

884 

943 

468 

738 

. J 
•/ 



fol/LlVJ 


TABLE OF CASES CITED. 


21 


S^oon^d. 


Pag«. 


(J— contd. 


Page 


Bjjnathlijdl v. Ramoodeen; II A 106; 2t W 
B 233; 8 Bar P 0 J 33P; 2 Sabh P 0 J 942 
(P.O.) 

Bykaat Nath Singh r. Hahtab Ghand, 17 W B 

447; 9 B L B 67 


• • « 


516 

740 


• •e 


• ft ■ 


o 

. Cahn . V. Pookett’s Bristol Channel Steam 
Packet Go., (1899) 1 Q B 643 at pp 656: 66(i; 
68 L J Q B 616{ 80 L T 269; 47 W R 
422; 8 Asp M C 616; 16 T L B 247; 4 Com 
Oaal63 

Campbell v. Walker, (1800) 5 Vea 678 at p 681; 

6 B B 135; 31 E B801 

Cave V. Cave, (1880) 15 Ch D 639; 49 L J Ch 
60S; 42 L T 780; 28 W E 793 
Chairman cf Giridib Manicipality v. Srish 
Chandra Moznmdar, 35 G 859; 12 C W N 709* 

7 C L J631 

Chaitan Singh 7. Sadhari Uonim, 6 C L J 62 
Ohalayadi Kotiah 7. Poloori Alimelammah 
31 M 71; 18 M L J 46: 3 M L T 829 
.Challaphroo 7. Banga Behary Sen, 81 Ind Oas 
894; 20 C W N 408; 22 0 L J 311 
Ohamberlayne 7 . Collins, (1891) 70 L T. (n s 1 
21759 R311 ' 

Chand Konr 7, Partab Singh, 16 C 68 at p 102- 
16 I A 166; 6 Sar P C J 243; 177 P B 1888* 
(P. 0 ) 

Chand Ram 7. Brojo Qobind Doss, 19 W B 14.’.** 
Ohandarsang 7 . Khimabhai,22 B 718 
Chandi Charan Nath 7. Somla Bibi. 44 Ind Caa 
264; 22 C W N 179; 28 C L J 91 626 

Chandler, In re, (1856) 22 Bea 7 263; 62 E R 
llOSs 26 L J Cih 896: 3 Jar (n. b ) 388' 27 L T 
(o. a.) 6; 11 E B 349. 

Chandra Kanta 7. Lakahman Chandra. 36 Ind 
Gas 460; 21 0 W N 430; 24 C L J 517 

All, 44 Ind Cas 

763; 22 C W N 627; 27 C L J 418 

Manjee, 3 C W 

N 080 

('838,4 M N W 399; 1 E 
® “ 877{ 8 L J Ejc 14: 8 Jur 68* ifin v p 
U84; 61 R R 650 ^ ® “ 

Ohapio T. Weed, (18«) Clarke Oh 461 

“' 0 °' o Nath Pandeyi 

09*18) P" A iy ^ ^ ^ W 39^: 

^hauerpat Slagh .^Ma^har^ C .98; 

° " o-J" Chandra Pat'- 

16 0 L J S35- 17 0 W 

Ofaetti, 43 Ind Caa 801.’ 

7 L W 201; (1918) M W N 226 ’ 

Chemmanlhatii C^ponDi Naivaf v *** 
Itachi, Sad Ad (18687^ 90 ^ ^ Meyene 

Chenna Reddi 7, Pedda Obi Reddi 2 Tnd p«1 
802; 3^ M 416, 6 « E T 136 “f! b:’,^5 M l“ 


• • • 


226 

13 

122 

227 

904 

427 

660 

340 


790 

639 

823 

,907 


164 

323 

503 

788 

947 

720 


3.6 

17 


329 

80J 

696 

945 

179 

765 


• • • 


• • • 


• 4 « 


« • « 


Chessum and Sons 7 . Gordon, (1901) 1 B 694; 
- 70 L J Q B 394; 49 W R 309; 84 L T 137 ... 

Ohetty 7 . Mahomed Essa, 6 G W N 692 
Chidambaram Chettiar 7 . Krishna Yatbiyar, 37 
Ind Cas 836; 40 M 223; 21 M L T 24; 6 L W 
182; (1917) M WN44; 32 MLJ 13 
Chidambaram Chettiar 7 . Sami Aiyar, 30 M 6; 

16 M L J 427; 1 M L T 351 
Chidambaram Chettiar 7 . Srini7a8a Sastrial, 
23 Ind Gas 7Hi 87 M 227; 26 M L J 473; 18 0 
W N 841; 16 M L T 286; (19 4) M W N 764; 
16 Bom L R 783; 20 C L J671; 1 L W 963 
(P. C.) 

Chidambaram Fillai 7 . Mntbammal, 23 Ind 
Cas 524; 38 M 1042; 15 M L T 340; 1 L W 
414 

Chinna Bamana Qowd 7 . Emperor, 31 M 606' 
18 M L J 673; 9 Cr L J 77 
Obinnan 7 . Kondam Naidu, 23 Tad Cas 113; 26 
MLJ169;HiW41 

Chinnappa Pillai 7 . Mnthuraman Chettiar, 
10 Ind Caa 669; 9 M L T 281 
Chinnayya 7 . Perumal, 13 M 6( 

Chinnya Nayudu 7 . Guruatham Chetti, 6 M 
169 

Chintaman Banaji Dev 7 . Dhondo Ganesb Dev, 
16 6 612; 8 Ind Deo (n. s.) 413 
Choga Lai 7 . Piari, I Ind Cas 52; 31 A 68; 6 
ALJ7;6MLT65 

Chokalingam Chetty 7 . Annamalai Gbetiy, 34 
Ind Gas 417 

Chooramani Dasi 7 . Baidya Nath, 32 C 473 
Choragudi Yenkatadri 7 . Emperor, 6 Ind Caa 
847; 33 M 602; 7 M L T 299; 20 M L J 220; 11 
Or L J 258; (1910) U W N 65 
Chotalal Lakhmiram 7 . Monobar Ganesh Tam- 
bekar, 24 B 60; 2 Bom L E 616 
Ghukkan Lai Boy 7 . Lalit Mohan Roy, 20 0 906 
at p 926 

Chuttan 7. Hazari Lai, 30 Ind Cas 22; 7 P R 
1916; 129 P W R 1915: 46 P L R 1916 

Clarke v. Knowles, (1918) I K B 128; 87 L J K 
B 189; 118 L T 263 

Claydon v. Green, (1868) 3 C P 611; 47 L J C P 
226; 18 L r 607; 16 L W 1126 
Clemens Horst Co, v. Biddell Brothers, (1912) 
A C 8; 81 L J K B 4?; Ic5 L T 683; 17 Com 
Cas 56; 12 Asp M C 80; 58 S J 60; 28 T L R 
42 

Coleman 7 . Backs and Oxen Union Bank, (1697) 
2 Ch D 243; 66 L J Oh 564; 76 L T 084; 45 W 

R6ie 

Collector of Mosulipatam 7 . Oavaly Yencata 
Narrainapab, 8 MIA 529; 2 W R61 (P. C.) 

I Snth P C J 476; 1 Sar P C J 820; 19 E R 
631 

CollinsoQ 7. Jeffery, (1896‘ 1 Ch D 644; 65 L J 
Ch 376; 74 L T 78; 44 W R 311 
Collycr 7 . Dudley, (1823; T & R 421; 2 L J Ch 
16; 37 E E 1163 

Cooper 7 . Gordon (1669) 8 Eq 219: 38 LJCl- 
489; 20 L T 732; 17 W R 908 
Cragore 7 . Jones, (1878) 8 Ex 31; 42 L J Ex 68* 
28 L T 36; 21 W R 408 

Criminal Revision No. 603 of 1892, U B R 
(1892-1896) 1,117 


821 

639 


138 

146 


147 

510 

401 

28 

88 

947 

821 

178 

47 

00 

969 

771 

178 

802 

424 

651 

623 


552 


121 


fti 


959 

452 

64/^ 

205 

760 

60 



INDIAN CASES 


22 


[1^20 


» a « 


a • • 


0"C«nold. 

Crown T. Chan Mya, 1 L B R|297 at p 299 

(F. B.) ••• 

Groaier Stephens <& Go. 7. Auerbach, (1908) 2 K 
B 161 at p 164; 99 L T 226; 77 L J K B 873; 
24 T L B 409 

ah Mudaly 7. Bangaswarai Mudali, 48Ind 
_ Cas7; ?6 M L J 361 

D 

D’Oruz 7. D’Silva, 1 lod Cae 995; 32 M 131; 4 M 
LT346 

Dada 7 *. Kogeeh, 23 B 486 
Dakas Khan 7. Ghalam Kasim Khan, 48 Ind 
Gas 473; 45 0 793; 24 M L T 271; 28 G L J 
441; 20 Bom L R 1088; 26 .P L R 1919; 9 L W 
658 (P.O.) 

Dalip 7, Ganpat, 8 A 387; AWN (1886) 
136 

Dalip Singh 7. Kundan Lai, 18 Ind Gas 726 
86 A 207; 11 A L J 244 

Danby 7 . Tafazul Sussain, 46 Ind Gas 290; 

(1918) Pat 1; 4 P L W 342 
Daropadi 7. Hira Lai, 16 Ind Gas 149, 34 A 496; 
10ALJ3 

Daryao Singh 7. Mukund Singh, 2 G P L R i03 
Daryaosin^h 7. Sitru Mokaai, 3 G P L R 18 
David Payne & Go., Ld , In re; Young 7. David 
Payne & Co. Ld., (1904) 2 Ch D 608; 73 L 
JCh 849;20 T L R 690; 91 L T 777; 11 
Manson 437 

Davy V. Garrett. (1878) 7 Oh D 473; 47 L J Ch 
218; 88L T77; 26 W R 226 
Dawubai, In the matter of the Will of, 18 B 
237 

Debendra Bala Daai v. Chandra Sekhar Prasad 
Singh 35 lod Gas 589; I P L J 449 ... 

Debendra Narayan Singh 7. Narendra Narayan 
Singh, 51 Ind Gas 976; 29 C L J 501; 23 G W 
N 9C0 

Debi Dat v. Jadu Rai, 24 A 459; AWN (1902) 
123 

Debi Prasanna Rai v. IXarendra Nath Ghosh, 6 
lod Tas 534; 37 C 863; 15 C W N 383; 12 C L 

Debi Sahai v. Ramji Lai, 46 Ind Gas 460; 56 P 
R 1918; 127 P W R 1918 
Debo Das v, Mohunt Ram Charn Das, 2 G W 
N 474 

DeCatera t. DeChaumaud, (1832) .3 Paige Gh 
178 

Deepo Debia v. Gobiodo Deb, 16 W R 42- 11 B 
L R 131 note 

Degamber v. Kallynath, 7 C 654; 9 C L R 266... 
Delhi and London Bank Limited 7 . Ram Narain 
9 A 497; AWN .1887) 107 
Denton v. Donuer, (1856) 23 Bear 285; 63 E R 
112; 113 R R 143 

Deokali Koer v. Kedar Nath, 15 Ind Gas 427; f 9 
C 704; 16 C W N 838 

Deputy Commissioner, Partabgarh 7 . Kishan 
Dayal, 40 ind Cas 60; 5 O L J 764 
Devarapalli Ramalinga Beddi 7 . Srigiriraju 
Kotayya, 41 Ind Gas 286; 41 U 26; 22 M L T 
17; 33 U L J 60; (1917) ^ W N 5p8; 6 L W 
246 

IM 


Page. 


81 

552 

649 


It 

736 


423 

297 

71 

605 

706 

635 

791 


121 

703 

292 

208 

637 

947 

898 

2?8 

462 

17 

696 

639 

9£0 

13 

834 

362 


D— oontd. 


Faga. 




••• 


441 

88 

912 


377 

979 


822 


.1 


De7i Ditto 7. Sandagar Singh, 66 F B 190Ch 
PLB)900,p 322 888,842 

Devone 7 . Fanning, (1816^ 2 Johnson Ch 262 17 

Dewa 7 . Bira Singh, 119 P R 1890 •«« 88 

Dban Singh 7 . Basant Singh, 8 A 6)9 at p 629; 
AWN (1886) 182 

Dhani Das 7. Aya Bam, 16 P R 1892 
Dhani Ram Shaba 7 . Bhagirath Shaha, 22 0 692 
atp7l0 ••• 

Dhanna Singh 7 . Gnrbakheh Singh, 4 Ind 
Gas 337: 91 P B 19C9; 161 P W R 1909; 148 
P L R 1909 

Dbaram Chand Lai 7 . Qaeen>EmpreB8, 22 0 696 
Dharamjit Narayan Singh 7 . Ghandeshwar 
Prosad Narayan Singh, 11 G W N 60^ 6 0 L 
J 393 ••• 

Dbarani Kanta Lahiri Chowdhnry 7. Gahar Ali 
Khan, 18 Ind Gaa 17: 17 0 L J 277; 26 li L J 
96; 13 M L T 185; (1913) M W N 157; 16 Bom 
L R 446; 17 0 W N 889 (P. C.) J 88, 961 

Dharmadan Kawar 7. Emperor, 12 0 W N 675; - ^ 

7 C L J 373; 7 Cr L J 340 ... 1005 

Dbarram Singh 7 . Kisben Singh, 12 O L R 682 ' 223 
Dbnnpnt Singh 7 . Paresh Nath Singh, 21 0 180 743 
Digambar Singh 7 . Ahmed Sayeed Khan, 28 
Ind Cas 34; 37 A 12P; 28 B L J 666; 17 M L ** 
T 193; (1916) M W N 681; 19 0 W N 898; 18 
A L J 236; 21 O L J 237; 2 L W 803; 17 Bom 
L R 398; 42 I A 10 (P G.) 

Digbijoy Boy 7 . Ata Rahaman, 16 lad Gaa 16^ 

17 0 W N 166 at p 169 

Digendra Chandra Basak 7 . Ramani Mohan 
Goswami, 48 Ind Cas 3 :3; 22 0 W N 958 ... 

Dildar Ali Khnn 7 . Bhawani Shafaai Singh, 

34 C 676; 5 0 L J 642 

Dilsukh Ram 7 , Nathu Singh, 98 P R 1894 
( F. B. ) ••• 

Dina Nath Nag 7 . Sashi Mohan Dey Trafdar, 

31 Ind Gas IB; 22 G LJ219. 20 G W N 650 
Dino Nath Mohnnto 7 . Chundi Kooh, 16 Ind Gas 
349; 16 G L J 14 

Dinonath Panday 7 . Boghoonath Panday, 6 W 
R Act X Rul 41 ••• 

Dipan Rai 7 . Bam Khelawan Bai, 6 Ind Gas 
657; 32 A 383; 7 A L J 380 
District Judge of Kiatna 7. Hannmannln, 82 Ind 
Cas 326; £9 M 1045; 18 M L T 549; (1916; M 
W N 1050; 17 Cr L J138 
Doed Howard 7 . Pestonji, Perry*s Oriental Cases 
635; 4 Ind Dec ( 0 . 8 .) 488 
Doed Le7y 7 . Horne; (1842) 3Q B 760 at p 
766; 12LJQB2:3 GAD 289; 7 Jur 38; 61 
R R 397; lU E R 698 

Doe d Walker 7 . Groves, (1812) 16 East 244; 

104 E B 887 

Dominion Trust Co. v. New York life Insurance 
Campany, (1919) 1 App Gas 26^ 86 L JP 
C 30 

Dorab Ally Khan 7. Executors, of Khajah Mo* 
heeoodeen, 3 0 806; 2 0 L B 629; 3 Snth P 0 J 
5^0; 5 I A 116; 3 Sar P G J 818 
Doraisami Padayaohi 7 . VaithiUoga Padayaohi, 

41 Ind Cas 681 ; 33 M li J 46 


842 

640 

741 

882 

4S3 

480 

696 

706 

> 

796 


962 

191 


497 

187 


788 


816 


404 


67 


/ 


167 


Tol. LIV] 


TABLE OF GAjIBB CITED 

Pag*.l 


23 


Doraisamy Pillai r, Mathosamy Moopan, 27 21 
^ 13 ML J 479 

Doogan y* Macpherson, (l902) A C 197; 71 L J 
P O 62; 86 L T 361; 60 W tt 689 J 
Donlat Koer ▼. Eameawari Koeri, 26 0 616; 3 0 

W N461 , ^ _ ••• 

Downes t. Grsjebrook, (1817) 3 Mer 200; 17 R 

R62i36EB77 

Drigpal Singh v. Kunjal, 44 Ind Oas 689; 16 A 
LJ66;40A142 

'Dropadi v. Hira Lai; 16 Ind Oas 149» 84 A 496; 
80 A L J 873 

Duke of Bncoleuoh, (1892) P 201 at p 212; 61 
' L J P 67; 67 L T 739; 40 W R 465; 7 Aep M 
C 294 ••• 

'Dnke of Norfolk t. Arbnthnot, (1880) 6 0 P D 
390; 49 L J 0 P782; 43 L T 802; 44 J P 796 ... 
Dnla SiDgk y Yfazir Singh, 69 P R 1S87 
Dnlhin Qolab Koer ▼. Radha Dnlari Koer, 19 G 
46 iatp 467 (F. B,) 

Doni Ohand t. Jagat Singh, 11 P R 1890 
Dnrga Chowdhrani t. Jewahir Singh Ohow- 
' dhari, 18 0 23 at p 80; 17 1 A 122 (P. 0.); 
6 Sar P0J660 

Dorga Singh r. Gaya Singh, 86 Ind Gas 65; 3 O 
LJ309 

Dwar Bakhsh Sirkaf y, Fatik Jali, 26 G 260; 3 
0 W N 222 

Dwarika Nath ▼. Dwijendra Nath, 53 Ind Gas 
108; 800 LJ 87 

Dwarka v.Ladar, 4 O G 247 at p 218 ... 

E 

East Indian Railway Go v. Ohanga Khan, 28 
’ lQd0aB245;22 0L J212;4J0 888; i9 0 W 
K 1084 

Eastern Mortgage and Agenoy Go. Ltd ▼. Fakar- 
nddin Mahmed Ghowdhury 17 Ind Oas 849; 
17 0 W N 16 

Ebsworth & Tidy’s Contract, In re (1889) 42 Oh 
* D 25 at p 49; 63 L J Oh 666; 60 L T 811; 37 
WE 667 

Edwards, In re (1892) 81 L R Ir 212 
Emperor v. Abani Bbasan Obakrabatty, 8 
Ind Gas 770; 88 G 169; 15 0 W N 25; 11 
CrLJ7lO 

I • — y. Bai Asha, 5 Bom L R 128 

|^ y. Datto Hanmant Shahapnrkar, 30 B 
49; 7 Bom L R 633; 2 Or L J 678 

■ V. Debendra Nath Bose, 1 0 L J 632; 2 
Cr L J 668 

Gnlabn, 19 Ind Oas S07| 86 A 260; 

11 ALJ 266;140rLJ21l 

^ y. Har Prasad Das, 19 Ind Gas 197; 40 
0 477; 17 0 W N 647; 17 0 L J 246; 14 Cr L 
, J197 

■■ y. Jangi Singh, 26 A 194; AWN 
(19081280 

■ i — y. Jethalal, 29 B 449; 7 Bom L R 627; 
2 Or LJ 480 

■■ — y. Kehri, 29 A 434. 4 A L J 310; A W 

N (1907) 140: 6 Or L J 360 

y Lalit Mohan Ohakrayarti, 8 Ind 
, Oas 1069} 88 0 669; 15 C W N 98; 12 Or L J 


III— »oenold. 

Emperor y. Sumar, 48 Ind Oas 98(^ 20 Or L J 
100;12SLB76 

V. Tota,26 A 270; A W N (1904) 11; 1 

1 Or L J 86 ••• 

I Yt Yaradaohariar, 47 Ind Gas 672; 

42 M 7; 24 M L T 180; 8 L W 681; 19 Or L J 
948; (I9i9) M W N436 • ... 

Empress y. Barah, 4 0 172 (P. 0.); 6 I A 178; 3 
0 L R 197; 3 Sar P G J 834; 3 Snth P 0 J 656; 

2 Shome L R 63 <•» 

- V. Daji Narsn, 6 B 288; 6 Ind Jur 

480 • ••• 

I y.Dhnnno Kazi, 8 C 121 at p 124; 10 0 

L R 151 *•* 

Eyeritt y. Deyies, (1878) 38 L T 360; 26 W R 
332 

Ewing y. White, TJ B R (1897*01) II, 
891 . 

Eynnni Ragh&yaoharynln y. Epnri Govindasari, 

48 Ind Gas 198; 41 M 1068; 35 M L J 402 ... 

F 

Fakhar>an*nissa y, Malik Rahim Bakhsh, 23 
P R 1897 

Fakirohand Motiohand y. Motiohand Hnrruck* 
ohand, 7 B 4^ ..« 

Farmer y. Dean, (1863; 32 Beay 827; 66 £ R 
128; 138 R B 765 

Farrar y. Farrar, (1888) 40 Oh D 896 at p 409; 

68 L J Oh 186; 60 L T 121; 37 W R 196 
Fateh Singh y. Sanwal Singh, 1 A 761 
Fatima Bibi y. Bam Narain Sabu, 61 Ind Gas 
646: 16 A L J 687: 40 A 636 
Fazal Din y. Shah Mahomed, 141 P R 1883 ... 

Fazil Khan y. Mueammet Karm Begam, 27 
Ind Gas 113; 106 P R 1914; 241 P L R 1916 
Felthonse y. Bindley, (1862) 6 L T (n. s.) 167; 
11 G B (k. s ) 869; 31 L J 0 P 20i; 10 W R 
423; 142 E R 1037: 132 R E 784 
Feroze-nd-dio y. Rahim Bakhsh, 8 Ind Gas 368; 

96 P R 1910; 192 P L E 1910 
Fisher y. Arunohalam Chettiar, 2 Ind Gas 522; 

19 M L J 236; 6 M L T 70 
Fitzgerald y. Ohampneys, (1881) 2 J & E 31; 80 
LJ Ch 777; 7JurtN. B.) 1006; 6 L T 233; 9 
W R 860; 70 E R 968; 134 E R 104 
Flower y. Lloyd, (1879) 10 Ch D 327; 39 L T 
613; 27 WR 496 

Folkestone Corporation y. Brockman, (1914) 
A G 838 at p 369; 83 L J K B 745; 110 L 
T 834; 78 J P 278} 12 L J R 38^ 30 T L R 
297 

Fnl Ohand y. Nawab Ali Ohowdhry, 1 Ind Gas 
740; 86 0 184; 9 0 L J 105; 13 C W N 134 ... 

o- 

Gajanand Maskara t.' Taleb Jalal*ad*din, 46 Ind 
‘ Oas 173: 22 0 W N 686 
Gajapati y. Bhagayan Doss, 16 M 44 
Ganapathy Madaliar y. Krishnamaohariar, 44 Ind 
Gas R66; 41 U 40^t 23 M L T 108; 27 0 L J 
867; 34 M L J 463; 4 P L W 3 0; (1918) M W 
N 310; 20 Bom L R 680; 22 0 W N 563; 16 A 
L J 68;8LW 427 (P. C.) 


oonold. 


610 

13 

984 

13 

118 

288 

641 

938 

962 

914 

844 

198 

633 

214 

916 

97 


702 


208 


208 

207 


64 

250 

771 

477 

468 

676 

623 

771 

481 


Page. 


401 

261 

49 

< 

782 

468 

246 

482 

88 

203 


388 

932 

17 

13 

164 

974 

873 

4G4 

433 

616 

641 

710 

628 

179 

673 


648 

11 


21 ^ 


• « s 


481 



21 


INDIAN OASES 


r.i9«o 


t • 


C^^eontd. 


Page. 


Ganapati Ayyan 7 . Savithri Ammal, 21 M 10 .. 11 

Gandy v. GKindy, (1886) 30 Ch 67; 64 L J Ch 1 154j 
63 L T 306; 83 W B 803 ... 208 

Ganesh Das 7 . Khamansingh, 7CPLB3atp 
6 ... 278 

Ganesba 7 . Nagesbar Babksh Singb, 84 Ind 
Gas 267; 19 0 0 1; 3 O L J 144 ... 84 

Ganesbi Lai 7 . Kand Kishore, 16 Ind Gas 319; 

8 i A 487; 10 AL J46; 13 CrL J 479; ... 678 

Ganesba Bam 7. Panja Singh, 47 Ind Gas 977; 

96 P B 1918; 174 P W B 1918; 128 P L B 
1918 ... 965 

Ganga Prasad 7 . Jwala Prasad, 26 Ind Gas 816 427 
Ganga Sabai 7 . Kesri, 30 lod Gas 266; 19 G W 
N 1176; 18 M L T 207; 29 M L J 329; 2 LW 
837; 13 A L J 999; 17 Bora L E 998; 37 A 645; 

22 0 L J 608; (1916) M W N 713; 42 I A 177 
(P.i>.) 728,963 

Ganga Sabai 7 . Tulsbi Bam, 25 A 371; AWN 
C1903) 76 ... 546 

Gangabai v. Fandoo, 4 N L B 1 1 6 ... ggg 

Gangadhar 7 . Yella Yiraswami Shira 7 ale, 12 
Ind Gas 714; 36 B 138; 13 Bom L B 1038 ... 695 

Gangadhar Sastriv. Deputy Oolleotor of Madras, 

14 Ind Gas 270; 22 M L J 379; I M l. T 327; 

(1912) M WN 712 ... 921 

Ganga 7. Jawabar Singb, 121 F E 1884 ... 373 

Ganpat Mabton v. Rishad Singh, 38 Ind Gas 
978:20GWN14 ... 654 

Gauri Shanker 7 , Madho Gharan, 16 Ind Gas 887 873 
Gaari Singh 7. Qajadhar Das, 2 Ind Gas 608 ; 6 
A L J 403 ... 139 

Gaya Din 7. Jbuman Lai, 28 Ind Gas 910; 87 A 
400;13ALJ610 ... 324 

Gaya Prasad 7. ilusammat Maharaj Kuar, 7 O 
C46 ... 21 

Gay ford V. Moffait, (1868) 4 Ch App 133 ... 943 

Gbavsi 7. Juma Khan, 18 F E 1882 ... 970 

Gbulam Qadir Khan v. Emperor, 24 Ind Gas 
678; 210 PLR 1914; 36 P W R 1914 Cn 16 
Or L J 490; 27 P R 1914 Cr ... 606 

Girdhar Lai v. Bhola Nath, 10 A 611 at p 614- 
AWN (1838) 238 266 

Girdhar Manordas 7. Dayabhai Kalabhai 8 B 
174 (F. E.) ,,, 201 

Girdharla v. Narsinlal, 17 lad Gas 779; 14 Bom 


L R 1135 


178 


Girija Nath Roy 7. Potani Bibee, 17 C 263 229 ?06 

Girija Sankar Roy 7. Benode Sheikh, 6 C L J * 
222;5CrLJ188 ... ^ 7 ^ 

Girijanund Datta Jha r. Sailajanund Datta Jha 

•TO n ^ >4 C 


23 0 64B 


178 


Giriah Chandra Chowdhury v. Kedar Chandra 
Roy, 27 C 473; 4 C W N 569 . . 878 

Girja Bai 7 . Sada 8 i 7 Dhundiraj, 37 Ind Caa 321- 
43 C 1031; 20 C W N 1085 14 A L J 82‘>- 20 M 
L T 78; 12 N L R 113; (l&lOl 2 M W N 65* 
i 8 Botn L R 621; 4 L W 114; 24 C L J 207* 31 
LI L J 456; 48 I A \5l (P. 0.) ' ... 149 .; 

Gij ana Sambandha Pandara Sannadhi 7 . Kauda. * 
sami Tambirah, 30 M 375; 3 Ind Dec (n s 1 
1016 ‘ 

Glover v. Coieman, (1861' 10CP 108-44L J 
0 1" 60; 31 L T 684; 28 W R 163 ’ 939 

Uobind Prasad v. Mohan Lai, 24 A 157 , . 399 

Gobind Prssud, frj /;ir ma/Zer o/", 2 A 465 ... 622 


Q-— oontd. 


P»g«. 


Gobibda Chandra Paul 7 . Divarka Nath P^nl, t 
70 LJ 492; 35 0 837; 12 0 WN 849. > ... 639 

Gobinda Chandra Saba 7 . Dawarka Nath Patita, ' 
26 Ind Gas 962; 19 0 W N 469; 20 0 L J 
466 rfi 

Goodwin 7 . Gosnell, (1846) 2 Coll 467; 63 Eqg 
Rep 813; 10 Jar ^2 ... 1^ 

Goda Goopuramier 7 . Sandarammal, 8 Ind 0^ 

739; 33 M 167; 6 M L T 271 ... 666 

Qokul Bagdi 7 . Debendra Nath Sen, 11 Ind Gas 
453; 14 0 L J 186 ... 7’^ 

Goknl Mandar 7.|:Padmanund Singb, 29 C 707 
(P. 0.); 29 I A 196; 6 0 W N 826; 4 Bom L B 
793. 8 Sar P 0 J 823 ... 649 

Golab Khan, In the matter of the petition of, 7 
BLR 179; 16 W R 16 Or ... 938 

Golam Mowla 7 . Abdul Sowar Mondnl, 9 Ind 
Gas 922; 13 0 L J255 ... ^0 

Golap Chand Nowlaokba 7 . Krishto Obnndar 
Daas Biswas, 6 O 314 229, 705 

Goodman 7 . Mayor ofSaltash, (1881) 7 App 
Gas 633; 62 L J Q B 193; 48 L T 239; 31 W R 
293; 47 JP 276 ... 743 

Gopal Chandra Neogy 7 , Bigoo Mistry. SOW 
N 70 ... 463 

Gopal Gbander Manna 7 , Gosain Das Kalay, 25 
0 694 at p 609; 2 O W N 666 ' ... 4,34 

Gopal Devi 7. Jai Narain, 1 P R 1905; 83 F L B 
1906; UP W E 1906 ... 512 

Gopal Narbar Safray v. Hanmant Ganesh Safray, 

3 B 273 ... IM 

Gopal Ramkrishna v. Govind Fandarang, 13 0 
PLR 113 ... 636 

Gopala 7. Ania, 2 N L E 94 ... 201 

Gopala Row 7. Maria Saaaya Pillai, 80 M 274; 

17 M L J 226 ... 717 

Gopeswar Saba 7. Jadab Chandra, 32 Ind Gas 

637; 43 C 632; 22 C L J 352; 20 C W N 689 660, 786 
Gopi Nath 7 . Abdul Aziz, Sel Deo No. 10 x>f 
19 0 ... 279 

Gopi Nath Chobey v. Bhugwat Parshad 10 0 
697 ... 886 

Gopisetti Narajauaswami 7 . Nalam Sab- 

rahmanyan, 30 Ind Gas 376; 29 M L J 478; 

18 M L T 148; 2 L W 683; (J916) M W N 690; 

39 M 683 ... 28 

Gore V. Lloyd, (J844) 12 M A W 468 at p 478j 
13L J Ex. 366; 162 E R 1279;67 R R402 ... 136 
Gondut Bagla v. Rookman, 47 Ind Gas 761; 12 

BurL T 6; 9 L B R263 ... 602 

Gour Chandra Saha y. Mani Mohan Sen, 82 0 
463 720 

Gour Mohan Gouli 7 , Diconath Karmokar, 26 0 
40;2CWN76 ... 211 

Gouri Shankar v. Mumtaz Ali Khan. 2 A 
^411 ... 46 

Goari Shanker Singh 7* Bai Bajrang Babadnr 
Singh, 36 Ind Oaa.434; 19 0 0 89 ... IH 

Goose Moideen Sahib 7 . Unthiala Ohettiar, 21 
Ind Gas 762; (1914) M W N 66; 14M L T628; 
26MLJ36 ... 610 

Government Pleader, Bombay 7 . Annajt Nara* 
yan Desbpande, 19 Ind Gas 629; 37 B 361; 15 
Bom L R281; 14 Cr L J 267 ... (B 81 

Goviuda Kumar Roy Ghowdhnry 7 . Debendra. 
Kumar Chowdhury, 12 0 W N 98 616 


cVol. LIV] 


TABLE OF CASES CITED. 


as 


O^rOOnold. 


Page. 


726 


226 

063 


709 

192 


101 


Govindasami Pillai v. Municipal Council, Kunx* • • 
bakonam, 46 Ind Cas 96; 41 M 620; 84 M Ij J 
39d ... 468 

Gray v. Haig, (1866) 20 Beav 219; 62 B B 687; 
109BB£g6 ... 689 

, Gray V. Johnston, (1868) 8 H L 1; 16 W R 
842 ... 124 

Great Western Railway Company v. Helps, 

. (1918) AO 141; (1918) W 0 & I Rep 287; 87 

L J K B 230; 118 L T 235; 62 S J 120; 34 T 
LB118 ... 726 

Green v. Beach, (1873) 8 Ex 208; 42 L J Ex 
161; 21 W R 860 261, 661 

Green v. Bntherfortb, (1760) 1 Vee 462; 27 E R 
1144 ... 11 

Greenwood v. Holqnette, 12 B L B 4?; 20 W B 

... 226 

Gregory v. Moleewoith, (1747) Atk 626; 26 E B 
1160 ... 963 

Grey v. Pearson, (1867) 6 H L C 61; 26 L J Oh 
473; 3 Jur (n. s.) 623; 5 W B 464; 10 E B 
1216; 108 BR 19 ... 709 

Griffin T. Griffin, (1804) 1 Soh & Lef36?; 9 R R 
61 • ig2 

Grorer r, Hogell, (1827) 8 Bussell 42Sj 27 R R 
103; 88 B B 686 Ig 

Gaddappav. Trikappa, 26 B 189; 2 Bom L R 

««« 101 

Guest V. Smytbe, (1870) 6 Cb App 651; 39 L J 
Ch 686; 22 L T 663; 18 W R 742 J6 

Gnjar v. Sham Das, 107 P R 1887 888 900 

Gnlzar Ali v, Fida Ali, 6 A 24; A W N (1883) 

182 ^ ^ 

Gulzari Lai y. Madho Ram, 26 A 447* AWN 
(1904), 61; 1 A L J 65 213 

Gun^ Prosad v. Ajndbia Persbad, 8 C 131; 9 C 
D B 417 047 

Gnngadhar Pogla y. Hira Lai Bcgla, 34 Ind Cas 
10; 20 0 W N 48P; 28 C L J 372; 43 C 94* goo 
Gur Bakhsh Singh y. Emperor, 12 Ind Cas aiS- 
12 Or L J 642 ’ ^.o 

W r‘ \? » ^ 86 M L J 68; 9 L 

Guraoharya y. President of Belgaum Town 

Mnnicipahtiee, 8 B 629 710 

Gnrdit Singh y. Mehr Singh, 67 P R 1884 lit 

^ Nath ^ 

° 8^ "“aT 

finruVa y. Sabbarayndu, 13 M 366 ' tai 


4Q7 

213 

P47 


413 


713 

924 

672 

620 I 


477 


427 

581 


H 

Hab^ Ullah y. Emperor, 18 Ind Gas 668; 16 0 
O 361 at p 366; 14 Cr L J 93 
Habibnr Rahman y. Mnushi Ehodabux, HOW 
N 195; 6 0 L J 219; 6 Cr L J 29 
Haji Buksh Iluhi y. Dnrlay Chandra, 16 Ind Cas 
82!; 39 0 981; 16 CLJ 620; 23MLJ 206* 
16 OWN 842; 12 M L T 385; (1912) M WN 
KG’?; 4 Bom L R 1063; 10 A L J 4!2; 39 I A 
177 t P.C.) 

Haji Mahomed Haji Jiya y. E. Spinner, 2i B 
610; 2 Bom L R b9l 

Hakim Lai y. Moosbabar Sabu, 34 C 999; 11 C 
W N 889; 6 0 L J 410 147^ 

Hakimi Jan Bibi y. Mouze Ali, 10 L J 2! 4* 
2CrLJ213 

Hale y. Rawaon, (1858) 27 L J C P (n. s.) 189; 

4 C B (N. 8.) 85; 4 Jnr (n. s.) 363; 6 W B 
339; 149 E B 1013; 31 L T (o. s.) 60; II4 R R 
326 

Halifax Theatre do Lnxs v. Gledhill, (1916)2 K 
B 49; 84 LJKB 6-9; n2LT619;79JP 
238; 13 L G R 641; 31 T L R 138 
Hall, Eivparfe: Cooper, In re^ (1882) 19 Ch D 
680 at p 68»; 61 L J Ch 656; 46 L T 549 ... 

Hallet’s Estate, In re; Knatchbull y. Hallett 
(>880) J3 Oh D696; 49 L J Ch 415; 42 L T 
42'; 28 WR 732 

Halodbar Chatterjee v. Ramendra Karain Roy 
Choudhnry, 14 Ind Cas 90; 16 C W N 980 
Earned Ali Sadagar y. Allas Ali, 19 Ind Gas 872 
Uamijuddi Mondol y. Damodar Ghose, 10 C W 
N 1026; 4 Cr L J 168 

Hamilton y. Young, (1881) 7 L R Ir 289 at d 
299 .r. 

Hampshire Land Co , In re] Portsea Island 
Building Society, Ea* parte, (1896) 2 Ch D 
743; 65 L J Ch 860; 75 L T 181; 46 W R 136: 

3 Manson 2( 9 

Hansa Godhaji Marwadi y. Bhawa Jogaji Mar- 
wadi, 33 Ind Cas 232; 40 B 333 at p 336; 18 
Bom L R 22 

Hanseswar Ghosh y. Rakhal Das Ghose, 29 lud 
Cas 683; 18 C L J 369; IS C W N 366 
Hanuman Das y. Qursahay Singh, 21 Ind Cas 
700;18CLJ18l 

Hanuman Eamat y. Hanuman Mandur, i*9 

0 123 (P, C.); 18 I A 158; 6 Sar P C 
J91 

Har Chandi Lai y. Sheoraj Singh, 39 Ind Cas 
313; 44 I A 60; 32 M L J 241; 15 A L J 223- 

1 P L W 330; 5 L W 602; (1917) M W N 290- 
26 C L J 3.6; 21 M L T 292; 21 C W N 765- 
J9 Bom L R 414; 89 A 178 (P.C.) 

Har Prasad Das y. Emperor, 19 Ind Cas 197' 40 
0 477; 17 0 WN 647 (F. B.); 17 C L J 245; 14 
Cr L J 197 

Hardandoss y. Rani Mohoii Bibi, 23 Ind Can 
322; 7 Bur L T 136; 7 L B R 343 
Harendra Lai Roy Chowdhuri y. llari Dnsi Deb? 

23 Ind Cas 637; 41 C 972; 27 M L J 80; 13 i 
L J 714; 16 M L T 6; (1914) M W N 462; 1 L 
W 1C60; 18 C W N 817; 19 C L J 481; 18 Bo 
L B 400; 41 I A 110 (P. C.) C2G ; 


Page. 


167 

674 


788 


438 


SOO 


230 


782 

479 


122 

645 

669 

674 


121 


923 


741 

702 


546 


171 


0^2 


871. 


4 



26 


INDIAN CASiB. 


‘ [1920 


0<HLtd* 


Page. 


202 


994 

177 


429 


444 


Hargovan Tlainji v. Mulji Harjivan 4 Ind Gag 
241; 34 B. 4l6i 11 Bom L B 921 
Hari Bhuimali ▼. Emperor, 9 C W N 974; 2 Cr 
1 j J 836 ••• 

Hari Dass Sanyal t. Saritalla, 15 0 608 at p 617; 

13IndJnr56 ... 

Hari Kamajya Hari Venkayja, 26 M 212 
(P. B.) 

Hari Kanwar t. Lakhmi Bam Jani, 36 Ind Gas 
833; 14 A L J 481; 38 A 380 
Hari Moban Pal t. Atal Krishna Bose, 23 Ind 
CaB925; 19 0 W N 1127 647, 761 

Harihar Chaitopadbyaya v. Dinu Bera, 10 Ind 
Gas 139; 14 C L J 170; 16 0 W N 536 
Hariharnath Das ▼. Bajanikanta, 15 Ind Gas 
537 

Harkhoo Singh r. Banshidhur Singh, 25 C 876; 

2 0 W N 360 

Harmanage v. Bam Oopal, 19 Ind Gas 417; 17 
C W N 782 

Harrison v. Harrison, (1888) 13 P D 160; 68 L 
J P 28; 60 L T 39; 36 W E 784 
Harvey v. Facey, (1893) A G 662; 62 L J P 0 
127; I E 428; 69 L T 604; 42 W E 129 
Hasan Baza Sahib v. Hasan Ali Sahib, 38 Ind 
Gas 628; 40 U 941; ( 1917) M W N 339; 5 L 
W 409; 33 M L J 348 
Hassan Ali v. Qanzi Ali Uir, 31 G 179 
Hazara Singh t. Bishen Singh, 128 P B 1907; 68 
P L B 1908; 97 P W B 1907 
Hazarimal Babu v. Abani Nath, 18 Ind Gas 626; 

17 C L J 38 at p 43; 17 C W N 280 
Hedlot Khasia v. Karan Khasiani, 13 Ind Gas 
Gas 377; 16 0 L J 241 

Hemanta Komar Boy t. Baranagar Jute Factory 
Company, 24 Ind Gas 3i8; 19 C W N 442; 20 
C L J 441 

Het Singh v. Tika Ram, 14 Ini Gas 240; 34 A 
388;9ALJa8l 

Hiatonessa v. Kailash Chandra, 17 lud Gas 224; 

160 LJ 259 

HiggsT. Northern Assam Tea Company Limited, 
(1869) 4 Ex 387; 88 L J Ex 233; 21 L T 336; 

17 W B 1126 

Hill, In re, (1868) 3 Q B 543 at pp 546, 64.7; 

9 B & S 481; 37 L J Q B 295; 18 L T 664; 16 
W R 1061 

Hilton V. Earl of Gramville, (1841) Cr & Ph283; 

4 Beav 180; 10 L J Oh 198; 41 E B 498; 64 B 

R297 

Hira Lai ▼. Datadin, 4 A 135; AWN 
(1881)144 

Hire Purchase Famishing Co. v. Ricbens, 
(1888) 20 Q B D 387; 58 L T 460; 36 W 
B365 

Hodge T. Reg , (1884) 9 App Gas 117; 63 L J P 
Cl;60LT30l 

Hossein Ally v. Donzelle, 5 C 906; 6 C L B 239 
Hossein Ally r. Donzelle, (1867i 2 Q B 410; 9 B 
& S 27n5 16 L T 429; 15 W R 816 
Hudson V. Baacleo, 26 C 109; 3 C W N 76 
Hukuin Cbaocl Boid v. Kamalanand Singh, 83 C 
927 at p 944} 3 C L J 67 ‘ . 929 


• s • 


• • « 


430 

739 

738 

969 

692 

6S2 


203 

139 

834 

148 

807 


8:0 


462 


702 


497 


681 


869 

86 


46 

782 

714 

714 

823 


eoAold. 

Hokum Chand Boid t, Firthiohand Lai 
Ghandhnry, 60 Ind Gas 444; 36 M L ^ 
657; 17 A L J614; 23 0 W N 721; 21 Bom 
L E 632; (1919) M W N 258; 80 O L, J 
71; 46 0 670; 26 M L T 131; 10 L W 416 
(P. C.) 

Hnro PersLad Roy v. Gopal Das Dutt, 9 0.266 
at p 269; 12 G L B 129; 9 I A 82; 4 
P C J 363 

Haro Prasad Boy Cbowdhry v. Cbntidee Chiirn 
Boyragee, 9 C 606; 12 C L B 26 

Hurro Doyal Boy v. MahamedGszi, 19 0 699... 

Husen y. Bajaram, 26 Ind Gas 813; 10 K L B 
183 *•* 

Hnsaey v. Horne Payne, (1879) 4 App Gas 311; 
48 L J Ch 846; 41 L T 4; 27 W E 686 


Page. 


• 

e 

I 


sea 


h 


‘862 

789 

sis 


666 


« r 


749 


164 

164 

e 

32() 


Imambandi ▼. Mutsaddi, 47 Ind Gas 618:, 46 0 
878; 86 M L J 422; 16 A L J 800; 24 M L T 
830; 28 0 L J 4C9; 23 C W N 60; 6 P L W 276; . » 

20 Bom LB 1022; (1919) M W N 91; 9 L W . 

5 8;46I A73(P. C.) 188,648 

Imrit Chamar v. Sirdhari Pandej, 13 Ind Gas 
120; 17 0 W N 108; 16 0 L J 7 
In the matter of two Seiond Grade Pleaders, 6 . 

Ind Gas 31;^; 34 U 29at p 89; (1910) M W‘ 

N 163; 3 M L T 22; 20 H L J 600; 11 Or L J 

3;o 

Incorporated Law Society d Fonr Solioitbra, In 
the matter of, (1890) 7 T L R 672 ’ 

Indar Pal Singh y. Mewa Lai, 23 Ind Gas 429; 86 
A 264; 12 A L J 374 

Inderun Valungypooly Taver y,. Bamasawmy 
Pandia Talaver, 13 M I A 141; 3 B L B P 0 
1; 12 W R P C 41; 2 Suth P 0 J 267; 2 Sar P 
C J 498; 20 E B 604 

Inland Bevenne Commissioners y. Earl of 
Derby, (1914) 3KB 1186; 84 L J K B 24)1; 
r9LT827 

Inland Revenue Commissianers v, . Herbert, 
(1913) A G 326 at p 332; 82 L J*P C 1)9; 106 
L T 850; 11 L G E 860; 67 S J 616; 29 T L R 
602 . 

Ishau Ghunder Sirkar v. Beni Madhub Sirkar, , 

24 C 62 (F. B.); 1C W N 36 
lebar Das v. Asaf Ali Khan, 13 Ind Gas 184; 84 
A 186; 9 A L J 19 

Tsbvar Timappa Hedge v. Devar Yenkappa 
Shanbog, 27 B 146; 6 Bom LB 19 
Israil y. Samset Rahman, 21 Lnd Gas 861; 41 0 
486; 18 C W N 176; 19 G L ll 47 - 
Issur Chunder Doss y. Jnggut Ghunder Sbaha, 9 
0 79 

lyappa Nainar y. Manikka Asari, 27 Ind Gas 241; ; . , 
40 M 630 ' ... ' 741. 


299 


186 


,706 

213 

• < 

■79? 

870 

leb 


Jackson y. Smith, (1884) 53 L J Gh 972; 61 L 
T 72 

Jacques v. Harrison, (1884) 12 Q B D 165; 63 L 
J Q B 137; 50 L T 246; 32 W B 471 
Jafarkban y. Daudshah, 9 Ind Gas 368; 18 Bom 

L B 49 




692 

641 

J78 



Vol. LIV] 


TABLE OF GABBB OITED. 


27 


•J— <}ontd* 

Nftth Soy ▼. Hemanta Kamari Debi, 
31 I A 203: 82 C 129 at p 140; 8 0 W N 809: 
6 Bpm L B 765; 1 A L J 686; 8 Sar F C J 698 
(P. 0.) 

Jagan Nath r. Uaharaja Balrampiir, 2 IT I) 
6C8 

Jagan Nath Singh y. Mata Prasad, 60 Ind 
Cas 190: 22 O C 8: 6 O L J 76; 1 U P L B 
(J. 0.) 80 

Jagawadha Mndaliar y. Neervoy Andiab, 42 
Ind Gas 718; 6 L W 292 at p 294 
Jagmohan Lai 7. Lakha, 9 Ind Cas 264 
Jagomohau Pal 7. Ram Komar Gope, 28 C 416 
Jagraj Konwar 7. Gan^ Din, 18 Ind Cas 383.. 
Jahapdar Baksh Mallick y. Ram Lai Ilazra, 6 
la^Gas 666: 11 0 L J 364; 14 C W N 470: 37 
0 449 

Jaijit Rat y. Gobind Tiwari, 6 A 303 at p 309 A 
W N (1384) 92 

Jaml^ii Chetty y. Palaniappa Chettiar, 26 M 
626; 13 M L J 252 

James, Ex parte, (1803) 8 Yes 837 at p 348; 7 
BB66: 32 BB386 

Jamna y. Nain Sokh, 9 A 493; AWN (1887) 

Januta Bai Saheb Mohitai Ayergal y. Vasunta 
Bao, 34 Ind Cas 213; 39 M 409; 14 A LJ 
634; 18 Bom L B 432; 31 M L J 18; 8 L W 
6^ 24 0 L J 74; 20 M L T 31; (1916) 1 M W 
N462;43IA99(P.C.). 

Jamna Das y. Najm«nn*ni88a BibI, 28 A 466: 

8 A L J 228; A W N (1906) 88 
Jamna Das y. Bam Autar Pandey, 13 Ind Cas 
304: 16 C W N 97; II M L T 6. 9 A L J 37; 
41912) U W N 82; 16 C L J 68; 14 Bom h B 

1; 21 M L JI168. 84A63; 891 A 7(P. C.) ... 

Jaitak Prosad y. Net Ram, 22 Ind Cas 4^7 
Janakdhari Lai 7. Mohant Gossaih Lai, 1 Ind 
Cas 871; 87 C 107; 1 1 0 L J 254; 13 C W N 7i0 
Jaswant Singh 7. Jaaoda, 88 Ind Cas 686; 13 N 
h K I 

Jajasing t. Gopal, 6 Bom L B 638 

Jehan Kadar y. Afsar Bahu Begam, 12 C 

IP. 0.)i 12 I A 124; 4 Sar P 0 J 6?0; 9 

Ind Jur 822; Rafique and Jackson’s P C 
ISO. 91 

Madho, 4 Ind Cas 159; 12 0 0 

320 

Siogh, 2 lad Cas 221 

81 A 326; 6 A L J 247 
Jino 7. Manon, 18 A 126, AWN (llfl6) 1 
Jit Sjngh 7. Bam Bakhsh Singh, 2niid Cas 537; 

Jitondra Kumar Chatterji t. Nritya Gopa'l 
Mukerjee, 16 Ind Cas 831; 18 0 W N 140 ^ 

Naaerwanji, 8 Ind 
Cas 770; 83 6 499; 1 1 Bom L B 726 

29 B 68: 6 Bom L E 

doV 

Jogendra Chandra Boy 7. Syam Das, I Ind Cas 
168; 36 O 643; 9 0 L J 27 1 

Jogendra Nath Bai 7. Baladeo Das, 86 C 961 at 
p968i la C W N 127:6 0 L J 786 

^ 0“*'^. 3*C 

V iVJl i U Li 5 


Fagt; 


» • I 


• • « 


« « a 


see 


14 

670 

877 

619 

429 

614 

901 

720 

263 

90 

13 

919 


47 

74 


720 

69 

738 

791 

566 


68. 


83 

318 

816 

703 

336 

179 

744 

77 

712 

886 

619 


• a % 


• » • 


• ee 


• • I 


' J ^conoid. 

Jogeawar Bai y. Kesho Persad Singh, 37 Ind 
Cas 262; 1 P L J J90 

Jogir Abir y. Bishen Dajal Singh, 18 0 88 
Jogjiban Ghose y. Bmperor, 2 Ind Cas 681; 13 0 
W N 86’; 19 0 L J 663; 10 Or L J 126 
John Fonlson y. Modhoosoodan Paul, 2 W B Act 
X Bui 21 

Jean’s College y. Todigton, (1767) 1 Barr 158 at 
p. 200; 97 B B 245 

Joshi Bhaiabankar y. Bai Parrati, 26 B 246; 3 
Bom L B 834 

Jotindra Mohan y. Bejoy Ghand, 33 O 483 
Jowala Singh y. Lakha Singh, 35 Ind Cas 892; 81 
P B 1916; 126 P W B 1916; 39 P L B 1917 ... 
Joyram v. Ganpati, 17 C P L B 19 
Jugal y. Deoki Nandan, 9 A 88 (F. B.) 
Jugalkishore y. Lakshmandas Raghunathdas, 
23 B 659; L Bom L R 1I8 
Jngeshar Bai y. Bailal Bahadur, 46 Ind Gas 1 89; 

4PLW 866 s 

Juggntmohini Dosaee y. Sokheemoneey Dosaee, 
14 M I A 289 at p 308; 10 B L R 19 (P. C.); 
17 W B 41; 2 Suth P C J 612; 3 Sar P 0 J 23; 
20ER796 

Jngmohandas Mangaldaa y. Mangaldas Nathn. 

bhoy, 10 B 628 at pp 551, 674; 577 
Jyoti Prosad Singh y. Laohipur Coal Company, 
12 Ind Cas 482; 38 C 845; 14 C L J 361; 16 C 
W N 241 


Page, 


• « » 




• • $ 


* • » 


• • i 


» • » 


• > 




K 

Kadar Din y. Nnr, 24 P B 1883 

Kahandas Narrandas, In the matter of the peti 
tton of, 0 B 164 

Kaila Singh y. Tahal Singh, 143 P R 1888 

Kalabhai 7 Secretary of State, 29 B 19; 6 Bom 
L B648 

• e i 

Kali Charan Ghosal 7. R%m Chandra Mandal 
30 C 783 

Kaliba Mayuhija 7. Saran Biyi Saila Ammal 
28 Ind Cas 290; 38 M 260; 28 M L *J 
347 

Kalichurn Dutt 7. Jogesh Chunder Dutt, 2 
CLE354 

Kalidas Jiyram 7. 6or Parjaram Hirji, 15 B 509; 
8 Ind Deo ;n. s.) 210 

Kalika Dutt Mandar 7. Tulsi Mandar, 37 lad 
Cas 100.“; 1 P L J 435 

Kalikanauda Mukherjee 7. Bipro Das Pal Chow, 
dhuri, 26 lud Gas 436; 19 C W N 18; 21 CL 
J216 

Kalimuthu r. Emperor, 26 M 477; 2 Weir 
542 

Kalliani Amma 7. Matathil Veetil Aohuthan 
Nair, 63 Ind Cas 239; 10 L W 174; (1919) M 
W N 573; 37 M L J 309 

Kalla 7. Sital, 43 lud Cas 823; 16 A L J 201* 19 
Cr L J 23!:40A 271 

Kaljana Veukataramana Aiyangar r. Kasturi 
Banga Ayyaagar, 38 Ind Cas 73; 40 M 212; 31 
M L J 777; 20 M L T 490; 6L W 625; (1917) 
M WN 400 

Kamal Krishna Kundu Chowdhury r. Rai Ke. 
dar Nath Kuudu, 3 Ind Cas 34: 10 C L J 

6I7 




40 

971 

781 

706 

11 

803 

641 

873 

601 

805 

178 

716 


497 

147 

28 


970 

466 

423 

834 

639 

72 

77 

178 

667 

646 

492 

463 

891 


» • % 


178 


706 



INMAN CASES. 





TC — contd. 


Page. 


Kamal KuttyT.Udayavarma Raja, 17 Ind Gaa 
66; 23 M L J 499; 12 M L T 439; (1912) M W 
N 1154; 13 Or Lj J 7o3j 36 275 

Kamala Dasi v. Tarapada Mukerji, 14 Ind Gas 
1006; 16 0 L J 498 

Kameshwar Fersbad v. Chairman of the Bhakua 
Municipality, 27 0 849 

kameswar Perahad v. Rajkumari Rutian, 20 C 
79; 19 I A 234; 6 SarP C J 241 
Kamikbya Nath Mukerjeo v. Hari Churn Sen, 
26 C 607 

Kamisetti Subbiah y. Katha Venkataawamy, 27 
M 355 

Kanahaya Lai v. Bohra Eishorl Lai, 35 Ind 
Gas 683; 14 A L J 88l at p 889; 38 

A 679 

Kandada Nai'asimhaobaryalu y. Bavioherla Rama- 
brahman, 20 Ind Gas 7nP; 24 M L J 656; 
(1913) M W N 774 
Eaudasami Vt Akkammal, 13 M 193 
Kandasami Asari y. Narayana Asari, 26 Ind 
Gas 644; 2 L W 107; 16 Or L J 52 
Kandukari BalasuryaPrasadhaRow y. Secretary 
of State, 41 Ind Gas 98; 44 I A 166; 3 * M L J 
144; 22 M L T 76; 15 A L J 697; 21 0 W N 
1089; (1917) M W N 636; 19 Bom L R 76’; 6 
L W 340; 2 P L W 260; 26 0 L J 290; 40 M 
886 (P. C.) 

•Kanhaiya Lil y. Baideo Prasad, 23 A 240, A W 
N (1905) 265 

Kanhaya Lai v National Bank of India Ltd , 18 
Ind Gas 949; 40 C 698; 17 C W N54’; (1913) 
M W N 406; 13 M L T 408; 11 A L J 413; 17 0 
L J 478; 16 Bom L R 472; 181 P L R 1913; 25 
M L J 101; 401 A 56 (P. C.) 

Kantz /iOhra v. Syam Kissen.SO Ind Gas 89; 2 
P L J 115; 1 P L W 73: (1917) Pat 133 
Karani Chand y. Basant Kaur, 11 Ind Gas 321; 

31 P ll 1911; 192 P L R 1911; 236 P W R 1911 
Karampalli Euni Kurup v. Thekku Vittal Mu* 
thorakutli, 26 M 195 

Karmali Abdulla y. Bora Earimji, 26 Ind Gas 
915; 39 B 261; 17 ML T 35; 2 L W 133; 17 
Bom L U 1U3; 19C W N 337; 13 A L J 121; 
12 C L J 122; 28 M L J 515; (1915) M W N 
606; 42 I A 48 (P. C.) 

Karsan Sadashiv Fatil v. Gatlu Shivaji Patil, 
19 Ind Gaa 442; 37 B 3 0; 15 Bom L H 227... 
-Kasaribada Yenkalachelapatirao y. Maddipatla 
Kainoswaraiiiiau, 43 Ind Gas 214; 41 M 151; 22 
U L T 330: 33 M L J 515; 6 L W 6'-7; (l917) 
M W N 785 'F. B.) 

KcBUecahuree Debia v. Greesh Chandra Lahiri 
W 11 (Sup Vol) 71 

Kaslii Kinkar Sou v. Satyendra Nath Bhadro, 
7 Gas S-iO; 12 C L J 642 at p. 644- 
- 15 OWN 191 

Kasiuntba Ayyar v. IHliumansa llowthan, 25 U 
529; 12 M L J 1 

* 4 « 

Kdustlla V. Rair. Sarup, 6 A L J 57; AWN 
(1907)29 = 

Kaveri Aminall v. Sastri Ratuier, 26 M 104 at p 
110;]SL4LJ58 

'Ka?.i Il.aduu v. Saguc, 24 B 170; 1 Bom L R 


254 

630 

227 

202 

198 

651 

84 


27 

358 

474 


K-?oontd. 


Page. 


156 

967 


807 

427 

436 

689 


613 

46 


929 

899 

40 

212 

605 

203 

12 


628 

641 


B40. 

X22 


3 6 

696' 

863 

887- 

685 

207 


Eedar Nath Das y; Hemanta Enmari ' Dasi, !22 ' 

Ind Gas 709; 18 0 W N 447 
Eeith y. Butcher, (1884) 26 Oh D 7.60; 63 L J 
Oh 649; 60 L T 203; 32 W R 378 
Eemp y. Burn, (1863) 4 Giff 343; 1 N E 267; 9 
Jur (n. a.) 375; 7 L T 6e6; 11 W R 278; 63 E 
R 740; 141 R R 224 

Eennedy v. Green, (1634) 3 Myl & K 699; 40 E 
R26e;4lRRl76 

Eennedy y. Panama Mail Co , (1867) 2 Q B 630; 

8 B & S 671: 36 L J Q B 269; 17 L T 62; 15 
W R 1039 

Eeiry Eolitanee y. Monee Ram Eolita, 19 W 
R 367; 13 B L B 1 (P. B.) 

Eesar y, Sundar Singh, 1 Ind Gas 8S8; 27 P B 
1909; 46 P L R 1909; 33 P W R 1933 
Eeaho Prasad Singh y, Sriniyas Prasad Singh, 

10 Ind Gas 256; 33 0 791; 13 0 L J 394 
Eesbo Rao y. Nana, Second Appeal No 223 of 
1901 

Keshobati y. McGregor 35 0 663s 12 C W N 
643 

Eessowji Issur y. Great Indian Peninsula R^l*. 
way Company, 31 B 381; 9 Bom L R 671; 11 

0 W N 72l;6 C L J 6; 4 A L J 48’: 17 M LJ 
34*^; 2 M L T 436; 34 I A 116 (P. 0.) 

Ehagaram Das y. Ram Sankar Das, 27 Ind Das' 

816; 42 C 652; 21 0 L J 79; 19 0 W N 776 ... 

Ehaji Sayyid Yusuf Sahib y. Bdiga Narasim- 
happa, 44 Ind Gas 387; (1918) M W N 176; 8 
L W 377 

Ehalilur Rahman y. Gobind Perahad, 20 0 Sis!.,* 
Ehankar Abdur Rahman y. Ali Hafez, 28 0 256; 

6 C W N 351 

Ehazan Singh y. Relu, 36 P R 1908 
Ehetra Pal y. Mumtaz Begam, 31 Ind Gas 879; 

38 A 72; 13 A L J llOt 

Ehetter Ohunder Ghose y. Tlari -Das Bundona- 
dhya, 17 0 657 ... 

Ehetter Eristo Mitter y. Eally Prosonno Ghose. 

2 C W N 603 at p 611; 25 C 887 
Ehetter Mohun Chuokerbutty y. Dinabasby 
Shaha; 10 0 265 228, 708 

Ehiali Ram y. Gulab Ehan, 11 Ind Gas 392; 88 
P Rl9n; 190PL R 19U ... 964 

Khirode Snndari Debi y. Jiianendra Nath Pal 
Chauduri, 6 G W N 283 280, 630 

Ehub Lai Singh y. Ajodhya Miaser, 31 Ind Gas 
433: 43 0 574; 22 0 L J 345 

Ehubl y. Chottu, 28 Ind Cas 656; 41 P W R 
19!5; 103 P L R 1915 

Ebuda Bakhsh y. Alim-un-nUsa. 27 A 313: A 

W N (1901) 273;! ALJ 716 

Ehugovvles Singh y. Hosaein Bux Ehan, 16 W 
R 30 (P. 0.); 7 B L R 6r3; 6 M L J 146; 2 Sar 

P C J ei*?; 8 Suth P C J 401 

Ehunni Lai y. Ealimuddio, 10 Ind Gas 672 
Khurshed-un-nissa y, Alim-un-nissa, 17 Ind Gas 
S63;10ALJ42l 

Eiam-ud-din y. Rajjo, 11 A 13; A W N -(1888) 

280 ^ 

Eidambi Venkataohariar y. Lakahmi Doss, 31 M 
62; 17 M L J 601; 3 M L T 186 
Exng. Emperor y. Chhabraj Singh, .AWN 
(1902) 69 


266 

660 


667 

047 

762 

962 

644 

618 

891 


960 

874 

816 


•t» 


760 

897 

767 

320 

Q48 

. <- ' 

m 


roi. tiiv] 


TABLE Ot OASES OITED. 


25^ 


K— contd. 


Fagf. 


Kirby v. HnDfllettnaionAsseseinent Committee, 
(1006) App Oas 48; 76 L J K B 129: 94 L T 
36} 79 J P 60; 4 L G B 144; S2 T L B 167 ... 
Kirpa Nath Cfaakravarti 7 . Sheikh Anu, 4 0 L 
J 332; 10 q WN944 
Kirpal Narain 7 . Sukormoni, 19 G 91 
Kirfibash Daa 7 . Umesh Obandra, 1 1 Ind Cas 
$97} 14 0 L J 61} 16 0 W N 96 
Kiehan Lai 7 . Garoruddhwaja Fraead Singh, 21 
A238; AWN (1699)42 
Kishen Sahai 7 . Bakhtawar Singb, 20 A 287; A 
WN (1898), 24 

Kissori Mohun Roy 7 . Harsnkh Dae, 17 0 486 
. (P. 0.1} 17 I A 17} 6 Sar P 0 J 472 
Kisto Mohna Mookerjee r. Jng&rarnath Roy, 11 
WB2d6 

Kilts 7 . Moore, (1895) 1 Q B 263; 64 L J Ch 
162} 12 B 43; 7l L T 676; 43 W B 84 
Knowles & Sons, Ltd. 7 , Bolton Corporation, 
(i900) 2 QB 263; 69 LJQB481{43WK 
438} 82 LT 229; J6TLB283 
Kophnnny 7 . Mana7ikrama Rajah Amyal, 14 
Ind Oas 318} (1912) MW N 640; 13 Cr L J 
222 

Kolha Koer 7. Muneawar Tewari, 34 C 840: 6 Or 
LJ462 ' 

^ollantavida Nanikoth Onnakkan 7 . Tirnvalli 
Kalandan Aligamma, 20 M 362 
Kollipara Seetpaty 7 . Kankipaty Subbays, 1 
Ind Cas 643; 33 M 823; 20 M L J 718; 6 M L 
T 121 

Kondi Ohctti, In re, 8 Ind Cas 128; 8 M L T 

^6} 11 Or LJ 666 

Doorganath Roy 7 . Ram Chunder Sen, 
2 0 941 

Pathiyapnrayil Pokker 7. Balathii 
Parknm Chandrankandi, 61 Ind Cas 714; 42 

M 143 at pl61; 26 ML T47; (1919) MWN 
. 89} 9 L W 188} $6 ML J 231 
Koylash Chunder Ghose 7 . Sonatun Chung 
. Barooie, 7 0 182 ^ 

^^226; ?6‘'m lTl“ 6 29 

""85“ 7 Ch D 651, 47 L J Ch 

^ Kumar Das,‘ 

44 0 I 62 "" ’ 21 0 W N 740} 26 0 L J 24; 

^ Kali Tara Chowdhurani! 

44 Ind Cas 8 O; 22 C W N 289 

^ W N^7«7““*”' C 6*C 

839”li?n“w w m!? o’ 28 IndCas 

889} 19 0 W N 914; 21 C L J 476 

^304°^ Chettiar; IBM L j 

^ 644 ”* 24 M 180; 2 Weir 

S"»»«tula SambaBiva 
V . 3 M L T 806 

Krwhcabhupati Dotu 7 . Vikrama Devu IS M 

Manik" 

t chand Maiwadi, 24 B 360; 2 B L R 26 
Kriahnan 7 . Venkatapathi Chetty, 29 M 318 " 


842 

430 

696 

826 

968 

649 

794 

938 

547 

670 

476 

265 

968 

428 

618 

179 


799 

938 

C31 

8C9 

669 

40 

170 

480 

518 

402 

212 

213 

(6 

2.6 


Ind 


ft 


» « • 


K-^oonold. 

Krishnappa Naida 7. Alamela Ammal, 36 
Oas 856; 6 L W 165; 18 Cr 0 J 23 
Krishnasami 7. Krishnama Charyar, 5 M 313 
Krishnasami Chetti 7. Yarasami Chetti 10 M 

138 

Krishnasami Naida 7. Somasnndaram Chettiar, 

30 M 385; 17 M L J 95; 2 M L T 116 
Krishnasami Panikondar 7. Bamasami Chettiar, 

43 Ind. Oas. 498; 220 W N 48»} 34 M L J 
63; 4 P L W 64; 16 A L J 67; 7 L W 166; 
23 M L T 10’; 27 0 L J 263; 2 P L R 
1918; 41 M 412; 21 Bom LB 641; 11 Bur 
L T 121r (1918) MWN 906; 45 I A 25 

<P. 0.) 

Krishnasami Panikondar 7 . Bamasami, Chettiar, 
16 Ind Cas 486; 23 M L J 219; 12 M L T 280; 
(1912)MWN962 

Krishnaswajni Naida 7. Aksulammal, 60 Ind 
Cas 185; (1919; MWN 29; 24 M L T 489; 9 
L W 90 

Krishnaswami Naidu v. Seethalakshmi Animal, 

31 Ind Cas 803; 18 M L T 542; 3 L W 3 7? 39 
M 1039 

Kristaasamy Tatachary 7 . Gomatum Banga* 
oharry, 4 M H C R 63 

Kristo Kissor Neoghy 7. Kadermoye Doasee. 2 
CLR683 

Kristo Mohan 7. Aftaboodeen, 15 W R 660 
Ksham Cband Bhnturia 7. Ghane Muhammad 
Saha, 38 Ind Cas 861 

Knlbantiii Baghoobur Hazam v. Bahadoor 
Hazam, 3 C W N 277 notes 
Kumarau v. Narayanan, 9 M 200 
Konhamed 7 . Kutti, 14 M 167; 1 M L J 3 8 
Kunja Behari Daa 7 . Khetra Pal Singh, 29 0 
208; 6 C WN 38 .. 

Kunji Amma 7 . Raman Menon, 15 M 494; 2 M L 
J 262 

Kuppana Kavnndan 7. Kuraara Kavundan, 7 
Ind Gas 418; 34 M 450; 20 M L J 961; 8 U LT 
240; (1910) M WN674 

Kurriyil Parknm 7. Yaranakat Illath Gana- 
pathi, lOInd Cas 424; 35 M 168 at p 172; 

9 M L T 423; 21 M L J 650; (1911) 2 M W N 
3'5 

Kuthiravattam Appu Thamban 7 . B’oulkos, 64 
Ind Cas 260; 10 L W 445 

L 

Lacbman Das 7. Chacurbhuj Das, 28 A 252- 3 
ALJ49; A WN (1903) 16 
Lachmeswar Singh 7. Manowar flosseiu. 19 C 
253; 19 I A 48 (P. C.); 6 Sar P C J 133 
Laohmi Narain 7. Turab-un-nissa, 14 Ind Cas 
• 605; 34 A 216; 9 A L J 297 

Laohmi Singh 7. Bhuai Singh, 43 Ind Cus 817- 
19 Cr L J 225 ' 

Lacy, Sa parte, (1802) 6 Yes 623 at p 626: 31 i 
R 1228;6RR9 

Ladu Ram 7. Mahabir Prasad, 37 lud Cas 990* 
39 A 171; 16 AL J 31 

Lahori 7. Radho, 72 P R 1906; 108 P L K 1907 ' 
125 P W R 1906 

2 P R J90J Key; 56 P L 

^ ‘R 1901 


Page 


■ 4 


« • • 




266 

725 

203 

644 


37 

401 

817 

148 

282 

404 

788 

974 

810 

390 

835 

984 

333 

212 


530 

561 


• » • 


766 


874 


641 

4’M 


A*/ 


4 -11 


909 
9) 4 



30 


INDIAN CASES, 


[1928 


L— oontd. 


Page. 


• • • 


• • I 


Lakhan Ghunder Sen y. Kadbusudan Sen, 35 
0 20P; 7 C L J 69; 3 M L T 90; 12 C W j N 
326 “* 

Lakshmi Charan Shaba 7. Nor Aii, 11 Ind Cae 
626; 15 C W N 1010; 38 C 936 
Lakshmi Kanwar 7. Marari Kuawar, 46 Ind Cas 
213;6 0LJ87 

Lakshmanan Ghattiar 7. Kannanmal, 24 M 186 
Lai Chand 7. Queen Empress, P R 1895 Cr 
Lala Balia Mai 7. Abad Shah, 48 Ind Gas 1; 23 
C W N 233 at p 239; 35 M L J 614: 16 A L J 
906; 124 P R 1918;25M L T 65; 180P W R 
1918:29 0 LJ 165; 1 UFLR(P.G.) 25; 21 
Bom L R 658 (P. 0.) ••• 

Lala Chhajmal Das 7. Brijbhukan Lai, 22 1 A 
199; 17 A 611 (P. C.); 6 Sar P G J 624 
Lala Janki Prasad 7. Baladin, File No. 1715 of 
1891 

Lalohand v. Hasto Bai, 7 C P L R 73 
Laldas Narandas 7. Kisbordas Devidas, 22 B 
463 (F. B.) 

Laldbari Singh 7 . Sukbdeo Narain Singh, 27 C 
892;4CWN6l 

Lalessor Bahai 7. Janki Bibi, 19 C 616 
Lalit Chandra Obowdhurj 7. Baikuntha Nath 
Ghowdhnry, 5 Ind Cas 395; 14 G W N 463; 15 
CL J 305 

Lalitagar Keshargar y. Bai Suraj, 18 B 316 
Laliteswar Singh y. Bbabeswar Singh, 1 lad 
Cas 812; 9 G L J 561; 13 C W N 690; 9 M L 
Til 

Lalji, In thv maifer of the petition oj, 19 A 302; 
AWN (1897) 62 

Lalji Sahu y. Laohmi Narain Singh, 47 Ind Gas 
27;3PLJ356 

Lalji Tewari y. Emperor, 52 Ind Cas 193; 
(1919) Pat 329; 4 P L J 609; 20 Cr L J 
677 

Lain Sbamji v. Walji Wardhman 19 B 607 at p 
626 

Lalla 7. Jagmohan, 22 B 409 ... 

Lalman v. Mannu Lai, AWN (1888) 175; 6 A 
19 

Lalta Prasad v. Ram Karan, 14 Ind Cas 187; 
34 A 4k0i 9 A L J 666 

Landergan 7. Feast, (1886) c4 W R 691; 65 L 
T 42 

Lekhraj y. Pershadi, 2 Ind Cas 409; 6 A L J 713 
Lelu 7. Ram Chand, 31 Ind Cas 294; 23 P R 
1916; 174P W R 1915 

Lett V. Randall, (1860) 2 De G F & J 888; 8 Sm 
& G 83; 30 L J Ch 110; 6 .lur (n. b.) 1369; 3 
L T 465; 9 W R 130; 45 E R 671; 129 E R 

Lewis 7. Hillman, (1852) 3 H L C 6>7 at p 
630; 10 E R 239; 88 R R 233 ... 

Lewis 7. Jones, (1825) 4 BAG 606; 6 D & R 
567; 3 L J (o. s.) K B 270; 28 E R 360; 107 E 
El 148 

London County Council 7. Bermondsey Bios- 
cope Co., (1911) K B 445; 80 L J K B 14I> 
103 L T 760; 75 J P 53; 9 L G R 79; 27 T L R 

141 

London County Council 7. Church Wardens/ 189*3) 
A C 662 at p 696; 63 L J M C 9; 6 R 22; 69 L 
T 725i42 W R330; 6? JP821 


70 

627 

179 

840 

57 


T i — conoid. 


Pag#. 




560 

8'.5 

676 

801 

139 

171 

666 


168 

120 


661 

776 

716 


676 

203 

628 

805 

46 

837 

796 

4*24 


Lowndes 7. Bettle, (1864' 33 L J Ch 451; 4 N R 
609; 12 W E 399; 10 Jar (n. s.) 826; 10 L T 65 
Lubeok, In re, 33 C 161; 7 Bom L R 894; 2 A L 
J800} 2 C L J421; 10CWN67: 16 ML J 432; 
2 Cr L J 775; 1 M L T 17; 32 I A 217; 8 Sar 
P 0 J 861 

Luoas, In re, Parr y. Blair, (1900) 1 Ir B 292; 5 
Ir L R 1 86 

Luohman Dass y. Giridhar Chowdbry, 6 0 865; 
6 C L R 473 (F. B.) 

Laokhee Narain v. Bam Kumar, 16 0 664 
Luddys Trustee y. Peard, (1886) 33 Ch D 600 
at p 519; 66 L J Ch 8h^ 65 L T 137; 35 W B 

44 ibff 

Luff y. Lord, (1864) 34 Beay 220; 10 Jur 
(N. a ) 1248; 11 L T 656; 55 E B 619; 146 B R 
484 

Luke y. South Kensington Hotel Co., (1879) 11 
Ch D 121; 48 L J Ch 361; 40 L T 638; 27 W 
R 614 

Lntohmeeput Siogh y. Sadaulla Nuabyo, 9 G 698; 
12 G L R 382 


867 




• •# 


148 


16 


769 


set 


164 

163 

947 

487 


17 


18 


203 

743 






• » • 


782 


M 

M, Jn re, (18^9) I Ch D 79; 68 L J Oh 86; 79 
L T 4^9; 47'W R 267; 16 T L R 54 

Maaz;sam Hnssen Mandal y. Sarat Coomary Debi, 

5 lod Gas 89i 1 1 G L J 367; 14 G W N 433 ... 

Maohi Raja Venkataratnam y. Vadreyn Ranga- 
nayakamma, 48 lod Cas 270; 41 M 985; 24 M 
L T 197; (1918) M W N 699; 8 L W 292; 35 
MLJ336 

Madan Mohon Dey y. Ganga Chandra Roy, 18 
Ind Cas 189; 17 C L J 422 

Madari y. Malki, 6 A 428: AWN (1884) 161 

Madhaya y. Narayana, 9 M 244 

MadhoDas y. Ramji Patak 16 A 286; A W N 
(1894) 84 

Madho Bam y. Nibal Singh; 30 Ind Cas 494; 38 
A21tl3ALJ983 

Madhub Nath Surma y. Myarani Medhi, 17 0 
819 

Maganlal Mulji y. Dosbi Muiji 26 B 631; B Bom 
L R 235 

Magruder y. Drury, (19141 253 U S 120 

Maha Ram y. Ram Mohar, 65 P R 1903; 139 P 
L R 1903 

Mahadaji y, Joti, 17 B 426 

Mahadeo Prasad y. Gorakh Prasad, 30 A 647; 4 
M L T 484; A W N 1908* 247; A L J 631 ... 

Mahamaya Debi y. Haridas Haidar, 27 Ind Oaa 
400; 42 C 455; 19 O W N 208; 20 0 L J 
183 

Maharamad Gowhar All y. Samiruddiu Sheikh, 
22 Ind Cas 383; 18 C W N 33 at p 87 
Mahantava Irappa y. Gangaya Mallappa, 8 Ind 
Cas 932; 83 B 693; 11 Bom L R 822 
Maharaj Bahadur Singh y. Paresh Nath Singh, 
31 C 839 

Maharaj Singh v. Balwant Singh, 28 A 608 at p 
641; 3 A L J 274; A W N (1906) 117 
Maharaja Bhagwati Prasad Singh y, Ajudhia, 
Khatik, 2 U D 893 


• •9 


S## 


• •# 




457 

839 


631 

3 

868 

386 

216 

.323 

307 

214 

17 

423 

81^ 

734 


497 

764 

299 

743 

843 

671 } 


SSI 


34S 


Tot. LlV] 


TABLE Of OABES OlTED. 


3i 


oomtd. 


P*ge. 


Maharaja of Bbartpnr v. Bani Konno Dei, 23 A 
181; 3 Bom L R 61; 5 0 W N 137 (F.C.); 28 1 
A 86; 7 Sar P 0 J 792 

Maharaja of Bardvran y. Tarasacdari Debi, 9 C 
618; 10 I A'19; 13 C L B 34; 4 Sar P G J 414 
Maharaja Badha Kishore Manikja Bahadar ▼. 

Umed Air, 12 0 W N 904 
Maharana Shri Jaswataangji Fatesangji, In re, 
22 B 988 

Maharanee Brojosoondery Debea y, Banee 
Lnohmee Koonwaree, 20 W B 95; 16 B L B 176 
note (F. 0.)t 4 Sar F 0 d 810 
Maharanee Shibessouree Debia ▼. Mothooranatb 
. Achofjo, 13 M I A 270; 13 W B P 0 18; 2 Suth 
P G J 300; 2 Sar. P 0 J 628; 20 E a 662 
Maharani of Bordwan y. Krishna Kamini Dasi, 
14 G 865; 14 I A 30; 4 Sar P G J 772 
Maheawar Dutt Tewari y. Kishnn Singh, 34 G 
184; 11 G W N 294; 6 G L J 441 
Mahima Chandra Sirdar V. Kali Mondal, 12 G 

WN167 

Mahomed Ali, In re, 20 Tnd Gas 977; 41 C 466; 

180 WN 1; 14CrL J497 
Mahomed Bakah Khan y. Hoaseini Bibi, 16 1 A 
81 (P. 0.); 15 C 69-4; 6 Sar P 0 J 176 
Mahomed Qolab y, Mahomed Salliman, 21 0 612 
at p 619 

Mahomed Ibrahim y. Hamja Mahomed Ally, 12 
Ind Oa8>87; 18 Bom L R 896; 36 B 607 
Mahomed Syedol Ariffin 7 . Yeoh Ooi Gark, 89 
Ind Gaa'401; 21 G W N267; (.19;4j M WN 162; 
19 Bom L R 167 (P. C.) 

Mahomedali Adamji 7 . Secretary of State, 41 
‘ Ind Gas" 264; 42 B 668 at pp 674, 675; 19 Bom 
LB 618 

Makhan Lai Boy 7 . Baroda Kanta Boy, 1 1 G W 
' N612; 8 0r L J 296 

Makand Mahi f Ananda Kisore Sen) 7 . Secre- 
tary of State; 7 Ind Gas 90; 14 G W N 

Malikha Meladothil r. Knnji Aohammal, 6 Ind 
Gas 927; 7 M L T 177; 20 M L J 791 
Malnbhai 7 . Sorsangi, 80 B 220; 7 Bom L B 821 
Mambre Saooharine Go. ▼. Corn Products Co 
(1919) 1KB 198 at p 208; 88 L J Q B 
402 

Manafikrama Zamorin Baja A7ergal of Calicut 
7 . Aohntha Menon, 28 Ind Gas 806; 38 M 916' 

■ (1914) M W N 228; 16 M L T 226; 26 M L J 
377 

Mandavilli Bama Row 7 . Siranarayana, 49 Ind 
Gas 629; 26 M L T 163; 9 L W 81 2h* 

Manepalli Mangamma 7. Manepalli Sathiraju. 37 ’ 
Ind Gas 681; 81 M L J 816; 6 L W 246 
Mangnl 7 . Ghetn, 20 P B 1890 
Mani Chander Chakerbutty , 7 . Baikanta Nath 
Biswas, 29 G 568 

Maniokka Odayan 7 . Bajagopala Filial, 80 M 607* 
17MLJ291;2MLT847 
Maoika Mudali 7 . Muthachi Kayandan. 30 
Ind Gas 666; 18 ML T 346; 2 L W 
887 

Manindra Chandra Nandi 7 . Barada Kanta 
Ohowdhury, 80 0 112; 6 G W N 417 


239 

739 

672 

408 

178 

499 

739 

947 

4%9 

660 

703 

627 

276 

166 

913 

474 

307 

834 

648 

662 


641 

213 

652 

962 

943 

218 

626 

616 


'Oontd. 


Page. 


Manipur Dey 7 . Bidhu B hnsan Sarkar, 26 Ind 
Gas 146; 42 0 158; 18 C W N 1086; 16 Gr L J 
698 

Manjaya Mudali 7 . Shanmuga Mudali, 22 Ind 
Cas 656; 38 M 684 at p 689; 15 M L T 166- 
(1914) M W N 356; 26 M L J 676 
Manmohan Ghose 7. Emperor, 8 Ind Gas 63I* 
38C 263; 16 0 W N 141; 11 Cr L J 667 

Manna Singh 7 . Bihari Singh, 37 Ind Cas 181' 
19 O 0 183: 3 0 L J720 ..I 

Mauohar Das 7 . Ram Autar Pande, 16 A 43***A 
W N (1903) 92 

Manohar Ganesh Tambekar 7 . Lakhmiram Govin- 
dram, 12 B 247 at p 261; 6 Ind Deo (n. s ) 
650 

Manubens 7 . Leon, (1919) 1KB 208; 85 T L *B 
’ 94; 63 8 J 102;88L J K B 311 
Maqsad-ol-nisea 7 . Kaniz Zohra, 135 P R 1908* 
194P W E 1908 

Mariam Bibee 7 Muhammad Ibrahim, 48 Ind 
Cas 561; 28 0 L J303 

Alarseilles Extension Railway Co., In re; Credit 
Poncierand Mobilier of England, parte 

(1871) 7 Ch App 161; 41 L J Ch 346; 20 W B 
251 

Marshall & Go 7 . Naginchaud Phulchand, 37 Ind 
Gas 644; 42 B 473; 18 Bom L B 915 
Marturu Subbamma 7 . Gadde Narayya, 43 Ind 
Cas 4; 41 M 269; 33 M L J 623; 22 M L T 429' 
6 L W 738; (1917) M W N 82'8 (F. B.) 
Marudarauthu Pillai 7 . Bangasami Mooppan. 24 
M 401 

Masilamania Pillai 7 . Thiruyengandam Pillai 31 * 
M 385 * 

Master 7 . Pohlo, 62 P B 1896 
Masudan Singh 7 . Goodar Nath Pandey, 1 C L 
J466 

• • I 

Matabbar Mollah 7 . Soshi Bhushan Ghatak 
12 Ind Cas 33; 16 C W N 20 ... 

Mathar Drayia Sahaya Ela Nidbi Company 
Limited 7 . Subramania Pillai, 40 Ind Gas 889* 
5 L W 644 

Matharasappa Cbettiar 7 . Muthu Chettiar 60 
Ind Gas 931; 9 L W 596 

# i ^ # 

Matbuji 7 . Kondaji, 7 Bom L B 263 
Mathura Prasad 7 . Basant Lai, 28 A 207* 2 A L 
J 831; AWN (1905) 256; 2 Cr L J 803 
Mathura Saha 7 . Damri Bam, 14 lud Cas 765- 
16CLJ337 

Maturwa 7. Emperor, 46 Ind Cas 166; 16 A L J 
426; 40 A 617; 19 Cr L J 700 
Maung Hlaw 7. Nagassat, U B R (1897-01) 
11,390 ... 

Maung Lu Tha v. Maung Hman, U B B (1897- 
190J))1,682 

May 7. Biggenden, (1867) 24 Beay 207; 63 E R 
387; 116 BB 94 

McPherson 7 , Watt, (1877) 3 App Cas 264 at 
P 266 

Meda Chinnasabamma 7. Bapireddi Gari ChinI 
nayya, 47 Ind Gas 628; 41 M 467 
Medi Setti Pentayya 7 . Pilli Venkata Reddf 

14Ind Gas 148; il9l2) M W N 444 
Meeoatobi Achi 7 . Ananthanarayaua Ayjar. 26 
M 224il2MLJ880 


487 

516 

682 

377 

930 

17 

725 

9C9 

642 




121 

661 

8!5 

40 

202 

423 

664 

706 

923 

213 

671 

986 

171 

251 

88 

507 

640 

17 

213 

46 

566 


as 


INDIAtl OASES. 




M! — oontd. 


Page, 


641 

424 


239 

958 

457 


342 


474 

995 


17 


908 


36 

413 

681. 


MehaSey v. Mehafitej, (19D6; 2 Ir £ 292; 39 Ir L 
TElli8IrLE424 

Mehr Khan v. Karam llahi, 13 P B 1902; 161 P 
LB, 1901 

Mebr Nishan r. Nawabzada Mabammad Kazim 
AU Khan, 35 P E 1900; F L E 1900 p 
357 

Mebr Singb v. Soobefc Singh, 35 Ind Cas 620; 9 
P E 1917; 161 P W E 1916; 17 P L E 1917 ... 
Memorandam as to Practioe, (1901) W K 85 ... 

Mersey Dooks and Harbour Board 7. Birkenhead 
Assessment Committee, (1901) App Cas 175; 

70 L J E B 684; 84 L T f42; 49 W E 610; 65 J 
P 579 

Mewa Lai v, Emperor, 44 Ind Cas 41; 3 P L J 
147; (1917) Pat 363; 4 P L W 359; 19 Or L J 
249 

Mian Jan ▼. AbduK 27 A 572: AWN (1905) 

102; 2 A L 0 348; 2 Or L J 247 
Miohoud V. Girod, (I8i6) 4 Howard 503; 11 L 
Ed U S 1076; 16 Cur Dec 188 
Midoapore Zemindar! Co. v. Hrisbikesh Ghosh, 

25 Ind Cas 562, 18 C W N 628; 41 C IIOS; 19 
CLJ5C6 

Midnapur Zamindary Company v. Deputy 
Commissioner of Manbhuro, 44 Ind Cas 570; 

3 P L J 132 

» 4 4 

Mlharban Singb v. Emperor, 3’ Ind Cas 821; 13 
A L J 1040 at p 1048; 16 Cr L J805 
Milan Kbau v. Sagai Bepari, 23 C 347 at p 319 
Mina Eumiari Bibi v. Bijoy Singh Dudhuria, 40 
Ind Cas 242; 2l 0 W N 685; 1 P L W 425- 6 
L W7n; 32 M L J 425; 21 M L T 344; 16 A L 
J 332; 25 C L J 608; 19 Bom L R 424; (1917» 

M W N 473; 44 C 662; 44 I A 172 (P. C.) 800, 850 
Mir Dad Khan v. Ramzan Khan, 44 Ind Cas 938- 
40 A 449; 16 A L J 329 

Mirabitta V. Imperial Ottoman Bank, (1878) 3 
Ex D 164; 47 L J Ex. 418; 38 L T 697 
Miran Bakbsh v. Ahmad, 145 P R 1907; 185 P 
W R 1907 

Misir Raghobardial v. Slieo Baksh Singh, 9 0 
439; 12 C L R 620; 9 I A 197 <P. 0).; 4 Sar P 
C J 306; Rafiqae and Jackson’s P. C. No 70... 
Mobaruck AH v. Ameer AH, 21 W R 252 .11 

Modhusudnu Shaba Mandul v. Brae, 16 C 300 
(P. B.) 

Mogul Steamship Co. v M’Gregor, (18851 16 Q 
B D 476; 64 L J 0 B 540; 63 L T 268; 16 Cox 
C C 740; 6 Asp M C 467; 49 J P 646 
Mohammad Abul Husan Khan v. Prag, 38 Ind 
Cas 814; 15 A L J 113; 21 M L T 102; 20 O C 
8; 19 Bom L R 202; (1917) M W N 232 & 456. 

32 M L J 388; 31 C W N 582; 26 C L J 165- 5 
()LJ34(P.C.) 

Mohammad Amir v. Kedar Nath, 15 Ind Cas 
202;15 0C5S 

Mohammad Husain v. Syed Jahaii Be^am 2 0 

C 87 ” ’ 

Mohammud AmanulJa Khan v. Badan Sinch 17 
0 137; 23 P R 1890; 16 1 A ; 48; 6 Sar P C J 
412; 13 lud Jur 330 

Mohan Lalji r. Gordhan Lalji Maharaj. 19 Ind 
C»B 3H7; 35 A 283; 17 C W N 741; UAL J 
64S; 17 0 L J G12: 16 Bom L R 606; (1913) M 
‘ W N 636; H M L T 27; 40 I A 97 <P. C.) ... 17 


JVl— contd. 


Page. 


796 

667 


964 


336 

740 

791 


868 


750 

976 


735 


981 


• •• 


«•« 


Mohesb Cbunder y. Koylash Cbunder, 11 W'E 
443 . ‘ ... 

Mobima Cbunder Mozoomdar y, Mohesb C,nan< 
der Neogbi, 16 C 473; 16 I A 28; 6 Sar P 0 J 
321 

Mohini Mohan Banerji y. Emperor, 36 Ind Cas 
871; I P L J 660; 18 Cr L J 93; 3 P L W 64... 
Mohini Mohan Patra y. BarodaKantaSarkar, 12 
Ind Cas 780; 14 G L J 445 
Mohiuddin y. Sayidnddin, 20 0 810 
Mobomed Jan y. Ganga Bishnn Singh, 10 Ind 
Cas 272; 38 0 637; i3 C L J 626; 16 0 WN 
448; 8 A L J 480; 13 Bom L E 413; 21 M L J 
1148; 9 M L T 446; (1911^2 M WN 277; ^ I 
A80 1P, C) 

Mohori Bibee y. Dharmodas Gbose, 30 0 539; 7 
G W N441; 6 Bom LE42];30I A 114; 8 Sar 
P 0 J 374 (P. 0 ) 318, 

Mobsin All y. Masoom Ali, 11 Ind Oas 672; 34 A 
20; 8 A L J 1020 

Mobummnd fiuhadoor Khan y. Collector of 
Bareilly, 21 W R 318; 13 B L R 292 (P. C.); 1 

I A 167; 3 Sar P C J 363 

Mobunt Liikhan Narain Das y. Jainath Fanday, 

II 0 WN 626; 6 0 L J457; 84 0 516; 2 M L 
T219 

Moideen Kuppai y. Fonnuswamy Fillai, 26 Ind 
Gas 63; 1 L W 882; 16 M L J 430 
Moidin Kutti v. Kanhi Kutti, 26 M 721; 12 M L 
J411 

Moir y. Williams, ( 892) 1 Q B 264 at p 270; 06 
L T 216; 61 L J M C 33; 40 W R 69; 66 J P 
197 

Mooraree y. Mahomed Akmal, 22 W.R 161 
Morgan, In re, Owen y. Morgan, (1887) 3.5 Ob 
D 492; 68 L J Cb 603; 66 L T 603; 86 W E 
705 

Moss’s Trusts, In re, (1888) 37 Oh D 613; 67 L 
J Ch 423; 68 L T 46S; 88 W R 816 
Motari Seehayya y. Venkatadari Appa Row, 36 

Ind Cas 289; 31 M L J219; il916) 2 M W N. 
219 

Moti Chand y. Ikrara Ullah Khan, 39 Ind Cas 
454; 39 A 173; 16 A L J 160; 6 L W 888; 21 M 
L T 287; 32 M L J 383; 21 0 W N 61.6; J9 Bom 
L R4335 26C L J 24; (1917) M W N 463 ;' 44 
IA54(P.C.) 

Moti Lai y. Makund Singb, 19 A 477; AWN 

(1897) 117 

Moti Lai Ghose v. Secretary 'of State for India, 

9 C W N 406 at p 497; I 0 L J 365 
Moti Lai Saha y. Monmoban Gossami, 6 

CWN66 

Moulvi Mohammad Shamsool- Hooda y. Shewnk- 
ram, 2 I A 7; 14 B L R 226; 22 W E 409i 8 
Sar P <3 J 405; 3 Suth P 0 J 43 , . 

Mrs. Annie Besant v. Ad7O0ate>Genfira1 of the 
Government of Madras, 62 Ind Caa . 209;. 
(19’9>36 T L R600; 23 C W N 936: 87 ML 
r 139; 20 Cr L J 693; 17 A L J 926; 21 Bom L 
R 867; (1919) M W N 556; iOL W 451; <43 I 
A 176; 26 M L T 403; I U P L R (P. O.) 74) 
CP. 0.)_ : ... 

Mrs. Annie Bes%nt y. Goyernment of Madras^ 

37 Ind Cas 626; 39 M 1085; (19.6) 2 if W N 
386| 5 L W 1; 18 Or L J 167; 21 M L T 124 ... 


11 

96i 

079 

207 

11 






783 

877 

28 | 

706 

a 

90S 

468 

6Si 

348 

049 

i 

A 

^03 

• • 'a 

456 

* 

018 


• 44 • 


795 

840 

932 

*90 

i 

626 


680 

. J 

6S0 


Vol. Li^] 


TABLte 0& OltED. 


.s 


33 


M — oontH, 


Page. 


• • • 


■ • • 


MadduD Gopal Thakoor t. Bam Bukah Pandey. 

6 WE71 

Muhammad 7. Johaa Shan, 119 F B 18S3 
Muhammad Abdul Ghafur Khan 7 . Secretary 
of State for India, 23 Ind Gas 532; 36 A 
325;12ALJ451 

Muhammad Abdul Majid 7. Fatima Bibi, 12 
I A 169,- 8 A 39 (P, 0.)j 4 Sar P. C. J 
670 

Muhammad Faiyaz Ali Khan 7 . Behari, 46 lud 
Gas 329; 40 A 66 (P. BJj 16 A L J 873 
Muhammad Hayat Khan 7. Sandhi Khan, 65 
P R 1908; 105 P W R 1908 3b8 

Muhammad Husain 7 . Emperor, 18 Ind Gas 64': 

16 O 0 82 ; 14 Cr L J 81 
Muhammad Islam 7 . Hari Lai, 21 Ind Gas 944; 

7 P W R 1914; 16P L R 1914 
Muhammad Koolayappa Bowthan 7. Sheikh 

Abdul Khaddir Rowther, 25 Ind Gas 324; 27 
M L J 169; 16 Or L J672 
Muhammad Nabi Reza 7 . William Alfred 
Thomas, 21 Ind Gas 923 
Muhammad Sadik 7 . Muhammad Jan, 11 A 91; 
AWN (1838) 283 

Muhammad Sajjad AH Khan 7. Muhammad 
Ishaq Khan, 64 Ind Gas SOL 1 U P B (H. C.) 
163 

Muhammad Salaiman Khan 7. Muhammad Yar 
Khan, 11 A 267 (P. B.) 

Muhammad Umar Ali 7 . Amau Ali, 12 Ind Gas 
140; 261PL R 1911; 170 P W R 19M 
Mukhi Haji Rahmuttulla 7 . Oo7erji Bhuia. 23 0 
646 {P. B.) J J . ^ 

Mul Gbaud 7 . Emperor, 26 Ind Gas 663; 12 A L 

J 126»; 87 A 80; 16 Or L J 61 
Mulohand 7 . Madho Ram, 10 A 421: A W N 
(1838) 127 

MulhaUen 7. Marum, (1843) 3 Dr & War 3l7 ... 
Mulla 7. Jagannath, 6 Ind Gas 684; 7 A L J 
720;32A6S5 

Multaoohand Shi 7 ram 7 . Kharsedji Nasar 7 anji 
16 C 636 

Mungniram Marwari 7 . Gnrsahai Naud, 17 C 
347; 16 I A 196 (P. G.); 5 Sar P G J 462 .. 

Mungul Pershad Diohit 7 . Qrija Konb Lahiri. 8 
G 61 

Municipal Oounoil of Chidambaram 7. Venkata* 
uarayaua Pillai, 24 M 614 
Municipal Council, Nellore 7 . Rangayya, 19 M 

Mndaly v. Abbu Reddy, 27 Ind Caa 
328; 88 M 705; 27 M L J 740; (1916) M W N 

Munahi Morufnl Huq 7 . Surendra Nath Roy. 15 
Ind Gas 89?; 16 0 W N 1002 ^ 

Mun^r 7. Oox, (1886) 10 App Gas 680; 55 L J 

Q B 108; 68 L T 474; 34 W R 461 

Murad 7. Emperor, 2 P R 1903 Or 
Murlidhar 7. Pem Raj, 22 A 205; AWN (1900) 

32 Cas 34,9; 
20C W N 893: 14 
1 M W N 198i 19 M L T 

« I A ?04 (pfol/® « 0 621, 


» ■ » 


147 

962 


4C0 

S79 
423 
, 843 
485 
843 

474 

427 

736 

529 

323 

856 

803 

412 

963 

192 

370 

222 

368 

935 

455 

455 

333 

627 

611 

408 

796 


JVf~K>onold. 

Mubhia Chelty 7. Arunachallam Ohetty, 23 lud 
Gas 345; 7 Bar L T I; 7 L B R 129 

Muthiah Clhetti 7. Periannan Chetii, 34 Ind Gas 
651;4LW228 

Muthu Sastrial 7. Vi87anadha Pandara Sanna* 
dhi, 21 Ind Gas 864; 26 M L J 19; 38 M 
660; 14 M L T620; (1914) M W N65 

Muthukkrishniengar 7. Sankara Na r ay a n a 
Aiyar, 25 Ind Gas 573; 27 M L J 600: 16 
M L T 196; I L W 699; (1914) M W N 
■ 708 

Muthuraku. Theran 7. Orr, 10 Ind Gas 575; 
35 M 618 at p 622; 21 M L J 615; 10 
M LT 12 

Mnttu.Hami 7. Ramakrishna, 12 M 292 

Muthusami Madaliar 7. Masilamani, 5 Ind Gas 
42; 33 M 342? 20 M L J 49: 7 M L T 17 

Mnthnsami Mudaly 7. Ayyalu Bathadn, 13 M L 
J367 

Muthuswami Mndali 7. Veeni Ohetti, 30 M 382; 
2 M L T 239; 17 M L J 266 vP. B.); 6 Or L J 
102 

Muthu7enkatanarayanan ChebU 7. Athipandu* 
renga Naidu, 51 Ind Gas 217; (1919) M W N 


Page, 


036 

192 

88 


« tl 




103 


• *4 


385 

386 
386 

299 

530 

674 

625 


N 


901 


904 


366 


147 


Nabakumari Ucbi 7 . Behari Lai Sen, 4 A L J 
670; 6 C L J 122 (P. C.)| 11 C W N 865; 9 
Bom L R 846; 17 M L J 397; 34 C 902; 2 M L 
T 433; 34 1 A 160 

Nabi Bakhah 7. Queen-Empress, 23 C 416; 2 C 
WN347 

Nachiyappa Gbetty 7 . Bamaaami Gnetty, 26 
Ind Gas 383 

Nadamnni Narayana Iyengar 7 . Veerabhadra 
Pillai, 8 Ind Gas 429; 34 M 417; (1910) M W 
N 662; 9 M L T 152; 21 M L J 928 211, 637 

Nagalingam Pillai 7 . Bamaohandra Te7ar, 24 
M 429; il M L J 2!0 

Nagendra Bala Dassi 7 . Debendra Nath, 44 Ind 
Gas 13; 22 C W N 491; 27 C ii J 388 

Nagendra Lai Chowdbury 7 . Fan! Bhusan Das, 

44 Ind Gas 265: 45 C 785; 23 0 W N 875 ... 

Nagendra Lai Chowdbury 7 . Nazir Ali, 10 C W 
N 603 

Nagendro Nath Mullick 7 . Mathura Mohan Pari 
18 C 368 (P. B.) 229, 706 

Nalan Padmanabhan 7 . Badri Nath, 10 Ind Gas 
126; 35 M 582; 21 M L J 425; 9 M L T 459; 

(1911) 1 M W N371 

Nam Narain Singh 7 . Lala Raghunath Sahui, 22 

C 467 

Nanabhai Ganpatrao Dhairyavan 7 . Aohratbai, 

12 B 122 

Nanak Ghand 7 . Jiwan Mai, 25 Ind Gas 435; 35 
P a 1914; 237 P L R 1914 

Nand Lai 7 . Bam Ratan, 2 N L R 137 

Nanda Kumar 7. Ramjiban, 23 Ind Gas 337; 18 
C W N 681; 41 C 990; 19 C L J 457 

Nandlal 7 . Bank of Bombay, 6 Ind Gas 457; 12 
Bom L R 316 

Nanjappa Ghetbiar 7. Gaupatbi Goundaii, 12 
Ind Gas 607; 35 M 598; 10 M L T 365; (1911) 

2 M W K 414; 21 M L J 1052 


147 


945 


531 

658 


» • * 


* • » 


46 

660 

147 

834 

861 

627 

718 


• • • 


827 





34 


Ii?I>IAN OASES. 


[1920 


^ — contd. 


Page. 


Narain v. Behari, 31 Ind Cas 307; 11 N L R 
126 

Karain Dhara v. Bakhal Gain, 1C 1; 23 W R 
334 

Narayana v. Narayana, 13 M 437 
Narayana Asari y. Kandasami Asari, 29 lud 
Cas 641; 3 L W 164; 16 Cr. L J 525 
Narayana Ayyar y. Venkataramana Ayyar, 25 
M 220 at 134 

Narayana Singh y. Aiyasami Beddi, 31 Ind Cas 
U8; 39 M 602; 19 M L J 728 
Narayanasawmi Naik y. Seshappaiyer, 17 M L J 
321 

Narayanaswami y. Venkayya, 6 Ind Cas 265; 

(1910) M W N i82 and 116; 7 M L T 366 ... 
Narbadashankar Mugatram Vyas y. Reyaldas 
BaghunathdaS) 29 Ind Cas 504; 17 Bom L R 
510 

Narbadeswar t. Nirmal Kumar, M J C No 128 
of 1918 

Narendra Nath Barari y. Abhoy Charan Ghat, 
topadhya, 3t C 61; 4 C L J 437; 11 C W N 
20; 1 M L T ?64 

Narsinghbhat v. Bandu Kiishna, 46 lud Cas 
113: 42 B. 411; 20 Bom L R 495 
Nasir Mea y. Arman Ali&Iea, 18 lud Cas 745; 17 
CLJ118 

Nasiruddin Midda y. Sidhoo Mia, 41 lud Cas 
361; 27 C L J 538 
Natesa y. Ganapati, 14 M 103 
Natesa Aiyar y. Appavu Padayacbi, 19 Ind Cas 
462; 38 M 178; 21 M L J 488; 13 M L T 891; 
(1913) M W N 341 

Nateean Chetty y. Vengu Nachiar, 3 Ind Cas 
701; 33 M 102; 20 M L J 20; 6 M L T 313 .. 

Nath Prasad y. Baij Nath, 3 A 66 
NatbabbaiTricamlal y.Ranchodlal Ramji, 27 Ind 
Cas 165; 39 B 52; 16 Bom L R 606 
Natla Bapiraja v. Puran Achutha Rajajee, 5 
Ind Cas 456; (1910) M W N 549; 20 M L 
J 337;7MLT176 

Nattu Achalai Ayyangar y. Parthasaradi Filial, 
3 M 114 

4 9 I 

Kaubat Singh y. Indar Singh, 13 A 200; AWN 
(1891) 5 

Navroji 7. Kharsedji, 28 B 20; 5 Bom L R 745... 
Nttwab Bahadur of Mnrshidabad y. Ahmad 
llusaain, 35 Ind Cas 695; 21 C W N ICOl; 25 
C L J 156; 44 C 7^3 

Nepal Kai v. Debi Prasad, 27 A447; 2 A L J 105; 
AWN(1905) 40 

Netietom Perengaryprom y. Tayanbarry Para- 
me«hvaren Nambudry, 4 M H C ll 472 
Nga Tin v. Nga Saw, 29 Ind Cas 610; 2 U B R 
(1915) 58 

Nga Waik v. Nga Chet; U B R (1907-1909), 
Evidence, 5 

Nidhu V. Ram Singh, 1 Ind Cas 457; 2 P E 
1909; 25 P W R 1909 

Nihal Kaur y. Hari Singh, 32 P L R 1903 
Nihal Singh y. Collector of Bulandshahr, 33 
Ind Cas 165; 14 A L J 276; 38 A 237 
Nihal Singh v. Rajon, 11 V R 1885 
Nijabutoolla v. Wazir Ali, 8 C 910; 10 C L R 
333 


N" — OODCld, 


Page, 


306 

695 

77 

476 

319 

544 

215 

26 

520 

631 


703 


213 

307 

671 
178 

T59 

539 

433 

760 

46 

610 

314 

743 

953 

734 

522 

973 

85 

424 

38 

370 

924 

706 


• • • 




916 

664 

763 


813 

728 

660 


766 

474 


Kiliuadbab Mahapatra y. Kesbab Lai, 40 Ind 
Cas 819; 26 C L J 94; 47 C 189 note 
Nilmoni Chnckerbutti y. Bykant Nath Bera, 17 
C 469 at p 468 ... 

Nirmul Chandra Mookerjee y. Doyal Nath 
Bhuttacharjee, 2 0 130 

Nishikant Chatterjeey. Ashutosh Mukherjee, 23 
Ind Cas 296; 17 0 W N 613 
Noni Gopal Bosu y. Sures Obunder Ghosh, 80 
Ind Caa 212; 18 0 W N cxxyiii (128) 

Noor Ali Cbowdhuri y Koni Meah, 13 0 13 
Norayan Furshottam y. Lazmibai Datto Shag- 
wan, 23 Ind Cas 513; 38 B 416; 16 Bom L R 
189 

Nritta Gopal Singh y. Chandi Charan Singh, 

IOC WN 108S;4CrL J 215 
Nrityamoni Dassi y. Lakhan Chunder Sen, 33 
Ind Cas 452; 20 0 W N 622 at p 534; 30 M 
L J 529; (1916) 1 M W N 332; 3 L W 471; 18 
Bom L R 418; 24 C L J 1; 20 M L T 10; 43 C 
660 (P. C.) 70, 705 

Nugent y. Nugent, (1908) 1 Oh 546 at p 647; 77 L 
J Ch 271; 98 L T 351; 24 T L R 296 
Nugent y. Nugent, (I9b7) 2 Ch 29?; 76 L J Ch 
614; 97 L T 279; 23 T L R 660 
Nunna Brahmayya V. Chidaraboyina, 26 M2l4 
Nur Muhammad y, Tiloka Mai, 14 P R 1905; 

130 P L R 1914 88, 262 

Nurai Bibi y. Ghulam Hassan Shah, 20 F L R 
1901 

Nuri Mian y. Ganges Sugar Works Limited 
Cawnpore, 32 Ind Cas 360; 38 A 160; 14 A L J 

eo 

Nurdingh Chunder Bysaok, In the goods off 
3 0 W N 635 

N ur-ul-nissa y. Gauhar-ul-nisea, 61 P R 1906; 

110 P W R 1906 

Nusserwanji Pestonji Wadia y. Eleonora Wadia, 

20 Ind Cas 492; 38 B 126; 16 Bom L R 693 
Nutley and Finn, In /c, (1894) W N 64 


16 

16 

933 


• • • 


• • • 


866 


605 

198 

009 

« 

66 

362 


o 

* 

O’Brien, Ex pavt^f (1883) 15 Cox C 0 180; 12 Ir 
LR29 

Ochayaram Nanabhai Haridas y. Dolatram 
Jamietram Nanabhai, 28 B 644; 6 Bom L R 
966 

Odhaya Pershad y. Mahadeo Datt, 17 W R 416 

Official Assignee of Madras y, Rama Chandra 
Iyer, 5 Ind Cas 974; 36 M 1 34; 7 M L T 214; 
(1910) M WN 147 

Onkar Singh y. Bhagwan Dat Singh, 26 Ind 
Cas 694; 17 O 0 242 

Oswald y. Legb, (1796) 99 E R lC89j 1 T R 
270 


fl I • 


606 


811 

n 


741 

377 

06 


Paddam y. Dhuuput Singh Bahadur, 1 0 W N 
429 ... 

Pal Singh y. Ganda Singh, 22 Ind Cas 319; 37 P 
R 1914; 40 P L R 1914; 29 P W R 1914 
Palamalai Mudaliyar y. South Indian Export 
Co. Ltd., 6 Ind Cas 33: 83 M 834; 20 M L J 
211; 7 M L T 167; (1910) M W N 239 


sil 


86d 

062 

s’ 

161 



Vol. LIV] 


TABLK OP OASES CITED. 


35 


£> — contd. 


Pag®. 


Palaui Chetby y, Rathina Ghetty, 24 lod Gas 
697; 26 tf L J 208; (1914) M W N 852; 15 Gr 
LJ 609 

Palaniandi Ghetfci y, Apparu Ghettiar, 34 Ind 
Gas 778} 80 M L J 665; )9 M L T 390 
Falaniappa Ghetty v. Palaniappa Ghetty, 40 
Ind Gaa 186; 40 M 18; 32 M L J 804; (1917) 
M W N 393; 6 L W 776 

Pananganti Parthaaarathy y. Venkatasawmi 
Reddi, 6 Ind Gas 398; 34 M 1188; 8 M L T 104 
(1910) M W N 400; 11 Gr L J 353 
Paoohanada Yelan v, Vaithinatha Sastrial, £9 M 
833; 16 M L J 63 

Panchanan 7. NrisinghaProsad Roy, 6 Ind Gas 
264; 11 G L J 366 

Panohanan Basa 7. Ghandi Gharan Miara, 6 Ind 
Gaa 443; 37 G 808; 14 G W N 874 
Panohn Ghosh 7 . Khosdel Sarkar, 1 2 C W N 68; 
6 Or LJ 867 

Pandit Harihar Persad Bajpai 7 . Ajub Miair, 28 
Jnd Gas 604; 45 0 930 

Pandarang Laxman Uphade 7 . Gopinda Dada 

TJphade, 37 Ind Gas 211; 40 B 657; 18 Bom L 

E671 

Panniohand 7 . Nanoo Banker Tawker, 18 M L 
J 456; 4 M L T 107 

Papala Narayanaaami Naidu 7 . Penaaloni Kan- 
niappa Naidu, 14 Ind Gas 261; 24 U L J 36 
at p 89; (1912) M N 496 
Paramanda Das 7 . Mahabeer Dossji, 20 M 378* 37 
M L J 89 ’ 

T- Yadoji, 46 Ind Gas 743; 15 N L R 
Farbati Knar 7 . Rani Ohaudrapal Kuar, 8 0 0 

Kapri , 20 Ind Gas I;18olv 
N 601; 18 0 L J 128 

Parmeswar Singh 7 . Kailaspati, 35 Ind Gas 851 i 

09171 Faff* ^ 

Parsi Hajra 7. Bandi Dhanuk, 28 O 261 

“27a Bakhah Singh, 

2i A 621 (P. 0.): 29 I A I48j 7 C W N 97- 4 

Bomm 845j8SarPO J310 " 4 

Partab S.ngh V. Balwant Singh, 48 Ind Caa SSoi 
P<^tab 8i“gl| Jaawanfc Singh, 52 Ind Caa edij 

^“e 1916 ^’ 31 Ind Caa 794j 33 P 

^'‘&“dn V. Par^ataneni 

"s'i*-" Ji- ..i 

10 W n“94 C 239, 

Patch 7. Waid, (1867) 

134; 16 W R 441 ' 


3 Ch App 203; 18 L T 


• ( ( 


265 

799 

620 

256 

649 

839 

186 

890 

672 

768 

47 

28 

212 

666 

859 

953 

984 

250 

87 

147 

328 

615 
316 
766 
909 

27 

616 
307 
628 


— oomtd* 


Pag®. 


• • 


• • • 


179 

430 


216 


9 


8 


9 


696 


178 

725 


302 


552 


Pattanur Yalangeri 7 . Narayanan Nambiar, 10 
Ind Gas 898> 21 M L J 585; 10 M L T 64; 
(1911) 2 M W N378 

Peary Lai Singh 7 . Radha Nath Singh, 11 0 W 
N 861 

Peary Mohan Ghowdhry 7 . Rameah Ghander 
Nundy, 16 0 371 

Peary Mohan Mnkerjee 7 . Narendra Nath Maker 
jee, 32 G 582; 9 G W N 421 
Peary Mohan Mukherjee 7 . Narendra Krishna, 

6 0 W N 273 

Peary Mohnn Aioh 7 . Anunda Gharan Biswas, 18 
G 631 280,714 

Peary Mohun Mukerjee 7 . Narendra Nath 
Mukerjee, 6 Ind Gas 404; 37 G 229; 11 C L J 
220; 37 I A 27; 7 A L J 126; 7 M L T 63; 14 C 
W N 26J; 12 Bom L E 267; 20 M L J 171 
(P. 0.) 

Pedda Amani 7 . Zemindar of Marungapuri, 1 I 
A 2K2 at p 293; 14 B L B 116; 21 W R 358; 3 
Sar P 0 J 318 

Peesapati Sitarmanujaohari 7 . Eanduri Yel- 
lama, 30 led Gas 822; 2 L W 868; 18 M L T 
643; (1915) M W N 842 

Penn 7 . Spiers & Pond, (1908) 1 KB 766; 77 L 
J K B 642; 9S L T 641; 24 T L R 354 
Peria Aiya Ambalam 7. Shunmugasundaran, 22 
Ind Gas 615; 38 M 903; 26 M L J 140; 15 M 
L T 112} (1914) M W N 417; I L W 119 
(P. B). 

Perry 7 > Suffields, (1916) 2 Oh 187; 85 L J Gh 
460; 116 L T 4; 60 8 J 494 
Pestonji Jivanji 7 . Shapurji Edulji Ohinoy,35 0 
478* 12 0 W N 465; 35 I A 79; 7 0 L J 401; 10 
Bom L R 287; 18 M L J 199; 14 Bur L 3 102; 

4 N L R 65; 3 M L T 399 (P. G.) 
h Phillips 7. Bury, (1788) 2 T R 346 at p 363; 

100 ER 186 

Phillips 7 . Phillips, (1878) 4 Q B D 127; 48 L J 
Q B 136; 39 L T 556 

Phul Kumari 7 . Ghanshyam Misra, 36 G 202 
(P. C.); 7 G L J 36; 12 0 W N 169; 10 Bom L 
R 1; 6 A L J 10; 17 M LJ 618;2 M L T 506; 

14 Bur L R 41; 35 I A 22 584,538,544 

Pinero 7. Judson, (1829) 6 Bing 206 at p 210; 

3 M & P. 497; 8 L (o. s.) 0 P 19; 31 R R 388; 

130 E R 1269 

Piran Bibi 7 Jitendra Mohan, 40 Ind Gas 845; 

26 0 L J 653; 21 0 V7 N 920 
Piran Ditta v. Mangal Singh, 108 P R 1908; 207 
r W R 1908 

Pirbhu Narain Singh 7 . Sita Ram, 13 A 94; A 
WN (1890) 231 

Pirthi Ghand Lai Ghoudhry 7 . Baearat AH, 3 
Ind Gas 449; 37 G 30; 13 C W N 1149 (F. B.); 

10 0 L J 343 • 

Pirthi Ghand Lai Ghoudhry 7 . Sheikh Mohamed 
Tahir, 36 Ind Gas 427; 1 P L J 67; 3 P L 
427 

Piruvenkataohariar 7. Yenkataohariar, 28 Ind 
Gas 621; 26 M L J 218 
Pitam Singh v. Ujagar Singh, 1 A 651 
Ponnammal 7 . Ramamirda, 27 Ind Gas 679; 38 
M 829; 7 M L T 125; 28 M L J 127; (1915) M 
W N 130 


191 


11 


703 


136 


188 


970 


734 


672 


672 

497 

330 


• 1 • 


605 



36 


INDIAN CASES. 


tl920 


F— oontd. 

Ponnusawmi Tevar v. OoUeotor of Madura, 6 M 
H 0 It 6 ••• 

Ponnnswami Nadar v. Letohmanan GheUiar, 12 
Ind Gas 657; 35 M 659 afc p 669; 10 M L T 
442; (19U) 2 M W N 568; 22 M L J i70 ... 

Poole V. Bentley, (1810) 12 East 168 at p l70j 
2 Camp 286; 104 R 66 

Poonamohand v. Nandlal, 48 Ind Gas 72 ... 

Poresh Nath Sircar v. Emperor, 33 C 295; 2 C L 
J 516; 3 GrL J 153 

Pothi Beddi v. Velayudasivao, 10 M 94 
Poulaon V. Modhoosoodun Paul Chowdhry, B L 
R Sup Vol 101; 2 W R Act X Rul 21 
Powell V. Apollo Candle Co., 0885) 10 App Gas 
282; 54L J P C 7; 53 L T 638 
Pramatha Nath Sandal v. Dwarka Nath Dey, 
23 0 851 

Pran Krishna v. Juramoni, 1 lad Gas 430; 13 G 
W N 694 

Pran Krishna Das v. Protap Chandra Dalai, 

38 Ind Gas 536; 21 C W N 423 

Pranal Anni v. Lakshmi Anni, 22 M 508 (P. C.'; 
1 Bom L R 394; 26 I A 10*; 3 C W N 485; 9 M 
L J 147; 7 Sar P C J 516 
Prannath Roy Chowdry v. Bookea Begum, 7 
MIA 32H; 4 W R 37 (P. 0.1; 19 E R 
331; 1 Suth P C J 367; 1 Sar P, C J 
692 

Pratap Chandra Shaba v. Kali Bhanjan Shaha, 
4 C W N 600 

Fremi v. Khueal Singh, 1 Ind Gas 608; 30 P R 
1909; 28 P W R 1909; 42 P L R 1909 
President and Governors of Magdalen Hospital 
V. Alfred Knotts, (1S79) 4 App Cas 324; 48 L 
J Ch 579; 40 L T 466; 27 W R 602 
Piiestman v. Thomas, (18841 9 P D 210; 53 L 
J P 109; 61 L T 843; 32 W R 842 
Priya Sakhi Debt v. Bireshwar Samanta, 37 
Ind Cas 277; 21 C W N 177; 44 C 425; 27 C L 
J 212 

Probbabati Dati v. Taibatunneasa, 20 Ind Gas 
€64; 17 C W N 1088; 19 C L J 62 
Proceedings 12th November 1871 , 7 M H C R 

39 

Proceedings 22nd October 1868, 4 M H C R 16 
Produce Brocker’s Co. v. Olympia Oil and Cake 
Co , (1916) 1 A C 314; 85 L J K B 160; U4 L 
T 94; 21 Com Cas 320; 60 S I 74; 32 TL R 

ns 

Prosunno Cooniar Paul v. Koylash Chnnder Paul, 
8 W R 328 

Prosaiiuo Kumar Sanval v. Kali Das Sanyal, 19 
C 683; 19 I A 16G (P. C.); 6 Sar P C 
J 209 

Prosunno Moyee Dossee v. Koonjo Beharee, 
I18G4)\VH157 

Protap Cliunder Mukerji v. Empress, 11 C L U 
25 at p 29 

Provabati Debi v. Rameawar Mandal, 6 Ind Cos 
248 

Pulihvan Singh v. Maharaja Mohessur Buksh 
Singh, 12 IJ L R 391 at p 365 (P. C.); IS W R 
182; 2 Suth P C J 660; 3 Sar PC J 163 
PuHn Behary Das v. Emperor; 16 Ind Cas 
257; i6 C L J 617; 16 C W N U05; 13 Cr 
LJOO& 


Page. 


^conoid. 


Fftge, 


938 


923 

136 

636 

774 

88 

229 

782 


889 


329 


293 

909 


004 


627 


8C6 

649 

618 

618 


069 

135 


P82 


588 


Pulteney v. Warren, (1801) 6 Ves 73 at p 
93; 31 E R 944; 6 R R 226 It 

Fonchanun Bundopadhya v, Babia Bibi, 17 0 
711 (P. B.) ... 688 

Puran Dai 7. Jai Narain, 4 A 482; AWN (1882) 

116 ... 068 

Purmananddas Jiwandas 7. Dharsey Yirji, 10 
B 101 ... 3 36 

Puma Chunder Pal, In the matter oft 27 C 1023; 

4 C W N 3f9 ... P82 

Purusottam Narayan Nande 7. Chief Secretary 
to Government of Bihar and Orissa, 49 Ind . 

Cas 69?; 4 P L J 174; (1919> Pat 66; 20 Or L 
J 177 (P. B.) ... 688 

Putiram Ruidas v. Mahomed Kasem, 3 C W N 
33 ... 1006 

Q. 

Qamar-nd-din Ahmad v. Jawahir Lai, 27 A 834; 

82 I A 102; 1 C L J 381; 16 M L J 268; 9 C 
W N 601; 2 A L J 397; 7 Bom L B 433; 8 Sar 
PCJ810(P. C.) ... 427 

Qasim AH Khan v. Bhagwanta Muar, 42 Ind 
Gaa 888: 40 A 12; 15 A L J 801 ... 280 

Queen v. Ahmad Ally, 11 W R Gr 26 ... 62 

Queen-Empress v. Aga Ne U, S J 202 ... . 81 

- 7. Amba Prasad, 20 A 56 at p 

6P; AWN (1898) ... 689 

“ - — 7. Bal Qangadar Tilak, 22 B 


112 


Weir 376 


4‘6 


Weir 738 


289 

750 


213 


23 . 


(1896) 191 


361 

745 

Weir 637 


C.) ... 427 

i 7. Bhagwanta Muar, 42 Ind 
12;15ALJ 801 ... 280 

id Ally, 11 WR Or 26 ... 62 

7. AgaNeU, S J 202 ... . 81 

7. Amba Prasad, 20 A 66 at p 
S98) ... 689 

7. Bal Qangadar Tilak, 22 B 

... 682 

7. Bharmappa, 12 M 128; 2 

... 480 

7. Bibbnti Bhusan Bit, 17 0 

... 168 

7. Bissessur Sahu, 17 0 562 ... 487 
7. Coramer Sahib, 12 M 163; 2 

... 460 

7. Dada Ana, 16 B 462 ... 171 

7. Karigowda, 19 6 51 ••• 168 

7. Moss, 16 A 88; A W N (1891) 

891 

7. O’Brien, 19 A 111; AWN 

... 678 

7. Baraohandra, 22 B 152 ... 603 

7. Bangi, 10 M 2(6; 2 Weir 

4£0 

7. Barn Nair, 19 M 482; 2 Weir 

... 480 

7 . Rayapadayaobi, 19 M 240; 1 

... 622 

7. Subbarayar, 19 M 3; 2 Weir 

... 996 


7. Dada Ana, 16 B 462 ... 

7. Karigowda, 19 6 51 
7. Moss, 16 A 88; A W N (1891) 

7. O’Brien, 19 A 111; AWN 

• •• 

7. Baraohandra, 22 B 152 
7. Bangi, 10 M 2(6; 2 Weir 

7. Barn Nair, 19 M 482; 2 Weir 

• ■ • 

7. Rayapadayaobi, 19 M 240; 1 

• • • 

7. Subbarayar, 19 M 3; 2 Weir 


584 


513 


953 


Quinn v. Leathern, (1901) A C 495 at p 606; 

70 L J P 0 76; 86 L T 289; 60 W B 139; 65 
J P 208} 17 T L R 749 670, 948 

Qutub Husain y. Abdul Hasan, 4 A 184; A W 
N (1881) 141 ... 433 


IS I 


Vol. LIV] 


TABLE OP CASES CITED. 




R 


Page. 


• • • 


• • • 


• • • 


Badha Mai t. Imam Bakhsh, 60 P W B 
1908 

Hadha Praaad MolUok v. Baneo Mani Dassee, 
86 0 896; 12 0 W N 729 (P. C.\ 86 I A 118; 
4 U L T 28; 18 M L J 287; 5 A L J 460; 10 
Bom L B 604; 8 C L J 48 ... 

Badha Kaman Ghose y. Baliram, 82 C 249; 8 0 
W N 886; 1 Or L J 847 

Badbakant Sbaha y. Abbojoburn Mitter, 8 C 
721; 1) 0 LB 310 

Badharoadhub Holdar y. Monobur Mukerjee, 16 G 
766 

Baghu Natb Misser y. Pate Boer, 6 C W N 346 
Baghabar Bai y. Jaij Bai, 14 Ind Gas 244; 34 A 
429; 9 A L J 634 

Bagbanatb Singh y. Aobatanand, 43 Ind Gas 
874; 3 PL W 283 

Bagbnnatba Gbariar y. Sadagopa Ghariar, 12 
Ind Gas 368; (1911) 2 M W N 227; 10 U L T 
800; 21 M L J 983; 86 M 348 
Babim Bakbsb y. Bahim Bakhah, lOP B 1901 
Bey; 44 P L B 1901 
Babiman y. Bala, 8 P B 1892 
Bahiman y. Blabi Baksh, 28 G 70 
Bains y. Buxton, (1880) 14 Gh D 637; 49 L 
J Gh 478; 43 L T 88; 28 W B 954 
Baj Gbnnder Gbowdhury y^ Shaikh Baabeer 
Mahomed, 24 W B 476 

Baj Krishna Dey y. Bipin Bebari Dey, 18 Ind 
Gaa 961; 40 G 261; 17 0 L J 189 
Baj Kumar Boy y. AHmaddi, 16 Ind Gas 911; 
17 0WN627 

Baja Dei y. Umed Siugb, 13 Ind Gaa 63;^; 34 A 
207;9ALJ)68 

Baja Bar Narain Singh y. Ghaudhrain fibngwant 
Kuar, 13 A 300; 18 1 A 55; 6 Sar P G J 14 
(P.G) 

Baja of Palghat v. Baman Unni, 42 Ind Gas 22; 
41 M 4; 33 M L J 26; 6 L W 195; (19i7> U W 
N 662 

Baja of Pitbapuram y. Jonnalagadda Venkata* 
aubba Bow, 31 Ind Gaa 93; (1915) M W N 813; 
18MLT348 

Baja PraraadaNatb Boy y. Baja Hamsni Kanta 
Boy, 12 0 W N 249; 10 Bom L B 66; 35 C 32'j 
36 I A 73; 7 0 L J 139; 18 M L J 43; 3 M L T 
161 (P.G.) 

Baja Thakur Barmha y. Jibnn Bam Marwai-i, 21 
Ind Gas 936; 41 0 690} 190 L J 161: 18C WN 
81; (1914) M W N 118; 16 M L T 187; 16 Bom 
L R 166; 12 A L J 166; 41 I A 39; 26 M L J 
89 (P.G.) 

Bajagopalan y. Kasivaai Somaaundaram Tham* 
biram, 30 M 316; 17 M L J 149 
Bajab Nilmoney Singh Deo Bahadoor y. Sharoda 
Perahad Mookerjee, 18 W R 4^4 
Bajani Benode Obakrayarti v. All India Bank- 
ing and Insurance Co., 22 Ind Caa 192; 41 G 
805; 17 0 W N 1207; 16 Or L J 48 
Bajendra Lai Goawami t. Hiia Lai Bag, 13 C W 
N 19 (XIX) notes 

Bajkriato Uoitro v. Koylaah Chunder Bbutta 
obarjee, 8 0 24 

Bajnarain v. Anant Lai, 19 0 703 
Bajya y» Balkriahna Qangadhar, 29 B 4!6! 7 
Bom L B 489 


• • • 


289 


626 

474 

87 

213 

8!0 

314 

725 

458 

970 

423 

963 

386 

658 

n 

764 

368 

670 

500 

649 


663 


616 

71 

619 

679 

768 

46 

739 


R“Oontd. 


Page. 




« « • 


26 


Bakbal Nikari y. Queen-Empress, 2 0 W N 
81 

Bam Adhiny. Hannman, 9 0 0 163 
Bam Chandra Haidar y. Emperor, 36 0 674; 8 
0 L J68; aCr L J 128 

Bam Churn Tewary y. Protsp Chandra Dutt Jha, 
2 G L J 448 at p 450 

Bam Dayal y. A judhya Prasad, 28 A 328; AWN 
(19:6) 40; 3 AL J 81 

Ram Dayal Giri y. Midnapur Zamindary Co., 7 
Ind Caa 786; 16 0 WN 263 
Bam Gopal Jhunjhunwala y. Jhobar Mall 
Khemka, 16 Ind Caa 547; 39 C 473 
Bam Karan y. Madbukar Prasad, 29 Ind Gas 
469;13ALJ623 

Bam Kbelawan Pande y. Asgar AH, 86 Ind Gas 
681 

Bam Kinkar Biswas y. Akhil Chandra Ghau- 
dhnri, 36 C 519; 2 M L T 137; 6 C L J 24?; 11 
0 W N 350 (P. B.) 

Bam Narain y. Mohauian, 26 A 82 (F. 6.>; A W 
N (190^) 199 

Bam Narain Ram y. Pati Bam Tewari, 34 Ind 
Gas 105; 1 P L J 90; 2 P L W 4U 
Bam Narain Singh y. Bamoon Paurey, 23 W R 
76 

Ram Nirunjun Singh y. Prayag Singb, 8 C 138; 
10 0LR66 

Ram Phal y. Deputy Commissioner, Bahraich, 

2 Ind Gas 600; 12 O C 130 
Ram Prosad Malla y. Haghbar Malla, 4 Ind 
Gas 6; 37 0 13; 13 0 W N 103 10 Or L J 

464 

Bam Ranjan Roy v. Emperor, 27 Ind Gas 564; 
420 4i2 at p 428; 19 C W N 28; 16; Cr L J 

m 

Ram Saran Garain y Tek Chand Garan, 28 C 
194 

Ram Sarup y. Jasoda Kunwar, 13 Ind Gas 138; 
34 A 169; 9 A L J 72 

Ram Sarup Sahu v. Karam Ullah Khan, 25 Ind 
Gas 40'<; 36 A 464; 12 A L J 692 
Bam Sebuky. Monmohini Oossee, 2 I A 71; 23 
W R 113: 14 B L R 394; 3 Sar P C J 432; 3 
Suth P C J 72 

Ram Singh y. Girraj Singh, 26 Ind Gas 731; 
37 A 41; 12 A L J 1252 

Bam Siogh y. Mathura, 14 Ind Gas 699; 34 A 
364;9 A L J 308; 13 Cr L J 217 
Bama y. Subha, 12 M 98 

Rama Kurup v. Sridevi, 16 M 290; 2 M L J 17 ^ 
Ramachandra Rao v. Ramachandra Kao, 52 Ind 
Gas 94; 42 M 293; 36 M L J 306 
Ramanadhan Cbottiar v, Annamalai Chotty, 29 
Ind Gas 132 

Raraananda v. Raikishori, 22 C 317 
Raraanathan Chetbi v. Murugappa Chetti, 29 M 
283 at p 288; 10 C W N 825; 33 I A 139; 1 M 
L T 327: 3 A L J 707; 4 C L J 189; 16 M L J 
265; 8 Bom L R 498 ( P. C.) 

Ramanathan Chettiar v. Svvaininatha Ai>ar, 
14 Ind Caa 520; 2 1 M LJ 278; 12 M L T 
165 

Ramanathan Chetty v. ArunachaUm Chetty, 22 
Ind Caa 99; 33 M 766; 26 M L J 275; (1914) 
M W N 46; 15 M L T J51; 1 L W 22 


263 

735 

412 

179 

947 

863 

436 

400 

068 

684 

963 

275 

12 

529 

735 

675 

247 

695 

87 

97 

7c9 

383 

250 

331 

689 

525 

535 

097 




203 


282 


929 


.38 


INDIAN OASES. 


£1^0 


K,— «ontd. 

fiamanathau Ohettj t. Mumgappa OHeitr, 27 
M 192 

« « « 

Eamaswami Ayyar v, Vythinatha Ayyar, 26 M 
760;13MLJ448 

RamaBwami Kone v. Sandara Kone, 31 M 28; 17 
M L J495i 3 M L T 26 

Bamaya Naika, In the matter of. 26 M 419« 1 
Weir 136 (F.B,) 

Rambilas, In re, 26 Ind Gas 136; 38 M 639; 16 
fil L T 605; (1914) M W N 894; 29 M L J 
175; 15 Or L J 688 

Ramchandra y. Rafcho, 2 Ind Cas 240* 9 Or L J 
661;5NLR69 

Rameaaur Mookerjee v. Ishaa Chunder Mookeri 
jee, 10Wa467 

Raraeawar Mandal v. Provabati Debi, 26 Ind Caa 

84; 20 C L J 23; 19 C W N 313 
Rameawar Singh v. Jaideb Jha, 6 Ind Caa 387i 

12 C L J 691 

Ram ji v. Koman Das, 27 Ind Caa 646; 1 3 A L J 
79 

Ramji v. Rangayya, 1 M H C B 168 

Raraji Lai v, Tej Ram, 73 P R 1895 

(F- B.) 

Ramkawal Singh ▼. Ram Kiahore Daa, 22 0 606 
Ramlal Chandra Rarmokar v, Gobinda Kar- 
niokar, 4 C W N 304 

Bamnath Tolapattro y. Durga Sundari Debi *4 
C 660 ’ 

Ramperahad Tewarry y. Sheooharn Doas, 10 M 
I A 490 at p 607; 2 Sar P 0 J 177; 19 E R 
1058 

Ramaona v. Nabakumar Sinha, 10 Ind Cas 90* 

13 C L J 404; 16C W N 805 

Ramu Aiyar y. Pallaniappa Chetty, 8 Ind Cas 
117; 35 M 35; (I9i0) M W N 689; 8 M L T 
381; 21 M L J 756 

Randall v. Errington, (1805) 10 Ves 423- fi R R 
18; 32 ER 909 ’ _ 

Ranee Chand Kour y. Partab Singh, 16 C 98* 15 
I A 166; 5 Sar P C J 243; 177 P R 1888 ’ 

Ranee Surno Moyee y. Shooshee Mokhee Bur, 

raonia, 12 M I A 244; 2 B L R (P. 0.) 10- 11 

W R , P. C.) 5; 2 Sar P C J 424; 2 Suth p’ C J 
173; 20 E R 331 (P. C.) _ 

Rangaya Reddy v. Subrayinanya Aiyar, 40 In*d 
Cas 429; 40 M 365 at p 387; 32 M L J 67F. fi 
L W797; 21 M L T 385 o/ . o 

Rangayya Appa Rao v. Bobba Sriramulu 
27 M 113 (P. C.); 8C WN 162; 14 M L J 
^ ^ 241; 31 I A 17; 8 Sar P C 

J 617 

Rangayya Appa Rau y. Ratnam, 20 M 392 

Rangayya Chetti y. Thanikachalla Mudali l'4 
U 74 ^ 

Rani Kuar Mani Singh Mandhata v. Nawab 
Bahadur of Murshidabad, 50 lad Cas 202- 3H 
M L J 210; 17 A L J 202; 23 C W N 63l’ 20 
C L J 366; 25 M LT3t|. 21 Bom h R 61*1 1 

U P L R (P. 0.) 16; (1919) M W N 318; 46* C 

Rani Raghubans Kuar y. Raunak Ali in n’p 

69 . iv w V. 

Raoji Bhikaji y. Anant Laxman, 43 Ind Cas 76o! 
20 Bom L R 671; 42 B 636 


Page. 


938 

201 

452 

241 

678 

623 

726 

613 

40 

620 

3i2 

388 

969 

689 

697 

639 

738 

531 

13 

667 


70 


615 


71 

649 

933 


70 

316 

111 


• • B 


• « • 


— oontd. 

Batan y. Ram Niwaz, 36 Ind Cas 799; 19 0 C 
110; 3 O L J 580 

Ratan Chand Oswal y, Deb Nath Barua, 10 
OWN 303; 40 L J 630 
Rathnam Filial y. Pappa Pillai, 13 M L J 292 
(F. B.) 

Rayi Teeraraghayulu t. Bomma Deyara Yenkata^ 
25 Ind Cas 306; 37 M 443; 16 M L T 262; (1914) 
M W N 696; 1 L W 772; 27 M L J 45; 20 0 
L J 375; 19 C W N 97; 16 Bom L R 863; 41 1 
A 26S (P. C.) 

Bavji Mahadu Patil v. Sakuji Kaloji, 5 Ind Cas 

964; 34 B 321; 12 Bom L B 204 
‘‘Reference under the Court Fees Act”, 29 M 
367; 16 M L J 287 
Reg y. Bai Ratan, 10 B H C E 166 

y. Burns, (1886) 16 Cox 0 C 356 at p 306 

y. Collins, (1864) L & O 471; 9 Cox 0 C 

497; 33 L J M 0 177; 10 Jar (n. a ) 686; 10 L 
T681;12WR886 

V Daya Anand, 11 B H 0 R 44 

V. Duffy, (1816) 2 Cox G 0 46; 9 Ir L E 
329 

— V. Brdheira, (1896) 2 Q B 260; 65 L J M O 
176; 74 L T 731; 44 W B 607; 8 Manson 142 

V. Freeman Journal, (1902) 2 Ir E 82; 6 Ir 
LR628 

— y. M’Hugh, (1901) 2 Ir R 66); 6 Ir L R 
268; 34 Ir L T R £07 

y. Robinson, (1867) ICO R 80; 38 L J M 
0 78; 16 L T 605; 16 W R 966; 10 Cox 0 0 
467 

— y. Scott, (1856) Dears <fc B 0 0 47; 25 L J 
U C 128; 2 Jur (n. s.) 1090, 4 W R 777; 7 
Cox C 0 164; 10> R R 359 

— y. Shiyya, I B 219 

y. Skeeo, (1859) Bell CO 97; 28 L J M 0 
91} 6 Jur (n. 8.) 151; 7 W R 265; 8 Cox 0 0 

143 

— V. SulliTan, (1869) 11 Cox C C 44 
Uttarachand Kapurohand, 11 B HOB 


Page. 


V. 


120 


■ • ■ 


y. Widdop, (18 2) 2 C C 3; 42 L J M C 9; 
27 L T 693; 21 w R 176: 12 Cox 0 0 261 ... 
Regnart v. Porter, (1831) 7 Bing 451; 6 M & P 
370; 9 L J £0. 8.) C P l€8j 131 E R 174; 33 E 
R 537 

Reid y. Richardson, 14 0 361 
Reyji Patil y. Sakharam, 8 B 616 
Rex V. Aldred, (1909) 22 Cox C C 1 
Rivers y. Adams, (1878) 3 Ex D 361 at p 866: 

48 L J Ex 47; 39 L T39; 27 W R 381 
Robert Watson & Co. v. Radhn Nath Smgh, 1 0 

L J 572 

Robinson r. Geisel, (1894) 2 Q B 086 at p 688i 

64 L J Q B 62; 9 R 656; 7l L T 70; 42 W E 
609 

Rodrigues y. Mathias, 9 Ind Cas 688; 21 M L 
J 481; (1911) 1 M W N 237; 9 M L T 314 ... 
Rohimuddi 7, Queeti*£mpre88| 20 0 353 afc p 

357 

Rowley y. Adams, (1849) 2 H L O 726; 9 E R 
1267; 81 RR 363 

Rowley v. Adams, (1841) 7 Beay 396; 8 Jur 994; 

49 E R 1118; 64 R R 105 


• « • 




• • « 


• • • 


877 

I 

2 

468 


III 


648 

* ^ 

303 

734 

468 

581 

* 

604 

^68 

603 

478 
608 
681 

479 


479 

466 


479 

881 

472 

479 

186 

268 

763 

681 

743 

£62 

641 

4 4 

293 

684 

689 

s 

C88 


• •• 


?ol. LIVJ 


TABLE OF OASES CITED. 


R — conoid. 

Ruddar Singh Dhanpal Singh, 26 A 156; A W 
N (1903) 221 

Rnghanath Panjah 7. Isaur Chunder Ohowdhry, 
11 0 153 

Bun Bahadur Singh 7, Luoho Koer, 110 301 
(P. 0.); 12 I A 23; 4 Sar P 0 J 602 

Bangiah Qounden & Co. 7 . Nanjappa Row, 26 
M 780; 13 MLJ412 

Bnp Ohand 7 . Mukunda Mahade7, 25 Ind 
Gas 67; 38 B 666; 16 Bom L E 444 

Bap Jaun Bibee 7 . Abdul Kadir, 31 0 €43: 8 C 
WN496 

Rup Narain 7. Gopal Devi, 3 Ind Gas 382; 93 P 
B1909;6AL J 667 tP.O.): IOC L J 58; 13 0 
WN920; 16 M L T 423; 11 Bom h R 333; 36 C 
780; 65 P L B 1910; 146 P W R 1909; 19 M L 
J 648; 36 I A 103 

Bup Singh 7. Mukhraj Singh, 7 A 887; A W X 
(1885; 260 


Paga. 


» • » 


427 

836 

336 

427 

71 

828 


613 

736 


S 

8. Muthu Nadar 7. S. Armuga Nadar, Special 
Civil First Appeal No. 77 of 1017 
Sabapathy Ohetty 7. Rengappa Naioken, 13 M 
L J 226; 26 M 496 

Sabella Appanna 7 . Mallidi Appauna, 26 Ind 
0a8 700; (1914) M W N 883; 1 L W 772; 16 M 
LT300 

Saohendra Nath 7 . Muhammad Habibullah, 24 
Ind Oas 707 

Sa^nanda Sarma 7 . Kali Sankar Bajpai. 10 C 
WN 28; 3 0 L J 96 
Sadaahiv 7 . Tyankafcrao, 20 B 296 
Sadashiv Mahadu 7 . Narayan Vifchal, 11 Ind Oas 
987; 85 B 462 at p 460; 13 Bom L R 651 
Sadaya Pillai 7 . Amurthachari, 8 Ind Cas 

16p 34 M 633; 8 ML T 417; (1910) M W N 

Sah Man Mull 7 . Kanagasabapathi, 16 M 20 !!! 

bahadat Khan 7. Taijaddi Sheikh, 62 Ind 

9®® 23 0 W N 760; 20 Or L J 688; 46 0 

1056 

Ohandra.7. Bhup Singh, 39 Ind Cas 

280; 39 A 437; 21 0 W N 698; 1 P L W 667; 16 

A L J 437; 19 Bom L R 498; 26 C L J 1; 33 

M L J 14; (1917; M W N 439; 22 M L T 22; 6 

a ^ I A 126 (P. C.) 933, 

OA Ind Cas 966; 

94? B 1918; 109 P W R 1918 

Hoasein 7 . Musammat Bodha 

^^24^0^41^^^ Chowdhuri 7. Qonr Mohun Daa,’ 
Sarkar 7. Hazi Khosh Mohamod, 13 

^^0*0 266*^^“ Janki Bibi, 42 Ind Caa 793; 20 

L. Cork, 46 Ind Oas 41; 22 

8akW^ ^ 19 Or L J 681 ... 

bakhayat Ah 7 . Alhadi Hazi, 43 Ind Caa 

482; 21 0 W N 928; 27 C L J 88; 19 Or L J 

Bhavaui Bozi 

Bahib, 27 M 588 


92 

69 

630 

936 

839 
816 

840 


630 

216 


255 


946 

424 

605 

11 

671 

636 

171 

266 

118 


• • a 


• • • 


S— oontd, 

Salig Ram 7 . Ohuha Mai, 11 Ind Oas 712; 84 A 
49;8ALJ1160 
Samaraddi 7 . Shama Charan Sen, 11 Ind Gas 
637; 16 0 W N 251 

SambaBi7a Ayyar 7 . Vissam Ayyar, 30 M 336; 

17 M L J 24J; 2M L T 316 
Sambhu v. Ram Vithu, 28 B 244; 6 Bom L R 
1008 

Sami Ayyangar 7. Ponaaraal, 21 M 28 
Sampat 7. Gauri Shankar, 10 Ind Oas 713; 14 0 0 

es 

Samujan Roy 7. Munshi Mabaton, 4 0 W N 
493 

Sanders 7. Maolean, (1883) 62 L J Q B 481; 11 
Q B D 327; 49 L T 462; 31 W R 698; 6 Asp M 
0 160 

Sanderson 7 . Walker, (1807) 13 Vea 601; 9 R 
R 234; 33 E R 419 

Sandhu Taraganar 7 . Hussain Sahib, 28 M 87: 
14MLJ474 

Santiehwar Mahanta 7. Lakhikanta Mahanfca, 

4 Ind Cas 321; 13 0 W N 177; 86 0 813; 5 M 
L T 89 

• • 4 

Sanwal Das 7 . Gar Parshad, 4 Ind Oas 179- 
93 P R 1909; J63 P W B 1909; 147 P L R 
1909 

Sarab Dial Ishardas 7 . De7i Ditta Mall Qo 7 dhan 
Das, 16 lad Cas 541; 69 P L B 1918; 139 P W 
B 1918 

Sarabai 7 . Eabiabai, 30 B 637; 8 Bom L E 
35 

Sarat Chandra Roy 7 . Abbas Mandal, 41 Ind Cas 
833; 21 0 W N cxl (140; 

Sarat Chandra Roy 7 . Rajoni Mohan Rov. 12 0 
WN4S1 

Sarat Chandra Sinha 7 . Naritya Gopal Biswas. 8 
Ind Cas 47; 18 C L J 284 

Sarat Chunder Dey 7. Gopal Chunder Laha, 20 

0 298 at p 3U (P. 0.); 19 I A 203; 6 Sar P C 
J 224 

Sarat Kumary Dassi 7 . Jagat Chandra Rov 

1 C W N 260 _ 

Sarbadhioary, In re, 34 1 A 4! at p 45; 9 Bom 

L R 9 at p 14; 4 A L J 31; 17 M L J 74; 11 0 
W N 273; 5 0 L J 130; 2 M L T 1; 6 Or L J 
152; 29 A 95 (P. C.) 

SardarmuU Jessraj 7 . Agar Chand Mahata & Co 
52 Ind Cas 688; 23 C W N Sll 
Sardhari Lai 7 . Ambika Pershad, 16 0 62!- 16 
I A 123 (P. O.); 6 Sar P 0 J 172 ’ 631 

Sariatoolla 7 . Raj Kumar, 27 C 709- 4 C W N 
681 

Saroda Chuckorbutty 7 . Durga Ram Dey Sinha 

5 Ind Cas 481; 37 0 461; 14 0 W N 741 ; U C 
LJ434 

Sarojbasini De7i 7 . Sripati Charan, 28 Ind Cas 
799; 42 0 702; 19 0 W N 332; 16 Cr L J 
416 

Sasti Churn Nundi 7 . Aunopurna, 23 C C93 
Sathappayyar v. Periasami, 14 M 1; 5 Ind Deo 
(N. 8.; 1 21, 

Satrasala Venkatachellamiah v. Pouchaugurn 
Narrainappah, Mad Sud Ad (1853) p 
lOli 

Satrasala Venkataohellamiah 7 . Poucbangum 
Narrainappah, Sud Dow Ad (1854) p 100 


• I « 


Page. 

652 

744 

626 

« 

429 

947 

167 

649 

567 

13 

211 

803 

877 

436 

673 

916 

928 

752 

4 

767 

2 

6SI 

548 

538 

839 

320 

488 

128 

179 

179 

191 



40 


INDIAN CASES. 


[192d 


S — contd. 


Page 


• • • 


• • * 


Satya Prashad Pal Chowdhury v. Mofcilal Chow 
dhry, 27 C 653 

Sawan Singh v. Harnaman, 162 P L R 1901 
Sawaotiawa Fakirappa v. Giriappa Fakirappa, 
21 Ind Cas 4; 15 Bom L B 778 (P. B.); 38 

B 18 •. 

Bayam Ramamoorthi v. Secretary of 

State, 19 Ind Cas 656; 36 M Hlj 24 fil L J 

469 

Secretary of State v. Gangadhar Nanda, 45 Ind 
Cas 228; 27 C L J 374: 45 C 934 

V. Eajimuddi, 26 C 617 
V, Khemchand jeychand, 4 

B 432 

■ — V. Moment, 18 Ind Cas 22; 

16 Bom h R 27; 40 C 39lj 17 C W N 163; 

17 C L J 194; 24 M L J 459; 13 M L T 53; 
(1913) M W N 45; U ALJ 49; 6 Bur LT 
Ij 7 L B R 10; 40 I A 48 (P. C.) 

— V. Bajah of Venkalagiri, 35 

Ind Cas 266; 31 M L J 97; (1916) 2 M W N 

98;4liW 133;20MLT2g4 

V. ShibNarain Hazra, 47 Ind 


755 

962 


694 


567 

706 

672 

832 


• • « 


Cas C02; 46 C 199; 22 C W N 802 
— ^v. Vira Rayau, 9 M 175 


• « • 


at p 183 

Seeni Nadanv. Muthuswamy Pillai, 53 Ind Cas 
213; 37 M L J 284 at p 300; 26 M L T 223; 
(1919) M W N 640; 42 M 821 
Sekh Chand v. Komoni Mohan Roy, 17 Ind Cas 
603; 170 W N 1105 

Seshadri Aiyangar v. Ranga Bbaltar, 10 Ind 
Cas 548; 35 M 631; 21 M L J 680; 10 M L T 

14 ••• 

Seshadri Ayyangar v. Nataraja Ayyar, 21 M 179 

at p 181 

Sessions Judge, Tinnevely v. Sivan Chetty, 1 
Ind Cas 187; 32 M 268; 5 M L T 269; 9 Cr L 
J170 

Seth Manna Lai v. Gainsford, 35 C 641; 12 C W 
N 633 

Sethuraraa Aiyangar v. Subbiah Pillai, 42 Ind 
Cas 951) 41 M 121; 33 M L J 699 
Sethuraiuaswamiar v. Meruswuraiar, 43 Ind 
Cas 806; 41 M 296; 7 L W 22; 4 P L W 
01; 34 M L J 130; 16 A L J 113; 27 C L J 
231; 22 C W N 457; 20 Bom L C 614; 45 1 A 1 
(P.C.) 

Sevatha Muthu Aeari v. Rev. Musquita, 19 Ind 
Cas 824; 24 M L J 642 at pp 643, 646; (1913) 
M W N 480; 13 M L T 518 
Sevugan Chetty v. Krishna Aiyangar, 13 Ind 
Cas 268; 36 M 378; 22 il L J 180; 10 M L T 
657 

Sew Bux V. Shib CUunder Sen, 13 C 225 at p 
231 

Sew Prosad Poddar v. Corporation of Calcutta, 
9 C \V N 18; 2 Cr L J 1 

Seward v. Vera Cruz, (1884) 10 App Cas 59 at 
p 68; 54 L J P 9; 52 L T 474; 33 W H 477; 5 
Asp M 0 386) 49 J P 324 
Shadagopa Nuidu v. Thirumalaewami Naidu, SO 
liulCas272;18MLT129 
Shaik Ali v. Mahomed, 14 B 267 


S — contd. 


Page. 


180 


648 

7C6 


386 


183 


549 


282 


282 


401 


440 


750 


179 


741 


012 


441 

986 


Shama Pnrshad Roy Ohowdory r. -Hnrro • 
Purshad Roy Chowdnry, 10 M I A 203; 3 
W R 11 (P. 0.); 2 Suth P 0 J 10 J; 19 
E R 948 76 

Shamussuddin v. Ali Mahomed, 25 Ind Cas 874j 
8 S L R 43 

Shankar Murlidhar v. Mohanlal Jadoram, 11 B 
704 

Shankar Vishnu Gokhale v. Raghunath Han 
Dharop, 17 I*id Cas 205; 14 BomL R854 ... 

Shaumaga Mudaly v. Palnati Enppu Chetty, 25 

M 613 at p 623 (P. B.) ^ ^ ^ ••• 

Shanmuganatha Chettiar v, -Srinivasa Aiyar, 36 
Ind Cas 219; 40 M 227; (1916) 2 M W N 14; 
31 M L J 138; 4 L W 27; 2D M L T l72 
Sharfuddin v. Maqbnlannissa, 40 Ind Oas 101; 4 

0 L J 174 ^ 

Sharp V. Powell, (1872) 7 C P 253; 41 L J 0 P 
95; 26 L T 436; 20 W R 634 
Sheik Akbar v. Sheikh Khan, 7 0 256; 8 
C L R 628 . ••• 

Sheikh Chedi v. Deputy Commissioner, Bahraioh, 

3 0 0 361 

Sheikh Isaf v. Gopal Chandra Dey, 8 Ind Oaa 
893;I2CLJ593 

Sheikh Mahomed v. William Alfred Thomas, 11 
Ind Cas 972 ••• 

Sheo Podh v. Surjan, 19 Ind Cas 427; 11 A L J 
238 

Sheo Indar Bahadur Singh v. Qhazi*ud-din, 33 
Ind Cas 243; 18 0 C 347 ••• 

Sheo Progash Tewari v. Bhoop Narain Prosad 
Pathak, 22 C 769 

Shoo Ram v. Lalman, 13CPLR163 
Sheo Saran Tato v. Empress, 9 C 877 
Sheodarshan Lai v. Assesar Singh, 46 Ind Oaa 
52; 6 O L J 179 ^ ••• 

Sheoraj Kunwar v. Harihar Bakhsh Singh, 7 
Oas 196; 32 A 851; 14 C W N 817 (P. 0 ); 12 
C L J 40; 12 Bom L R 608; 8 M L T 89; 18 0 
C 166; 7 A L J 709; 20 M L J 609; (1910) M W 
N 35); 37 I A 124 

Sheoraj Nandan Singh v. Gopal Saran Narayan 
Singh, 18 0 290 

Sheoratan Kunwari v. Ram Parg&ah, 18 A 227; 

AWN (1896) 37; 8 Ind Deo in. s.) 868 
Sheoratan Singh Y. Rohan Singh, 39 Ind Oas 
715;40LJ 115; note, 22 O 0 139 
Sher V. Alam Sher, 94 P R 1906; 61 P L B 1906; 

125PWR 1905 ^ 

Sher Bahadur Sahu v. M. H. Maokenzie, 7 0 W 
N 400 •;* 

Sher Khan v. Debi Prasad, 28 Ind Oas 662; 
13 A L J 364; 3? A 254 

Sheran v, Sharman, 117 P R 1901; 18 P L B 
1901 ••• 

Shore Singh v. Empress, 21 P R 1881 Or 
Shew Prasad v. Ram Ghunder, 28 Ind Oas 977; 






• •i 


736 

147 

760 


649 

936 

160 

649 

650 

514 

179 

793 

86 

641 

016 

427 

118 

1J6 

979 

801 

624 

364 


41 0 323 at p 339 ,••• 

Shib Krishna Dawn. & Oo. v. Satish Ohunder 
Dutt, 12 Ind Cas 13; 38 0 622 
Shivabhajan Durgaprasad v. Secretary of 
for India, 28 B 314 at p 325; 16 Bom L R 65... 
Shivaoliidambara Mudeley v; Kamakshi » 

3 IndCas 434; 33 M 71; 6 M L T 239; 19 M L 
J 498 


874 

441 

U 

ais 

424 

654 

S8i 

624 

468 

441 

669 

052 

318 


Vol. LIV] 


TABLE OE OASES CITED. 


41 


S~ooatd. 

SbosheeBhueon Budroy. Gobmd Chunder Boy, 
18 C 231 

Sbri GaneshOharnidhar Mabarsjday y, Kesbay- 
ray.Ooyiod Knlgaykar, 16 B 626 
Sbrimanfc Sagajirao y. Smith, 20 B 736 
Shrinivasdas y. Meberbai, 39 Ind Gas 627; 41 B 
300; 21 M L T 236; 32 M L J 175; J9 Bom L R 
16I;.(1917) M W N 258j 21 O W N 658; 25 0 
LJ311;4iIA86 (P. C.) 

Shuroop Ohnnder y. Pertab Chander Siceh. 7 W 
E218 

Sibo Sundari y. Raj Mohun, SOWN 214 
Sidebotham, Ex partei Sidebotham, In re, (1880) 
14 Oh D 468; 49 L J Bk 41; 42 L T 783; 28 W 
R715 

Sidha Saba y. Gopi Obaran Dae, 18 Ind Caa 969- 
. 17CLJ 233 

Sirga Raja y. Pethn Raja, 48 Ind Cas I9fit 35 
M L J 679; (19’ 8, M W N 809; 8 L W 497; 24 
MLT601;42M6l 

Sifcabai y. Sharabha Sonu, 28 Ind Cas 14C; 16 
Bom L R 595; 38 B 716 

SUal Chandra Bbafctacharjee y. Sheikh Afilud- 
din, 4tBd Oaa 20; 13 0 W N 793 
Sital Das Babaji y. Pertap Ohnnder Sarma, 3 
V Ind Oaa 408; 11 0 L J 2 
Sitbaram Obetty y. Subramania Aiyar, 32 Ind 
Cas 211; 39 M 700at p 703; 30 M L J 29: 19 
ML T26;3L W43 

Sitla Bakhah Singh y. Jagdat, 41 Ind Cas 909; 
20 0 0 196; 4 O LJ 483 

Siya Subramania Mudaliar v. Gnanasainmanda 
Pandara Sannadhi, 10 Ind Oaa 98; 21 M L J 

. a69;10MLT7l 

Siyarama Sasfcrial y. Somasundara Mudali 28 
M 119 

Siyaramanobefcri y. Muthayaohetri, 12 M 241: 16 

1 A 48; 5 Sar P 0 331 

Birasubramania Aiyar y, Subramania Aiyar, 37 
Ind Caa 429; 39 M 997; 31 M L J 530; (1916) 

2 M W N 308; 20 M L T 376; 4 L W 415 

(P. B.) ^ 

Snow y. Teed, (1870) 9 Eq 622; 39 L J Cb 42*6; 
23 L T 303; 18 W R 623 

Sobnu V. Labba, 7 Ind Cas 476; €2 P R 191C: 98 
P W R 1910; 111 PL R 1910 
Sobobnt Ali y. Abdool Ali, 3 0 W N 161 
Somaaundaram y. Kriahnamurthi, 17 M L j 
126 

Somasundaram Pillai y. Chokkalinga Pillai 38 
. Ind Oaa 806; 40 M 780; 6 L W 267 
Bomayya v. Subbamma, 26 M 699 
Boni Ram y. Kunhaiya Lai, 19 Ind Caa 291: 35 
A 227; 26 M L J 131; 13 M L T 437; 17 0 W 

N 606; 11 A L J389; (1913) M W N 470- 17 

J 488; 15 Bom L R 489; 40 I A 74 

V* • Os) 

Soora Boondaree Dabea y. Golam Ali, 19 W R 

floor jomonee Dayee y. Suddannnd MohapaUer' 

1^0® P ^■)i ^0 W R 377; I 

A Sup Vol 212; 3 Sar P 0 J 286 

Boorthingjec Sakalcband y. Mahomed Naauru! 

deen, 40 Ind Caa 626; 32 M L J 146 

floudamina Gboao y. Gopal Chandra Ubose. 28 

Ind Cas 667; 19 C W N 948; 21 C L J 273 


Page. 


714 

498 

834 


240 

738 

826 


741 

497 

Uo 

791 

663 

'll 

262 

377 

458 

212 

746 


45S 

817 

% 

964 

915 

88 

666 

45 


70 

852 

954 

551 

443 


S — contd. 

Southekal Krishna Rao, In’ the matter of, 16 0 
162; 14 I A 164; 6 Sar P G J 96 
Sreemutty Mohun Bibi v. Saral Chand Mitter, 2 
C W N’ 18 

Srikrishen Lai y. Emperor, 86 Ind Oaa 606; I P 
L J 97; 17 Or L J 380} 3 P L W 87 
Srimath Kidambit Jagannafcba Charyulu y. Pidi* 

. piti Kutunibarayodn, 26 Ind Oaa 691; 27 M 
L J 233 at p 238; 39 M 21 

Mallika Dasi y. Ratanmani Ohakeryarti. 
1CWN493 

Srinivasa Aiyangar y. Arayar Srinivasa 
Aiyangar,. 6 Ind Cas 229; 33 M 483; 8 M L T 
33; 20 M L J 646; (1910) M W N 479 
Srinivasa Aiyangar y. Secretary of St&k3, 18 Ind 
Cas 6i7; 38 M 92; 24 M L J 41 
Srinivasa Pillay v. Sathayappa Pillay, 14 Ind 
Cas 769; 13 Or L J 295 

Srirara Chandra Naik v. flridoy Nath Gupta. 61 

IndOa8 409;29OLJ46l ... 

Staniforth y. Pox, (1831) 7 Bing 690; 6 M & P 

689} 9 L J (o. 8.) C P 176; 13 E R 228; 33 R R 
420 

Stapilton v. Stapiltou, (1739) 28 E R 1: 1 Wb 

& T L C (7th Ed.) 223; 1 Atk 2 
Starkweather y. Jauijer, (I903J 216 U S 628 
Stratford y. Twynan, (1822) Jacob 418; 23 R R 
107; 37 E R 906 
Studd y. Mati Mahto, 28 C 334 
Subadramma v. Satyam Swaiui, 7 Ind Cas 895* 
8 M L T 314; (1910) M W N 821; 11 Cr L J 
636 

0 

Subba Naidu v. Gopalaswamy Naidu, 15 M L J 
185; 

Subbayya y. Saminadayar, 18 M 496; 6 M L 
63 

Subbiah Obetty y. Mandaleswura Kutari, 4 Ind 
Cas 164; 19 M L J 305 

Subed All y. Emperor, 19 Ind Cus 706; 40 0 8 49 

17 C W N 941; 14 Cr L J 274 
Subramania Aiyar y. Venkataohala Vadbyar. 
37 Ind Cas 638; 4 L W 444; (1916) 2 MW 
351 

Subramania Ayyar r. Muthia Obettiar, 43 Ind 
Cas 651; 41 M 612; 6 L W 76Cf; 33 M L J 705 
(F. B.) 

Subramaniya Ayyar v. Ramchaudra Rau. 1 M 
335 at p 339, 

Subrsya Mudali v. Velayuda Obetty, 30 M 153* 
2MLT33 

Sukh Lai Sheikh v. Tara Chand, 33 C 68: 2 C L 
J 241; 9 0 W N 1046; 2 Cr L J 618 
Sundar Nath y. Emperor, 44 Ind Cas 673; 40 A 
364; 16 A L J 189; 19 Cr L J 369 
Sundara Gopalan v. Venkatavarada Ayyauenr 
17 M 228; 3 M L J 293 ^ ^ ‘ 

Sundara Pandaram y. Vallinayaka Nadau *2 
Weir 110 ^ 

Sundararama Saetxi v. Anantha Krishna Naid’u' 

38 Ind Cas 695; 5 L W 672 
Sundari Letani y. Pitambari Letaui, 32 0 871*: 

2CLJ 97;9CWN 1003 
Smidrabai Sahob.y. Collector of Belffaum 2 lud 
Cas 283; 33 B 256; 10 Bom L R 1107 * 

Sankara Kylasa Mudaliar y. Kuthaliuga Muda 
liar, 47 Ind Cus 877; 19 Cr L J 977 


F*ge 


• • « 


982 

877 

987 


25 


• • • 


497 

667 
705 
474 
822 

1S6 

33) 

17 

16 

736 

474 

282 

666 

497 

979 

178 

799 

939 

332 

« 

170 

255 

516 

474 


04,* 9 

MW 2i 


IH 


607 

293 

474 



42 


INDIAN CASES. 


[1920 


r* — ooncld. 


Page, 






Suppa Bbatiar ▼. Suppu Sokkaya Bbafctar, 80 
iDd Caa 062; 29 M L J 658; 18 M L T 402; 
(1916) M W N 829; 2L W 1005 

Bnppan Aaari ▼. Yannia Eonar 24 Ind Cas 
467;27MLJ110 

Soppa Nayaken ▼. Peramal Cbetfcy, 84 Ind 
Caa 372; 30 M L J486; (1916) 1 M W N 801; 
19MLT364 

Suranjan Singh Bam Bahai Lai, 17 Ind Cas 
91?;10ALJ520 

Saranjan Singh v. Rambabal Lai, 21 Ind Cas 685; 
36 A 582; 11 A L J 950 

Surendra Nath Nag Ohowdhnry v. Gopal 
Chander Ghosh, 8 Ind Cas 794; 12 C L J 4€4 
at p 467 571 

Suri Yenkata Sabbarayya Saatri v, Darapparoddi 
Eriatnaiya, 7 Ind Caa 368; 20 M L J 626 

Surja Prasad v. Golab Ohand, 27 0 762 

Surjiram Marwaii ▼. Berhamdeo Peraad, 1 
0 L J 337 

Suryanarayana v. Acohnita Potanna, 22 Ind Caa 
339; 26 M L J 99; 88 M 608; 15 M L T 268... 

Suryanarayana ▼. Patanna, 48 Ind Cas 689; 41 
M 1012; 25 M L T 30; (1918) M W N 869; 23 
OWN 278; 9 L W 126; 29 C L J 163; 1 C 
P L R (P. 0.) 11} 36 M L J 685} 21 Bom L 
R 647; (1919) M W N 463; 46 1 A 209 
(P. 0 ). 

Swami Mukand Lai r. Ram Sarup, Sel Deo No. 
9 of 1909 

Syed Gulam Nabi Sahib ▼. Nagammal, 6 M L J 
270 

Syed Husain r. Sajjadi Begam, 34 Ind Cas 686; 
3OLJ2C0 

Syud Abdool Juleel v, Eanchiin Doasee, 24 
W B143 

Syud Shah Alaiahmad v. Bibee Nusibun, 24 W 
'R70 


567 

204 

666 

395 

305 

,706 

32 

947 

71 

27 


T— conoid. 


Page, 


Tadikonda Buohi Viiabhadrayya v. Seuti Yen. 
kana, 20 Ind Caa 769; 24 L J 659; (1913) 
M W N 782 

Taj Muhammad v. Sayad Muhammad, 34 
Ind Cas 126; 122 P R 1916; 94 P W R 1916; 
48PLR1917 

Tamiz-ud*din Sarkar v. Taju, 46 Ind Caa 237; 46 
C 152; 22 C W N 822 

Tangutur Subrayudu v. Yerromsetti Seshasani, 
33 Ind Caa 739; 30 M L J 366; 3 L W 236; 
(1916) 1 M W N 166; 19 M L T 236; 40 M 299 
TapanidhiRaghunath Puri y. Pitambar Gajendra 
Mahapaty, 5 C L J 67 

Tara v. Eriahna, 31 B 495; 9 Bom L R 774 
Tara Chand v. Reeb Ram, 3 M H 0 R 60 at p 

55 ••• 

Tara Oharan Sarkar y. Bengal Coal Co , 4 Ind 
Cas 364; 13 C W N 126; 10 Cr L J 660 
Tara Nath r. Iswar Chandra Daa, 11 Ind Caa 
‘ 164; 16 C W N 398; 14 C L J 698 
Tarip Dafadar y. Khotejanneaaa Bibi, 10 C W N 

981 

Tarujan Bibee v. Aaamuddi Bepari, 4 0 W N 

426 


31 

249 

497 

936 

72 

639 


23 

388 

167 

649 

720 

696 

147 

# 

614 

710 

822 

1008 


Tempest y. Oamoya, (1882) 21 Oh D 571; 51 L 
J Oh 785; 48 L T 13; 31 W B 326 
Tbakersey Dewraj r, Harbhnm Nuraey, 8 R- 
432 

Thaknrdia Singh v, Bhagwanl Enar, 32 Ind Caa 
784; 2 O L J 629 

Thangavelu Mndaliar v. Mahomed Ibrahim Sahib 
34 Ind Caa 769; 3 L W 377 
Tbatu Naick y. Eondu Beddi, 1 Ind Cas 221; 32 
M 242 at p 252; 5 M L T 248 
The Abonema, (1919) P 41 at p 56; 88 L J P 
113 

The Belgia, (1916) 1 Br A Col P 0 303 at pp 
305, 307: 59 S J 661; 31 T L R 490 
The Belgia, (1916)2 A C 183; 86 L J P 106; 2 
P Caa 32; 114 L T 957; 60 S J 457; 32 T L H 
436 

The Chile, (1914) P 212; 84L J P 1; 1 P Cas I; 
112 L T 248; 12 Asp MC 593:58 8 J 852; 31 
TLB3 

The Brymanthoa, (1914) 1 Br. &Gol P 0 339... 
The Gntenfela No. 2, (1915) 1 Br A Col P G 136 
at p 137 

The Gutenfela, (1916) 2 ACII2;85LJPO 
146; 2 P Cas 36; 114 L T953: 60 S J 477; 32 T 
L B 433 

The Maire Glasser, (1914) P 218; 84 L J P 8; 

1 P Caa 38; 112 L T 251; 12 Asp M G 601; 59 
SJ8;3I TLR8 

The Mowe, (1916) P 1; 84 L J P 57; 1 P Caa 
60s 112 L T 261} 69 S J 76; 31 TL B 48 
The Perkeo, (1914) 1 Br A Col P C 136; 84 L J 
P 149: 112 L T 251; 12 Aap. M C 600:68 S J 
862 

The Prinz Adalbert, (1918) A C 600: 87 L J P 
145; 3 P Cas 70; 14 Asp M 0 296; 118 L T 161; 
34 T L R 229 

Thiruvengadam Filial y. Doridla Subbiah, 13 Ind 
Caa 669 at p 660; 11 M L T 144; (1912) M W 
N 176 

Thirnvenkata Chariar v. Thangayi Ammal, 29 
Ind Gas 294; 39 M 479; 17 M L T 432; 29 M L 
J 755 

Thithi Pakarudasu y. Bheemudu, 28 M 4'0 
Thompson y, Calcutta Tramway, Co. Ltd,, 20 0 
319 

Timancharya y. Ralacharya, 4 Bom L R 267 ... 
Tirbhawan Singh y. Raghubar Dayal, 38 Ind 
Caa?!; 19 O C 394 

Tiramalaiaami Naidn y. Subramanian Chettiar, 
45 Ind Cas 109; 40 M 1009 
Tiruvengadath Ayyangar y. Sriai^aaa Tbataob* 
ariar, 22 M 861 at p 363 
Trimbaok Ramkriahna v. Hari Laxman, 7 Ind 
Gas 940; 34 B 575; 12 Bom L R 688 
Trustees of Dundee Harvard y. Dongall, (1852) 

1 Macq H L 0 321 

Tulsa Eunwar V. Jageshar Prasad, 28 A 563; 8 
A L J 372; A W N ( 1906 . 114 
Tnlai Prasad y. Matru Mai 18 A 210* AWN 
(1896) 30 


203 

178 

869 

211 

637 

460 

447 

446 


446 

446 

448 


448 

447 

446 

447 

449 

923 

741 

46 

763 

147 

633 

516 

282 

923 

710 

433 

269 


I « I 


Vol. LIVJ 


TABLE OP CASES CITED 


U 






• •• 


614 

17 

71 

668 

424 

839 

262 

913 


TJ Quna t. IT Kyaw Qaung, XT B E (1892-96) II, 

204 

0. S. T. Carter, (1909) 217 U S 308 [‘I 

0dE Narain Uiair y. Muhammad Minnatulla, 

26 A 618; AWN (1903) 117 
Urnan Datt r. Janardhan Prasad Singh, Rey & 

Or L J 83 

Umar y Sahib Khatun, 76 P B 1892 
Umesh Chandra Dass y. Shib Narain, 31 0 1011; 
90WN193 

Umrao Chand y. Bindraban Chand, 17 A 476; A 
WN (1895) 104 

United Kingdom Mntnal Steamship Assuranoe 
Association y. Honston & Co., (1896) I Q B 
667;e5LJQB4S4 

Unnoda Persand Mookerjee y. Kristo Goomar 
Moitro, 16 B L B 60 note (P, C.); 19 W B 
6 229, 706 

Upadraihia Yenkata Sastraln y. Deyi Sesthara- 
mndn, 61 Ind Gas 804; 43 I A 123 (P. C.) 17 
A L J 726; 37 M L J 42; 21 Bom L E 926; 26 
M L T 176; 80 C L J 441; 10 L W 633; 24 0 
WN129 

Upadrasta Yenkata Sastruln y. Deri Sitaramudn, 

24 Ind Gas 224; 26 M L J 686 at p 696; 38 M 

891 

Upendra Kishore y. Bam Tara, 4 Ind Gas 642; 

13 0WN696 

Upendra Kumar Ohakrayarti y. Sham Lai 
Mandal, 34 C 1020; 11 0 W N 1100; 6 C L J 
716 

Upendra Lai Mnkerjee y. Girindra Nath Maker 
jee, 26 0 666; 2 0 W N 426 
Upendra Nath Kalamnri y. Kusnm Kumari 
Daai, 27 Ind Gas 328; 19 0 W N 620; 42 C 440* 

200 LJ 485 

Upendra Nath Nag Chowdhry y. Bhapendra 
Nath Nag Chowdhry, 9 Ind Gas 582; 13 C L 
J 167 ,,, 

Upendralal Gnpta y. Jogesh Chandra Boy, 38 
Ind Gas 56; 22 0 W N 275 
UpflU y. Wright; (1911) 1 K B 506; 90 L J 
K B 254; 103 L T 834; 56 S J 189; 27 
TLB 160 

Upoma Kaohain y. Bholaram Dhubi. 15 C 
708 


*ee 


31 


26 

639 


823 


823 


482 


520 


853 


48 


see 


299 


V 

Yacher A Son Limited y. London Society of 
Compositors, (1913) A C 107 at p 117; 82 L J 
KB 282; 107 L T 722; 67 8 J 76; 29 T L R 73 
Yadala y. Lawes, (1890) 25 Q B D 810; 63 L T 
128; 38 W B 594 

Yaddadi Jagannadha Bhupathi Deo Garu v. 
PaddalaAppalasawmy, 23 Ind Gas 676: (1914) 
M WN426; 28 M LJ 76 ^ ... 

Yadlamannati Sriniyaaadikshitolu y. Dameii 
Bangayya, 26 Ind Gas 702; 1 L W 903 
Takhatohand y. Adyocate General, 8 B H 0 B 
96 

Yasudeya Padhi Khadanga Garn y, Maguni 
Devan Baksbi Mahapatmln Garn, 24 M 887; 

808; 6 C W N 646; 28 I A 

III 7 8ar P 0 J 819 


709 

627 

549 

897 

641 


c// . 

Advocate HigS Cou^| 

jBmiTiu & t.fl.hmir 


Yasudeyan y. Secretary of State, 11 U 167 
at p 189 

Yedaohala Gramani r, Boomiappa Mndaliar. 27 
M 65 

Yeerabhadra Fillai v. Shnnmngam Pillai, 82 
Ind Gas 668; 17 Or L J 76 
Yeeramma y.Abbiah, 18 M 29 (F. B.) 229, 

Yeerohand y. B B A 0 1 By Go., 29 B 269; 6 
Bom LB 921 ... 

Yelaynda Kone y. Narayana Kone, 31 Ind Gas 
646; 2 L W 1208; 16 Or L J 789 
Yelayntham Pillai y. Sabbaraya Pillai, 31 Ind 
Gas 898; 2 L W 989; 18 M L T 42A (1915) 
M W N 873; 39 M 879 

Yelli Periya Mira y. Moidin Padsha, 9 M 
332 

Yenkata Narasimha Appa Bow y. Partbaaarathy 
Appa Row, 23 Ind Gas 166; 37 M 199; (1914) 
M W N 299; 12 A L J 3L6; 18 G W N 554; 26 
ML J411; 15 M L T 286; 41 I A 61; 16 Bom 
LB 328 (PC.) 

Yenkata Narasimha Nayudn y. Chiona Bepaya, 

2 Ind Gas 614; 83 M 12; 6 M L T 87 
Yenkata Narayana Pillay y. Subbammal, 29 Ind 
Gas 298; 19 G W N 641 (P. G.); 38 M 466; 28 
M L J 635; 21 0 L J 616; 17 Bom L B 468; 17 
M L T 436; 2 L W 596; (1916) M W N 655; 42 ^ 
I A 126 

Yenkata Bamayya Appa Row y. ” Yeeraswamig- 
adu, 46 Ind Gas 471; 41 M 654; 34 M L J 809; 
23 M L T 261; 7 L W 608; (1918) M W N 327 
Yenkatai*ama Aiyar y. Yenkatarama Aiyer, 50 
Ind Gas 969; 9 L W 318; (1919) M W N 180 
Yenkataramiah Pantnln y. Subramaniam Pillai 
26 Ind Gas 8^3; 16 M L T 4S9 
Yenkatasami Pillai y. Kuppayee Ammal, 14 M 
L J 877 

Ycnkataswami Naidu y Rangappa Naidu, 26 Ind 
Gas 944; 2 L W 109 

Yenkateswara lyan y. Shekhar! Yarma, 3 M 
384 (P. C.); 8 I A 143; 4 Sar P C J 2o9 
Yenkayya y. Raghava Chailu, 22 M 32Ch 8 M L 
J 79 

Yenugopal Mudali y. Venkatasubbiah Ghetty, 
28 Ind Gas 367; 39 M 1196; 17 M L T 208; 
(1916) M W N 211 

Yenumeta Snbbaraju y. Veegesena Seetharam 
maraja, 28 Ind Gas 282; 17 M L T 67; (1915) 
M W N 174; 89 M 283 

Yidhaya Tbeertha Swamigal y. Yenkatarama 
lyar, 45 Ind Caa 460; 33 M L J 682 
Vir Singh v. Queen Empress, 22 P 11 
1895 Cr 

Yitla Batten y. Yamenamma, 8 M H 
6 


390 

648 

474 

709 

440 

266 

666 

610 


910 

648 


• • « 


0 it 


• • « 


868 

760 

497 

148 

816 

922 

179 

281 

71 

516 

71 

67 

515 


886 


w 


Waghela Baisangji y. Shaik Masl-iul-diu, 13 13 
330 

Wajid Ali Shah v. Nawal Kishore, 17 A 213 at p 
216 (F. B.); A W N (1896) 61 
Wali Muhammad y. Mariam Bi, 53 P U iCrVji 
102 P L B 1906 




o 


CjO 




t. 9 


INDIAN OASES. 


[1926 


W — concld. 


Page. 


Page, 


Walian v. Bankey BebariPerebad Singh, 80 0 
1021 (P. 0.); 30 I A 182j 7 0 W N 774; 
6 Bom L B 822; 8 Sar P G J 612 
Wallace, In re, (1868) 1 P C 283; 4 Moore P O 
(n. 8.) 140; 36 L J P 0 9; 16 W B 533; 16 E B 
269 

Walmslej t. Walmsley, (1846) 3 J & L 666; 72 
B B 129 

Ward & Co. v WalHs, (1900) 1 Q B D 675 atp 
678} 69 L J Q B 428; 82 L T 261 
Wardonr t. Berisford, (1687) 1 Vern 452; 23 £ B 
679 

Waugb y, Morris, (1873) 8 Q B 102; 42 L 
J Q B 67; 28 L T 265} 21 W B 438 
Webb y. Commisaioners of Heroe Bay, (1870) 
6 Q B 642; 39 L J Q B 221; 22 L T745; 9 W 
R241 

Weston’s Trusts, In re, (1698) W N 161 
White V. Tommy, (1836) PI & K 224; 6 Ir Eq K 
303; 6 Cl & P 786; 1 fl L C 160; 3 H L C 49; 4 
HLC313 

Wbymper y. Buckle, 3 A 469 
Wilkinson y. Verity, (1871) 6 C P £06; 40 L J 
C P 141; 24 L T 32; )9 W R604 
Williams y. Scott, (1900) A G 499 at p 603; 69 
h J P 0 77; 82 L T 727; 49 W R 33; 16 T L R 
460 

Wilson y. Baloarres Brook Steamship Co., (1893) 
1 Q B 422; 62 L J Q B 245; 4 U 286; 68 L T 
312; 41 W R 686; 7 Asp M C 321 


369 


683 


639 

6oO 


689 


497 

467 


16 

651 

160 


Yarn y. Adil, 46 P R IS93 

Yalshyant Narayany. Vitbal Diyakar, 21 B 267 
Yeddamapndi Lakshmi K^rasimha Bo?y y. Rep« 
alii Sitaramaswami, 19 Ind Gas 440; 24 M L 
J 288; (1913) M W N 282 
Yegnarama Dikshitar y. Gopala Fattar, 41 Ind 
Gas 738; (1917) M W N 696 
Yegnarama Diksbitar y. Gopala Fattar, 47 Ind 

Gas 648; (1918) M W N 59 6 ; 8 L W 367 ... 

Yethirajnlu Naidn y. Mukuntbu Naidn, 28 M 
363; 15 ML J 299 

York Buildings Co. V. Mackenzie, (1796) 8 
Brown P 0 42; 3 Paton 378; 3 B R 432 


B8 

816 


641 


Zaibunnissa y. Hasaratnnnissa, 62 Ind Gas 162; 

1 U P L R (J. 0.) 1} 22 O O 124 
Zainab Bibi y. Bader*ud-dm, 17 Tad Gas 187; 
43 PR 1913; 270 P W B 1912; 20 P L B 
1913 

Zamir Mandal y, Gopi Snndri Dasi, 32 O 463 at 
p 467 note ... 

Zemindar of Cbelltipalli y. Rajalapati SotUayya, 
27 Ind Gas 77; 27 M L J 718 at p 720; 16 M 
L T 676; (1915; M W N 1 at p 3; 2 L W 1 17; 
39 M 341 

Zeya’s case, 2 L B B 333 

Zinnat.uu.uessa Khatun y. Girindra Natb Mu< 
kerjee, £0 0 788 ... 


204 

163 


167 


424 

862 


26 

602 

834 


< • * 


1920 . 


c' 


* 7 ^ . * ** 


VOLUME LIV/ 


OAIiOUTTA HIGB COURT. 

‘ Appeal FuOii Appkllatb Ohdbb No. 317 
* OP 1918. 

Jun© 17,1919. 

PresenU — Mr, Jastioe Newboald 
and Mr. Jnstice OomiDg. 

'KRISHNA PRASAD. MAITRA. SHKBiiT 
OP ANNOPURNA THAKURAWI— 
Dbcbie<Holdbr — Appellakt 

« « • 

V6T8tt8 

DHI5ENDRA NATE CHAKRAVARTY 

JdDGMANT'DbBTOB — RcbponObnt. 
t Limitaficyn, Act (IX of 8ch. I, 'Art. 18?— 

Saecutuyn of. decree — Noticet ord^ for service of, whether 
^te 1 ^d 8 Imitatiot^r— Limitation, commencement o/— 
^^davit service of notice, filing of, whether step^in^ 

qtd of eseecution. 

» «. . «... 

’ . An Older f on the service of a notice made by a 
Qo^t t<^ which the notice is sent by an executing 
vc^art lor service, has not the effect of extending the 
beriod of limitation prescribed by Article lb2, 
Bobednle I of the . I imitation Act, for making an 
appHoation for execution of a decree, [p. ?, col i ]■■ 
The filin g of an affidavit of service of notice in the 
Court to which the notice iesent by the executing 
Court for service, is not a step-in-aid of execution 
of the decree Cp* ^ > col. 2.] 

Limitation does not run from the date when the 
executipp case is. disposed of,- but. from the date, of 
presentotion of the application for execution, [p. 2, 
col. 1.] 

Appe*»l against the order of the Additional 
Distriob Judge, 24-PargaQnas, dated the 
18th September 1918, affirming that of the 
3iii:ordinate Judge, 3rd Court - of that 
BUtriot, dated the lOth June 1918. 

Baba Sarat Ohandra Muker.ei, for the 
Appellant. 

. Banu Hiralal 8anyal^ for the Respondent, 

; JUPGMENT, — This- is an appeal by the 
holder against an order refueing 
H^ontiox) pf hie deoree on the. ground 
that hie appliaation is barred by limit i* 
Iwn. The following ara.' the datsj naossi- 

I 


• 

sary to understand the pcrinte whioh. have 
been urged at the hearing of the appral. 
The deoree was passed on the 10th July 
1908 and an appnoation for execution was 
made in 1911 with which we are not 
concerned Then a second application was 
made in 1914. On the l8th January 1915, 
a notice was filed fjr service on the 
judgoient-debtor. under rule 22 of Order XXl 
of the Code of Civil Procedure. On . the 
22cd of January 1915 that notice was signed 
by the Sheristadar of the third Court of 
the Suboidiiate Judge at ^lipur. As 
the judgment-debtor resided in the town of 
Calcutta that notice was forwarded to the 
bl6ik of the Small Cause Court of Calcutta 
on the 22nd January and was received by 
him on the, 23rd January 1915 for fervice. 
On the 25th January 1915, the clerk 
of the Small Cause Court ordered the 
notice of the proceedings to be served and 
the notice was served on the judgment- 
debtor in Calcutta on the 27th January 
1915. On the 26th January 1916 the 
dUree-holder’s identifier made an affi'- 
davit of service in the Small Cause Court 
and that affidavit was forwarded with the 
return of service to the executing Court at 
Alipnr. In the Alipur Court the 2ad oi 
February had been hied for the hearing Of 
the execution case. Oo that day the ca.se 
was adjourned to the next day when it 
was dismissed for want of prosecution. 
The present application for execution was 
'eisd on the 26th January Itfls. the 
question, therefore, is whether any act 
was done on or after the -5tt. Jaonacy 
;9.5 from which the period of limitat.ou 
under Article lt2 of the Scheuele ot tlis 
Limitation Act can be held to have com- 
menced to run. Three points have been 
raised ou behalf of the appellant, ihe 
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first is that limitation should run from the 
25th January 1915 when the order for 
service was passed by the Small Canse 
Court. The second is that the filing of 
the affidavit on the 28th January 1915 
was a step'in aid of the execution from 
which the period of limitation should 
commence and thirdly, that limitation should 
run from the 2nd February 1915 when 
the Court passed an order on the application 
for execution. 

. regards the first point, relianoe 
18 placed on the case of Batan Ohand 
Oswal V. Dsb Nath Barua (1) where it 
was held that the date of issue of notice 
was the date when the Nazir of the Court 
made over the process to the peon for 
service^ As regards the meaning of the 
word issne’* in olaose (6) of Article 182 
of the Indian Limitation Act, reference 
may be made to sections 27 and 28 of 
the Oo^ of Civil Procedure and also to 
Order V, rule 21 and the following rules. 
There it is clear that the Court which 
issues a notice or summons is the Court 
having jurisdiction in the matter and not 
the Court to which the notice or sum- 
mons 18 sent for service. In the present case 
the issuing Court is the Court of the Sub- 
ordinate Judge at Alipur and not the 
Court of Small Causes in Calcutta. We 
cannot say that the notice can, under 
any oiroumstanoes. be said to have been 
issued on any date subsequent to its 
leaving the Court that was executing the 
decree, that is to say. the 22ad of 
January 1915. In the case relied on. 
the Nazir who made over the process to 
the peon for service was the Nazir of the 
Court executing the decree. What was 
held in that case was that the date of 
issue was the date on which the notice 
actually left the Court and that is the 
view we take in the present case. The 
notice actually left the Court of execution 
on the 22nd January, and the fact that 
in the Court of service it was made over 
to the peon on a later date cannot ex- 
tend the period of limitation. 

As regards the second point, it turns 
on the meaning of the expression *' Apply. 
ing in accordance with law to the proper 
Court for execution or to take some step. 

(1) 10 0. W, N. 3G3i 4 0, Ii. J, 630. 
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in aid of execution” in clause 5 of Artiol® 
182 of the Schedule of the Indian Limita- 
tion Act. On behalf of the appellant, 
great relianoe is plaoejd on the decision of 
this Court in the case of Pran Krishna Das 
V. Protap Ohandra Dalai (2). In that 
case it was held that filing an affidavit to 
prove service on the judgment-debtor of a 
notice issued under Order XXI, rule 22 
of the Civil Procedure Code was equivalent 
to applying to the Court to take a step- 
in-aid of execution. At first sight this • 
case seems to support the appellant’s 
contention, but the facts in the present 
case are clearly distinguishable. In the 
first place the affidavit of serFioe was 
never filed^ by the decree holder, and 
secondly, it was not filed in the proper 
Court as defined in Explanation 2 of Article 
182. But in any case, we eannob hold that 
the filing of the affidavit in this case can 
be treated as an application to the proper 
Court to take some step-in-aid of execu- 
tion. As was pointed out in the case of Sarat 
Eumaru v. Jagat Ohandra Roy (3) the 
question whether an application in aid of 
execution has or has not been made is a' 
pure question of fact. In this case, the 
lower Appellate Court, as a final Court of’ 
faot| ban held that neither a writtan ilor 
an oral application was made along wifctt' 
the affidavit. Having regard to this finding 
it IB unnecessary to consider the many 
oases cited on both sides in which certain 
acta by the judgment-debtor in' ogeontion, 
proceedings were held to amount tU aq 
application to take a step-in aid of exwn-^ 
tion. If no application was made, the 
period of limitation cannot be extended by 
any act that was done. 

As regards the last point, it seems 
obvious that if on the date of bearing the 

°° application by the decree holder 
the Court can be implied, that dateipf 
hearmg cannot be sabetituted for the date, 
o the application. In the case to which 
we have already referred, namely, Sarat 
Xuwary Dasai v. Jagat Ohandra Boy (3), it wAn 
held that the 3rd March 1893. thatu, the date 
J? en the order was passed on the application 
or ezecudon, oould not be treated a% the 
a 0 of the application which had, in laot^ 
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l>een made on the 11th January 1393 as 
there was nothing to show that there 
was any fresh applioation made on the 
3rd Maroh 1893. Also it was pointed 
oat in the ease of Madan Mohun Dey 
Qanga Ohandra Boy (4) that the time 
runs from the date of the presentation of 
the applioation and not from the date on 
whioh the applioation is disposed of by the 
Oonrt. 

We, therefore, hold that this appeal 
fails on all the three points urged before us 
and is dismissed with oosts. 

We assess the hearing fee at 6ve gold 
mohurs. 

Appeal diimUsed, 

(4; 13 Tnd. Cas. 189; 17 0. L. J. 422. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Afpe&i. No. 37B of 1916. 

Deoember 5, 1916. 

Present: — Mr. Stanyon, A, J. 0. 
GOKULDAS NAINSUKHUASMARWARI 
— Defendant — Appillant 

vertui 

RADHAKISAN Minos, Goabdian SlTABAl 
—Plaintiffs — Rssponde nts. 

Nepliahle Imtrumente Act (XXVI of 1880, «• 20, 
ap^icabUity o/— >Handi paper, signed 6u( left blank, 
delivery of, effect of — Attachment of unsigned stamp, 
vnthout authority, effect of — Estoppel, 

The^ estoppel .arisiag from section 20 of the 
Negotiable Instroments Act can only be applied to 
the paper or papers whioh the signature covers. 
The delivery of a hundi paper signed but left 
blank cannot bo taken to give prima facie authority 
to make thereon a negotiable instrument outside 
the maximum value covered by the stamp by 
attaching thereto other unsigned stamps- [p. 4, col. 

The delivery of several signed stamps separately 
does not give prima facie authority to stick them 
toother for the purpose of a single instrument. 
It IB only when the signature is across two or more 
stamp papers pasted together showing thereby that 
the several stamps have been united with the 
sanction of the person making the signature, that 
Section 20 will govern as one transaction an instru* 
meilt angroBsed upon the joined papers, [p, 4, col. 

Appeal against the deoree of the Senior 
Sub.Judge, Akola, in Civil Suit No. 94 of 
1914, decided on 25th February 1916. 
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Mr. J. 0, Ohosh, for the Appellant, 

Sir B, K, Bose and Mr. Lai iffohan Bose, for 
the Respondent. 

JUDGMENT, — The plaintiffs, Musammat 
Sifcabai and her adopted son Badhakisan, a 
minor under her guardianship, brought the 
suit giving rise to this appeal olaiming 
Rs. 5,476*4 as due from the let defendant as 
the drawer, and the other defendants as 
the indorsees of Sk hundi for Rs. 5,00) dated 
the 19th July 1913 purporting to be pay« 
able in 61 days, t, d„hn the 13th Septem- 
ber 1913. The 1st defendant alone eon- 
tested the sai^, the other defendants re- 
maining absent. The contending defendant 
urged that, taking advantage of his 
possession of sighed hundi papers made 
over to him in blank, the defendant Aidan 
had drawn the hundi without authority and 
fraudulently and that the apparent drawer had 
received no consideration for the same. 

In reply the plaintiffs denied all knowledge 
of the alleged ciroumstaDoes under whioh 
the hundi was drawn, and pleaded seotions 
2'l and 118 of the Negotiable Instruments 
Aot^ 1881, as applied to Berar, as 
entitling them to recover against tbe con- 
tending defendant. The lower Court de- 
cided the snit upon the above' statutory 
estoppels, finding that the Ist defendant 
had in fact made ovbr to the defendant 
Aidan, a hundi broker, hundi papers, and 
bolding that the former could neither 
dispute the authority of Aidan to draw the 
hundi nor dispute the reoeipt of oonsideraticn. 
Tbe Judge held, however, that, in the 
absence of any agreement, interest could 
only be claimed under section 80 of tbe 
above enactment. In accordance with these 
findings tbe plaintiff Radhakisan being 
found the sole owner of the firm to which 
tbe hundi was indorsed, was given a deoree 
for Rs. 5,308* 5-6} with oosts and future in- 
terest. From this deoree the Ist defendant 
has made the present appeal, and t >:0 
ground urged by him amounts to th> that 
seotion 20 of tbe above Aot ha.s 
reotly applied to this case. 

There was a marked want ot 
upon the part of all couoom.w*. n o.;- ;! . c* 
with this oase. A mere 
plaint, pleadings and judgmei:^ to'd 

impression that the Court was je.aVn fb 

hundi drawn on a single 
But that is not the oase. The hun H iQ 
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written across three stamp papers, only 
one of wbiob is signed. The following 
diagram will explain this, the Eoglish words 
being a translation of the Gazrati in wbiob 
the hundtis written : — 


'Hundi stamp 

Hundi stamp 

Hundi stamp 

vof- Rs. 3 

of As. 12 

of As. IV. 


Sagatmal please 
accept the hundi 
as drawn. 

Hundi sold by 
Deokisan Aidan 
to Itaghunath* 
dasji Bampratap 
of Aidan. 

A hundi for Rs. 5,000 one-half of wbiob is 
rupees two thousand five hundred doable 
thereof being the full amount of this 
hundi drawn by Nainsnkhdas Gokuldas of 
Khamgaon (in I^ainsokhdas Gokuldas of 
Khamgaon) in favour of Deokisandasji Aidan 
of Akola payable wiihin 61 days from Adh 
'Sudi lo after being satisfied as to the 
identity of the person. Dated Saturday 
Asarh Sudi 15 S. 1970 — 19fch July 1913. 

The 1st defendant is bound by the sig- 
■- .nature on the centre paper ‘ciagatmar, 
wbioh is made by his authorised representa* 
.tiy^. But under each side of this paper 
j are pasted two other hundi stamp papers 
whioh are not found to have been delivered 
by him to Aidan and the affixing of which 
enabled Aidan to draw a hundi for a sum 
whi'ih exceeds by more than six times the 
maximum sum covered by the signed paper. 
•I am of opinion that the lower Court was 
wrong in applyingseolion 20 of the Negotiable 
Instruments Act to these unsigned attach- 
naenta. It is not alleged that there is any 
ussge which excludes hundis in Barar from 
the operation of seotion kO, and we may 
.therefoie, apply it. Section 20 reads thus:— * 

. “Where one person signs and delivers to 
another a paper stamped in accordance with 
the law relating to negotiable instruments 
then in fuioe in British India, and either wholly 
blank or havmg written thereon an incomplete 
negotiable instrument, he thereby gives prima 

/acifi authority to the holder thereof to make 

or complete, as the case may be, upon it 
negotiable instrument for any amount 
£pe 9 jfied therein and not exceeding the amount 
covered by the stamp. The person so 


signing shall be liable upon such instruments, 
in tbe oapaoity in which be signed the 
same to any bolder in due course for such 
amount; provided that no person other than a 
bolder in due course shall recover from the 
person delivering tbe instrument anything 
in excess of the amount intended by him to- 
be paid thereunder.*’ 

Now whether we look at the language 
of the section, or of the whole enactment, 
or of the Indian Gtamp Act or of tbe 
Buies made thereunder, tbe words *'a paper 
stamped” mean a single sheet of paper 
having engraved or embossed on it or affixed 
to it, a revenue stamp; and though tbe 
Stamp Act and the roles thereunder allo^ 
the joining together of two or more stamp 
papers for the engrossing thereon of a 
transaction requiring the aggregate value 
of the stamp ueed, and, except in the case 
of hundi paper, allow the writing area cf 
a single stamp paper to be inoreassd by the 
attachment of plain paper, ii is clear that 
the estoppel arising from a signature under 
section 20 can only be applied to the paper 
or papers which it covers. The delivery 
of a hundi paper signed but left blank 
cannot be taken to give prima facie authority 
to make thereon a negotiable instrument 
outside the maximum value covered by the 
stamps by attaching thereto other unsigned 
stamps. The delivery of several signed 
stamps separately does not give prima facie 
authority to stick them together for the 
purposes of a single instrament. It. is oqly 
where the signatnre is across two or. more 
papers pasted together, showing thereby 
that the several stamps have been united 
with the sanction of the person making 
the signature, that section 20 will govern 
as one transaotion an instrument engrossed 
upon the joined papers. Any other view 
of th© law would open a wide door to 
fraud, and destroy commercial confidence* 

I Ttma facie^ if the decision of this suit is 
to rest on the application of section £Q 
aforesaid, then tbe plaintiff-respondent could 
get DO more than the traximum of Rs. dOO 
covered by the only paper which is signed; 
provided he is an indorsee in good faith. 
Bat it would not be just to either party 
to decide a case so imparfeotly pleaded and 
tried upon a technical ground of that kind. 
The finding of the Court that the Is.t 
defendant gave signed papers to Aidan oannq^ 
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ilQaigb^d p.a^br pasted to 
eiush side ot; ibe signed paper. The ad* 
ditioD mnet have been made at the time 
of draWiPg tb^'instramentt when the a.nipant 

jobnsiddratipn^ was settled . ahd there is 
pb$b>r admiseioD nor proof that the let 
defendant delivered to A fdan wholly blank 
stamp papers, .with anthority to. paste theiii 
bn to sighed papers. Soif oohld the delivery 
of .^p.nsigoed papsrs; raise any presumption 
ander section 20. The ease most go baok as 
whingly deoided; on a prelitninary ground, 
hkihelynh the assamption that seStioil 20 
applies to all the three papers of the hundi 
in shit. 

The appeal is allowed; the decree of the 
lower Ooart is reversed and the ease remand- 
ed, _tb that Court for fresh trial and decision 
wi0i advertence to the above remarks, as 
between the 2od plaiptiff and the lat 
defendant only. The appellant will be given 
a refund oartiBoAte. His other costs here 
hhd hitherto and the claim of ihe plaintiff 
to bosts against him will abide the resolt* 
This jadgnient does not affect the lower 
poart's decree against the defendants who 
nave hot appealed. 

Appeal allowed, 

OAIjCUTTA high court. 

Appeal fsom Appeluts Dso&bb No. 885 

OF 1916. 

April 10. 1918. 

PreeenU — Justice Sir Ernest Fletcher, Kr,, 

and Jaetioe Sir Syed Shamsnl Hade, Kt., 
GIRISH CHANDRA GHOSE and othbbs— 

PlaiftifFs^ Appellants 

versus 

EISHORE MOHAN DAS — Defendant 

• . , — Respondent. 

Bvxdewe Act (I of 18^2.^, «. 114 — Registered letter 
returned to sender as having been refused by addressee 
— PrewAmpWon. 

Whore the addressee of a letter containing a 
notjoe to quit, sent through the Post Office by 
registered post refuses to take delivery, a Court 
would be entitled, under section lU of the Evidence 
Act, to presume that the letter reached him in the 
ordinary course. The fact that the letter was 
rertmed to the sender, not through the Dead Letter 
Uffioo bub as a letter which the addressee had refused 
to a^pt, would not destroy the presumption. 

Apical against the decree of the Subordi- 
nate Judge, let Court, Hoogbly, da*ed the 
w January 1916, reversing that of the 
aunsif, let Court, at Howrah, dated the 10:h 
September 1914, 


.f 


. » 






Babus Satindra Kafh Muhherjee and Atindra 
Nath Mithhe^^iee, for the Appellant. 

JUDGMENT. 

PLSTcaBR. J , — This is an appeal by the 
plaintiffs against the decision of the learned 
Subordinate Judge of Hoogbly, dated the 7tb 
June 1916, reversing the decision of the 
Munsif at Howrah. . The plaintiffs sued for 
a declaration of their title and for ejectment 
of the defendant after service of notlbb 
to quit under the provisions of the Transfer 
of Property Act. The Brst Court gave the 
plaintiffs a deoree. The .second Court revers* 
ed that decision acting on the decision of 
this Conrt in the case of Oobtnda Ohandra 
Sahay. Bwarka Nath Patita (1). Of oojarse, 
the decision in each case mnst depend on 
the particular facts proved . in that. case. 
One must first look into the facts proved 
in each case and then apply the law. . In 
this case, the evidence proves that the 
notice was placed in a registered cover 
addressed to the defendant at bis residence. 
It was taken to the Post Office, registered 
there and left in the custody of the Postal 
autboritiee. Therefore, under the provisions 
of section 114 of the Indian Evidence Act, 
the letter having been properly placed in 
the custody of the Post Office, the Court 
might presume that that letter reached the 
defendant. The Post Office returned the 
letter, not through ihe Dead Letter Office but 
as a letter which the defendant bad refused 
to accept. It seems to me that that portion 
of the evidence does not, in any way, 
destroy the presamption that the Court might 
make under the terms of section 114 of the 
Evidence Act, that that letter having 
been duly posted, in the ordinary course of 
business, reached the defendant. It is trifl- 
ing with the facts ofthisoaseto come to the 
ooDolusion tb^t proper service of the notice 
through the Post Office has not been made. 
Each case most stand on its own facts. In 
this case, the only oonolasion that a reason- 
able Judge must come to on the facts 
proved is that the letter containing the 
notice to quit having been duly oomtnitled 
to the charge of the Postal authorities for 
delivery to the defendant in tbo or'^lini’ry 
course reached the defendant That being 
60 , .1 think the service of tbo notice to 

quit has been properly proved. The decision 

0) 26 Ind, Cas. 932; 19 G. V/. N". 459; 20 0. L. Jt 
45o, 
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of the learned Subordinate Judge must, 
therefore, be set aside and the decision of the 
Munsif. restored. The appeal must he 
allowed, with costs, both in this Court and in 
the Courts below. 

SflAMsUL Huda, J. — I agree. 

Appeal alloioed. 


OALOUTTA HIGH COURT. 

Appeal from Osiqinal Decree No. 65 of 1916. 

July 24,1919. 

rrsfen/:— Justice Sir Asutosh Mookerjee, Kt , 

and Mr. Justice Panton. 

MANOHAE MOOKERJEE— Plaintiff 

— Appellant 
persue 

Baja PEARY MOHAN MOOKERJEE 

AND OTHEP8 — DeFESDANTS — RESPONDENTS. 

Trust, private — Debuttar estate— Shebait, failure of 
line of — Foxt/nder, right of, to appoint Shf^bsit— 
Bemoval of Shebaifc, suit for, maintainability of — 
Administration of trust — Misconduct of trustee — 
JHscretion of Court — Trustee, whether can purchase 
trust property — Civil Proced/ure Code {Act V of 1906}, 
8. 92, applicability of, to private trust. 

The rule embodied in aeotion 92 of the Civil 
Procedure Code cannot be extended to private 
truste. [p. 11, col. l.J 

Where the line eriginally indicated by the founder 
fails the founder or his heir has the right to 
nominate the shehaxt, and this principle applies 
equally to private and public trusts, [p. 11, col. 1.] 

The founder or his heirs may also sue for the 
enforcement of the trust, for the removal of the old 
trustee, for the appointment of a now one and may 
thereby secure tho proper administration of the trust 
and its properties. Whatever restrictions may have 
been prescribed by the Legislature as to the mode of 
institution of such suits in respect of public trusts 
the rights of the founder of a private trust and his 
heirs remain unimpaired, [p. 11, col 2.] 

On the analogy of the well settled principle of 
English Law the view may be maintained that in 
respect of a dchuttar in India the founder or his 
heirs may invoke the assistance of a judicial tribunal 
for the proper administration thereof on the allega- 
tion that the trusts are not properly performed, and 
the case is stiejigthcnod when the management would 
under the terms of tlie trust vest in the plaintiff as 
the founder’s heir, on a vacancy caused by the 
removal of the actual iucuinbont for misconduct, 
[p 12, col. 1.] 

Attorrtey-Qeneral v, Vedhom School, (1867) 23 Beav. 
360; 63 E. R. 138; 11 H. R. 109; 26 L. J. Ch. 497; 3 
Jur. (n. 8.) 325; 6 W. U. 296; Bxddia Soonduree v. 
Doorganund, 22 W. R. 97; Fazi Hassan v Sagun, 24 B. 
170; 1 Bom. L. R.649; Prof-unnoMuyee Dosseev. Koonjo 
Beharee, (1^64) W. II. 167; Ram Naraxn Singh v. 
Bamoon Paurey, 23 W. R. VG, relied on. 

A tru.stee cannot purchase trust property directly 
or indiiectly from himself or at his own sale. The 
rule is universal that, however fair the transaotion, 
the cestui que trust is at liberty to set aside the sole* 


and take back the property. The law does not stop 
to enquire into the fairness of the sale or the 
adequacy of the price but stamps its disappi^val 
upon a transaotion which creates a oonflict between 
the self-inteiest and the integrity of the trustee and 
this principle is equally applicable to the case of a; 
purchase made by the shebait at a sale publioly held 
or held at the instance of a Court in execution of a 
decree against the debuttar estate, [p. 13, cols. 1 & 2; 
p. 14, coL 2.] 

The question as to whether there are suffioient 
grounds for the removal of a shebait is within the 
sound judicial discretion of the Court In such a 
case tho Court is guided by considerations of the 
welfare of the beneficiaries and of the trust estate, 
and also of a clear necessity for interference to save 
the trust property, [p. 18, cols. 1 & 2.] 

Appeal against the decree of the S^nh« 
ordinate Judge, Hoogbly, dated the 28rd 
Deoemher 1915. 

Mr, N, Sircar (with him Babns Biraj 
Mohan Mozumdar, Hiralol Ghakravartix Taradae 
Okaiterjee, Sailendra Naih Ohatterjee and 
Framathn Nath Banerjee\ for the Appellant. 

Baho Mahendra Nath Bop (with him Bahn 
Surendra Nath Boy, Dr. Vtearha Nath Mitter, 
Bahus Haradhan Ohatterjee and Kumar Sankar 
Boy), for Defendants Nos. 1 and 2, Respond* 
ents. 

Baba Dwarka Nath Ohakravarti (with him 
Bahn Bijoy Kumar Ohatterjee), for Defendant 
No. 3, Respondent. 

JUDGMENT. — This is an appeal by the 
plaintiff in a suit for the oonstrnotion of a 
Will, for the administration of a trust (private 
debuttar) created thereby, for the removal 
of the trustee, for the appointment of a new 
trustee or receiver, for declaration that an 
execution sale of a portion of the trust 
estate held on the 14th January 1913, when 
it was purchased by the son of the trustee 
was invalid and inopelative, for proper invest- 
ment of a sum of Rs. 11,500 alleged to form 
part of the trust estate, and for other 
iuoldental reliefs. The Subordinate Judge 
has found in favour of the plaintiff upon 
several of the questions in controversy, but 
he has dismissed the suit on the ground 
that the allegations of misconduct have not 
been established and the plaintiff is not 
entitled to ask for the removal of the trustee. 
To appreciate the eubstantial points in dis-- 
pnte, between the parties (whose relation- 
ship will appiar from the annexed genealogical 
table), it is necessary to oonsidei briefly the 
history of the trust which, since its foundation, 
has formed the subject of many proceedings 
in Oourt, 
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Jagomoban Mookerjeoj the oommon anoestor 
cf the parties to this 'anit, made a testa* 
mentary diepoaition of bis properties on tbe 
llth September 1840, and died a week 
later. By tliis Will, he dedicated “Certain 
properties' to the skeoa or worship of two 
Thakarp, Sridhar and Gop-^leswar Siva, 
established by .him, tbe, annual oelebration 
of the Durga Paja, the Sradh of ancestors, 
and other pions acts, snob as the mainten- 
ance of childless widows, the construction 
of roads for public use and the excavation 
of tanks. The testator also provided for 
tbe order of saccessibn -to the office of 
shehait among bis own descendants. Tbe 
first shehaits were his eldest son, Jaykrishna 
Mookeriee and Hacanath Cbatterjee (not a 
member of the family). HaranathdiecToh the 
29tb January 1862, and thereafter Jaykrishna 
oontinned as sole shebait till hrs death on 
tbe 19i)h July 1888, Bajkrishna who, accord- 
ing to the Will, was to have followed 
Jaykrishna bad died in 1880. Consequently 
Jaykrisbna was succeeded by his step-brother 
Nabakrishna who died on the llth September 
1890. On his death, the suooeesion opened , 
to his brother Bijaykrishna. Raja Peary 
Mohan, tbe second son of Jaykrisbna opposed 
Bijaykrisbna and thre’^ every possible 
difficulty in the way of bis ob^ining 
possession cf tbe debuttar estate and oolleot- 
ing the rents. After the usual preliminary 
contest in tbe Revenue and Criminal Courts, 
on the 10th June 1892, Bijaykrishna 
ioebituied a suit in tho Court of tbe Sab* 
ordinate Judge of Hoghli to establish his 
title to the. office of s/iebaiY under the Will 
of the founder. The suit was defended by 
the Raja, who denied the genuineness of 
the Will and the existence of the debu'tar. 
On the 29th January 1594 the Subordinate 
Judge decreed the suit, and on that very 
day Bijaykrishna died. Raja Peary Mohan 
preferred an appeal to this Court on the 
‘25th January J8?5 (as apparently some 
considerable time was taken up by proceed- 
ings for amendment of the decree) and 
joined as rfspondentsthe sons of Bijaykrisbna 
who had been appointed exeoutora to the 
estate of their father undnr his Wdl. In 
the memorandum of appeal, he challenged 
tbe factum and validity of the debuttar and 
completely repudiated tbe trust created by 
his grandfather. The appeal came to be 
beard before Maclean, C. J. and Banerjee, 


J. on the 2l^h August 1898 when the Baj\ 
took up thd position that he had succeed- 
ed as shehait^ upon the deathi of~his uu.ole 
Bijaykrishna on the 2^th Jankaryi 1894 and 
,that, consequently m4ny. of the. questions 
raised in the suit had ceased to.bs df practical 
importance. The resnlt was that thS* decree 
. of the Court below was oonSroieil isubjeot 
to modifioatidns. One impoi^tant vAriation 
made was that tbe thed_ reSboudents, the 
executors to tbe estate of : Bijaykrishna, 
could not prooehd with tbe, enquiry into tbe 
accounts of ; the debutiar estate as <ilireoted 
by tbe Sabordibate Judge, But thA litiga- 
tion thus brought to an end, dii not and 
obviously could cot terminate the dentroverey 
between Raja Peary Mohan -and rs^ira* 
sentativES of Bijaykrishna. I.Mja Peary 
Mohan had snccessfully ' kept Bijaykrishna 
ont of the estate frfeha' the llth 

September 16J0, when Bijaykrishna bsoame 
entitled to snooeed as shebaitt up till thid: 
.29th January 1894^ Whan Bi jaykrishnlt 
died. Bijaykrisbna had not bsen able td 
: collect more tfa'an Rs. 4,607 during h^ 

^ oumbenoy j be had, on the other band, i^'pgnk 
considerable sums of money in protektfniji 
the debuttar estate and in perftirmifig :ftis 
obligations -as ehehait during iaU- the tiini^ 
. .that _Raja Peary Mohan was id -po^seSsid^ 
and enjoyment of tbe income. The'^oq* 
sequence was that even before tbe Raja^' 
appeal in tbe previous suit was beard ifi^ 
the High Court, the representatives of 
Bijaykrishna bad, on tbe 25tb January 
1897 instituted a suit in tbe Court o4 tbe 
Subordinate Judge of Hughli to i^eooverthe 
sum of Rs. 77,964 from the d^biitpzr estate 
to which Raja Peary Mohan baA ■<'nboeeded 
as shebait, or in tbe alternative, Jfrom him 
personally. - The .Sqbdtdinate Judge made a 
preliminay decree for accounts on the 17th 
February 1899 Tb'e .defendant appealed to 
this Court, and on tbe 28th November 1900 
Banerjee and Brejttt ^J*, directed the plaint 
to be amended, and rehoanded the case to the 
Court below fOf a fresh trial [F&arif Mohan 
Mukherjee v. Narendra KrUh^gi The suit 

was re tried, with the resnlt that^A*^ prelimi- 
nary deoreu* for accounts was again made on 
the lOtb Ftibroary 19J2, rhia was follow 
ed on the .HOth June i9(/3 by a final decree 
for Bs. 45,960 against the dshuttur estate* 

(1) 6 C. W. N, 273, 
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S%jJ Peary . Mohan appealed *0 the High 
Qbnrt, with the reshU that the deoree of 
the Sahordibafe Jadge was onn&rmed on 
the 24feh Febrnary 905 by -‘'Jhofle and 
Pargiter, JJ.: h'eaty Mohan Mtikerjei v. 
^Sfi^UraNatk MuJeerjee (2). The Raja was not 
^tlsBed.arid appealed to the Privy Connoil. 
Qpthe 16th Deoembei- 1£0'J the Jndioial Oom 
rnlttee dismiseed the appeal and the jndffaient 
delivered by Lord Maonaghten oommentefl 
njin hie wrongful aolis: ’^eary {f'^hun Muk^rj^e 
v.Narmdfa Nath Mukerje^ (S). the decree- 
holders promptly applied for exeontion on the 
1st May 1910 to realise a sum of 83.543 
WalueiVe of interest and oosts in all ' the 
Oourts. They claimed that the ooets of the 
fjohrt of first instance were realisable out of 
the debuUar estate, while the costs of the 
appeals to the High Conrfc and the Privy 
Oonnoil were realisable from the judgment- 
debtbr personally. Raja Pesry Mohan took 
objections to the ezeoatioo on the 
27th July 1910^ including an objection that 
A personally liable to pay the oosts 

dfthe High Court and the Privy Council. 
These objections were overruled by the 

Jndge on the 3rd De -ember 
P-ija Peary Mohan apoealed to the 
iff Oonrt ftgf&iDsjt the deoision impofling^ a 
personal liability on him, andobfairei an 

order for stay of prcoeedings during the 
pen ency of the appeal. No appeal was pre- 
ferred against the order overruling his ob- 
jections to execution against the debuitar 
estate. The result was that while execution 
against him personally was held up by 
or er of the High' Court, it proceeded 
against the dehuttar estatp, and an order for 

the Saborii^a^e Juige 
op nih lOfh January i^l , Farther objeo- 

1 to the execution on the 

Aith Jannab 1913, with a view to 
▼^rythe order in which the attached pro- 
perties were to be sold, but they proved 
tnfraotuous. Qo the Uth January 19 1 3. 

^ ?w valuable cf the properties com- 
Prised m the ^ebvtiar estate, namely. 

nnf^'*** of lot Babir^oia was 

up to auction and was purchased by 
aPupendranalh. one of the Kaja^e sodp, for 
sum of Rs, 1.56,600, The appeal prefer 

f=82j9 0. W. N. 421. 

I. A J* 220; 37 

9 1 12 Bom. L. B 2bt, go U. ti. J. 171 IP.jO.). ; 


rel by Raja Peary Mohan against the order 
for personal execution Was heard in tJiin 
Court by Jenkins C J. and Ray, J on the 
2 Jth Marah 1913. and .as ‘J® 

the ground that, under the terms of- the 
deoree of the High Court arid of the. Privy 
Council, he was personally liable Jor the 
oosts awarded thereby. Th‘e Court pointed 
out that there was nothing insonsisteut in 
the fact that the claim sought to be enforced 
had been decreed against ths debuitar estate 
with the direction that the sVebzU should 
be psr.^onally liable for the costs of the 

litigation conducted by him on behaif o^tbe 

Thaknrs. ” 

Meanwhile, on the 17tfa February 1913 
that is, about a month after the sale of 
Bihirgora in execution and its purchase by 
the sou of the shehait, Monohar Mookerjoe 
a grandson of the founder and the eldest 
surviving son of Rajkrishna, had instituted 
the proseot suit for administration of -the 
trust estate. The principal defendants were 
R4ja Peary Mohan m his capacity, as shebai't 
as also in his personal oapaoitjr, and Bhu 
pendranath h^la eon who had parohased 
Bahtrgora The pU.ntifiF farther joined' ae 
piofoima deferdanfP members of the various 
branches of the familj,' all descendants 
of the fonoder Jagamotan M lokerjee The 
salt was defended by the Raja and Bha. 
pendranath. The former challenged all the 

material allegations in the plaint, while 
the latter alleged that as he had pur- 
chased Bahirgora for himself with his own 
money, the property in his hands ooold 
not be declared to bs trust property The 
fourth defendant. Prafapnarain, the eldest 
son of Nabakrishaa, also tiled a written 
sfafement, whia'i does not require further 
a -.js.deraii .„,^ no relief is claimed against 
hun and he has died during the pendency 
of this hligation ; The following thirteen 
issues were raised on these pleadings : 

1. His the plaintiff right of suit’ and 
cause of action P 

2. Has tins Oouit j irisdiotion to try this 
suit P Is the suit maintainable in the wav 
in which It has been framed ? 

3. Has the plaintiff the right to maintain 
this euit under section ' 66 of the Civil Pro . 

oedure Code 't 

4. la the plaint sufficiently stampedh 

.a the enit barred by Jimitatiom 
estoppel ana aoquieeoeuoe f 
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6. Is the plaintiff astbenext presamptive 
$hehait for the time being entitled to the 
deolaration sought for by him, and was 
Bbnpendranath Mookerjee (defendant No. 3) 
aollading with Baja Peary Mohan Mookerjee 
Hdefendanta Nos. 1 and 2) in the pnrohaFe 
of the dehuttar property or was he an in. 
nooent pnrohaser for valne without the 
knowledge of the Raja’s wrongdoings ? 

^ 7. Are the allegations of misoonduot 

■made by the plaintiff against defendant 
No. 1 trueP if so, are they suffioient to 
juetify the latter’s removal from the «Ae- 
haitship? 

^ 8. Is the plaintiff entitled under the 

terms of the Will of the late Baba Jagomohan 
Mookerjee to ask for the removal of the 
'defendant No. 1 from the shehaitship and 
for the appointment of another trustee .in 
his plaoe, and to have a eobeme for the 
exeoation of the trust prepared by the 
Court F 

^ 9. Whether the defendant No. 3 pur- 
vhased the dehuttar property at the aootion 
sate as a mere benamdar for Baja Peary 
Mohan MookerjeeP 

10. Whether the plaintiff is entitled to 

the deolaration that 12-aona8, 16 gandaa 

hf Bahirgora with Ghakran purchased by 
defendant No. 3 at auction is dehuttar pro- 
perty still? 

11. Whether the defendant No. 1 oan be 
restrained from withdrawing the snrplas 
sale-prooeeds deposited in Court in exeou- 
tion oase No. 52 of 1910 ? 

^ 12. What relief, if any, is the plaintiff 
entitled to P 

^ 13. Wbioh of the parties has under 
the terms of the Will of late Jagomohan 
Mookerjee the best claim to the shehailship 
of the Thakurs and the dehuttar estate? 
Is defendant No. 4 the best entitled to 
olaim them as Jaiekta Putra of the Bansha? 

The Subordinate Judge has found against 
the plaintiff on the second part of issue 
No. 1, on the Orst part of iesne No. 6, and 
on issues Nos. 7, 8 and 10. but in his favour 
on the brat part of issue No. 1. issues Nos. 2, 
3. 5, second part of issue No. 6 , issues Nos. 9 
und 13. On these Bndiogs, the Suhordinale 
Judge has dismissed the suit with costs. 

In support of the present appeal, preferred 
by the plaintiff, two fuhbtantial gxcnnds 
have been urged, namely, first, that in the 
oircum&iaQoes disclosed in the evidence, not- 


withstanding the sale of the Bahirgora..iQ 
execution and its purchase by the son of 
the shehait with funds supplied by his. 
father, the property should in law be still 
regarded as part of the trust estate, and^ 
secondly, that in view of the past conduct 
of the shehait in relation to the dehuttar 
estate and his present position which in- 
volves a clear conflict of duly and self- 
interest, he should be removed .from the 
office of shehott. On behalf of the re<. 
spondent shehait the validity of these oon-. 
tentions has been questioned, and it has 
been urged in addition that the plaintiff 
is not competent to maintain the present 
suit. On behalf of Bhupendra, the sod of 
the shehait, the finding of the Subordinate. 
Judge that be was not the real purchaser 
has been assailed, and an endeavour has. 
been made to support the decree on the 
ground that be is entitled to the protection 
enjoyed by a bona tide pnrohaser ^or yalpe^ 
The reasons assigned by the shehait to 
justify the decree made by the Subordinate 
Judge have also been reiterated on behalf 
of Bhupendranatb, though as pur^^ohaser be 
is not directly concerned with th’e matters 
raised therein. The questions which emerge 
from the elaborate argnmerts addressed to 
us by the several parties may be oonvenl* 
ently examined in the following order : 

(») Is the plaintiff competent to maintain 
the present suit P 

(it) What is the true nature of the 
purchase of Bahirgora in execution by Bbur 
pendra and what is the legal effect thereof 
on the dehuttar estate P 

(iii) Have sufficient grounds been estab- 
lished for the removal of the shehait P 

As regards the first question, the defend- 
ants have contended that as the plaintiff 
has DO present interest in the dehuttar 
estate, he is not competent to maintain this 
action. No authority has been sited ib 
support of this argument, but reference has 
been made to section 92 of the Civil Pro- 
cedure Code. That section, it is ootioedjsd, 
is applicable only to trusts created for 
public purposes of a charitable or religious 
r.ature ; suits in respect of alleged breaches of 
such public charities may be instituted, either 
by the Advocate General or by two or more 
persons having an interest in the trust who 
have obtained the consent in writing of the 
Advocate General. The defendants- respond* 
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enis have laid stress on tlxe fact that 
be objeot of this restriotion was to prevent 
ibe institotion • of an indeBotto nnmbjr of 
reekless and harassing suits against the 
trustees of a pnblio obarity by individuals 
interested in tbe trust: Sajedur Saja Ohow- 
dhuri V. Qour Mohun Dai (4), Budree Das v. 
Ohooni Lai (5), D'Orut v. D' Silva (6), and 
tjiey have pressed us to extend, to private 
trusts by way of analogy, the rule embo- 
died in seotion 92, and to hold that, as 
in tbe ease of pnblio. trusts so also in 
the ease of private trusts, the interest 
of tbe plaintiff in the trust, sufficient to 
tualify him to maintain his suit, must be 
an existing interest, not a mere oontingenoy 
por the mere possibility of snooession to 
the managership of the trust properties* 
aohittddin v. Sayiduddin (7), Budh Singh 
Dudhuria v. Niradbaran Roy (8). But we 
Aannot aoeept tbe oontention of the respond- 
ents as well-founded either on authority 
9^ on^ prinoiple. In the ease before us, 
aoBording to the Will of tbe founder, the 
plaintiff stands, after Baja Peary Mohan, 
the next in order among persons entitled 
to snooeed to the offioe of shebaitt 
as {Bansher Jaxshta tutra) tbe 
eldest male member among tbe de- 
fendants of Jagomohan Mookerjee; as 
snob, be is olearly oompetent to maintain 
this suit. It is not neoessary for oar 
present purpose to reoapitnlate all tbe 
rights of the founder of a oharitable trust 
OT of his heirs in relation to the trust. 
The authorities are olear upon the point 
oertain events, for instanoe, where 
the line originally indioated by the founder 
fails, the founder or his heir has the right 
to nominate the shsbait or have vested in 
him the shehaitshipt and this principle is 
ftpplioable equally to private and pnblio 
^usts: Das Babaji v. Pertap Ohunder 

^arma (9). Raj Krishna Dey v. Bipin Behari 
D^ (10), Boidyo Qauranga Sahu v. Sudeoi 
“Ota (ll). Analogous to this doctrine is the 

(4) 24 0. 418. 

(®> 88 0. 789i 10 0. W. N. 681. 

on « 8®®* 82 M. 181 j 4 M. L. T. 345. 

u } 4\j o. 810# 

: (8)2 O.L. J.481. 

S?i 8 lad, Oas. 408t 11 0. L. J. 2. 

Jii\ 1? ^ O’ 25I» 17 0. L. J. 189. 


prinoiple’ that the founder or his heirs 
may sue for the enforcement of the trust, for 
tbe f moval of the old trustee, for the 
appointment of a new one and may thereby 
secure the proper administration of tb^ 
trust and its properties* Whatever restrio* 
iions may have bean prescribed by the 
Legislature as to the mode of institution 
of snob suits in respect of pnblio trusts, 
tbe rights of the founder of a. private 
trust or of bis heirs remain unimpaired. 
Such right of suit by the founder or his 
heirs is recognised in a long series of deci- 
sions: Bhurruck Chunder Sahoo v. Qolam 
Shuruff (12), Mohesk Chunder v. Koylash 
Ohunder (13), Biddia Soonduree v. Doorganund 
(14), Sheoratan Kuntoari v. Ram Pargaah (15), 
Oiyana Sambandha Pandora Sannadhi v* 
Kandnsami Tumbiran (16), S<Uhappayyar v. 
Periasami (17), Qaiopati v. Bhagavan Doss 
(18), Qanapati Ayyan V . Savitkri Ammal (19). 
As Lord Mansfield, observed in Si, John's 
ColUge V. Toh'gton (20) a charitable founda- 
tion, so far as it is oharitable, that is, so far as 
it is formed to give effect to a oharitable pur- 
pose in reference to property provided by the 
founder, is the creature of tbe founder* 
He has tbe right to determine, when the 
charitable foundation is established, the 
mode in which the foundation shall be 
governed and its revenues applied, and the 
law reserves to him and his heirs or 
appointees oertain permanent functions with 
a view to prevent what is called by Holt. 
C. J,, all perverting of the charity**: Phillips 
V. Bury (21). This right, according to 
Lord Hardwioke, has its origin in ‘*the 
property of the donor and the power 
which every one has to dispose, direct 
and regulate bis own property*’: Qreen v. 
Rutherforth (22). Under the Law of England 
it is well-settled that if a private person 
is tbe founder of u oharitable corporation, 
then he and his heirs are the visitors, 

(12) 10 W. R. 458. 

(13) 11 W. II. 143. 

(14) 22 W. li. 97. 

(15) 18 A. 227: A. W N. (l.89«)37; 8 Ind, 

(s. s ) S58 

(IC) 10 M. 375: 3 rod. Doo. (K. 8.) 1015. 

(17) 14 M- I: 0 Tiul. Deo. (n. 3.) 1. 

(IS) 15 M 44. 

(19; 21 M. 10. 

(20) ( 1757; 1 Barr. 158 at p. 200; 97 E. R. 245. 

(21) (1768) 2 T. R. 340 at p. 353; 100 iJ. R. 180. 

(22) (1750) 1 Yea. 462; 27 E. R. 1144, 



afe INDIAN OASES. 

H1K0H4R MOOEEBJEfi V. PEABT UOHAR MOOEEBJEE. 


Vi7[isao 


.% vir 




it is only vhere the line of heirs of a 
private fonnder has beoome extinot, or where 
they cannot be found or are incompetent to 
act, that the visitatorial power devolves 
on the Crown. Attorney: General v. . Gaunt 

(23) , Attorney General v. Dedkani School 

(24) We are of opinion that on the analof^y 
of this Well-recognised principle, the view 
may be maintained that in respect of a 
dehuttar in this country, the founder or 
his heirs may invoke the assistance of a 
judicial tribunal for the proper administr* 
atioh thereof on the allegation that the 
trusts are not properly performed; arid the 
base is strengthened when the riianagement 
would, under the terms of the trust, vest 
in the plaintiff as the founder’s heir, ori 
a vacancy caused by the removal of the 
actual incumbent for misconduct: Biddia 
Soonduree v. t)ootganund (l4>; Knzi Rosan v. 
Sagiin (25), P'rosunno Moyee Dosse v. Eoonjd 
Beh'aree (26), Lam Narnn Singh v. Bamoon 
Pdurey (27). We hold accordingly that the 
biairitilE is entitled to maintain the present 
suit. 

As regards the second question, three 
points require examinatioo, namely, firsts 
who supplied the purchase mbney; secondly^ 
if the purchase money was supplied by 
Raja Peary Mohan, can the validity of the 
sale be sucoesefully impeached, as between 
the dehuitar estate on the one hand and 
the nominal purchaser on the other; and 
thirdly, if the sale can be impeached, on 
what terms should the property be restored 
t6 the dehuttar estate. 

As regards the first of these points, it 
has, in our opinion, been conclusively 
established that tV^e purchase-money was 
ehpplied by the Raja. The property was 
knocked down to Bhupendra on hia bid 

of Rs. 1,56, COO. Rs. 40,0U0 which was 


that this was part of money which h4d 
been received by hiiri about that datri 
from hie Zainindari is Sagar Islarids, 
Bhupendra states that, in order to make 
up the sum of Rs. 40.00:>, he borrowed 
Rs. 2.600 from an officer of his couBip 
Prabal Chandra Mookerjee, who nbnfi'ritih 
the allegation and adds that he was re*paid 
the loan two or three days later. Thd 
balance of the purchase-money Rs. 1,16,600 
was deposited on the 28tb January 1913 
with a chalan, which sets out the riairibers 
of the currency notes. There were ten 
notes of Rs. 10,000 each and sixteen nbt^'d 
of Rs. 1,000 each, besides sixty notes pi 
Rs. 10 each. The whole of this mbne^ 
has been traced to the Raja. It is proved 
that Bhupendra obtained Rs. 1,16,000 frpiid 
the Bank of Bengal on a deposit of 
Government seourilies for Rs. 1,S0,00()» 
These securities stood in the name bi 
Raja Peary Mohan up to the 9th j^anuary, 
1913, and were thereafter endorsed by 
him in favour of Bhub'endra who pledged 
them with the Bank on the 25th January 
1913. An account was opened hy the 
Bank with Bhupendra on that date; this 
was closed on the 3rd Eebruary 1914. 
There is thus no escape from the position 
that the whole of the purchase-money was 
supplied by theRajatoBhupendra. Bhupendra 
states, in the course of his deposition, that 
he had in his possession Rs. 55,000 which h4 
had kept concealed from his father. If 
this he true, his position is certainly not 
improved; if be applied money, which 
belonged to his father, to make the purohase, 
the property would clearly belong to hU 
father. There is also the significant 
circumstance that Bhupendra had no 
separate funds of bis own arid that father 
and son lived as members of a joint family# 


slightly in excess of one fourih of the On these facts, it is not very material to 
T.n..»hacA Tnnnfiv. was d^noRiteH on hia discuss the motive which actuated Raja 

Peary Mohan when be made over to hie 
son Bhupendra the sum of money with a 
view to purohase the property Bahirgora. 
An elaborate story has been developed to 
the effect that this payment was made in 
pursuance of a scheme for a spediai tetta* 
meutary gift in favour of ' Bhupendra 
contained in a Will executed by Raja Peary 
Mohan on the 5tih Jane 1912; But this 
Wi-ll-has -baen -superseded-,' and ^after. ^^hfl 
icstitutinii of the present ’ smty Raj4 Pear^ 


purohase money, was deposited on his 
behalf forthwith. The chalan shows that the 
deposit was made by Ranti Chandra Harhi 
the Raja’s Am Moktear. Bhupendra admits 
that be received on the date of sale 
Rs. .37,400 from his father. Raja Peary 

Mohan confirms this statement and adds 

(23) (17fi0) 3 Swans. 158 note 36 E U. 811. 

( 24 ) ( 1857 ) 23 Bcav 3505 6 L J. Ch. 497 ; 3 Jur. 
(N. H.) 325 ; 5 W. R. 3145 ; 58 E. R. l.SK; 113 R. R. 169 . 

24 B. 170; 1 I . R. 64‘\ 

(26) ( \Y. R. .i.7. ' 

(i7) W. R. 76. 
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Molian has exeoated a deed of settlenaent, 
on the 27th Ootober, 1913. We oannot 
also overlook the fast that the theory of 
a speoial gift in favonr of Bhapendra who 
was to reoeive the Zamiodati of Sagar 
Islands (a property which, it ia alleged, 
might, for its preservation, entail heavy 
and unexpected expenditure on the owner) 
does not fit in exactly with the gift of a 
Isirge snm of money for investment in the 
way of purchase of a property for more 
than its full value. But whatever motive 
may have * inspired the Raja, the facts 
remain incontestable that he was the 
shehait of this property, that it was brought 
to sale in execution of a decree liable to 
be satisfied partly from the debuUar estate 
and partly from himself, and that at the 
execution sale which took place it was 
purchased by his eon Bhupendra with funds 
entirely supplied by him. 

As regards the second point, the plaintiff- 
appellant has contended that, as between 
the dehuttar estate and the sliebait, the 
sale of Bahirgora is inoperative in law, 
on ^ well-recognised principles of Equity 
Jurisprudence. In support of this position, 
Mhanoe has been placed upon the oases, of 

v. Walker (2&), Lacy, Ex pale 
James, - Ex parte (30), Bennett, Ex 
parte fol), Bandall v Erritgt'n (32), 

Walker lc3), Dotrnes v. Grn.ehrook 
134), Farrar v. Ea^rar (3o) and Baroda 
Banerji v. QajendraNuik Banerji (36). 

ness oases, it has been argued, recognise 
W at must now be regarded as an elementary 
ru e, namely, that a trustee oarmot purchase 
trust property from himself or at his own 

Iftw does not stop to enquire 
fairness of the ealeor the adequacy 
0 e prioe, but stamps its disapproval 

pen a transaction which creates aoocfiiot 

etween the self interest and the integrity 

(28WiRnn\*K®i> respondents have not 

® P' ®36; 31 E. E. 122P; 6 

® P- II- ®6i 32 E. 

(82) (IMS) fn S B. B. li 32 E. B. 833. 

(83) (1^^, ■‘I®’ * K B. 18; 32 E. B. 909. 

(») (lias! 

O.Cn 289* 9 C.UJ. 


Ch 


333 at p. 391; 13 


• ♦ ♦ * * 

disputed the correctness of this role, but 

have urged that a trustee for the sale of 
property cannot himself be the purchaser 
of it, because no person can at the same 
time fill the two opposite characters of 
vendor and purchaser and that consequently 
the disability, does not apply to a case 
where, as here, the property is publicly 
sold by a Court in execution of a^ 
decree. The respondents have further con- 
tended that in oases of purchase at execution 
sales, the same principle should be applied 
as governs a purchase of trust property by 
a trustee from bis cestui qite trust: 
Denton v. Vonner (37), v. Lord 

(38); in other words, such a transac- 
tion should not be pronounced inoperative, 
but should only be jealously scrutinised, so 
that if it is impeached by the cestui que 
trust, the trustee must show that there 
has been no fraud or ooDoealmebt or 
advantage taken by him of information 
acquired by him in the character of trustee 
and that the oonsideration paid was adequate 
Douffunv. Maepherson (39). The question thus 
raised is of great importance and requires 
careful examination. 

It is regarded as a principle of fundamen- 
tal importance in English Equity Jurispru- 
dence that a trustee for sale is absolutely 
and entirely, disabled from pnrohasing the 
trust property, directly or indirectly. ' The 
rule is universal that, however fair the 
transaction, the cestui que trust is at liberty 
to set aside the sale and take back the 
property. Weighty reasons have been assign- 
ed by eminent Judges in support of this 
rule. If a trnstae were permitted to buy in 
an honest case, he mighV buy in a case 
having that appearance, but which, from the 
infirmity of bum«D testimony, might remain 
undetected: Bennett, Exparie !3l) (Eldon, 
L O.); in other words, the ground of the 
rule is that though you may see iua particu- 
lar case that the trustee has not 
an advantage, it is impossible to exa-nir.ie 
sufficiently in ninety uine out or a 

hundred whether be has made an advant- 
age or not William.o v. Sr)U (40). It is 

(37) (1856) 23 Bea-/. 2^^; E. IV. 112; U;-t E. R. 
143. 

(38) (18^4)34 Heav 220; 10 Jiu-. (n. ) 12i^j U L. 

T. »-56; 65 E. II. Gl^V: It’ H R. 4s4. 

(39) (1902) A. C. 197; 71 L. J. 1’. C, <>2; S J U T. 
361; 60 W. R. 

(40) (19G0; A. C 403 at p. 503; 00 L. /. f. C. 77: 

82 L.T. 727: 40 W. li. 3^; IG T. L. 11. t:0. 
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money in the oharaoter of shehati, allo^ 

a decree to be passed and 

in the consequent eiecntion sale, and 

ultimately purchase the 

private capacity. The * 

scheme of this character, 

ed and carefully carried out, would never 

be unraveled, except 
intimately acquainted with 
details of the administration of the 
estate. On the other hand, if the 

olusively ' established. The oontroverBy were allowed to bid, hia “p^ioe* 

before us has centred round the an ap- 


equally well settled that a trustee for other 
purposes than for sale cannot purchase the 
property where the purchase would oonttiot 
with his duty respecting it or his position 
in regard to it; but in this class of oases, 
there is no absolute rule against his pur- 
chasing the trust property from his ceslMt 
que trust, although Courts of Equity al- 
ways regard such transactions snth the 
utmost jealousy and will not hesitate to 
Bet them aside if their fairness is not con- 
olusively ' established. The controversy 


ww— — - 

which of these principles governs the pre 
sent case. Now, it is perfectly plain that the 
sale in thU case was n^t by a ce«lMi q>*9 trust 
to the trustee. As Sir Arthur Wilson pointed 
out in delivering the opinion of the Judi- 
cial Committee in the case of Jagndindra Nath 
Eopv. Hemanta Kumari De6£(4l)thongh there 
is no doubt that an idol may be regarded 
as a juridical person, capable as snob of 
bolding property, it is only in an ideal 
sense . that property is so held, for the 
possession and management of the dedi- 
oated property must, in the nature of 
things, belong to the shsbait, whether the 
religions dedication is of the oompletest 
kind known to the law or is of a loss 
strict character. Consequently, when a 
8hehaii purchases debuttar property it is a 
purchase by a person who is the custodian 
of the property and who is charged with 

^ ^ « 11 1 fiA 


10 seouro tLT% 

and if he beoame the purohaeer, an P 
plication to eet aeide the sale 
ground of irregularities in the P'®®®®/'”*® 
would obviously he out of ‘he question. In 
onr opinion, no difference should, in this 

olaea of eases, be made in the ®PPl>®®‘'““ 
of this principle, by reason of the fao( 
that the pnrohase is made at a sale P“^' ‘ 
ly held or held at the instanoe of a Oonrt 
in exeontion of a decree against the debu • 

tar estate. This view is supported ‘’y P"“®^ 
plea adopted in oases of toe highest author 

'^^iteferenoe may ha made, for instanoe, to 
thedeoiaion of the House of Lords >n 
York BuMings Oo. v. Afocfconoio (42). i 
appellants in that oase were an i“®®"®“. 
company and their estates were sold by 

order of the Court of Session ®‘ ® 
judicial sale to satisfy "reditors. T P 


of the property and who le coargea w«q 3 udioiai saie nu 

the duty to preserve it for the benefit oedure at such sales was to - 

ine uu^y V fixed UDOn by w 


of the endowment. In a case of this des- 
cription, if the purchase were allowed, 
precisely the same mischiefs would result 
as have been apprehended by eminent 
Judges in oases of purchases of trust pro- 
perties by trustees for sale. Indeed, the 
mischief might be of a more aggravated 
oharaoter, less likely to be discovered and 
rectified, as, unless the shehait was remov- 
ed it might be impossible to determine 

the impropriety of the transaction and the the uouri. xu i/uo 
injury inflicted thereby on the debuttar the purchaser in possession expe ^ 

estate. If the contrary view prevailed, it gums for building and ^ 

is not inconceivable that an anaorapuloas 
shehait^ anxious to seize a particular por- 
tion of the dehuHar estate for his personal 
jiEO, might, notwithstanding ample funda 
at bis disposal, be encouraged to borrow 


ceaure ar suou oatoo — -- - - 

property at a value fixed upon by tte 

Courl, whioh is oaltod the ?P®®* 
and whioh 13 founded on 
procured by the common agen 
Court, who has the management of 
the outdoor bneinese of a oanee. 
respondent was the common “S®?* 
oauee, and he pnrohased for himself, 

the upset prioo, no person 
bid more, and the sale w®® 
the Court. In the course of elej®“ yf"* 


(41) 31 1® A. 203; 32 0. 129 at p, 140} 8 0, W. N 
uD9; S Bow* Li® il* 70 o; 1 A* Ii* J 595| 8 S&r« P * 0* J*698 

.M> \ 


sums lOT 

There was no question as to the fair 
and intsgrity of the purohass. bat the 
appellants sought to set aside the sale 
and to have the estate sold anew on the 

ground that the respondent (the 

P 0. V B° Patou 8T8. 8 
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to proonre information and attend the 
sale) was in the natare of a trustee and 
80 disabled to pnrobase. The ease was 
argned before the House- of Lords for 
' sixteen days, by Counsel of the highest 
eminenoe, : with exoeptional ability and 
learning. !^he appellants oontecded that 
the oommon agent was under a disability 
to purobase, arising from his offioe; that 
the rule was founded on reason and natnre 
and prevailed wherever any well-regulated 
administration of justioe was known; that 
the disability rested on the same prinoiple 
whioh diotates that a person cannot be 
both Judge and party and serve two 
masters; that he who is entrusted with the 
interest of ■ another oannot be allowed to 
make the' business an object to himself, 
bsoause, from the frailty of human natnre, 
one who has power will be too readily 
so with the inolination to ssrve his 
own interest at the expense of those for 
whom he is entrusted; that the danger of 
temptation does, out of the mere necessity 
of the case, work a disqualification, because 
nothing less than incapacity is able to 
shut the door against temptation where 
the^ danger is imminent and the security 
against discovery great; “that the wise 
policy of the law had, therefore, put the 
sting of disllbility into the temptation, as 
a defensive weapon against the strength 
of the danger’^ whioh lies in the situation;” 
that the parts whioh the buyer and seller 
have to act stand in direct opposition to 
each other in point of interest, and this 
conflict of interest is the rook for shunning 
which the disability has obtained its force, 
by making that person who has the one 
part entrusted to him incapable of acting 

This argument was 
fortified by references to the Roman Law, 
showing clearly that the same prinoiple 
bad a deep and firm foundation in that 
system and was most extensively applied, 
as for instance, to guardians, tutor?, curators 
procurators, judicial officers and all other 
parsons who bad a concern in the diaposi- 
^on and sale of the property of others, 
whether the sale was public or private, 
jndioial or otherwise (Dig. Lib. 18 tit. 1, 

2fi ■ ^ 

» tit. 8, Oh. 5), The respondent admitted 
ibe general prinoiple, but denied its 
pplication, The House of Lords set aside 


the sale and ordered the purchaser to 
account for the rents and profits, with a 
liberal allowance to him for bis psrmanent 
improvements. The judgments delivered 
by tbe House of Lords are not set out 
in the report by Brown but tbe opinion^ 
of Lord Thnrlow and Lord Loughborough, 

L. C., as also the interlocutors of the Scotch 

Judges whom they reversed will ba found 
in the report by Baton, This decisibii 
carried tbe doctrine to its full extent and 
later decisions, as will presently appear 
do no depart therefrom. ' 

In Orover v. (43) Sir John Leaohi 

M. R , bad to deal with a case where, on 

the sale for redemption of land tax of the 
glebe of a reotory, the rector himself had 
become the actual purchaser in the name 
of his curate. He held that the sale 
could not be sustained in a Oourt of 
Eijuity and observed as follows: “The 

general rule in Equity is that a maq 
cannot place himself in a situation in 
whioh his interest conflicts with his duty.' 
The duty of the rscfcjr was, to obtain 
the best possible price for the land sold; 
and his interest as purchaser wap, to pay 
tbe least possible price. It is no answer 
to say, that the superintendence of the 
Oommissioners would secure a full price. 
The sale is to be by public auction and 
before two of the Oommissioners or some 
person appointed by them; and their 
approbation of the sale is required by 
the Act; but still the duty of the rector 
was to give his aid to tbe procuring of 
the best possible price.” The same principle 
had been enunciated by Sir Thomas 
Plnmer, M. R in Stratford v. Twynan (44) 
though he held that an execution creditor 
was not a trustee within tbe meaning of 
the rule and was not incompetent to 
purchase at the sale held by the Sheriff 
of the property seized in execution, Th« 
decision in Guest v. Smythe (45) reoofin!V..sa 
the same role, though the Court of Ajorcji'i 
did not adopt tha visw of the MBate ■ j 2 
the Rolls (Lord Romilly) that the 


ouaser lo cnac case Ube boUoiior, not 
a party to the suit but of sotay oreditor.s 

of the mortgagee, one of whom h&J 

(43) (1827) 3 Russell 43S; 2711. R. 103; 3 :. V]. ii. 

633« 

(44) (1822) Jacob 418; 23 R. R. 107; 37 K. R. 

(45) (1870) 5 Oh. App. 651; 39 L. J. Oh. .53o; -^2 R. 
T. 563; 18 W. R. 742. 
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obtained a decree for administration of 
the mortgagee's estate) stood In a fidaciary 
relation and was di^qailiSed in the same 
way as a trustee woald have baeo. A.n 
instmotive ease oame before the Court of 
Appeal in Nugent v. Nugent (46). The 
Court of Appeal unanimously affirmed the 
deoision of the primary Court, Nugent v. 
Nugent (4?) that a Reoeivar appointed 
by the Court oannot purchase the pro- 
perty of which be is Receiver, without 
leave of the Court, - even where the 
sale is made, not in the action in which he 
was appointed, bit by a mortgagee selling 
with leave outside the action. Cozens 
Hardy, M. R. observed that the Rsceiver was 
in a finduoiary position and held that, in 
dealing with this class of case?, the Court 
does not proceed upon the footing that there 
has been fraud or improper oonosalmant 
or any special advantage taken hy the 
Receiver; it proceeds upou the general rule 
that, in oases of this kind, the purchase ou^ht 
not to be allowed at all, because it is a 
dangerous thing to allow, as in most oases 
it is impossible to ascertain whether the 
Receiver has or has not taken undue advant- 
age of his position. The Master of the 
Rolls declined to go into the question 
whether, under the special oiroumstaoces of 
the ease, there was any great probability 
of fraud. Fletcher Moulton, L. J. observed 
that the general principle which actuates 
the Court in deciding its procedure in matters 
of this kind is that nobody must allow 
himself to get into a position wnere bis 
interest conflicts with his duty. The Court 
carries out this principle, not by examining 
^acb particular case and weighing the details 
of the conflict between interest and duty, 
but by certain prohibitions with regard to 
persons who hold positions in which such a 
conflict might arise, and the Court has been 
very severe in past times in the rules which 
it has made for this purpose. Buckley, 
L. J. adopted the same view and observed 
that a person standing in a fldaoiary relation 
oannot be allowed to put himself in a 
position in wbich his interest and- his duty 
may conflict; if he does so, it is not neoes 
sary to show that he acted contrary to his 

(45) (1903 > 1 Ch. .516 at p. 517: 77 L. J. Cli. 271; 
98 h. T. 351; 2 IT. L. R iQ6. 

147) (1907) 2 Ch. 292; 76 L. J. Ch. 614; 97 T, 
279; 23 T. li. ft. 680. 


duty ; the Court will not allow him to buy, 
if the position is such that he might be 
guilty of a breach of his duty. Rsfereuce 
was made in support of this view to the 
deoision of Sir Michael O'Loghlen, R. in 
Alven V. Bond (4S). It was ruled in 
that case that a purchase by a trnsteq at 
a sale, under the decree of the Qo^rt^ of 
property with which he is connected by 
virtne of his office, cannot be sustainad; 
if made without the sanction of the Court or 
the assent of the parties interested, but 
concealed from both. In answer to the 

• 4 

argument that the proposed order for pan- 
oallation was one which no other Judge had 

^ f 

ever ventured to ma^e, the Master of the 
Rolls replied that it was not the introdno- 
tiou of a new doctrine into a Court of 
Rquity and referred to Jamei, JBx parte 
(30), where Lord Eldon, L, 0. h.ad 
pronounced againi-t the validity of such a 
transaction on the ground * that no Court 
is equal to the ezaminatiou and ascartain- 
meat of the truch in much the greater 
number of oases.*’ Precisely the same view 

• a 

had been taken by Sir William McMahon, 
M R., in White v. Tommy (49) and by Sir 
Edward Sugden,. when Lord Ghanoellor of 
Ireland, in Boidington v. Langford (50): [See 
also Bamiltoin v. Young (51)J. 

It will be observed that reference is made 
in aome of these judicial decisions to pur- 
chases by persona in .a. fiduciary relation 
, with the leave of the Court. It is import* 
ant to oear in mind that even in oases 
wUere tue transaction is not absolutely 
proaibited, this leave of the Court mast be 
obtained oefore the sale takes place. la 
Lewis V. Hillman (52), Lord St. Leonards 
said : I should lay it down as a rule that 
ought never to be departed from, that if 
an Attorney or agent can show that he is 
encitlad to purchase, yet, if instead of opauly 

purchasing, he purchases in the name of a 

* * 

trustee or agent, without disclosing the fact, 
no eoob purchase as that can stand for a 
Single moment. Such a transaobion, to stand, 
must ha open und fair, aud free from all 
objeotionb.” Tnese observations were referred 

(48J (1811) 3 Ir. Eq. dep. 365; FI. & K, 198. 

»49) (1816) FI, & k. 221; 6 Ir. Eq. R. 6 01. A 
F. 7^6; 1 R Li. 0. idO; 3 fl. L. 0. 4); 4 H. Ii.O. 313. 

(60J ,1C4>; 16 Ir Oh Rep. 653. 

(51) (1881) 7 L. R. Ir. 239 at p. 299. 

(5^) 1852) 3 H. L. 0. 697 at p. 630; 10 E. R. Wi 
88R. R. 233, . 
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to with approval by Lord Cairns in McPhersdn 
V. Wait (53), **an Attorney is not affeoted 
by the absolute disability to purchase which 
attaches to a trustee. Bat, for manifest 
reasons, if he becomes the buyer of his client’s 
property, he does so at bis peril. He must 
be prepared to show that ho has acted with 
the completest faithfulness and fairness ; 
that his advice has bean free from all 
taint ot self-interest ; that he has not 
■misrepresented anything, or concealed any> 
thing, that he has given an adequate price 
and that bis client has had the advantage of 
the bast professional assistance, which, if 
he had been engaged in a transaction with 
a third party, he could possibly have 
afforded. And although all these conditions 
’hav3 been fulBlled, though there has been 
the fullest information, the most disinterest* 
ed Uoansel, and the fairest price, if the 
purchase be made covertly in the name of 
another, without communication of the fact 
to the vendor, the law condemns and 
.invalidates it utterly.” See also Luddys Trustee 
V. Veard (54), Farmer v. Dean (55). 

The principles thus recognised by English 
Equity Jurieprudenoe have been adopted 
.by the Courts of the United States as 
.founded on manifest reasons of justice 
and good consoienoe, and one of the most 
'familiar doctrines of tbe law of trusts 
recognised there is stated to be that a 
trustee cannot in his private capacity pur* 
chase trust property at a sale held in exeou* 
tion of a decree made against himself as 
trustee. The leading decision on the subject 
is the classical judgment of Chancellor Kent 
in Devoue v. Fanning (56), where be held that 
a trustee cannot become the purchaser at a 
judicial foreclosure sale of the trust property, 
unless he is expressly allowed to do so by 
the Court; it makes no difference in tbeappli* 
cation of the rule that the sale is at public 
Ruction, bona fide and for a fair price. This 
was emphasised by (.Chancellor Walworth in 
DeOatere v. DeOhaumand (57> where, in 
answer to the contention that if the trustee 
had not bid, tbe price would not have been 
enhanced, he quoted the language of Lord 
1 (63) (1877) 3 App. Cas. 264at p. 266. 

. (64) (1886) 33 Ch. D. 60J at p. 619; 66 L. J. Ch. 
884j 66 L. T. 137; 36 W. E. 44. 

. (66) (1863) 32 Bear. 327; 65 E. E. 128; 138 E. B. 
766. 

(66) (1816) 2 Johnson Gh. 252. 
i. (67) (1832) 3 Paige Oh. 178. 


Eldon in James, Ex parte (30), “it is better for 
the general interests of justice that in some 
cases a loss should bs sustained by the 
cestui que trust than a rule should be 
established, which would occasion loss in 
much more numerous oases.” Tbe same rule 
was affirmed in Ohapin v. Weed (58), where 
tbe principle was stated to be that a trustee 
cannot become tbe purchaser, for his own 
benefit, of the property assigned to him in 
trust, and be cannot become such purchaser, 
even though the sale is a judicial one, made 
without the contrivance or procurement of 
the trustee, unless by the order of sale he is 
expressly allowed so to purchase. Tbe ques- 
tion was elaborately examined by the 
Supreme Court of the United States in 
Michoud V. Qiroi (59) and the rule was 
affirmed that a purchase by an executor, 
through a third person, of property of the 
testator is void, though the sale was held 
at a public auction, judicially ordered, and 
the evidence showed that fair price was paid. 
Tbe Court has approved of this doctrine in 
lateroises: Magrulerv. Drury (60), U, S* 
V. Garter (61). But, in one jurisdiction 
(Texas), tbe view has been maintained that 
the trustee may purchase the trust property 
at a judicial sale, which has been brought 
about by a third party, which he has taken 
no part in procuring and which he could not 
have controlled: Allen v. Gillette Stark- 

weather v. Jenner (6i). This, however, is 
regarded as in the nature of a deviation from 
the well settled rule; it has been restricted 
to oases of quasi trustees and has not been 
applied to trustees proper (Story on Equ- 
ity Jurisprudence, 1918, 446, and Pomeroy 
on Equity Juriaprudenoe, 1918, sections 958, 
1078). We hold accordingly that 
where a decree has been obtained against a 
ehebait as representative of the debuUar 
estate, he is not competent, without the leave 
of tbe Court, to purchase the debnUar pro- 
perty in his personal capacity. 

In view of this conclusion it is not necessary 
for ns to investigate whether the iubuttar 
estate has suffered a pecuniary loss hy the 

sale of the property in question; hut we rn«y 

( 58 ) (1841) Clarkoi^h 1.64 

(59) ;1816) 4 Howard 503; 11 L. E-l. U. d. -jy'-y. Lii 


Cur Doc. 188. 

(6)) vl9l4) 2.53 U. S. 120. 

(61) (1909) 217 U. 308. 

(62) (1887) 127 C. S. 589; 32 L. E-i. H. S. 271 

(63) (190J) 216 U. S. &2S. 
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state that there is no reason to apprehend 
that the property has not been sold for its 
fall valae. The assertion of the defendants 
that the property has been sold for aboat 
doable its real value is, however, not so clear. 
Reference has been made to the annual 
income of the property, stated to be aboat 
Rb. 4,500 a year, and on this basis the con* 
tention has been pat forward that the price 
paid at the sale is maoh in excess of its 
market valae; bat it mast be remembered that 
the bid sheet makes it abundantly clear that 
the competition was keen and more than one 
bidder, inclading the representative of the 
Mahanta of Tarakeswar, ofEered same in 
excess of a lakh and a quarter. Indeed, a 
nephew of the defendant offered Rs. 1,29,400. 
It thns seems probable that we do not know 
enoagb aboat the property and that its 
potential valae is moch higher than what is 
indicated by its present income. 

The qaestion next arises as to the terms 
on which the property should be directed to 
be held as part of the debuttar estate, not* 
withstanding the sale. It is manifest that 
the sale cannot be set aside in so far as the 
execution creditor is concerned. His decree 
has been satisfied and there was no miscon* 
dact on bis part which coaid prejudice his 
position. When the property reverts to the 
debuttar estate, tbe surplas sale^prooeeda 
must plainly be returned to the shebait. Tbe 
ooDsequenoe will be that the shebait will be 
deemed to have satisfied tbe decree obtained 
by the representative of Bijay Krishna and 
will be entitled to be re imbursed oat of the 
debuttar estate on this basis. The materials 
on the record are, however, nob sufficient to 
enable us to determine this matter finally, 
and tbe question of the precise amount which 
tbe shebait is entitled to realise out of the 
debuttar estate, on the footing that be has 
satisfied the claim of the txeouHon creditor, 
must be investigated in a supplementary 
proceeding; when such enquiry is held, i^ 
must be borne in mind that the decree for 
costs of the High Court and the Privy 
Council was realisable from the shebait 
personally. 

We have fioally to deal with the third 
qaestion, namely, whether ouffiohont grounds 
have been established for the icruoval of 
the shebait. No useful pnrpoae would be 
served by an examination of dtoided oases 
to determine what oonstitates a sufficient 


reason for removing a trastee. The matter 
is pecaliarly within wbat is called the 
soond judicial discretion of tbe Coart. Tbe 
Court is guided by considerations of tbe 
n^elfare of the beneficiaries and of tbe trust 
estate; and there must be a clear necessity 
for interference to save trust property. In 
the case before ns, the plainti£f*appellant 
has urged that the conduct of the shehiitt 
during many yea's past, has been detri* 
mental to tbe beet interests of the debutt. r 
estate. Stress has been laid on the oiroam* 
stance that upon the death of Nabakrishna 
on the lUb September 1890, Raja Peary 
Mohan seized the debuttar estate in asser* 
tion of a hostile title and successfully kept 
Bijay Krishna, the lawful shebaitf out of 
possession. Tbe result was that tbe debuttar 
estate became involved in ruinous litigation. 
The suit instituted by Bijay Krishna on the 
10th June 18^2 did not terminate in tbe 
trial Court till tbe very date of his death; 
and though thereupon Raja Peary Mohan 
himself became eutitled to succeed as shebait, 
be still persisted in his repudiation of the 
Will of his grandfather and of the debuttar 
created thereby, and preferred and prosecuted 
an appeal in tbe High Court on that basis. 
Good sense prevailed, however, in the end, 
and tbe decree of this Court made on the 
24tb August 1898 recognised the validity 
of the debuttar. But it was impossible that 
tbe estate could be freed from the 

risks of litigation by this belated repentance 
OD the part of tbe Raja, Tbe representa* 
tives of Bijay Krishna institated their 
suiton the 25th January 1897, for enforcement 
of their claim against him and the debuttar 
estate in his bands. This was inevitable and 
their claim bad to be resisted. This ex- 
pensive litigation lasted, as we have seen, 
for very nearly thirteen years, till it was 
terminated by tbe decree of the Privy Oouttoil 
on the lOtb January 1910. Then followed 
as a corollary the equally inevitable execu- 
tion proceedings, which ended in the sale 
of the most valuable property included in 
tbe debuttar estate on the 14th January 
1913, and wa cannot overlook the faot-that 
tbe sale was precipitated, as tbe execution 
against tbe Raja personally was held up. It ia 
indisputable that this misfortune is ultimate- 
ly traceable to bis inveterate hatred of 
Bijay Krishna, the result, we were told, 
of an old family feud. But whatever motivas 
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might have aotaated him, we are oonoerned 
only with the result of his aots. The oonso' 
quenoe has bean that, while during the time 
of hie father, out of the reoeipts of the deb'H- 
far estate, savings were steadily effected and 
were invested in dovernment seourities and 
landed properties, so as to raise the annual 
inoome from Rs. 4,000 to Rs. 10,000, during 
his time, by reason of his unwise aots, the 
dehdUar estate has been involved in sno> 
dessive protraeted litigations, is now burden- 
ed with heavy debts, and has lost the most 
valuable portion of its assets. We are thus 
‘ driven to the oonolnsion that his oonneotion 
with the debutfar estate has been singularly 
dnfortanate and has led to the most unhappy 
results. But this is not all. Events have so 
shaped themselves that a situation has arisen 
which involves him in olaar oonfliob of duty 
and Self-interest. In the view we have taken, 
the property sold in exeoution mast be 
restored to the dsbuttar estate, while the 
shebuit must bs reimbursed to an extent 
which requires iudioial determination. 
Farther, the evidence shows that 
the shebait has eet up a claim to 
realiss from the debuttar estate consider- 
able Bums of money on acoonot of litigation 
expenses. On the other hand, the dealings 
of the $hebait with the Q')VdrnmeDt 
aBOurities for Rs. 11,500-. which, in the 
litigation of 1892 were found to form 
part of the debuttar estate, must be forth- 
with investigated. It is plain that a person 
in this position cannot be allowed to hold 
the office of ihehait in the best interests 
of the' dehuitar estate. We hold accordingly 
that the 6rat defendant should cease to bs 
ahihjit from a date to bs fixed hereafter 
and the management of the d^buUar 
estate should be vested iu a Rsceiver to 
be appointed by this Oonrt. 

The result is that this appeal is allowed 
and the decree of the Subordinate Judgs 
set aside. It is declared that the sale of 
Bahirgora held on the 14th January 
1913 is not operative against the debuHar 
estate, but the first defendant is entitled 
to be reimbursed, the precise amoaui 
recoverable by him to be investigated by 
the Oourt below. Steps will be taken 
forthwith to place the debuttar estate iu 
the hands of a Receiver to be appointed 
by this Oonrt and the first defeadaut 
will cease to be theb%ii from the date 


when the Receiver takes possession. Liberty 
is reserved to both parties to apply* The 
first defendant must pay the plaintiff his 
costs both here and in the Oourt below. 

The cross-appeal has not been pressed 
as Such and will, therefore, stand dismissed. 

Appeal allowed : Oross^appeal dismisied. 


OUDH JUDI01A.L COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 20 of 1919. 

July 21. 1919. 

Presenf: — Pandit Kanhaiya La^, J. 0. 

QUR DIN, Minor — Defendant — 

Appellant 

versus 

DURGrA DIN AND ANOTflER — PLAINTIFFS 

Respondents. 

Quardians and Wards Act (VIII of 1890^, s. 29— ~ 
Quardiany whether can accept lease of minor's property 
from mortgagee -^MUnory whether liable to pay renty 

9 A 

Under section 29 of the Guardians and Wards 
Act a certified guardian can grant a lease of pro- 
perty belonging to the minor for a period of five 
years and there is nothing to prohibit a lease for a 
similar period being taken by the same guardian 
of property belonging to the minor, from a person 
holding the same under a mortgage made for legal 
necessity. The lease, while it imposes upon the 
minor the liability to pay rent, brings with it a 
corresponding gain and the transaction is, if benefi- 
cial to the minor, of a nature within the competence 
of the guardian and binding on the ward. [p. 20, 
col. 2} p 2J, col. 1 ] 

Appeal against the decree of the Subordi- 
nate Judge, Onac, dated the 19bh November 
1918, reversing that of the Munsif, North 
Unao, dated the 4th June 1918. 

Mr. Bisheshar $^ath Srivasta'jx, for the 
Appellant. 

Messrs. A, P. Sen and Basdeo Lal^ for the 
Respondents. 

JUDGMENT.— This appeal apisOB cah 
of a suit brought by the plauitilfn iov ribvj 
recovery of money due on a to 

have been taken by MusannK<xt- TiliUiana 
as the guardian of the defendant. 

It appsars that Sheodalav, the father 
of the defendant, was the owoer al 
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atiims share in the village Soloiiipar. He 
■'mortgaged a one'Snna share oat of the 
same with Nanha on the 5th Jane 1912. 
He again mortgaged a 4*aDDa8 share with 
Darga Din on the 16tb January 1912. 
The first mortgage was simple. The 
seoond mortgage provided for foreolosnre. 

Oh the 21flt February 1914, Darga Din 
obtained a decree for foreolosnre on foot 
of his mortgage. In order to protect the 
mortgaged property of the minor from 
foreclosure and to pay up the mortgages 
aforementioned, Musammat Mithana, the 
certificated guardian of the defendant, 
applied to the District Judge for permission 
to mortgage a 6*anna8 share of the property 
belonging to the minor. This permission 
Was granted. The order of sanction did not 
specify whether the mortgage was to be 
simple or neufrnctuary. ^fusamrnat Mithana 
thought that the interest of the minor 
would be best served by making a usu' 
fruotuary mortgage of the said six-annaa 
share in favour of Hargovind Dayal, the 
predeoeesor-in interest of the plaintiffs, and 
taking a lease of the mortgaged property 
from the mortgagee. She accordingly 
^. executed a deed of asafruotuary mortgage 
iq favour of Hargovind Dayal on the 18th 
February 1914 for Rs. 4,300 re- payable in 
five years and carrying interest at 10 
. annas percent, per' mensem and wrote a 
qabuliyat agreeing to pay a rent of Kp, 322 8 0 
' per year in satisfaction of the interest 
- due to the mortgagee. 

The plaintiffs, as the assignees of the 
interest of Hargobind Dayal, sue for the 
recovery of the arrears of rent secured 
,.by the said qabuliyat. The Court of first 
instance dismissed the claim but the 
lower Appellate Court decreed it, making 
" the decretal money recoverable from the 
‘ property of the minor. 

The first point for consideration in this 
“apptal is whether the qabuliyat in question 
was covered by the sanction granted by 
''the District Judge. In express terms the 
lease is not mentioned. The lease is 
' ’however, only, anoilliary to the mortgage* 
"transaction which the' Judge bad sane 

Hidued. Under the terms of the sanction it 

open to Musammat Mithana to have made 
a Rirople mortgage of a 6 annas share on 
’an agreement to pay interest on the 


'money borrowed. It was equally 
open to her to make a usufructuary 
mortgage . on such terms as might be 
reasonable and conducive to the interests 
of the minor. Musammat Mithana adopted 
the latter course: she made a usufructuary 
mortgage aud as a means of paying the 
interest secured to the mortgagee and 
preserving the remainder of the profits of 
the mortgaged property for the benefit of 
the minor, she wrote a qabuliyat by which 
she took back possession from the mortgagee 
.and agreed to pay him a rent equal to 
the interest payable by her under the 
mortgage. In other words, the payment 
for which she would have been znade 
liable by virtue of the mortgage is, in 
another form, the very payment for which 
she made herself liable under the lease. 

Both the Courts below found' that the 
mortgage was made for valid necessity io 
pay certain debts due by the father of 
the minor. The Court of first instance 
held that Musammat Mithana did not 
properly understand or realize the terms 
of the mortgage or the lease; but the 
lower Appellate Court has not accepted 
that finding. If the mortgage was made 
for legal necessity and .the payment for 
which the minor had become- > liable 
under it was to . be a valid charge on the 
.minor’s interest, the interest by which 
Musammat Mithana arranged to have that 
payment- made did not in any way prejudice 
the minor. The qabuliyat must, therefore, be 
treated as havieg been taken for the beuefit 
of the minor, and though no express 
sanction was ^faken in respect of it, it is 
binding on the , minor in the same way 
as any other act of prudent management 
which the guardian may have done for 
the protection of the interest of the 
minor or for his maintenance. Section 29 
of the Guardians and Wards Act (VIII 
of 1890) allows a guardian to give a 
lease of any property belonging to the 
minor for a term of five years. -If a 
certified guardian can grant a lease of the 
property belonging to the minor . for ( ik 
period of five years, inhere * is 'nothing to 
prohibit a lease being taken . by the aaibO 
guardian of the property bslouging < to the 
minor from a. person . holding i the same 
under a mortgage made for legal necessity 

for a simjl^r .period. o .*.; m. t-r. r 'A 
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' The learned Counsel for the defendant- 
appellant relies on the deoision in Qaya 
f^rasad v. Musa'pimcit Mahdraj Kuar (1). 
His oontention is that although a gsardian 
may, under oertain oiroumstanoep, sell or 
abarge the property of his ward, he cannot 
bind the ward personally by a covenant or 
by any promise to pay money or damages. 
But the taking of a lease of the property 
belonging to a ward from a mortgagee 
who holds it under a valid mortgage 
binding on the minor for a period of 
five years, may be as necessary in the 
interests of the ward as the granting of a 
lease in respect of the property belonging 
to the ward for the same period. The 
taking of a lease undoubtedly carries with 
it a liability to pay the' rent reserved by the 
lease, but it secures to the ward the entire pro- 
fits of the property which would otherwise 
have gone to the mortgagee. In other words, 
while it imposes some liability it brings 
with it some corresponding gain and the 
dealing is, if beneficial to the minor, of a 
nature within the competence of the 
guardian and binding on the ward. There is 
no reason, therefore, for interference with 
the decree passed by the Court below in 
this case. 

The appeal is dismissed with costs. 
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Afpeal dismissed. 


(1) 7 0. 0. 46. 


co-dejendant—l^eoree, whether ought to' he 'givtln^K 
Presumption, . ’ : 
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CALCUTTA HIGH COURT. 
AprtALVBOu Appellate Decree No. 101 or 

1918. 

March 24, 1919. 

Pre«en^:— Justice Sir Ernest Fletcher, Kt., 
and Mr. Justice Cuming. 

KANAl LAL KHAN amp othsus — Depend- 
AKTS Nos, 4 AND 5 — ApPELLAATS 

V6fSU8 

Srimati TOOLSI MANJURI DASI and 

others — DtFE <DANTS NoS. 2 AND 3 — 

Respondents. 

Benamidar, suit by — Benejiciul owner impleaded as 


A suit by a hffnamidar to recover mbney'shonld *' 
not be decreed vh'»re the beneficial Owfabr of the* 
money is before the Coiirt as a co'-defendant. ' Xh© . 
Court might, by making the beneficial, owner a co-. 
plaintiff, decree the suit, but in the absence of eyi- 
dence that the money does not belong to the henami^ 
dar, the Court is bound to give effect to the- Ibgal 

presumption which arises, [p. 22, ool. l.J : , . s ' t 

0 * 

Appeal against the decree of the Diritrlct 
Judge, Midnapur, dated the 27th of September' 
1917, affirming that of the Subordinate Judge/' 
2nd Court of that district, dated the 13th of 
May 1916. 

• - n : * 

© 

Babus Dwarka Nath Ohakraverty and Jyotish ' 
Ohandra Hazra^ for the Appellants. 

« 

Babus Mohendra Nath Hoyt Mohini Hath 

Bose and Probodh Ohandra Ji?op, for the Re- 

* 

spondents. 

JUDGMENT. 

Fletcher, J.— This is an appeal preferred ' 
by the defendants Nos. 4 to 8 against the deci >- 
sion of the learned District Judge of Midna- 
par, dated the 27th September 1917, affirming 
the decision of the Second Subordinate Judge 
of the same place. The suit was brought by 
one Srimati Tulsi Monjori Dasi, who is the • 
wife of the second defendant, to recover' 
possession of oertain property, or alternative- *' 
ly to recover the amount paid as the purchase- ' 
money at a sale in execution. The facts are ' 
perfectly simple. One Madbab Chandra^’ 
Mondal held an under tenure under the ^ 
defendants Nos. 4 to 8, the appellants before 
us. Madbab sold his interest to the defend- ' 
ants Nos. 1 and 2. The defendant No. 2 and 
his co-sharer, the defendantNo. 1, apparently 
failed to register their names in the landlords’ 
sheristn And two suits were brought by tie 
co-sharer landlords for rent against Madbab, 
In execution of the decree obtained, the pro- 
perty was put up to sale and purchased by’ 
the plaintiff, the wife of the defendant No. 2 . 
The learned Judge in the lower Appellate 
Court remarks that in the appeal before faiui 
none of the parties has attacked the tindiu;;- ct 
the Subordinate Judge that the sale a', !u h 


the plaintiff purchased the under -e a .'. 
of no effect inasmuch as the iudgiaor.. r, 

that is, Madbab, had no saleable inierooi. in 
the property. The learned Judge tiien. WG'.t 
onto consider the alternative casC; natuclv, 
as to whether the plaiutiii’ couki j.se' 
back the money which she paid fo; 
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ohase of the property at the sale in ezeon* 
tion and he arrived at a oonolnsion whioh, I 
sappose, was satisfaotory to himself, bat 
wh ieh seems to me to be obvioasly wroofir* 
^Tbat be says is tbig; That the plaintiff is 
the henamdar of the defendant No. 2 and 
that she IS entitled to reoover baok the money* 
Of oonrse, that cannot be aooarate where 
the benefisial owner of the .money is present 
before Court. The Court might, by 
making the defendant No. 2 a co- plaintiff, 
order payment. But then one cannot get out 
of the ecjoity that may subsist between the 
plaintiff and the defendant No. 2 by putting 
the money in the hands of the hsnamdcr. 
The case does not stop there. The learned 
Judge does not say that on the evidence be 
finds that the plaintiff is the hBriamdoT for 
her husband but he says that there cannot 
be much doubt. Of course that may or 
may not amount to a finding. But the 
evidence has been read to us and, as appears 
from the record, that is no evidence on which 
the learned Judge was entitled to say that 
this money did not belong to the plaintiff. 
The fact remains that no evidence was called 
cn behalf of the appellants on this quesMon 
and, in that view, the learned Judge having 
no evidence whioh he could believe was 
hound to give effect to what the presump- 
tion under the law was. The learned 
Judge’s view on that part of the case cannot 

be supported. 

> 

The next point is that the evidence that 
has been given in this case is obviously uu- 
satisfactory. A good portion of it would not 
be admissible under the provisious of the 
Indian Evidence Act such as the statement 
that an old lady of the village was told by 
somebody else that Tulsi Monjort was a 
ben^mdar of her husband. A case like this 
obviously ought to be decided on the best 
evidence available. I think we ought to 
give the parties a further opportunity of 
providing what evidence there is proper and 
relevant for the purpose of establishing 
whether the plaintiff was or was not a 
hsnamdar in respect of the money with 
which the under- tenure was purchased on 
beh .If of her husband, the defendant No 2 
The case will be remitted to the lower 
Appellate Court in order to have the appeal 
re heurd on that ma ter withou', disturbing 
the other conclusions arrived at in the case 
Both parties will be entitlef to addu-e any 


evidence which is relevant to that ^ssue.. The 
learned Judge of the lower Appellate Ooqrt 
may either himself record the evidence on 
that issue or may^ remit the cas,e to the 
first Court for tht^t purpose. Costs wJU 
abide the result of tbe re-hesrini' in, |he 
lower Appellate Court. 

Tbe appeal will stand dismissed with 
costs as against the defendant No, 1. 

CuMiNQ, J. — r agree. 

Appeal diemUsed, 
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In the case of villages granted as tnam by a zemindar 
before the Permanent Settlement, there is no pre- 
sumption that the land revenue alone was granted. 

It must be presumed that the grant oonferred a 
right, not only to the ^nd reycuoe, but also to the 
land itself, [p. 90 I, 2 .J 
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SuryaMravana v. Patanna, 4S Ind. Caa. 6S9; 

1012:25 M. L. T. 30j (1918) M. W. ^3 0. W.N. 

273* 9 L. W. »26j 29 0. L, J. 163; 1 U. P. L E 
n-’se M. h, J. 686i 21 Bom.L.B. 647: (1919) M. W.N. 
463; 45 1. A. 203 (P. 0.', followed. ^ ^ ^ 

An action by the grantee in ejectment against the 
tenants is, however, not maintainable where the 
defendants have permanent ooonpanoy rights by 
custom er otherwise, as neither the zemtndar by 
the grant nor the Government by their release co^d 
convey rights over which they had no control.|,p.iol» 

The burden of proving the existence of occupancy 

rizhts is on the defendants, tenants, [p. 82, col. 1. ) 

Where it is not shown that the lands comprised 
in the grant were in the occupation of tenants at 
the date of the grant, it is not an estate 
within clause 3 (2) {dt of the Estates Land Act 
and a suit in ejectment is cognizable by a Livii 

Court. Cp. 33, col. 2.] . , ^ , •« iw 

Per Napier, J.— The Legislature has specifically 

dealt with iname in clause {d) of section 3 (2) of the 

Madras Estates Land Act and could not have 

intended to provide for any other class of them in 

clause (e). Clause (e) of the section provides for 

portions of an estate held on permanent under- 

tenure and the fact that fco«uba<2i is paid to a 

aemindar in respect of a pre-settlement inam cannot 

make that i-nam either ‘a portion’ or an under- 

tenure, [p. 24, col. 1.] cr * 

Petition under section 115 of Aot V of 
1908) praying the High Court to revise 
the order of the Court of the Subordinate 
Judge, Kietna at Kllore, in Miscellaneous 
Appeal No. 8 of 1912, preferred against the 
order of the Court of the Additional District 
Munsif, Tanukn, in Original Suit No. 407 of 

1910; and 

Appeal against the order of the Court 
of the Subordinate - Judge, Kistna at EUore, 
in Original Suit No. 36 of IL08. 

The Civil Revision Petition No. 576 of 
1913 coming on for bearing on the 
7th August 1914, the Court (Sadasiva Aiyar, 
J.) delivered the following 

JUDllMENT. — The view of the lower 
Courts that the Agraharam falls under 
clause (e) of section 8 of the Estates Land 
Act is clearly erroneous. [See Bila Sanyasi 
Naiduy, Agnihotram Venkatacharyulu (1)?. 

It may fall under clause 2 (d), if the 
land revenue alone bad been granted as 
inam by tl e Zemindar before the Permanent 
Settlement. 

On the question of the burden of proving 
whether the land revenue alone was so 
granted or both the Warms were granted 
in the case of villages granted in inam to 
Brahmins before the Permanent Settlement, 

(1) 23 lad. Oaa. 96; 26 M. L. J. *.268; (1914) M. W. 
K.1818} 1 L. W- 241, 


t 


there is some conflict of opinion in the 
decisions of this Court. 

The Subordinate Judge is requested 
to submit a flnling on this question as a 
question of fact, allowing both sides to 
adduce fnrlher evidence. When both sides 
have bsen given an opportunity to adduce 
evidence, the question of burden of proof 
should not ordinarily be made much of 
by Courts of fact in arriving at oonolu- 
sions. The Subordinate Judge, however, if he 
thinks the evidence to be so very evenly 
balanced on bofA sides that the question of the 
burden of proof bsoomes importan*^, might 
express his opinion in the alternative oti tue 
two views of the burden of proof. 

The finding should be submitted within 
six weeks from the date of receipt of rooor-ds, 
and ten days will be allowed for filing 
objections. 

The appeal against order coming on for 
bearing on the 9th August 1915, the Court 
(Seshagiri Aiyer and Napier, JJ.) delivered 

the following 

JUDGMENT. 

Seshaoibi AitaR, J.— The first question for 
oonsideration is whether the Agraharam is 
an estate as defined in section 3, clause 2 (el; I 
think the Subordinate Judge is wrong in 
his view that it is. It is admitted that 
when the sannai was granted the Agra- 
haram was in the possession of the plaintiff/ 
ancestors. It is aUo admitted that this pre- 
perty was not included in the sannad a? being 
within the ambit of the Zemindari which was 
granted by the Government. The Zemindar 
■was entitled to one Kattubadi fixed. It may 
be that he had some rights in the Agraharam 
[see Jv>^ti Prosad Singh v. Lachipur Goal 
Company (2)]. It is not necessary to 
decide the exact nature of those rights. 
I am satisfied that the Agraharam was not 
regarded as an under-tenure at the time of 
settlement. I, therefore, think that danse (e) 
does not cover this case Sse Tadikond'> Hw'hi 
Virahhadrayyaw. Sonti Venkanna (. 3 ). 

S^On the qaestion whether danse (-7' 
we have the affidavits of the le-avned 
who appsared in the Court belo-^ ff.at 

(2) Iiid. Caa. 4S2; 3S C. SLj; ! -i 0. Ij. J. -i'ji.: 

C VV N- 241. 

(3) 20 fad- Caa. 705; <24 1^. T C -O; ( IJi* ' .li.. . 

N. 782. 
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plaiotiffd were not allowed to adduce evidence 
to prove their ease. Mr. Prakaaam frankly 
Admits that he is not prepared to deny the 
statements in these affidavits. We must ask 
the Subordinate Judge, after hearing the 
evidence which the parties may adduce, to 
return a finding whether the Agraharam is 
an estate falling under section 3 (2) (d) 
of the Estates Land Act. 

The finding should be submitted within 
three months and ten days will be allowed 
for filing objections. 

Napier, J. — 1 agree and would only add 
that I should be slow to bold that any 
pre settlement inam could be brought within 
section 3 (2) (e). The Legislature was 
dealing with tnam^ specifically in danse 
(d) and I cannot think it intended to pro* 
vide for any other class of them in (c). 
Clause (c) provides for portions of an estate 
held on permanent under^tenute and I 
cannot hold that the fact that Kattubadi 
is paid to a Zemindar in respect of a pre* 
settlement inam makes that inam either a 
*' portion or an under- tenure. 


Incompliance with the order contained in 
the above judgment in Civil Revision Peti- 
tion No, 576 of 1913 the Subordinate Judge of 
Kistna at Elore submitted the following 


FINDING. 

0, R. P. No, 576 OP 1913. 

The issue on which 1 am directed to sub- 
mit my finding is 

Whether in the case of villages granted in 
inam. by the Zemindar to Brahmins before the 
Permanent Settlement, the land revenue alone 
had been so granted or both the Warms. ” 
2. With reference to the H-gh Court’s 
direction to try the above issue as a ques* 
tion of fact, both parties were given an 
opportunity to adduce evidence. Each party 
has accordingly adduced evidence tending 
respsotively to prove and disprove the fact 
in issue. And so tho importance of the 
incidence of the burden of proof disappears 
almost entirely in this oat-e. The plaintiff 
who ia the appellant, has produced no sannad 
relating to Dammenna village but has filed 
a sannad relating to Karravari Savaram 
village, which ia situated 2 miles away 
from Dammenna, Acoord-ng to the evi 
dence of P. W. No. 12, who owns l/Qth share 
in Karravai Savaram, ’ the original grant 
as evideriaod by tho sannad (Exhibit AAAA)' 


was made in Fasli 1159 (1749), z, e, 
same year as the grant of the suit Agra* 
baram (Dammenna) by the then Zemindar 
Apparayanam Garu. Exhibit CCCO, -read with 
the evidence of P. W. No. 12, shows that the 
original grant was in respect of 30 putiie^ 
of waste land * * , * (beedu bhoomi), 

out of the village of Chiyatam. The grant- 
was made to Karra Perayya Sastry, who’ 
was the ancestor (z. e, paternal grand*'' 
father’s grandfather) of P. W, No,. 12. It iS; 
clear from the evidenoa of P. W. No. 12 that 
it was a waste land which was granted to 
his ancestor. It is farther deposed to by. 
P. W. No. 12 that as the land was waste, his 
ancestor went with his family and lived 
there ; that be dug wells and raised gardens 
of arecanuts, cocoanuts and mango trees. 
Exhibit BBBB is an extract from the 
Inam Register relating to Karravari Savaram-* 
Agraharam referred to above. And Ex*- 
bibit CCCC is a certified copy of the Dhi'mat. 
issued to the village officers in pursuance 
of the sannad (Exhibit AAAA). The P. W. 
No. 12 deposed that from the time of bis 
ancestor down to the time of bis father, 
Savaram Agraharam was under the cultiva- 
tion of the Agraharamdars themselves and 
that it was never in the cultivation of their 
tenants. The P. W. No. 12 further deposed 
that subsequent to the death of his father 
the Agraharam devolved upon him (P, W, 
No. 12) and his brothers and that they 
have been leasing out the same to tenants. 
The P, W, No, 12 also explained that his 
ancestor belonged to the Karra family and 
80 he gave his family name to the Agraharam 
which was accordingly called ** Karravari 
Savaram. ” And thus with reference to 
Karravari Savaram, the original grant 
being that of a waste land * * (beedu 

tftooOTz), it follows that the grant consist- 
ed of the entire right in the property, 
lor, the position of the Zemindar before- 
the Permanent Settlement was that he had 
the administration of the whole Zemindari. 

3 The other grant relied on by plaintiff's- 
Pleader is that, of Kanur Agraharam. 
Kanur Agraharam ia situated about 4 or 5 
miles from the village of Dammenna. No 
sannad or Dhimat has been produced but 
^liaiioe is placed on the oral evidence of 
P. VV'. No. 13, Vadali Annappa. According to 
P. W. No 13 the BraHmins to whom the 
grant was made lived by oultivation. The- 
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was ni&ds to 80 or 90 BrahniiDB noder 
a joint sannad and they were the residents 
of the Agrafaaram at the time of the grant. 
The Brahmins to whom the grant was 
made lived by onltivation and so they aoqair- 
ed both the Warms under the grant. It 
has, however, been held that in the ease of 
an inam granted to a person in oeoupation 
of the land, the grant would still be only 
the Melvaram right although in oonsequenoe 
nf the grant the Melvaram and the Kudiva- 
ram rights became vested in the same person 
(rt'dc Yeddamapudi Lakshmi NaranmhaRow v. 
BepalU Sitaramaswami (4)]. 

4. Ooming next to the suit Agraharam 
of Dammennu, the question for consideration 
is, what was the nature of the right given 
to the Agraharamdar at the time of the 
grant in Fasli 1159 (1749) F It is clear 
from the evidence of P. W. No. 6, Kandalam, 
Tirumalaobaryulu, that Dammennu Agra* 
haram was granted before the Permanent 
Settlement to his ancestor Prativatbi 
Bhayamkaram Varadaobaryulnj a resident 
of Yijiarayi wbioh is situated at a distance 
of about 50 miles from Dammennu Agra- 
baram. Dammennu is situated in Tanuku 
Taluk but Yijiarayi is situated in Ellore 
Taluk. Besides tbe oral evidence of P. W. 
No. 6, wbioh goes to show that the original 
grantee was a non resident Brahmin of 
Yijiarayi, there is also the documentary evi* 
deuce showing that the grantee’s descendants 
also were residents of Yijiarayi, so far back 
as I860 {vide columns 16 and 17 of Ex- 
hibit M) and even up to the year 1882 
{Vide Exhibits M, N, Q and I£), It has 
been held that the non-residence of the 
grantee, if proved, will negative the Kudiva- 
ram right \vide Srimath Kidamhi Jagannatha 
Charyulu v. Fidipiti \Kutumharayadu (5) and 
Upadrasta Venkata Sastrulu v. Devi Sitaramudu 
( 6 )]. 

5. The next point for consideration is 
whether the suit Agraharam (Dammennu) 
was a waste land (• * bsedu bhoami) 

as in the case of ** Karravari Savaram, ” 
referred to in paragraph 2, or in tbe occu- 
pation of tenants as in tbe case of "iCanur 

Agraharam" referred to in paragraph 3 

(4) 19 Ind. Cas. 440| 24 M. L. J. 288; (1913) M. W. 
N. 282. 

(5) 26 Ind. Gas. 891; 27 M. L. J. 233 afc p. 236; 39 

M. 21. 

(6) 24_Ind. Caa. 234; 20 M. L. J. 686 at p. 693; 38 
M. 891. 
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supra. In the absence of the original sannad^ 
reliance is placed by both sides on Exhibits 
M and S3 as also on Exhibit I. Exhibit 
M is an extract from tbe Register of . Inams 
in the village of Dimmennu. The original 
of Exhibit M appears to have been prepared 
in 1860. Exhibit S3 is the Inam 6 Register 
of Dammennu Agraharam for Fasli 1298 
(1888^ And Exhibit I is a oertidedoopy of 
Inam Statement of Dammennu Agraharam. 

6. Tbe three points for consideration 
regarding the village of Dammennu are 

(a) Whether tbe village of Dammennu 
was a waste land at the time of 
tbe grant in 1749 as in the case of 
'*Karravari Savaram." 

(5) If not, whether the grant was to 
a Brahmin residing in tbe village 
and cultivating it as in the case of 
^'Kaiiur Agraharam." 

(c) Whether the grant was made to a 
Brahmin not residing in tbe village. 

The suit village of Dammennu is described 
under column 8 of Exhibit M as granted as 
Agraharam." In Exhibit I (column l4) refer- 
ence is made to a Dhimat addressed to village 
officials. It is argued for the respondent 
that the reference to village officials pre- 
supposes the existence of a village 
and that, therefote, the entire land in 
Dammennu could not have been a waste 
land * beedu bhoomi) at the 

time of the grant. And it is not tbe 
case of the plaintiff that Dammennu was 
entirely a waste land at the time of its 
grant in 1749. 

7. Next as regards the points (6) and 
(c), if the village was not waste, it must 
have been in the occupation of tenants. 
Tbe question then is, who were the tenantsP 
Is it the original granteeP Or is it the 
ancestor of tbe present defendantsp Certain- 
ly, it cannot be tbe original grantee, be- 
cause according to P. W. No. 6 the original 
grantee was a resident of Yijiarayi. And 
it is impossible to believe that the original 
grantee residing at Yijiarayi (50 miles away 
from Dammennu) was tbe cultivating tenant 
prior to, and at tbe time of, tbe grant. J. 
say it is impos^-ible to believe, because even 
after the grant, the evidence on roocrd 
points to tbe inference that the tenants 
themselves have been cultivating the land 
and not the Agrabaramdara. The P. W. 
No. 8, who has been tbe Kumam of Dam^ 
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menna for the past 30 or 40 years and 
who, aooording to his own admission, has 
been working on behalf of the Agrabaramdars 
in this litigation, sapports the evidenoe 
of P. W. No. 6 in stating that the suit Agraha> 
ram lands have been all along ooltiyated 
by the tenants and nut by the Agraharam* 
dars themselves. And Exhibit I oontaios a 
statement of the Agraharamdar Srinivasa* 
obarynln that from 1835 to 1852 he and 
his oo-sharers were looking after (managiog) 
the village, whioh does not mean that they 
were oaltivating the lands in the village. 
It is also stated in Exhibit I that thf»y 
(Agrabaramdars) were enjoying the *** 

* * medhavi*^ f.e,, prodnoe or Melva* 

ram. This reoital gives a lie direot to the 
evidenoe of P, W, Nos. 1 and 11 that 
Pedda Parnshotbamaobarjnla was himself 
onltivatirg the land 4 or 5 years before 
his death. Por Pedda Parnshothamaoharynln 
died in 1852 after be had relinquished bis 
right in favonr of his daughter’s son so early 
as lc35. 

8. The evidenoe of P. W. No. 8 further 
shows that to bis knowledge no Agrabaram« 
dar personally onUivated any portion of 
the Agrabaram lands in the village of 
Dammenno; that the Agrabaramdars resided 
permanently at Vijiarayi in Ellore Talok; 
that the Agrabaramdars, when they visited 
Dammennu for eolleoting rents, eto., 
nsed to stay in a portion of the boose 
belonging to P. W. No. 8; that 40 years 
ago Kandalam Venkataoharynlu lived in 
the house within the compound of P. W, 
No. 8 for 4 years with his wife and children 
but he did not during that period cultivate 
any of the Agrabaram lands; and that, as 
a matter of fact, the Agrabaramdars owned 
no house-sites at all in the village but they 
belonged to the tenants who cultivated the 
surrounding lands. This evidence of P. W. 
No. 8 falsifies the evidenoe of P. Ws. Nos. 1 
and 17 who depose to a contrary state of facts. 
But the evidenoe of P. W. Nos. 1 and 17 is 
purely interested and utterly unreliable, as 
it is not only opposed to that of P. W. Nos. 6 
and 8 but also quite contrary to the reoital 
of Exhibit GO itself, which makes no men- 
tion of any paii sites belonging to the 
Agrabaramdars. 

9. If the Agrabaramdars themselves were 

not the cultivators, either at the time of 
the grant, or subsequently as shown above, 
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it follows that the grant of the suit. Dam* 
mennu village must have been made to 
non resident Brahmins who were thq ip* 
habitants of Vijiarayi as deposed to by P. 

No. 6. And hence the case of **Eanur Agra* 
haram’^ has no application whatever to the 
present case relating to Dammennu village* 
This disposes of points (61 and (c) in favour 
of defendants (rasp rodents) and agajnst 
plaintiff (appellant). 

10. On the other hand, the evidenoa of^' 
P. W. No. 11, who is aged 90 years, Bh.owQ 
that the village of Dammennu has b^ep in 
the oooapation of the tenants for nearly a 
century. Hence the presumption is that 
their ancestors also must have been 
living there in the absence of any 
evidenoe to the contrary. Id the case of 
Ra 'yi V. Balkrishnu Oangadhar {7) it WSB 
observed that, if owing to antiquity tihexe 
was no evidenoe cf the oommenodment of a 

4 

tenancy, it might be presumed to bu oo« 
extensive with the duration of the tenure of 
the landlord The presumption is that the 
Zemindar did not deal with the rights of 
the occupants when the grant was rrads 
the ryots being tenants of an Agrabaram in 
a Zemindari. lo the present case, tbU pre- 
sumption is strongly supported by Exhibit 
SXXVil of 185S, which gives a description 
of the holdings of the several tenants as 
agraharan '‘Seri,” whioh means the same 
thing as 'jcroift* or *ruoW holdings Ltrds 
Narayanaswami v. Venkayya (8i and also 
Z-'mindi^r of Ohellupalli v. Rafalapati Somayyd 
(9)]. The description of the holdings as ‘Seri’ 
in Exhibit XXXVIl lends support to the 
further presumption that the tenants 
bad been in the Dammennu village at the 
time of its grant to the ancestor of the Agra- 
baramdars in 1749. This presumption, in- 
stead of being rebutted by any counter evi- 
denoe on plaintiff’s behalf, is supported by the 
admissions elicited in the cross-examination 
of P. W. No. 8 himself. For, P. W. No, a ad- 
mitted that there are 40 or 50 families of 
tenants residing in the Agrabaram aad that 
be cannot say when these families first came 
to reside in the Agrabaram. The P. W. No. 8 

w ^8 not prepared to deny that the anoefitoxs 

(7) 29 B. 416: 7 Bom. L. B. 439. 

(8) 6 Ind. Cas.266j (1910) M. W. N. 282 and 116:. 

7M. L. T. 366. 

(9) 27 Ind Cas. 77; 27 M. U J. 718 at p. 720: 16 U. 
L. T. 676; (1916), J£. W. N. I at p. 3i 2 W W, H7| 
89 M. 341. 

4 * 
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ol these families were not the ouUivating 
tenants at the time of the original grant. 

11. With reference to the evidence jwo 
and con discussed in the foregoing paragraphs, 
it is clear that the suit Agraharam of Dam- 
mennu must have been in the occupation of 
cultivating tenants and not in the occupation 
of the original grantee, who, according to the 
evidence of P. W. No. 6, was a resident of 
Vijiarayi. I accordingly find with reference to 
the issue remitted for trial that, so far as the 
village of Dammennu is concarnecl, the land 
revenue alone (Melvaram) had been assigned 
to the original grantee and not the Kudiva- 
ram right also. This finding is also in accord- 
ance with the decision reported as Kandada 
Naraxivihacharyalu v. SavicherlaBamabrahmam 

(10), where it was observed that an Agrhar- 
amdar who obtaiqed his inam from the Nuzvid 
Zemindar had only the Melvaram right. 

12. Before concluding, I may add that I 
have not considered it necessary to discuss 
the contents of the other documents filed on 
both sides, firstly, because they do not throw 
any light upon the terms of the sjnnad 
showing the origin of the grant of the suit 
Agraharam; fiscond/v* because those documents 
relate to a disputed period and as such they 
are not of much evidentiary value to prove or 
disprove the nature of the original grant; and 
thirdlyt because the mere fact that some of 
the tenants (not defendants) bad aoknow' 
ledged that they had no occupancy right is 
not sufficient to rebut the inferenos of oocu* 
panoy right arising in favour of the tenants 
when they have been in possession for a long 
time and the origin of their tenancy is un- 
known. 

13. In the result, my finding is that io 
the case of inams granted by the Zemindar 
to Brahmins before the Permanent Settle- 
ment, if the grantees of the inam were in 
possession of the inam lands as cultivating 
ienants, it would make such persons ownsrs 
of both the Warams. So also in the case of 
waste lands granted by the Zemindar, the 
grantee would acquire both the Warams. I 
further find that in the case of an \graharam 
village granted before the Permanent Settle* 
ment by the Zemindar to a Brahmin, who 
ie a resident of a diSsrent place, as in the 
present case, the grant would be deemed to 

be only of the Melvaram, because the 

(10) 20 Ind. Gas. 769; 24 U. Li. J. 656; (1913) M. 
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Kudivaram was with the tenants in actual 
possession of the land at the time of the grant 
[titdfi also Partaianeni Venkataramiah v. Far- 
vataneni Na7ayudu (11) and Suryanarayana v. 
Acchutta Potanna (12)]. This finding has 
reference to the suit villags and disposes of 
the issue in favour of defendants ^(respond- 
ents) and against plaintiff (appellant). 

In compliance with the order contained in 
the above judgment in Civil Miscellaneous 
Appeal No. 16 of 1910, the Subordinate Judge 
of Kistna at BUore submitted the following 

FINDING. 

A. A. O. No. 16 OF 1910. 

Plaintiffs are the sons of one Kandady 
Varadaoharyuln. He had a divided brother 
BuUi Kristnamaoharyulu He died childless 
leaving his widow Tiruvengalamma as his 
sole heir. A divided fourth share in the 
Dammennu Agraharam, composed of the lands 
in the possession of the defendants, 73 in 
number, in all about 60 acres, belonged to 
Bulli Kristnama Chayynlu. Tiruvengalamma 
died on 2drd March 1908. In 1894 with regard 
to about 40 acres of land she had executed in 
favfur of the ryots registered coteles for a 
period of 60 years at a fixed rate of rent 
[Vide Exhibit XXYa to XXVk). With 
regard to remaining 20 acres they were let to 
the ryots for a period of 8 years from 1894, 
and in 1902 the cowles were again renewed 
for another period of 10 years. Tiruven- 
galamma having died in March 1908, the 
plaintiffs instituted this suit on 16tb Septem- 
ber 1908 as the reversioners to the estate of 
Bulli Veukayya, to recover the lands from 
the defendants. The plaintiffs contend that 
Tiruvengalamma had only the right to enjoy 
the said property as long as she lived, and 
that she had no higher right, that according- 
ly the cowles which she bad given in respect 
of her properties were not valid subsequent to 
her death, and that they would not bind the 
plaintiffs (tJide paragraph 6 of the plaint). The 
defendants plead, apart from any question as 
to the binding character of the cowles, thui- 
Dammennu Agraharam is an estate faihra 
within the definition of section 3, clause Ui' 
the Estate Land Act, and that the Civil Oosm; 
has no jurisdiction to entertain the proii ;'' 
suit in ejectment. The same question is 

(U) 17 Ind. Cas. 248; 12 M. L. T. 313. 

(12) 22 Ind. Cas 339; 26 U. L. J. 99; 36 M. 308; 1.; 
M. b. T. 268. 
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under oonsideration in Oivil Revision Petition 
No, 576 of 1913 on the 61e of the High Court. 
The parties in the present suit have agreed to 
the oral and dooumentaryevidenoe in the said 
suit being treated as evidenoe in the present 
ease. Over and above the said evidenoe the 
defendants examined an additional witness 
W. No. 6 in the ease. The plaintiff rS'oalled 
and farther examined the plaintiffs’Sth witness 
the Kurnam, and' filed oertain additional 
doouments JJJJ to SSSS. Thus the ovidenoe 
is substantially the same in both the suits. 
The additional dooumsnts are merely intend’ 
ed to explain oertain transaotions in the 
light of the plaintiffs’ oase. The oonditions 
neoessary to bring an inam under the defini* 
tion of an estate are four. (1) The original 
grant should be of a village as a whole. (2) 
The land revenue alone of the village should 
have been granted in inam. (3) That the 
person to whom the tnim is granted should 
be one not owning the Kodivaram of the 
village. (4) The grant should have been 
made, confirmed or reoogniaed by the British 
Government. The wording of the section 
shows that for any inam. being classed as an 
estate the aforesaid oonditions should be 
fulfilled; and it would, therefore, lie upon any 
person who sets up the plea that an inam is 
an estate to establish, apart from any presump- 
tions, that it fulfils all the aforesaid oondi- 
tions. Further any person who wants to oust 
the jurisdiction of a Oivil Court must also sub- 
stantiate bis plea The defendants were accord- 
ingly called upon to show that the plaint inam 
is an estate. The plaint inam has been con* 
firmed by the British Government in I860 
{vide Exhibit M). The extract from the 
Inam Register shows that the inam was 
conferred in Fasli 1169 (1747) on Varada- 
oharyulu by the Zemindar Rajah Apparaya- 
nam Garu. The sannad and 29 Dumbalas, 
from Fasli 1159 to 12i0, the takeed and the 
patta produced before the Inam Commissioner 
by the inamdare are not now forthcoming. 
They were said to have been lost in a fire in 
Sanivarappet, which burnt the house in which 
one of the inamdars Sadagopalaoharyulu was 
put up. The evidenoe as to such loss is not 
of a convincing character, but there is 
nothing to show that plaintiffs had possession 
of those records, and I do not think that 
any presumption adverse to the plaintiffs 
could be drawn on that ground. The extent 
of the grant and the character of Ithe tnam 


should have, therefore, to be gathered from 
the available records. The loam Statement 
filed by the inamdars at the time of the Inam 
Settlement in 1860, Exhibit I, showa^that'the. 

r ^ 

grant was of the village of Dammennu as a' 
whole and not of any specified portion 
thereof. It begins: ' Statement prepared by 
the Agraharikulu of Mounji Dimmebnu ' 
Agraharam attached to Rslangi Taluk.” All - 
the extents of land within the four boundaries 
of the village are claimed as inam with the' 
exception of Porambokes 2 and odd putties 
and minor inams 8 and odd putties. As to^ 
whether the minor tnams were in existence 
at the time of the grant it is not clear, but 
probably they did as the village nnloubtedly 
existed at the time of the grant. Tha exist- 
ence of such minor tnams does not make the 
grant less the grant of a village as a whole. , 
There is thus no doubt-, that the granb wa9 of 
a village as a whole. {.Vide Oopisetti Ndrayana^ 
swami v. Nalam Subrahmanyam (13)]. 

2. Secondly, it has to be seen whether 
the grant was of the land revenue alone. In 
the first. place the description of the village as 
mounji is significant. It is only when a village 
already nndercnltivation is granted, it is kno^vn 
as a mounji village [vtde Upadrasta Venkata 
Sastrulu V. Devi Sitaramudu (6)]. Secondly, 
oolnmn 6 of the Inam Statement shows that 
the grant was in the natnre of a Srotbriam of 
G. 60 Pagodas to be enjoyed by the grantee, 
Sreemat Prathivedi Bhayamkaram Varada--. 
oharynlu Gam and bis heirs. Srothriam means 
literally an assignment of land revenue to a 
Srotbria or Brahmin learned in the Vedas, and 
here evidently the grantee, as his name indi* 
cates, is a Vishtnavite Brahmin of thatstamp. . 
Admitt edly the grantee and his descendants 
are G urns for a number of people. Srotbriam 
grant gives no right over the lands, and the 
grantee is only entitled to land revenue 
aud oauuot interfere with the occupants as 
long as they pay the established rent Papula 
Naruyanasami Naidu v. Pensalani Kanniappa 
Naidu (14), Ohinnan y, Kondam Natdu (15)]. 
Thus the Inam Statement shows oon'olnsively 
that the- grant was a Srothr iam tnam of 60 
Pagodas of land revenue. The uoambignous 
natureof the present grantee, therefore, obviates 

the decision of any question as to even where 

(13) 30 Ind. Gas. 376; 29 M. L. J. 478; 18 M. L. T. 
148; 2 L. W. 683; (1916) M. W. N. 690; S9 At. 683. 

(14) 14 Ind. Cas. 261; 24 M. L. J. 86 at p. 89; (1912) 
M. W. N. 496. 

(16) 23 Ind. Cas. 113; 26 M. L. J. 109; 1 L. W. 41. ‘ 
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the grant bad been made o! the laai? ia th) 
village or of Melevaram in snob lands the 
seotion woold cover snob grants as well. 

The third point for consideration is 
whether the land revenne of the village 
was granted to a person not o^oing the 
Kndivaram thereof. A.11 the other volnmi* 
nons oral and doonmentary evidence in the 
case is of nse only in considering this 
aspect of the case. Firstly, there is scarcely 
any donbt that the grantee and his descend* 
ants were permanent residents of Yijayarai 
in the Ellore Taluk. Dammennais a village 
sitnate in the Tannkn Talnkat a distance 
of more than 50 miles from Yijayarai. 
Admittedly the Agrabaramdars do not own 
at present any site or honsa in the 
village. I^or is there any evidence worth 
the name that they did so at any other 
time. The duelling sites owned by the 
tenants belong to them and the Agrabaram- 
dars have no right to any of snob sites. 
There is farther no donbt whatever that 
they never lived in the village except 
camping temporarily in the Karoam’s 
house, when they went to oolleob Oiet or 
lease ont the lands. The plaintiffs' attempt 
to establish to the contrary is a miserable 
failure and does not deserve any detailed 
examination. The P. W. No. 8, Kallnri Yen- 
-kayya, who is aged about 60 years, has been 
the Eur.nam of the village for the last 40 
years. In spite of the fact that he ia 
hand and glove with the plaintiffs, and 
is too much interested in the result of 
the suit to speak the truth, he was 
nevertheless perforce obliged to admit the 
aforesaid facts. It is established beyond 
all reasonable doubt that till the year 
^891 so long as the Agrabaram had not 
been partitionnd into 4 shares by the 
Agrabaramdars, they never claimed any 
higher right in the lauds than that of 
collecting the Mamool Gist, nor did they 
.d6Dy the right of the Tyots to permanent 
occupancy rights in the lands. It is only 
after the partition of the lands by the 
^^raharamdars they made a determined 
effort to get at the lands. Id the Inam 
SUtement, the inamdars state as follows : — 

We have been paying the Cist to the 
Uovernment on the Srothriam and maintain* 
lag ourselves with the income therefrom 

T> . . A reference to the Inam 

Ksgiater, Exhibit M, shows that the Agra- 


haramdara had then let the village for 5 
years for an annual rent of Rg. VOO. The 
Mashath account prepared on 25th September 
1858 gives in detail the holdings of individnal 
ryots in the village (XXXYIII), . In 

order to facilitate the collection of rent 
from the ryots, the Agrabaramdars bad 
been till 1891 in the habit of executing a 
cowls for the entire village to the names 
of four principal or representative ryots 
of the village, with a stipulation therein 
that they should not collect from the other 
ryots any amount more than the amount 
settled with such ryots according to the 
Tbaramvar of the lands owned by them 
{vide Exhibits II, III and IV;. In almost 
all the Cowles prior to lb91, the enjoyment 
of the several tenants or their holdings 
for a long time (* # # Exhibit 

II) is expressly and nnambiguously admit- 
ted, and their right to continue on the 
land is not also denied, as the eaid cowles 
do not contain any stipulation that the 
tenants should surrender the land at the 
end cf the period. The evidence of the 
Kurnam also with regard to the tenants’ 
rights in the land is important to show 
that the tenants were recognised by the 
landlords as poseeseed of permanent ooonpanoy 
rights. He says, “if a tenant dies, his .son 
or heir cultivates unless /or any reason the 
landlord gives the land to strangers. If a 
tenant dies leaving a son, his son cultivates the 
land. This has been the practice ever since 
4 became Kurnam. The Agraharamdar col- 
lects rent from tenant’s son or heir as 
described above.” Asked whether the 
Agrabaramdars had ever disallowed the heir 
to cultivate the lands, he said; “I cannot 
give aty instance when the Agraharamdar 
did not allow the heir of the tenant to 
cultivate the ^ l^zid of the deceased tenant.” 
Then again ‘there is no practice for the 
heirs of the deceased tenant to apply to 
the Agraharamdar, to apply for permission 
to cultivate the land of the deceased 
tenant,” and be admitted that the name-s 
of female heirs are so registered i'j thi. 
account. For example after her hastrvM;' , 
brother, Ramayya’a death, PulIamraaC nnioo 
ia entered in the accounts. He 
admitted that till the year IS:/ 1 
has been not a single instance ot a tenah.. 
having been ejected, and that t^U t'u.: 
there was no change of holding eife^'od by 
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the landlords. In addition to the aforesaid 
eyidenoe there have been nnmeroas aliena- 
tions b/ the tenants of their lands hy 
Baloi mortga^iTG, gift, &3. (,vide Exhibits VI 
to VIo, XII, XVIIl to XXII). All these 
doonmenta have been written by the 
Karnam himself, and the lands dealt with 
are desorihed as lands in which the 
tenants had o&roit right. It was also 
admitted by the Knrnam that the Agraharam- 
dars raised no objeotion to saoh transfers 
and received the rent from the transferees, 
and that their names also were duly entered 
in the aoooants. The Proceeding in Sum- 
mary Suit No. 117 of 1891 is signiBoant 
as showing that the Agraharamdars had 
till that date never disputed the occupancy 
right of the tenants. In the said suit 
Kanoori Venkatareddi sued for acceptance 
of a patta by a tenant with the Mamool 
Cist Ks. 23'5-7. (Exhibit XXIX) The suit 
was compromised to the effect that a decree 
may be passed for the acceptance of a pa^^a 
with the Mamool Gist Bs. 9 14 0 (Exhibit 
XXX). After the partition by the Agra- 
haramdars, the above tenant was sought to 
be ejected in 1892, and on his setting 
up a right of occupancy it was found in 
his favour, and the suit was dismissed, 
and the decree was confirmed both in the 
first Appellate Coart and in the High 
Court (ttdfl Exhibits XLV and XlVa). 
As a matter of fact, as already observed, 
there was no attempt till the actual parti- 
tion by the Agraharamdars of the village 
in 1891 to dispute the oocapanoy rights 
of the tenants in any manner. The Agra- 
haramdars were content to receive the 
Mamool Cist from the several ryots. But 
after 1891 the Agraharamdars piit forward 
a claim to the absolute ownership of the 
land, and the tenants resisted the claim for 
some years. But finally the tenants and 
the landlords came practically to an agree- 
ment by which most of the tenants had 
their oocapanoy rights in the lands confirmed 
or recognised by the Agraharamdars on 
payment of some consideration. Thus Sada- 
gopaohari and Jagannathachari, who in all 
owned one-half of the Agraharam or 120 
acres, have confirmed the oocapanoy rights 
possessed on the lands by the tenants for 
some consideration. With regard to another 
Agrabaramdar, Venkata Reddi, who owns 
60 acres, he has similarly recognised the 


occupancy rights of the tenants for 40 
acres. Of course in all the above oases, 
the recognition, had been effected either 
as sales or as permanent leases. In the case 
of Thiruvengalamma, as she had only a 
widow’s estate the above procedure could 
not bs folio ;ved, and with regard to 40 
a^res she executed leases for the long 
period of 6J years for some consideration 
and for the remaining 20 acres for 10 years 
to the tenants who had long been in occu- 
pation of the lands. The Xurnam, P. W. No, 
8, helped the Agraharamdar materially in 
bringing roand the tenants, and has also 
materially profited thereby. Of course, the 
reason of the tenants’ agreeing to so re- 
purchase the occupancy rights from the 
Agraba*'amdar8 was of course due to their 
fear that they might be ejected out of 
their lands either forcibly or by being 
dragged into litigation for long periods, and 
thus be ruined. It must also be said that 
subsequent to 1891 the tenants as a whole 
recognised the landlords’ right to the lands 
and have in many instances given up their 
lands .which the landlords had rented to 
others. It may be safely asserted that 
while the evidence prior to 1891 is all in 
favour of the tenants, the evidence subse- 
quent to 1891 is all in favour of the Agra- 
haramdars’ right to the entire land. They 
have subsequent thereto periodically in- 
creased the rents, changed tenancies, and 
have otherwise also exercised absolute 
ownership of the lands. No good purpose 
would be served by setting forth in detail 
the evidence on the above indisputable facts. 
Bat a village has to be determined whether 
it is an estate or not by the original grant 
and by ascertaining whether at the time 
of the grant the grantee also owned the 
Kadivaram of the village. In the present 
case the evidence conclasively shows that 
at the time of the grant the grantee did 
not own the - Kadivaram. I accordingly 
answer the iesoe in the affirmative. 


The civil revision petition, and the appeal 
against order and the memorandam of objec- 
tions filed on behalf of the respondents in the 
appeal came on for final hearing on the 16th 
of Jaly 1919 after the return of the finding bi 
the lower Court upon the issue referred by 
this. Court for trial. 

Hr.L.A, Qovindragava lyer^ for the Petitionef« 
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Mesara. T, Fra'tasam, P. Ohsnchiah aai K. 
Bama DosSf tor the BBspondenta. 

JlTDGrMBNT, — The oivil misoellaneoDa 
appeal and the oi^il re7i3i3a petition are 
againat ordera retarning the plaint forpre* 
aentation to the Revenue Goart. The anit 
in the civil miaoellaneoaa appeal waa filed 
by the Agraharamdara againat about aixty 
tenants for ejeetment. On the first oeoasion 
the then Subordinate Judge decided that 
'the Oivil Oourt had no jariadiotion to enter* 
tain the anit. On appeal against that order 
this Oourt pointed out that the village in 
qnestion was not an estate under olausj 
(e) of section 3 (n) of the B states Land 
Act, and remanded the case for a finding 
vihether it came under (u) (d). The pre* 
sent Subordinate Judge has come to the 
oonclusion that it is an estate falling under 
aaotion H (tV) (d). 

Mr. Govindaragbava Aiyer who appeared 
for the appellant addressed a very elaborate 
argument to us resting it mainly upon the 
recent Privy Connoil decision in Sutyana-^ 
rayanav. Patanna (iQ). Jn the course cf the 
argument we expressed doubts whether that 
decision would cover this case, and whether 
the fact that the grant o! the Agrabaram 
was made by one of the Nuzrid Zemindars 
and oertain other oiroumstanoes would not 
differentiate this oase from the one before 
the Judioial Oommittee. Since the argn* 
ment was concluded, we have had the ad- 
vantage of hearing Mr. Ramesam on a 
similar question relating to Thottapalli 
estate, and the learned Vakil drew our 
attention to a aabsequent decision of the 
Judicial Gommittea in Upidrashla Venkata 
Saetrulu v. Devi Seetharamuiu (17) which to a 
considerable extent has dispelled our doubts 
entertained at the hearing. That decision re- 
verseathe judgment of this Court in Upadrasta 
Venkata Sastrulu v. Devi Sitaramudu (6). In 
that case as in the oase before ns, the grant in 
question was made by one of the Nuzvid Zemin, 
dars, and was made to Brahmins. Yet the 
Judicial Oommittee, following their view enun- 


Oaa. 639; 41 M. 1012: 25 M. h. T. 30 

M. VV. N. 859{2J 0. W. N. 273; 9 li. W. 12e 

k 2- «*. ^ 0.) ll; 36 M. L. J 

209 (P oT' ^ ^ 

■*" ^23(P. 0.);17 a. h. J 

®25; 23 M. L. T. 17£ 

39 O.IL. J. 441; 10 L. W. 633; 24 0. W. N. 129. 


oiated in the'oass in iSuryanarapana v. Patanna 
(Ifi), have held that there is no presnmption 
that the land ravenne alone was granted. 
If the matter were ree integra, we would 
have had some hesitation in applying the 
prinoiples ennnoiated in Stiryanarayana v. 
Patanna (16) to a grant by a Nnzvid Zsmindar. 
In Appeals Nos. 122 and 123 of 1900, and 32 
and 4 L of 1904, this Court took oooasion to 
examine the origin of the Nnzrid and Nidada- 

vole Zemindaries, Quoting from Grant’s Politi- 
cal Survey, Justioes Davies andBsnson held that 
the ancestors of the present Nnzvid Zemindars 
were farmers of revenue under the Nizam. 
It is not necessary to pursne this matter 
farther, althongh it •is open to argument 
that the same rule of construction cannot 
ba applied to grants from these Zemindars 
as would apply to grants made by the 
anoient Kinsc of this oountry. Bat the 
Judicial (Jommittee have, by referring to the 
preamble of Regulation XXXI of l&OJ, con- 
strued a grant of a similar character in their 
aabsequent decision as conferring a right 
to the land itself and not merely to the 
land revenue. Section 2 of that Regulation 
may be regarded, as suggested by Mr, 
Ramesam, as justifying this oonolusion. The 
framers of that section were aware that 
not only Ruling Princes but persons who 
had a leaser right in the soil but who 
professed to possess royal rights and 
prerogatives were making grants in the 
same manner. The seotion says that grants 
by these limited owners would be equally 
valid. This may be oonstrued as a release 
on the part of the East India Company, 
whioh suooeeded to the sovereign rights in 
these territories, of their right to take exception 
to the grant made by snoh owners. There- 
fore, the grant by one of the Nuzvid 
Zemindars would oonvey the right in the pro- 
perty as well as the right in the soil, which by 
the Regulation XXXI of 1802 may be regard- 
ed as having been snrrendered to the grantee 
by the Government. Even that would not 
deprive tenants of their rights, if they had 
any, in the soil. Because neither tbo 
Zamiodar by such grant nor the Govern- 
ment by their release can oonvey rights 
over whioh they had no control. Therefore, 
the question resolves itself into this. Haa 
the defendants any right of occupancy ai. 
the time when the grant was made by 
the Nuzvid Zemindar whioh in this case 
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is said to bave been made about the year 
1747: Or, in other words in the langnago of 
the Judicial Committee in the case reported 
as Suryanarayana v. Patanna (16); Is it 
proved, or is there evidence to suggest, 
that at the date of the grant there were any 
tenants in the village holding lands with any 
rights of occupancy by custom or otherwise ?** 
There can be no question from the language 
of the iudgment of the Judicial Committee 
in the two cases already referred to that the 
burden of proving this is on the defendants. 
Looking at it from another point of view 
also the burden is on the defendants. It is 
they that object to the jurisdiction of the 
Civil Court, and it is tor them to show that 
their rights in the property are of such a 
character as a Civil Court cannot take oogni* 
zanoe of. The Subordinate Judge rightly 
held that the burden was on the tenants. 
He has, however, come to the conclusion that 
that burden has been discharged. Although 
in Civil Miscellaneous Appeal No. 16 of 1910 
there is no special reference to the current 
of authorities in this Presidency to the effect 
that grants of this description should be 
presumed to have affected the land revenue 
only and not the land, still there can be no 
doubt that in appreciating the evidence, 
the Subordinate Judge has been led to the 
oonolusion at which he has arrived by this 
well-known presumption of fact. Since his 
judgment was delivered the Judicial Com- 
mittee, as we pointed out already, have taken 
a different view of the situation and, therefore, 
in dealing with the judgment of the lower 
Court we have to examine the evidence from 
a new standpoint — a point which did not 
Daturally strike the Subordinate Judge. 

We shall now proceed to shortly discuss 
the evidence that has been let in. Mr. 
Grovindaraghava Aiyar relied upon Exhibits 
KKto NN, which were executed between 
the years 1864 and 1870, as showing that the 

Agraharamdar regarded himself as the owner 
of the land. They were mortgage-bonds 
and contained statements that they were 
under cultivation by somebody and that in 
the event of the instalments not being paid 
the documents should be regarded as cowles 
enabling the mortgagee to take possession of 
the land. At best this is self -serving evi- 
dence. There is no evidenae bsfore us 
that the tenants were deprived of their 
possession. This clause about treating 


the document as . a cowle is not 
sufficient to warrant us in holding that th^ 
Zemindar was the owner of the soil. The 
learned Vakil then referred to Exhibit M, the 
Inam Register of 1860, and commented upon 
the statement therein that the Agraharam 
was under lease for 5 years. If one rememt 
hers the fact that for a long time in the 
Northern Cirkars, Zemindars and Agi'aharam- 
dars were in the habit of leasing out their 
right to receive rent from the tenants to ^ 
middlemen, there is nothing in the statement 
relied on to show that it was the cultivation 
of the land that was leased for the period. 
Nor is Exhibit Z, wherein directions were 
given to the agent to put a seal upon the 
crops, inconsistent with the conception of 
occupancy rights in the tenants. There are 
many oases in which as against ooonpanoy 
rights the Zamindar has claimed the right 
to insert in the p^tta a condition that the 
tenants should not carry away the crops 
without notice to the Zemiodar and that the 
agent of the Zamiodar should put a seal upon 
the harvested crops. There is nothing in 
Exhibits VI and VXI, which refer to pre- 
existing cowles and renewals of cowles, to 
support the appellant’s case. In Suri 
Venkata Subbarayya Sastri v. Barapparoddi 
KrUtnaiyd (18) it was held that such 
conditions were not inconsistent with 
rights of occupancy. There are some doou- 

I 

ments relating to the acquisition of land 
which bave better evidentiary value for the 
plaintiff than the ones we bave discussed. It 
seems apparent that in one instance at any 
rate the Agraharamdar was given some land 
outside the Agraharam in lieu of the land 
taken by Ooverument within the Agraharam. 
The defendants have not shown that they 
had a similar exchange of property for their 
interests in the land acquired. But that is. 
only a solitary instance and may be due to 
the fact that the land was Poramboke in 
which there were no tenants or the tenants, 
‘were not astute enough to assert their rights. 
There are documents subsequent to 1891^ 
which undoubtedly show that the Agra- 
baramdar has been asserting a rights in the 
soil. This is conceded by the lower Opart. It' 
does not attach any importance, and in out 
opinion rightly, to these later dooam’ent j. 
section 185 of the Estates Land; Act, it is 
olearly intended by the Legislature that the'' 
(18) 7 Ind. Cas. 358} 20 M. L. J 626. 
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Bvidenoe of aots and of assertions sabseqaent 
to 1^98 sbonld not be regarded as settling the 
rights of the landlord against the tenant. 
The reason of this rale is that in the year 
1898 the first draft of the Aot whioh subse- 
quently beoame law in 1908 was prepared 
and published. The land* holders,' antieipating 
that tenants would be given large rights in 
the property, took aotive steps to oreate evi* 
denee in their favour. It is for that reason 
the legislature has inserted the provision 
referred to hy ns in seotion 185. Although 
the year 1898 was mentioned in that seotioo, 
there ean bs no doubt that at least in the 
part of the oountry from whioh the present 
litigation ha^ oome the oontest between 
landlord and tenant has been aonte and 
prononnsed for a long time earlier. From 
Appa Bau v. Batnam (19), whioh was a 
deoision of 1889 aad whioh related to the 
Nuzivid Zsmindari, it is olear that there was 
aotive oontroversy regarding oooupanoy rights 
between the aod the tenant. Other 

eases may also be quoted to the same effeot. 
Therefore we agree with the Snbordinate 
Judge that muoh importanoe ^hoald not be 
attached to the doouments whioh have been 
brought into ezistenoe sinoe the year 1891. 

Thus far we have dealt with the evidence 
relied on by the plaintiff for establishing that 
he had the Kudivaram right in himself. It 
may be mentioned that the $annad itself has 
not been produoed. Therefore if the burden 
of proof was upon the Agraharamdar to show 
that at the time of the grant not oolv the 
Melvaram rights but also the rights in the 
soil were granted to him, we wonld have 
agreed with the Subordinate Judge that he 
has failed to prove his oase. But as we said 
before, in the language of the Judioial Com- 
mittee, it is for the defendants to show that 
at the date of the grant they or their anoes- 
tors had the right of ODoupanoy in the land. 
An examination of the doouments filed by 
them does not establish this position. We 
■hall very briefly deal with them, beoauae we 
are anxious that we should not prejudioe the 
parties in any way by a too elaborate diaons- 
sion of them. There are doouments on their 
•ide whioh oontain statements by the A.gra* 
haramdar that the defendants and their an- 
oeatora have been long on the soil, that rates 
of rent have been settled with them aod that 

(19) 18 U. 249. 
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the middleman or the lessee should not in- 
oraase the rates thns settled Exhibits VI (c), 
XXtl, XIX. Vr (a) and Exhibit II are in - 
Stanoes of this kind, It must be said that 
they are all snbseqnent to the year 1883. 
There are doonments whioh go to show that 
these tenants had been alienating the pro- 
perty as if they were the owners thereof. 
Exhibits XXI and XX are instanoea of this 
kind. There is Exhibit XXXVIll, a doon- 
metit of 1858, whioh shows that the 
Agraharamdar had compiled a list of tenants 
in oooupation. Exhibit XIV shows that a 
previons suit in ejeotment against the tenant 
was nnsnooessfal. These doonments nndonbt- 
edly show that there had been an assertion 
of the right in the soil on the part of the 
tenants. They do not either directly or 
inferentially suggest that at the time of 
the grant in 1747 they or their ancestors had 
any oooupanoy right. It may be, and we 
must express this opinion very guardedly, 
that these documents show that sinoe the 
grant the tenants have acquired an ooou- 
panoy right. That is a matter for oonsidera- 
tioD at the trial on the merits. But for the 
purposes of deciding whether the Agra- 
haram is an estate these documents are not 
of muoh value. For these reasons we must 
hold that it has not been shown that the 
lands in the Agraharam were in the oooupa- 
tion of the tenants at the time of the grant 
to the plaiotiS's aooestors and that, therefore, 
it is not proved that it is an estate falling 
within olause 3 (2) (d) of the Estates Land 
Aot. We must, therefore, reverse the deoision 
of the Snbordioate Judge and remand the 
oase to the Court of first iostanoe for dis- 
posal OD the merits. Costs hitherto incurred 
will be provided for in the revised decree. 
As regards the Rszinama petitions alleged 
to have been exaouced by some of the 
tenants, the Court of first instanoe will 
inquire into their genuineness and validity 
and deal with them. 

la the oivil revision petition, although 
it is open to argument that there is no 
question of want of jurisdiotion whioh world 
enable us to interfere with the deoit^ion of 
the Court below, we think that having re- 
gard to our deoision in the oivil misoelia- 
neous appeal it would be injurious to the 
rights of both parties to allow ono set of 
oases to be heard by the Hevenuo Cccrt 
and another set of oases by the Oivil Court, 
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Tt may Dofc inaptly be said that havings re* 
gard to tbe presumption with whioh the 
judgment in the civil revision petition 
starts, namely, that in case of similar 
grants the land revenue alone must be 
taken to have been granted, there has been 
material irregularity in the exercise of 
jurisdiction. We must reverse that decision 
as well and remand the case for disposal 
by the Civil Court on the merits. Costs 
hitherto incurred will be provided for in the 
revised decree. 

M. c. p. 

Petition and Appeal allowed; 

Oase remanded. 


OUDH JUDICIAL COMMISSIOJfBR’S 

COURT. 

FiBST Civil Appeal No. 15 of 1918, 
September 10, 1919. 

Present: — Mr. Lyle, A. J. 0. 

Sheikh ZAHUR AHMAD— Depsmpant— 

Appellant 

versus 

Sheikh MOHARRAM ALI and another 

Plaintiffs — MURTAZA HUSAIN db«d, 

AND ON HIS DEATH MOHAMMAD AHMaD 

AND RGQUATA BIBI alias RUQQaN 

Defendants — Respondents. 

Oudh Laws Act (XVIII oflb76Jt s. iS— Pre-emption 
suit for, by mortgagee— Amount payable to vendee — 
Amendment of decree— Market value, deter}nination 
of — Fancy price, whether fictitious. 

A vendor of certain property left with the vendee 
a portion of the sale money to be paid to the mort. 
gagco of the property and the pre-emptor, who was 
the mortgagee, applied under section If)' of the 
Code of Civil Procedure for amendment of the decree 
to the effect that the defendant vendee was entitled 
to receive from him only such sums as the latter had 
paid to the vendor, and the Court amended the 
decree accordingly; 

Held amt the Court was right in appij-iug eoction 
151 and in amending the decree as prayed for. fn 
35, col. I .] *L|' 

In the absence of any special reason forpaviiiL' -i 
fancy price for property, the fact that \uch k 
fancy price has been entered in the Ktlo-deed is h 
itself evidence of the price being liclifious. [p. 

Under section 13 of tbe Oudh Laws Act if an 
single item forming part of the price inention.kl 
the fcule-deed is found to bo lictitjouH, (he Court n Lit 
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fi.^ such price as appears to it to be the fair markot 
value of the property sold. [p. 36, col. 2.] 

Appeal agaiusfc the deoree of the AddL 
tioual Sub Judge, Lucknow, dateJ the 30fch 
November 1917, 

Mr. Niamatullah, for the Appellant, i 

Mr. A. P. 5e«, for Respondents Nos. 1 
and 2. 

JUDGMENT.— This was suit for 
pre-emption. The defendant No. 2, who 
was the owner of the property in suit, sold 
it to the defendant No. 1 under a sale« 
deed dated the 18th of December 1916. 
The plaintiffs alleged that as oo-sharers in 
the village they were entitled to pre*emption 
against the defendant No. 1 who waa not 
a oo'sharer, that tbe price entered in the 
sale deed, Rs. 6,400, was Gotitious and that 
the property was actually sold for Rs. 5,000 
while the market value is not more than 
Rs. 4,200, The plaintiffs claimed pre- 
emption on payment of Rs. 5,000. the price 
at which they alleged the property was 
aotaally sold. 

The defendant No. 1 pleaded that he 
purchased the property with the consent 
of the plaintiffs and that, therefore, they 
were estopped from claiming pre-emption. 
He also pleaded that the property was in 
fact purchased for Rs. 6,400. 

The learned Subordinate Judge found 
that the plaintiffs had not declined to 
porobase the property and were not estopped 
from alaimiDg pre enaptioDp that oertain 
items in the price mentioned in tbe sale- 
deed were Goti'ious and that tbe market 
value of th« prorerfy was about Rs. 4.7G0. 
But as the plaintiffs offered Rs. 5 000, he 
gave a decree for pre emption to the plaintiffa 
on payment of that sum. I 

plaintiffs applied for amendment of 
the decree, relying on sections 151 and 

0 the Code of Civil Procedure, on the 
following grounds : — 

They pointed oat that they were in fftot 

in possession of the property 
in suit and that under the sale^deed th^ 
sum of Rs. 4,800 had been left with the 
vendee defendant No. 1, out of whioh 

4,375 were to be paid by the vendee 
to themselves in satisfaction of their 
mortgages and Rs. 442 to one Zaki 
Mohammad under a decree. They claimed 
that a-i th-se sums had not bean paid by- 
the vendee and that as they l(tho^pre* 
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emptors) ^ere entitled to be placed in tbe 
sboes of the vendee, they shoald have been 
given a decree for pre emption on payment 
of Ra. 200 only, tbe balance of tbe sale 
price, to the vendee and asked that tbe 
decree ebonld be amended accordingly. 

i 

Daring the proceedings it was admitted 
that tbe vendee defendant .No. 1 had, ont 
of tbe balance of the sale price left with 
him, aotaally paid the sum of Rs. 422 
dae to Ziki Mohammad. The learned 
Sabordinate Judge, therefore, allowed the 
application and amended the decree. By 
tbe amendment tbe plaintiiSa were given 
a decree for pre>emption of tbe property 
on. payment of Rs. 622, that is Rs. 200 
pins Rs. 422, to the defendant No. 1 
vendee. Daring tbe hearing of tbe appltca* 
tion for amendment the vendee pleaded 
that ont of the earn left with him Rs, 500 
bad been paid to the vendor and claimed 
that he was entitled to recover this amount 
from the plaintifife-pre-emptors. Tbe learned 
Subordinate Judge, however, found that no 
such payment bad been made and disallowed 
the claim. 

Tbe vendee defendant No. 1 has appealed 
and tbe questions for consideration in the 
appeal are t — 

(1) Whether the Court was justified in 
amending the decree ; 

(2) if so, whether the vendee’s claim 
to recover from the plaintiffs Rs. 500 
alleged to have been paid to tbe vendor 
should have been allowed ; 

(3) whether the price staved in tbe sale- 
deed Rs. 6,400 was fictitious, and 

(4) if eo, what is the market value of 
the property. 

It seems to me quite clear that tbe 
lower Court was right in applying 
section 151 of the Code of Civil' Procedure 
and amending the decree. In the plaint 
it was clearly stated that tbe plaintiffs 
were mortgagees in possession of tbe 
property with regard to which pre-emption 
was claimed, and in the sale-deed it was 
stated that the sum of Rs. 4,375 was 
left with tbe vendee for payment to the 
plaintiffs. Tbe vendee was clearly entitled 
to receive only such sums as he had 
already paid, and ■bay>Qd question he was 
not entitled to reae.ve irom the plaintiffs 
the amount left with him for payment 
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to the plaintiffs which be had not paid 
to them. 

The learned Subordinate Judge was also 
clearly right in refusing to believe the 
story that a sum of Rs. 500 had been 
paid by tbe vendee-appellant to tbe vendor. 
There is no reason whatsoever why there 
shoald have been a settlement of account 
or why such a sum shoald have been 
paid before the mortgage debts due to tbe 
plaintiffs were satisfied, and the evidence of 
the vendor relative to tbe alleged payment 
is patently false. 

Tbe learned Subordinate Judge was also 
clearly right in holding that the price stated 
in tbe sale-deed was fiotitions. The plaintiffs- 
respondents were in possession of the pro- 
perty as mortgagees, and one of them has 
gone into the witness-box and stated that 
tbe net profits of the property, including 
sir amonnt to Rs. 150 per annum. 

Jam'ibandis have also been produced, which 
show that the pet income of the property 
mentioned in the sale-deed amounts to 
Rs. 153. Tbe vendee-appellant alleges that 
the net income is Rs. 175, but there is no 
evidence whatsoever in support of it. The 
statement of Zaki Mohammad, to the effect that 
he saw this figure in a sale statement prepared 
in execution proceedings, is not evidence. 
The appellant has himself admitted that 
tbe entries in the paiwari^s papers are 
oorreot and though be summoned the patwari 
as a witness, he did not dare to produce 
him to contradict the evidence given by 
the plaintiffs with regard to the anuual 
profits. Taking the annual profits, therefore, at 
Rs. 153, the alleged price of Rs. 6,400 would 
be at a rate of Rs. 2-6 per cent, The ordinary 
rate ia cot less than Rs. 3 per cent, and 
the appellant-vendee himself does not even 
suggest that a rate of less than Rs. 2- 12 per 
cent, is ever paid. 

As there is no suggestion whatsoever that 
tbe appellant had any special reason for 
paying a fancy price for this property, the 
fact that such a fancy price has been 
entered in the sale-deed is in itself evidenoe 
that the price is fictitious. At the ordioavy 
rate of Rs. 3 per cent, the price would 
come to Rs. 5,100. 

The learned Subordinate Judge bus found 
that three items mentioned in the sale- deed 
are fictitious, namely, Rs. 300 due od a pro. 
note dated tbe 4th November 1915 ; Ra. 400 
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due on a pip note dated the let of Deoember 
1916 and Re. 700 out of the Re. 8c0 raid 
before the Snb- Registrar, whioh the learned 
Sobordinate Judge baa found was subae- 
qaently returned to the vendee, the appellant. 
It is to be noted that neither of the pro- 
notes has been produosd and the vendor 
defendant No, 2 states that he destroyed 
them when they were returned to him by 
the vendee. It is further to be noted that 
the vendee-appellant did not dare to go 
info the witnees box to give evidence with 
regard to theee alleged pro notes. The 
vendor at hrtt stated that he did not 
remember who wrote the pro note for Rs. 400 
or when it was wiitten and suggested 
that Zeki Mohammad might have written it, 
but he afterwards admitted that it had 
been written by Mumtaz Ali. Mumtaz Ali 
and one Ujjn Lai who attested the reoeipt 
have given evidence that the pro note for 
Rs. 400 was exeouUd on the same date 
as the sale-deed, that it was antedated 
and that no consideration passed. Mumtaz 
Ali is a muhhtar cf one Baqar Miizi at 
whose house the vendor stays when he 
comes (0 Lucknow. The learned Subordinate 
Judge had the advantage of. seeing the 
manner in which these witnesses gave their 
evidence. He has believed their statements 
and in all the oiroumstanoes of the ease, 

I am not prepared to differ from his find- 
ing. And theie is very good reason for 
holding that the pro note for Rs. aOO is 
also fictitious. Two witnesses Lave been 
produced by the defendant-appellant with 
regard to this pro note, one is Murtaza 
Husain defendant No. 2 and the other is 
Zaki Mohammad the scribe of the pro-note. 
The learned Subordinate Judge has made 
a note on the record that the demeanour of 
Murlaza Husain as a witness was unsatis- 
factory and a perusal of his evidence shows 
that no reliance whatsoever can be placed 
upon it. The two witnesses directly 
contradict each other with regard to this 
pro-note. Zaki Mohammad alleges that 
Rg. 300 was paid by the vendee-appellant 
to the vendor as earnest money for the 
sale of the property, while Murtaza Husain 

declares that it was altogether an independent 
loan advanced to him three months before 
the vendee-appellant agreed to purchase the 

property. In view of these findings it is 
unnecessary to consider whether any portion 
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of the .sum paid to the vendor in the. 
presence of the Sab Registrar was given 
back subsequently to the vendee. Under 
section 13 of the Oudh Laws Act if any 
single item forming part of the price men- 
tioned in the sale dead is found to be 
fictitious, the Court must fix such price as 
appears to it to be the fair market y&lue of 
the property sold* 

It remains, therefore, to consider what is 
the fair market value of the property. The 
learned Subordinate Judge has found St to 

ba aboat Rj, 4,700 and after examining the 

evidence, I am mt prepared to differ from 
his finding. One witness Mohauimad Naim, 
whose evidenoa has not been criticised by 
the learned Pleader for the appellant, has 
stated that in his opinion the property is 
worth Rg. 4,7u0 and that the defendant 
No. 2 offered it to him for Ri. 6,000 but 
he was not willing to pay more than 
Rs. 4,700 for it. This witness has also 
stated that be has purchased property in 
the same, vilUge at the rate of Rj. 3 2 
per cent. and. at this rate, taking the net 
profits at Rs. 163, the valus of the properly 
would come to about Rs. 4,800. The 
defendants’ own witness Ziki Mohammad 
has admitted that he sold property in this 
village at the rate of Rs, 3 6 per cent, 
and at this ‘rate the value of the property 
would' come to about Rs. 4,60j. The defend-, 
ants* witness Siraj ud-din has stated that 
properly in the village is sold at the rate of 
Rg. 2- 12 per cent., but be is unable to refer, 
to any sale that was made at that rate. 

The result is that the appeal fails and is 
dismissed with costs. 

Appeal dismisfed, 
1 
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— Appeal filed without coph of decree, effect . 0 /— 

Limitation Act (JX of IMfOt tt, 5— Appeal filed 

hej/ond time — Limitation, extension of — Sufficient cause 

— Burden of proof -^Obiectton not taken hy respondent 

— High Oourl, whether can consider question of limifd- 

tion — Procedure— ‘Practice, 

♦ 

A petition of appeal file^ without a oopj of the 
■ decree appealed against is not valid as an appeal, 
[p. 87, ool. 2.] 

. Where an appellant seeks the benefit of the 
iprovisions of section 6 of the Limitation Act, be 
Imnst adduce distinct proof of the sufficient cause 
ion which he relies atid must famish a detailed 
I affidavit explaining the cause of the delay, [p 87, 
f cCl. 2 ] 

Where an Appellate Court exercises the discretion 
vested in it by section 5 of the Limitation Act, at must 
. reo<>rd the reasons for allowing an extension' of the 
‘ pe fi<^ of Ij^itation. [p, 37, col, 9,~\ 

Where a respondent fails to object to the admis- 
i gion of an appeal by a lower Appellate Court under 
unection 5 of the Limitation Act, the High Court is not 
■ precluded from considering the question of limita> 
<^aion. Even an agreement ^tween the parties that 
I f he objection should not be raised would not prevent 
* the High Court from interfering, [p. 8S, ool. l.j 

The practice of admitting appeals out of time 
provisionally, without notice to the respondent, and 
allowing objection to its admission to be taken at 
the hearing should be discontinued. Provision 
should be mside for the final determination at the 
-stage of admission of any question of limitation 
affecting the competence of the appeal, [p. 8H, col. 1.] 

Appeals from a deoision of the Distriot 
Judge of Patoa. 

Mr, Sunder Lai, for the Appellant. 

Messrs, Akhart and Nawal Kishore Prasad II, 
for the Beapondent. 

JUDGMENT.— The only question which 
arises in these appeals is one of limitation. 
A deoree was passed in the original Court 
on the V3th September 1917, an appeal 
was filed on the 27lh September but with- 
out any copy of the deome and four days 
were allowed for remedying the defect. 
The vacation eommenoed .from the 28th 
September and lasted till the 30th October; 
the last date, therefore, for filing the appeal 
would be the Slat October. On the 5th 
N^ovember the appellant^s Vakil was told 
that no copy of the deoree had been filed 
and that a copy should be supplied. On 
the 10th November, no step having bsen 
taken by the appellant to cure the defect, 
the appeal was struck off. Theo, on the 
19th November the appellant filed a copy 
ot the deoree and on the 2 1st the learned Dis- 
triot Judge admitted the appeal subjeot to oh- 
jeotioD, a petition having been filed together 
with tbp copy of the deproo. 



It is contended before me that the OodH 
oonid only have admitted the appeal aftUr 
time by exercising the power of extension 
allowed by seetion 5 of the Limitation Act, 
and it is explained that it was in exercise 
of this power that the appeal was admitted. 
There is nothing. hoWever, on the record to 
show us how the appellant satisfied the 
Ooart that be had sufificient cause for not 
filing the appeal in the regular way within 
time. All we have on the order sheet iss 
admitted subject to objection. ’’ 

In the first place, it is clear, according to 
numerous decisions, that the petition of 
appeal filed without a copy of the deoree 
is not valid as an appeal and the appeal 
-cannot, therefore, be said to have been filed 
until the 19th November, about 22 days 
out of time. The only material on the 
record on which the learned Distriot Judge 
can have satisfied himself as to the desir- 
ability of extending the time nnder section 
'5 is the petition which was filed with a 
copy of the deoree on the 19th November. 
In that petition it is stated that the appal- 
lant*s Karpardaz had been injured in a 
riot and bad been confined to hospital for 
several days, that the petitioner did not 
know that a copy of the deoree had not 
been filed nor the fact that the Court had 
passed an order that it sboold be filed 
within fonr days. This petition is not 
supported by an aflfidavit and the learned 
District Judge does not say that the exten- 
sion of time was based on it. There is 
no doubt that the reasons for allowing 
more time should have been recorded and 
there should have been a detailed affidavit 
explaining the delay. Notice should aLo 
have, been given to the respondents whol 
should have had an opportunity to object tofi 
the admission. Pleaders having been engaged' 
in the case, the illness of the Karpardaz 
conld hardly be taken as a sufficient oxoine. 
There is no finding by the learned District 
Judge that the delay was exousible. It 
lay on the litigant to adduce distinct pro ,i 
of the sufficient ciuse on which h-'> 
relied. 


In the case of Krishnasarni Panikon f i.- 
Ramasami Oheltiar (1) their 
(1) 43 loci Caa. 49‘;22 C. VV. X. 4S1; y \L . ' 
4 P. L. W. 51; 16 A. L. J. .57; 7 L. \V. ir.r,- v 
L. T. 101; 27 C. L. J. 253; 2 P. L R. lOi A.I «V., -j j ' 
21 Bom. L R 641; U Bur. L. T. l21;(IuiS; f / 
N. 906; 45 1. A. 25 {P.0,). ' 
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the Privy Gonnail deoided that the praotioe of 
admittiog appeals out of time provisionally 
without notioe to the respoudeut and allow* 
log objeotioD to its admiseiou to be taken at 
the hearing should be oondemned. Provision 
should be made for 'the final determination 
at "the stage of admission of any question 
of limitation affecting the competence of the 
appeal and that the burden rests on the appli* 
cant under section 5 of the Limitation Act of 
adducing distinct proof of the saffioient 
cause on which he relies. There is nothing 
to show ns that the present appellant made 
any objection to the admission of the appeal 
before the lower Appellate Court but there 
is no doubt that, even so, this Court can 
take the question of limitation into oonsidera- 
tion : Balaram v. Mangta Dass (.2), and even 
an agreement between the parties that the 
objection should not be raised in the lower 
Court would not prevent this Court from 
considering it [_Midnapur Zamtndary Oom- 
pany v. Deputy Oommisstoner of Manbhum 
. (3)]. The lower Court should have recorded 
‘reasons, and there is nothing to show to this 
Court that the lower Court was satisfied 
that the appellant had sufficient cause for 
. not preferring the appeal within the period 
of limitation. In the absence of anything 
to show that there was material sufficient 
for an allowance of an extension, I must allow 
the appeals and set aside the decrees of the 
lower Appellate Court and restore those of 
the Munsif, The appellant is entitled to his 
costs in both of the Appellate Courts. 

Appeal allowed. 

(2) 3tC. 94-; IIC.W. N. 953 (F. B.)j6C. L. J. 
237 • 

(3) 41 Iiul. Cas. 570; 3 P. L. J. 132. 


PUNJAB CHIEF COURT. 

Revi io-< Petition No. 775 cv 1918. 

Janoaiy 29, 1919. 

Present: — Mr. Juatioe Wilberforoe. 
RUH A R AM— D EC rtR E - uoLi> • B— Petitioner 

versus 

SULTAN KHAN and oihebs — Judouent- 

DEBToRS — R espondents. 

Panjah AUenniionof Land Act\(Xlll of ss.2 


(SJf lQ-^“La7td*\ meaning of — Trees growing on landf 
whether exempt from attachment. 

The definition of “land” given in section 2 (3) of the 
• Punjab Alienation of Land Act is not intended to be 
exhaustive, [p. 39, ool. l.J 

Although the maxim quicquid plantatwr so2o, 
solo cedit oannot be accepted in India . as having the 
wide meaning attached to it in England, it does cover 
the case of trees growing on the land. [p. 39, col. 1.J 

Wali Muhammad v. Mariam Bi, 62 P. R. 1906; 
102 P. L. R. 1906, followed. 

It was not the intention of the Legislature ■ to 
exclude standing trees from the definition ^ of land 
given in section 2 (3) of the Punjab Alienation of 
Land Act and consequently such trees are exempt 
from attachment and sale under the provisions of 
section 16 of the Aot. [p. 39, col. 1.] 

Petition for revision of the order of the 
Senior Snbordinate Judge, Gurdaspur, dated 
the 20th December 1917, affirtniog that of 
the Mnosif, 2nd Class, Shakargarb, District 
Gurdaspur, dated the 17th August 1917. 

Mr« Jaigopal Sethif for the Petitioner. 

JUDGMENT. — In this case a decree- 
holder attached miscellaneous trees situated 
on agricultural land and the lower AppeL 
late Court has held, especially on the 
authority of Nihal Kaur v.. Sari Singh (1) 
and on orders of the District Judge, that 
in the definition of land trees are inoinded. 
Against this decision an application for re* 
vision has been preferred. 

The petitioner’s Counsel relies specially 
on Dhani Das v. Aya Ram (2) and on remarks 
made therein by SStogdon, J., at page 75,* 
to the effect that trees are not land with- 
in the definition of section 4, clause (1), of 
the Paujab Tenancy Act, 1^87. He also 
relies on Yaru v. Adil (3), which follows 
the previously recited judgment, and on 
Nur Muhammad v. Tiloka Mai (4) to the effect 
that a proprietor’s share of standing 
crops is not land.” These judgments, how- 
ever, are merely to the effect that a suit for 
trees or crops is not necessarily for the 
purpose of the Punjab Courts Aot a suit for 
land, Dhani Das v. Aya Rain (2) was a suit 
relating to fruit trees and it followed -Deu^a 
V. Hira Singh (s), in which Sir Meredyth 
Plowden remarked that it was a common 
praotioe to sell or let or mortgage fruit trees 
irdepeudently of the land on which they 

(I > 32 P. L. R. 1903. 

1 2) i5P. E 1892. 

(3) 46 P. R. 1893. 

(4) 4 P R. 1905; 130 P. L. R. 1904. 

(5> 119 P. R. 1890. 

•Page of P. R. 1892— Bd. 
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stand. It is olear that sash jadgments are 
of no assistance in determining whether the 
definition of laind as given in the Panjab 
Alienation of Land Act inclades the trees 
sitaated thereon. This definition is silent 
with regard to trees and as many other 
objeots annexed to land are mentioned] it is 
argned that the Legislatare did not intend 
to inolnde trees in the definition of land, 
hnt it is olear that the definition itself is 
by no means intended to be ezhanstive. 
There appears to be no pnblisbed aatho* 
rity of this Court dealing exactly with the 
matter before me, tbongh Wali Sduhammad v. 
Mariam fit (6) is in some way applicable 
to this case. In that case it was held that 
tbongh the maxim quicquid plantatwr 
iolot solo csdit cannot be accepted in ' this 
country as having the wide meaning attach- 
ed to it in England, it does cover the case 
of trees growing on the land. I have no 
doubt, therefore, that it was not the inten- 
tion of the Legislature to exolnde standing 
trees from the definition of land and agree- 
ing with the decision of the lower Appel- 
late Court that they are exempt from 
attachment and sale under the provisions 
of section 16 of the Land Alienation Act, I 
dismiss the revision with costs. 

Revision dismissed, 
(6) 62 P. R. 1906; 102 P. L. E. 1903. 


PATNA HIGH COURT. 

Sboomd Civil Appbal No. 1112 of 1918. 

November 13, 1919. 

Present', — Mr. Jnstioe Coatts and 
Mr. Justice Adami. 

BERADA.R SINGH and others — 

P liAiNTiFFs — Appellants 
versus - 

BACHA MAHTO — Defendants— 

Respondents. 

Landlord and tenant— Bent, ewit for, against some of 
several co-tenants —Honey decree, whether can he 
ptxssed. 

Where a landlord desires to obtain a rent decree 
good against the land under the Bengal Tenancy 
Act, he must ordinarily implead all the co-tenants 
inolQding the heirs or legal representatives of a 
deceased co-tenant. Por the pnrposes, however, of 
a money decree he is free to sne any or all of the 


tenants, provided at the time of the creation of the 
tenancy it was intended that each of the tenants 
should be liable to pay the whole rent. [p. 40, cols. 
1 & 2 .] 

Appeal from a decision of the Sub- 
ordinate Judge, Patna. 

Messrs. Manuk, Bimola Oh'^ran Sinha and 
Sunder La2, for the Appellants. 

Messrs. Siveswardyal and Murari Prasad, 
for the Respondents. 

JUDGMENT. 

CouiTS, J.— This was a suit for arrears 
of rent of certain lands in Monzab Koelawan 
for the years 1321 — 1324. The suit was 
brought by several plaintiffs against one 
Ghhatarpati Mahto. The facts of the case 
have not been stated in the judgment of 
the lower Appellate Conrt and it is 
necessary to reoapitniate them shortly. 

The plaintiffs’ case is that the defendants 
originally held the land for which rent 
is claimed partly nagdi and partly bhowli. 
In 1911 the plaintiffs bronght a suit for both 
hhowli and nagdi rent for the years 1316 — 
1318. This suit was compromised, Chhatar- 
pati Mahto agreeing that the whole rent 
ebonld be nagdi, and the amount was fixed 
at Rs. 131-11-11. In aocordanoe with this 
compromise a decree was passed and the 
full amount was paid by the defendants 
out of Conrt. Sobsequently another suit 
was bronght by the same plaintiffs against 
Chhatarpati Mahto for arrears of rent for 
the years 1319 and 1320. This suit was 
also decreed in terms of the compromise 
which bad been entered into in the previous 
suit and the full amount was realised 
from Chhattarpati Mahto. The present 
suit, as 1 have already said, whs brought for 
arrears of rent for the years 1321 — 1324. 

It appears that in the Record of Rights five 
tenants, including Chatarpati Mahto, were 
jointly recorded as holders of the laud 
for which the rent is claimed, and the 
contentions of Chatarpati are that the suit 
is not maintainable because all the five 
recorded tenants are not impleaded and 
that in any case the rent is Rs. 106 i 
and not Rs. 131-11'1( as agreed to in 
the compromise petition. It is 
contended that the compromise is 
no evi leuoe was taken as required h - 
section 147 of the Bengal Tenau'jy 
that the enhancement is more tha'; 
annas in the rupee. 
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In tbe Goort of Bret Jostanoe where the 
ease was very oarefolly eocstdered by tbe 
learned ‘Mansif, a money deoree was passed 
at the rate of Rs. 106>4>0, bnt on appeal 
this deoree has been set aside and the 
whole snit dismissed. The plaintiffs have 
now appealed. 

There are two points for consideration 
in tbe appeal. First, whether the snit is 
maintainable, and second, if it is maintain- 
able, at what rate it oan be deoreed. 
With regard to the 6rst point, there is no 
donbt that all the tenants not baviog been 
made defendants, no rent deoree oan be 
passed unless it is shown that Gbbatar- 
pati Mabto was the Karta of the family 
and was entitled to aot on behalf of tbe 
other recorded tenants. This has not been 
proved; oonsequently no rent deoree oan be 
passed. But there appears to be no reason 
why a money deoree should not be passed. 
That a money deoree may be passed in 
Buoh a oase is the view wbiob in a long 
series of decisions in the Calcutta High 
Court has been taken, and I need only 
refer to the last ruling on the point which 
is reported as Krishna Das Roy v. Kali 
Tara Ohotodhurani (1). In that oase it was 
held that if tbe landlord desires to obtain a 
decree good against the land under tbe Bengal 
Tenanoy Aot, be must ordinarily (apart from 
any question of representation) implead all 
tbe CO tenants including the heirs or legal 
representatives of a deceased oo-tenant. 
But for tbe purposes of a money deoree 
(in the absence of express agreement to 
the contrary) be is free, under section 43 
of the. Contract Act, to sue any or all 
of the tenants. On tbe othsr hand reliance 
has been placed on two decisions of the 
Calcutta High Court, Kashi Kinkar Sen v, 
Satyendra Nath Bhadro (2) and Jogeswar 
Rai V. Kesho tersad Singh (3). In 
tbe first of these oases tbe learned 
Judges were of opinion that tbe proposition 
that tbe landlord may maintain a suit for 
rent against any number of several joint 
tenants bad been too broadly laid down 
in a previous decision of the Court, 
Uorneswar Singh v. Jaideb Jha (4), and 

fU 441ncl. Ca6. 80; 22 C. W. N. 280. 

7 Iiicl Cas. 840i 12 C. L. J. 542 at p, 644j 16 0. 
•.V. N. 191. 

(3) 37 Ind- Cas. 262; I P. L. J. 190. 

(4) 6 led. Cas. 387j 12 C. L. J. 691, 


that when a tenanoy is created in favour of 
two persons jointly, tbe question whether 
each is liable for tbe entire rent dopends 
upon the intention of tbe parties. In the 
present oase we do not know tbe origin 
of the tenanoy but it wonld certainly 
appear, from the oondnet of the parties, 
that it was intended that Cbhatarpaii 
Mahto should be liable for tbe entire rent 

I ♦ 

and he does not deny this, and' in view 
of the compromise petitions in the previous 
suits be oonld not have done so. 

With regard to tbe oase which is 
reported as Jogeswar Rai v. Kesho 
Pers^d Singh (3) Mnlliok, J., held that 
a rent suit is not properly oonstitated 
unless it is brnngbt against all the recorded 
tenants. There is no presumption that in 
every joint tenanoy in the Province nf 
Bihar and Orissa there is also a several 
promise by which each tenant agrees to be 
bound for tbe whole rent. This decision 
does not any way oondiot with the general 
trend of the decisions in the Calcutta 
High Court, and it is nowhere suggested 
that in a oase of this kind a money deoree 
cannot be passed. 

The second point for consideration is the 
rate of rent. The argument of the learned 
Vakil on behalf of tbe appellants is, that 
tbe compromise petition was in settlement 
of a hona fide dispute and consequently 
that, even if there is an enhancement of 
more than 2 annas in the rupee, the^ 
provisions of section 29, Bengal Tenancy 
Aot, will not apply. Tbe question whether 
tbe compromise was in settlement of a 
bona ade dispute has not been decided in 
definite terms by either of the low^r 
Conrts, but it is to my mind perfectly clear 
from tbe jnlgment of the learned Munsif 
that be did not consider that there was 
any bona fide dispute, inasmuch as he says 
in tbe course of his judgment that in all 
the stages from the beginning of the survey 
and settlement operations the lands were 
held nagdi and that tbe jama payable was 
Rs. 106 4 0. Tbe learned Subordinate Jndg'e, 
in bis judgment in appeal, has not discussed 
tbe point bnt it is clear that he agrees 
with the learned Mnnsif. In this view of 
tbe oase I am unable to accept tbe oon- 
tention that there was any hona fide dispute, 
and I wonld, for tbe reasons already given, 
$et aside the deerae of the lower Appellate 
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Oonrt and restore ibe deeree of the learned 
Mnnsif. Oosis to be in proportion to the 
anooese of eaoh party. 

AoAMr, J.-^I agree. 

Decree eet aside* 


XjAhobk Hiaa court. 

MificaLtAHBora Secomd Appbal No. 2168 

OF 1918. 

Oatober 15, 1919. 

PrMsnt:— Sir Henry Batiigan, tCr., 

Chief Jnstioe. 

JADIT BAI — JaDOMBNT-DEETjB— A pp«lla»t 

versut 

Mussammai MlSBl and others 

Rb^pondenta. 

Civil Procedure Code (Act V of 19051^,^ j». 73 ~ 
I^ecreee in favour oj several creditors— Attachment in 
execution of one — No action taken by other creditors^ 
Proceeds, whether liable to rateable distribution. 


There were several decrees against one Jf , inolad- 
mg one in favour of /. 8. M had obtained a decree 
against one B. whose representative-in-interest was 
one J. R. X 8 applied for exeontion by attachment of 
the decree held by M. against X B, and a private 
arrangement was come to whereby X S. agreed to 
reg^ hiB decree as satisded on payment of a 
certain sum by X R. This sum having been paid, 
the othw creditor of if. objected to the arrangement 
and claimed rateable distribution: 

Held (I ) that inasmuch as there was no other 

li) that the money, obtained by J flf from J R 

distribution, fp. 41 ^ool. k]'^^^ to rateable 

MiaoslUneons second appeal from the 

Aprfl IMS. 5"h 

Mr. Sunder Da. for the Appellant. 

°n Pe^“T”f iod^ment debtJ 

L* JdT her “L"" oh^.*io*i 

«b« other head Humnmaf hjiari had 


pbtained a decree for a snm of Rs. 2,600 
against one Bindra Ban, represented in 
the present ease by Jadn Rai. Jhandhn 
Lai Sham Das, whose deoree amounted to 
Ri. 3,098, applied for ezeontion by attaob- 
ment of the deoree held by Mttsammai 
Misri against Jadn Rai and in the oonree 
of (he prooeedings a private arrangement 
was come to, whereby Jhanda Lil Sham 
Das agreed that their decree against 
Musam^hat Misri should be regarded as 
satisfied on payment by Jadn Rai of a 
sum of Rs. 1.350 to them. This snm 
was paid by Jadn Rai to Jhanda Lal- 
Sham Das and at a later stage the other 
creditors of Afttsammu# Misri objeoted 
that (he arrangement was not binding 
npon them and alaimed that sum of 
Rs. 1,350 was divisible amongst all the oredit- 
ors generally and that Jadn Rai was 
bound to mate good to those creditors the 
balance of Rs. 1.260 due under the deoree 
obtained against him by Musammat Misri, 
The Coarts below have held that the snm' 
of . Rs. 1,350 is liable to be rateably 
distribated amongst the various decree- 
holders and that Jhanda L»1 Sham Das 
whose agreement with Jadn Rai has been 
set aside, are entitled to claim from 

Jadn Rai payment of the balance of 
Rs. 1,250. 

Jadn Rai has appealed to this Court and 
the only respondents present are Jhanda 
Lal-Sham Das, the other creditors, though 
served with notice of the hearing, not 
having put in an appearance before me 
It appears to me that the lower Courts* 
have ^misread the provisions of sections 64 
and 73, Civil Procedure Code, and that 
the orders passed by them cannot be up. 
held. At the time when Jhandu Lai. 
Sham Das applied for ezeoution of the 
deoree by attachment of the money due 
to Mujam-wat Misri from Jadn Rai 
action to enforce their decrees by attach- 
ment of that debt had been taken by 
the other creditors, nor was the money 
obtained by Jhanda Lal-Sham Dag from 
Jadu Rai paid into Court so as to oonsfcifcnie 
assets held by the Court.” Toe amoa.t 
of the deoree in favour of Jhandu Lai 
Sham Dys exeaeded the amount due 
Jadu Rai to Musimmit Misri and it 
open, therefore, to the former to attaeli 
the whoU of the deoree agaioat iad^ 
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Rai, there beios at the time no other 
olaimant before the Gomt for exeontion 
of decree and attachment of that debt* 

I accordingly accept this appeal and set 
aside the orders of the lower Oonrts. 
Jhandn lial-Sham Das do not oppose the 
order which I now pass and as the other 
creditors have put in no appearance, I 
make no order as to costs. 

Appeal accepted. 


LOWER BURMA CHIEF COURT. 
Second Civil Appeal No. 222 of 1918, 

May 16. 1919, 

Preaenti — Mr. Justice Pratt. 

PO MAUNG- AND ANOTHER— Defendants — 

Appellants 

versus 

R. M. C. R. M. CHETTY— Plaintiff — 

Respondent. 

Construction of docwnent — Mortgage — Future tense^ 
use of, ejfect of — Contract Act (IX of 1872^, s. 23 — 
Lower Burma Land and Revenue Act (11 of 1876^, s. 18, 
t ules framed under, r. 20 Mortgage of grarU land 

without sanction of Deputy Commissioner, validity of, 

Whore from a document, construed as a 'whole, it 
appears that the intention of the parties was to 
effect a mortgage in privsenti, the mere fact that 
the future tense is used should not be construed as 
indicating that the parties intended the document 
to be a mdre agreement to mortgage to be followed 
by an instrument of mortgage in duo course, [p, 42, 
col. 2.1 

A transfer of grant lands without the sanction of 
the Deputy Commissioner, in contravention of the 
conditions of the grant, renders the grant liable to 
resumption and the grantee to certain penalties, but 
it cannot be said that such transactions are forbidden 
by law, within the meaning of section 23 of the 
Contract Act. [p. 42, col 2; p. 43 ooL 1.] 

A mortgage of grant lands without the sanction 
of the Deputy Commissioner is a valid mortgage 
of the right, title and interest of the mortgagor in 
the grant, but the mortgagee runs the risk of having 
his grant resumed. So long, however, as the Deputy 
Commissioner does not take action to resume the 
grant, the mortgage holds good and can bo legally 
enforced. Cp. 43, col. 1.] 

Mr. Halker, for the Appellants. 

Mr. A. B. Banerji, for the Respondent. 

JUDGMENT — Plaintiff obtained a mort- 
gage decree over certain land. The decree 
was affirmed by the Court of Grst appeal. 
The points taken in second appeal are 


that the dosnmiut on whioh plaiatiff 
relies is not a' mortgage-deed, but a 
mere agreement to mortgage; that the 
mortgage is invalid, because the laud was 
grant land, and the mortgagor had no 
right to mortgage, and finally that the 
suit is barred by limitation. Iq the 
document in question, the ezoression 
used is '*will place in mortgage”; hut 
I quite agree with the lower Courts 
that, if it is construed as a whole, there 
can be no doubt that the intention was 
to effect a mortgage in prsesenti. The 
future tense was used, but it was merely a 
mode of expression and there was no intention 
that the document should be a mere agree- 
ment to mortgage to be followed by an instru- 
ment of mortgage in due course. Section 92 
of the Evidence 4ot has no application. 

As regards the second point I see no 
reason to hold that the mortgage is 
void because the laud was grant land, 
and the conditions of the grant have 
been infringed. Condition (3) of rule 20 
under the Lower Burma Land and Revenue 
Act provides that no grantee or leesee 
shall without the sanction of the Deputy 
Commissioner within five years from the 
date of expiry of the term of exemption 
or, where no exemption has been granted, 
until five years* after the date of the 
execution of the grant or lease, transfer, 
mortgage or hypothecate, etc., hie right, 
title or interest in the land granted or leased. 

Rule 2 1 provides that if a grantee or 
lessee infringes the conditions set fotth in 
the previous rule as applicable to all 
grants or leases, the Deputy Commissioner may 
resume the grant, and the grantee lessee 
shall be liable to certain specific penalties. 

It is noticeable that the rule does not 
say that an unauthorized transfer, constitut- 
ing an infringement of any of the con- 
ditions of a grant or lease, will be void. 
Rule 20, although called a rule, as a matter 
of fact lays down the conditions appli- 
cable to grants and leases and rule 21 
prescribes the consequences of the infringe- 
ment of the conditions. A transfer 
without the sanction Of the Deputy Com- 
missioner in contravention of the conditions 
of the grant no doubt renders the grant 
liable to resumption, and the grantee to 
certain penalties, but 1 do not think that it 
can be said that such transactions are forbid* 
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den by law within the meaning of seotion 
23 of the Oontraot Act, and it o^onDt, 
therefore, be held that the objeot or oonsidera* 
tion of the oontraot of mortgage is forbidden 
bylaw. The mortgagor makes a valid mortgage 
of hia right, title and interest in the grant, 
bnt the mortgagee rans the risk of having 
his grant resumed. Sj long as the Deputy 
Oommissioner does not take aotion to resume 
the land, the mortgage holds good and oan 
be legally enforoed. 

I see no reason to differ from the oononr> 
rent finding of both the lower Courts that 
there was a payment of interest, which 
rendered the suit not harred by limitation. 
The appeal is dismissed with oosts. 

I 

Appeal dtsmisied. 


LAHORE HIGH COURT. 

First Civil Appeal So. 1676 ob 1915 

Ootober 20. 1919. 

freaent:— Mr. Justioe Shadi Lai and 
Mr. Justioe Wilberforoe, 

MAHMUD SHA.H, mksob, TjacaoH 
PHUNDAR SHAH and othbrs — 
Dbpbhdants — Appellants 

versus 

PATTA AND OTHERS — PLAINTIFFS 

Respoedents. 

to 1<‘'0-Plaintiff. wheth 

can he mLt claim, wheth 

can he put forward^Court, whether can make out m 

'“W is perfeotl7 clear that a plaint 
miut be hmited to the ease which ho puts fomai 

^^in^’Kuint forward an altemati’ 

derepdaK^‘r^rhr“S 

^jet and may not bo taken by surprise 

for“tho p“aiXff“ wWoS“t”e dofo^dtut^tas^ “hid®" 
with snodfor joint po^sossic 

the Court'd: t^od “tVot S trstlctoT 

“gtaS:: ‘•'® P“Poae ■ 

anf'^lietto rtf P'amtiffa had not asked f< 


First appeal from the decree of the 
Senior Snbordinafe Judge, Sbahpur at' 
Sargodha dated the 13th March 1915, 

Mr. Mukand Lai I uri and Lala Bom 
Ohand Manchanda, for the Appllants. 

Mr. Oohind Ram^ for the Respondents. 

JUDGMENT. — The dispute in this case 
relates to a plot of land, nearly &,114 
highas in area, which is recorded in the 
revenue papers as the shamilai of the 
villege Mohabpcr in the Sbahpur District. 
The plaintiffs, who are some of (be 
proprietors of a neighbonring village called 
Bhin, claim that they are joint proprietors 
with the defendants of the land, and 
allege that they had been grazing their 
cattle thereon. They complain that their 
rights were denied by the defendants at 
the time of the recent settlement, and 
consequently pray that they nay be awarded 
joint posEession of the property. 

The Subordinate Judge bolds that only 
the proprietors of Mohabpur are the 
owners of the land, and that the plaintiffs 
have only grazing rights thereon. He 
has, accordingly in order to safeguard 
those rights, allotted to them a plot of 
291 bighas and passed a decree for posses- 
sion thereof. Both the parties are dissatisfi- 
ed with this decree and have preferred 
appeals which may be disposed of by one 
judgment. 

So far as the plaintiffs’ appeal is 
ooDoerned, the matter is perfectly simple. 
There is no dooumenlary evidence to 
show that they have any rights of owner- 
ship in the land in diepute, and it is 
perfectly clear that the land has all along 
been recorded as the shomilat of the pro- 
prietary body of Mohabpur. The plaintiffa’ 
appeal must, therefore, fail. 

Coming now to the appeal preferred by 
the defendants, we find that the settleireut 
papers prepared at the settlements cf 
1860 and 1891.92 record plaintiffs’ right 
of grtzing in the land in dispute, and ii 
uenis to us that tf the plaintiffs hf>ci 
brought a euifc properly framed for r> i, 
pnrpoee cf enforcing their grazing right?:, 
they miikbt have obtained a decree. Tho 
suit as dibolostd in the plaint is, howi:v-.c 
one for possession on the ground of co- 
ownership, and the trial Judge is entivi^iy 
wrong in making out a new^^oasai for -he 
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plaintiffs whioh the defendants had no 
opportunity to meet. 

The rule of the law is perfectly olear 
that a plaintiff must be limited to the 
ease whioh he puts forward in his plaint, 
but be may put forward an alternative 
oase in his plaint in the oommenoemeut, 
so that the defendant may know if he 
has more than one oase to meet and may 
not be taken by surprise. It was open 
to the plaintiffs in the present oase to 
put forward an alternative olaim on the 
ground of easement, and in that oase the 
defendants would have got an opportunity 
to raise snob defense as they had in 
answer to that olaim. Bat as pointed out 
above, the plaintiffs simply claimed joint 
possession on the ground of ownership. 
The question of easement was not, there* 
fore, determined. 

The plaint is inelegantly drafted but 
after oonsidering all the olauses oarefully 
we are unable to hold that the plaintiffs 
asked for any relief whioh oould be 
granted upon the strength of their grazing 
rights. Indeed, they did not even ask 
that u suffioient area might be reserved 
for grazing purposes, and that the defend- 
ants be restrained from using that area for 
other purposes. 

In the oiroomstanoes we are oonsirained 
to hold that the decree on the strength of 
easement oannot be granted, and that the 
judgment of the Subordinate Judge must 
be reversed Aooordingly we aooept the 
defendants^ appeal and dismiss the plaintiffs* 
suit. Considering tt at the defendants 
denied even the grazing rights whioh are 
clearly mentioned in the settlement reoords, 
and that the suit fails on a teobnioal 
ground, we direot the parties to bear 
their own oosts tbroaghout. 

Appeal accepted. 


LOWER BURMA CHIEF COURT. 

Fikst Civil Appeal No. 53 op 1916. 

May 22, 1918. 

Trcsent : — Mr. Justice Maung Kin and 

Mr Justioe Rigg. 

P. T. CHRISTENSEN— Appellant 

versus, 

W. P. MITCHELL — Respondent. 

Civil Procedure Code (Ack V of 1908j, s. 161, Q. IX^ 
r. 13— Ex parte decree^ setting aside_ of — Bona fide 
mistdkey whether su^cierit cause-~-Inherent power of 
Court, exercise of. 

A Court is not confined to a narrow construotiou 
of the expression “prevented by sufficient cause” in 
Order IX, rule 13, of the I ivil Procedure Code: it has 
inherent power to set aside an ex parte decree iU 
certain circumstances- [p 45, col. 2.] 

A bona fide mistake as to the date of hearing is a 
sufficient cause for setting aside an ex parte decree, 
[p 4F, col. 2.] 

Mr. McDonnell, for the Appellant. 

Mr Datofon, for the Respondent. 

JUDGMENT. — This is an appeal against 
the order of the District Judge, Moulmein, 
refusing to set aside an far paWe decree passed 
in Civil Regular No. 110 of 1916. The 
ground briefly on whioh the appellant 
Christensen asked for the setting aside of 
the 6x parte decree is that by mistake he 
thought the civil suit was fixed for the 
7th January whereas as a matter of fact 
it had been fixed for the 6th. It appears 
that Christensen had two other oases fixed 
for the 7th, one being a criminal case in 
which the subject-matter of the civil suit 
was also the subject matter of e charge 
of defamation against him and the other 
was the suit of a person called Castor. 
The learned District Judge of Moulmein baa 
come to the conclusion, ou grounds whioh 
seem to us insuflSoient, that Cbriateqsen 
deliberately neglected to attend Court on 
the 6th of January. As a matter of fact 
on that day Christensen was in Rangoon 
instructing Mr. McDonnell, who had been 
briefed to defend him in the criminal case.; 
On the 8th December Christensen wrote a 
letter to Mr. McDonnell, in which be said 
he thonght the criminal case would ha 
postponed as the civil oase had also been 
fixed for the same date. On the 5th January < 
CbristeDsen's clerk, Nga Poo, sent him ^ 
telegram addressed care of the station master 
Rangoon, in which he paid " MitpheU OivU 
case to-morrow,’* Nga Poo explains that 
the reaEon why he sent this telegram- wati 
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that be bad gone to see Mr. Satber* 
laed’s olerk cn the 5tb aboat the lifciga* 
tipn and was iDformed by that olerk that 
tpe oivil oase was fixed for the 6tb and not 
for the 7th, Nga Poo s«vears that as be 
was aware that his master was nnder the 
impression that both oases were fixed for 
the 7th, be at onoe sent off a telegram. 
TJnfortnnately that telegram was delivered 
about 6 o*olook on the evening of the 6th 
to a man oalled Kirk, who pit it in a letter 
box where if; remained till the next morn- 
ing. The next morning Christensen wrote 
to Mr. MoDonnell and told him that he had 
reosived this telegram and asked him what 
was to be done, and snggested to wire 
urgently to the Jndge. The same day he 
sent two telegrams to lawyers in Moulmein 
asking them to appear before the Judge, as 
Mr. Satherland who ^had been briefed in 
the oaee had withdrawn for want of in- 
•truotions. This oondnot does not appear to 
us to be the oondnot of a man who is 
anxious to shirk appearing in Court. We 
do not believe the evidence of Abdul Kareem 
regarding the da^ea he has put down in 
Jtxhibit A. Bv-idenoe of this kind oan be 
very easily manufaotured. It U true that 
in Christensen’s paper on the let Uotober 
the dates for the civil suits are given as the 
6th and /th January, and it is also true 
that Mr. Sutherland denies that he told 
OhpiBtensen that the date of the civil suit 
was the 7th of January. Further Mr. 

swears that about 
the 6th of Deoember. when he had a oon- 

7^*** Christenfen. he told him 
that the date of the civil suit was the 6th 

‘^0 days 

MoDoncell a. thoogh the date was the 7th 
of January. It appears to us that Mr 

oonfueed by reason 

for the 7tr PT 

Jannary, and was under a 

mieapprehenaion about the date 6xed for 
«a"l onT"!. 1“®: ^‘■® ®‘‘®® “ o^betaJ 

In\he ' ““j- ‘'® ® ®‘* ^ written defenoe. 

erim^al cf eve ate as a 

matter Lhi h PB-'diug in Court about a 

matter which was also the eubieot of a 
civil suit, a Civil Court would wait until 

Oeeding with the case, and no doubt Chris- 
teneen thought that this procedure would be 


followed in Moulmein. The next aaesticir 
is whether, if Christensen failsd to attend 
the Court owing to a bona fide mistake, this 
Court has power to restore the oase. There 
have been two recent decisions in the High 
Courts of India in which it has bsen held 
that a Court is not confined to a narrow, 
oonstrnotion of the expression ** prevented 
by Buffioient oauss ” in Order IX, rule 13. 
See Somayya v. Suhbamma (l) and LiUa 
Prasad v. Ram Karan (2), where it was held 
that a Court has inherent power to restore in 
certain oiroumstanoes. Order FX, rule 9 of 
the Code of Civil Froosdure, makes it com- 
pulsory on a Court to set aside a dismissal 
nnder rule 8, where the plaintiff satisfies the 
Court that there was sufficient reason for 
non appearance. It, however, cannot take 
away the Court’s power to restore the oase 
for any valid reasons. In this oase the 
snit is a substantial one, and there appears 
to be a bona mistake as to the date, and 
it would, in our opinion, be unreasonable not 
to restore the suit upon payment of costs. We 
set aside the ex parte decree of the District 
Court with costs, five gold mohurSf co ba 
paid by the appellant. 

Decree set aside, 

(1) 26 M. 599. 

(2) 14 lad. Cas. 187j 34 A. 426; 9 A. L. J. 666. 


MADRAS aiGH lOURT, 
Second Civil Appeal No. 1^90 ok 1918 , 

August 4, 19 i 9. 

Present-, — Mr. Justice Seshagiri Aiyar 
and Mr. Justice Moore. 
GANAPATHl BRlHMAYYi anj otherj 

Dekknoants— Appellants 


KURBLLA RAMIAH-Plaintifk^ 

Respondent. 

to oppose 

Bxcx.se Law- License to sell liquor— Clause pro/i 
sale by stranger— Partnership between lice?i< 
anptranger legality o/-Debts incurred by paHne 
^Creditor, right of— Burden f f proof. ^ ^ 


Muuruaciauso lu a licenso for fcUo salo of guiri 
tuous h^uor prohibits sale by u, strau-or aua^tii 
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employment of an agent, ■ the taking of a partner 
by the licensee, which has the effect of not only 
selling a portion of the business to him but of 
making him an agent for the sale of liquor, is illegal, 
[p. 47, col.' 2.] 

Where the carrying on of a business prima facie 
legal becomes malum prohibitum, the burden of 
proving that the prohibition was known to a creditor 
of the business is on the debtor, [p. 48, col. 1.] 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
Ellore, in Appeal Suit No. 206 of 1917, pre- 
ferred against the decree of the Court of 
the District Munsif, Ellore, in Original Suit 
No- 550 of 1915. 

FACTS . — A obtained a license from the 
Collector to Tend Arrack. One of the 
conditions of the license was that the 
licensee should not employ an agent to 
sell Arrack. In violation of such condition 
A took B as his partner in the business 
under the license and 0, who was fully 
aware of all these facts, lent money to 
the firm for the purposes of the partner- 
ship. 0 having brought a suit for the 
recovery of the money lent, the question 
was raised whether, in view of the fact 
that the partnership was such as would 
defeat the law, the money, which was 
admittedly for the purposes of that unlawful 
arrangement, was recoverable. The Court 
below decreed the amount against A 
alone. 

Mr, P. Narayanamurthi, for the Appellant. 
—The partnership is illegal and the loan 
made for the furtherance of the objects 
of the illegal partnership with the full 
knowledge of the illegality is not, therefore, 
recoverable, Nalan Padmanahhan v. Badri 
Nath (1), Medi Setti Pentayya v. Pilli Venkata 
Reddi (2), Thithi Pakurudasu v. Bheemudu (3), 
Marudamuthu Pillai v. Rangasami Mooppan 

(4). But see Natla Bapiraju v. Puran 
Achutha Rajajee (5). The object of the 
prohibitions contained in the Abkari, 
Opium and other similar Acts is not 
merely to protect the public revenue. 
The prohibitions are based on public 

(1) 10 Ind. Oas. 126; 35 M. 682; 21 M. L. J. 425; 9 
M. L. T. 459; (1911) 1 M. W. N. 371. 

(•2) 14 lud Caa. 14S; (1912) M. W. N. 444. 

(3) 26 M. 430. 

(4) 24 M.401. 

(5) 5 Ind. Gas. 456; (1910) M. W. N. 549; 20 M. L. 
J. 337; 7 M. L. T. 176. 


policy. The lender has stipulated for ‘a 
share in the profits of the partnership 
basiness which the loan financed. And so 
he abetted the evasion of the Statute. 
The suit ought, therefore, to have been 
dismissed. 

r • 

Mr. A. Krisknaswamy Aiyar (with him Mr. 
P. S'omasundarani^ t for the Bsspondent.*^ 
What the Abkari Act and the license prohibit 
is sale’ by any person other, than the 
actual licensee. A ‘‘transfer” is not 
always a sale. A partnership does not 
necessarily involve a “transfer,” which is 
a very comprehensive word. Still less is 
it a ‘ sale.” Therefore, there is nothing to 
prohibit the partnership. I submit that 
the partnership is not illegal. See Nalan 
Padmanahhan v. Badri Nath ( I), Natla 
Bapiraju v. Puran Achuthi Raiajee (5). 

There is no prohibition in the license. 
There is no agent employed in this case. 
The decision in Natla Bapiraju v. Puran 
Achutha Raiajee (5);. is still good law. In 
Nalan Padmanahhan v. Badri Nath (l) the 
license in question contained the word 
transfer,’ which word has prima facie been 
deliberately changed by the Revenue 
Authorities to ‘sale’ in the present case. 
Of, also section 4 of the Opium Act 
with sections 15, 22, 24 and 25 of the 
Abkari Act. Korean Sadaghiv Patil v. Oatlu 
Shivaji Patil (6) decides in the same way as 
Natla Bapitaju v, Puran Achutha Rajaiee 

(5). See also Qouri Shankar v. Mumtat dli 
Khan (7). 

The lender can recover the loan unless 
it is established affirmatively that he was 
a particeps criminis. Hire Purchase Furnishing 
Oo. V. Richens (8), Waugh v. M-Orris (9), 
Lindley on Partnership, pages 110, 
127, Rajkristo Moitro v. Koylash Okunder 
Bkuttackarjee (10). 

Where the liability is joint, the whole 
must fall to the ground if the purpose for 
which it was advanced was to defeat the 
law. Where the liability is joint and 
several, as in the present case, either of 
the persons liable may be found to be 

(6) 19 Ind Gas 442; 37 B. 320; 16 Bom L. B. 227, 

(7) 2 A. 411. 

(6) (18SS) 20 Q B. D. 387; 68 L. T. 460; 36 W. B. 
865. 

(9) (1873) 8 Q. B. 202; 42 L. J. Q.B.67i .28 Ii. T, 
265; 21 W.B. 438. 

(10) 8 C. 24. 
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liable for the whole. See Jamni 
Mohitai Avergal v. Vasanta Rao (11). 

Mr. P. Narayanamurthi, in reply,— Where 
a peraon is the partner of another, eaoh 
is the agent of the other. So the condition 
of the license is clearly violated. The 
law in England and India is the same, 
that where services are done or monies 
are advanced to farther a declaredly 
illegal object and sach object is carried 
ont, no action will lie in respect of snch 
services or monies. See Pant iduncharam v. 
Regina. Stanger (1*2), Ohoga Lai v. PtaW (13), 
Panntc^and v. Nanco Sanker Tawker (14). 

It goes without saying that the lender 
in this case is a particeps enminte. He 
koew all facts and advanced monies not 
to the lioensO'holder whose indivldnality 
was already merged in the unlawful fact, 
but to the partn^ship, which is illegal. 

[SssHAQiRi Ai’fAR, J. — The real question 
seems to me to be that where monies 
are advanced to two persons jointly of 
whom one could have carried out the object 
without any violation of the law, what is the 
extent of the liability ?J 

That would be the question if the loan 
was to the individuals and not to the 
partnerships as alleged even in the plaint. 
Here there is a violation of the law and 
a person who is fully aware of it 
advances monies for furtherance of the same 
violation and stipulates for a share of the 
proBts derivable therefrom. I submit that 
the suit ought to be dismissed. There is 
no way of apportioning liabilities in this 
case, for everything is void ah initio, 

CSeshagiki AiYar, J. — Why can it not be 
half and baltPj 

I submit there is no principle to authorise 
such apportionment. 

• 

JUDGMBC^T. — The main facts of the 
case are not in dispute. The Ist defend- 
ants obtained a license to sell Arrack. The 
principal condition in it with which this 

second appeal is concerned is in these terms- 
— Paragraph 16. The privilege of supply and 

(11) 34 Tnd. Cas. 2l3j 39 M. 499; 14 A. L. J. 634; 

} T J* 3 L. W, 640; 24 o! 

(12) 32 B. 581} 10 Bom. h. R. 818. 

L.T. 66 ® I'- M. 

(U) 18 M. h. J. 456} 4 M. L. T. 107. 


vend shall not, without the permission of 
ttir—QqJleotor previously obtained, be sold, 
exchanged or sub leased, nor, if the Oollector 
has ordered, can an agent be appointed, with- 
out his permission previously obtained, for 
exereije of any such privilege.” The Ist 
defendant took the 2nd defendant as his 
partner without obtaining the Collector’s 
sanction. Plaintiff had dealings with both 
the defendants and the suit is for money 
due on those dealings. 

The Hrst question is whether the partner- 
ship became illegal by the 2ai defendant 
joining the business. Mr. A. Kriahnasawmy 
Aiyar, Vakil for the respondent, argued that 
as the license does not in terms prohibit a 
partnership and as the word transfer is not to 
be found in it, the transaction was not illegal. 
He relied on Sarnn Sadxshiv Patil v. Q ttlu 
8hiva)i Patil (6) and on Natla Bapiraju v. 
Puran Achutha Rajajee (5). In the latter case, 
the learned Judges based their decision on the* 
fact that the license was not before them. 
In Karsan Saiaskiv Patil v. Oatlu Shivaji 
Patil (6) the learnsd Judges say that 
the omission of certain words in the new 
liosnses issued by the Government of Bombay 
indicated a change of intention on the part 
of the executive not to treat partnerships 
as illegal. We are nit in a position to 
gather the intention of the Madras Govern- 
ment on this sabjeot. We must, there- 
fore, give to the language of the clause 
in the license its ordinary meaning. The 
clause prohibits sale by a stranger and 
the employment of an agent. In our opinion 
the taking of a partner has the effect 
ordinarily of selling a portion of the 
business to him. It has certainly the 
effect of making him an agent for the sale 
of liquor. As these are prohibited, we think 
that the partnership is illegal. Nalan 
Padmanahhan v. Badri Nath (1), Thithi 
Pakurudasu v. Bheemudu (8) and Maruda^ 
muthu Pillai v. Rangasami Mooppan (4) have 
consistently adopted this view in this Court. 

The next question ts whether the plaint- 
iff had notice of the illegality of the part- 
nership. Mr. Krishnasawmy Aiyar relied on 
the observation of Lord Bowen, L. J., in 
Hire Purchase Furniihing Oo., v. Richens {-) 
for this purpose. The learned Lord Justice 
had before him a case which would be 
governed in this country by section 263 
of the Contract Act. It was held that 
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'where the oarrying on of the basmess 
which is prima facie le^al becomes malum 
prohibitum tinder certain oiroamsianoes, the 
burden of proving that the prohibition was 
known to the lessor was on him (stc). 
Waugh y. Morris (9) is also to the same effect. 
Bat these decisions do not affect the 
present case. As admitted by the plaintiff 
in his plaint, be knew that the 1st defendant 
alone bad the license, be knew that the 2ad 
defendant was taken as a partner and that 
the partner carried on the basiness. Under 
these oiroamstanoes, it was incambent on 
him to have made enqniries as to whether 
the Oolleotor permitted the 2nd defendant 
to join in the basiness. The harden was 
on him and we mast hold that he has 
failed to discharge it. We mast take it that 
the 2nd defendant had knowledge of the 
illegality of the contract. 

Now comes the third qaestion, which was 
argaed with great insistence by Mr. 
Narayanamarthy, Vakil for the appellants. 
The qaestion is whether, if the transaction 
is illegal by virtue of the fact that an 
nnaathorised person was included in it, the 
plaintiff can have no oaaee of action for 
dealings be carried on even against the Ist 
defendant. It is not denied that the Xst 
defendant coald have legitimately carried 
on the basiness. Nor is it denied that if the 
plaintiff lent to the Ist defendant, he coald 
have recovered. Does he lose bis rights 
altogether because the 2od defendant was 
joined in it? In other words, where the 
transaction is not malum in se bat malum 
prohibitum to a certain extent, is a third 
party to have no relief? We adopt a 
statement of law contained in Lindley on 
Partnership, page 127. It is in these terms: — 
*'The illegality of a partnership affords no 
reason why it should not be sued. It cannot 
indeed be effeotaally sued by any parson 
who, being aware of the facts, seeks to 
enforce a demand arising oat of a transac- 
tion tainted with the illegality which affects 
the 6rm, bat the illegality of the firm does 
not perse afford any answer to a -demand 
against it arising out of the transaction to 
which it is a party and which transaction 
is illegal in itself. Unless the person dealing 
with the firm is particeps crmims, there can 
be no turpis causa to bring him within the 
operation of the rale ex turpt causa non oritur 
actio; and he, not bsing implicated in any 


illegal act himself, cannot be prejudiced by 
the fact that the persons with whom be has 
been dealing are illegally associated in 
partnership.” The cases to which Mr, 
Narayanamurthi drew our attention, notably 
Bani Muncharam v Regina Stanger (12), are 
oases of transactions being unnsaal or illegal 
in themselves. In snob oases the person 
who deals with the defendant is believed 
to have been particeps criminis and as each 
not entitled to recover anything. See also 
Upfill V. Wright (15). But where there is 
nothing illegal or opposed to public policy 
in the basiness itself and ' there is nothing 
which tooches the oonsoience of the lender, 
these decisions have no application. It was 
a perfectly legal business which by the 
inclusion of the 2nd defendant became 
inoperative as a partnership. 

The last question is whether the plaintiff is 
entitled to recover the whole amount Mr. A. 
Krisbnasawmy Aiyar relied on Jamna Bai 
Saheb Mohitai Avergalv, Vasanta Bao (11) for. 
the position that the Ist defendant should 
pay the whole amount. That was a case ol 
a void contract. Here the question ie to 
what extent was the let defendant alone 
benefited. Section 45 does not help us 
in such a case. We think the presumption 
is that be was benefited by half the loan. 
In modification of the decrees of the Oourts 
below we give the plaintiff a decree for 
half the amount sued for with costs 
against the 1st defendant. The 2nd defend- 
ant will bear bis own costs. 

U.C.P. 

Decree modifiedt 

(16) (1911) I K. B. 606; 80 L. J. K. B. 264; 103 h, 
T. 834; 66 S. J. 189; 27 T. L. B. 160. 
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KIKDAHUKK NADAR, In re. 

• 

MADRAS HIGH COURT. 

Criminal Revision OiSE No. 443 op 1919. 

Ootober 7, 1919. 

Fresent :^Mr. Jastioe Spenoer and 
Mr. Jastioe KrUhnaD. 

■ In re NADAMUNI NADAR— Accqsed 

— PSTITI ONEl. 

• 

' Madras City Municipal Act (III o/ 19049, 262* 

825— Ltcensd for storing timber — Permission of Muni- 
cipality to jut up a shed on timber yard, whether 
necessary. 

A license obtained under section 325 of the Madras 
City Municipal Act does not cover the permission 
that is required under section 262 of the Act. [p. 49, 
col. 2.J 

Therefore, a person who has obtained a license 
for storing timber is boand to take the permission 
of the Municipality for putting up a shed over it. 
[p. 4P, col. 2.J 

PatitioD, under eeotione 435 and 439 of 
the Code of Criminal Prooedore, 189S, pray- 
ing the High Court to revise the order of 
the Court of the 2ad Presideuoy Magistrate, 
George Town, Madras, dated the 3rd May 
19.9, ID 0. 0. No. 376/ of' 1919. 

PACTS appear from the judgment. 

Mr. K, S. Krisknasawniy Iyengar, for the 
Petitioner The lioeose obtained under seo- 
tion 325 for the Madras City Munioipal Act 
for storing timber is enough to put a shed 
over the timber yard. No separate per- 
mission is neoessary for the ereotion of the 
shed, The putting up.of the shed is neoes* 
sary to oarry on the petitioner’s business 
as a timber merohant. 

The President of the Munioipality had 
written to the petitioner that no separate 
lioense was neoessary. That letter must be 
taken as a permission for the ereotion of a 

shed. 

The Crown Proseoutor, for the Crown.— 
Seotions 325 and 262 of the Madras Muni- 
oipal Aot relate to two distinct matters. 
The former requires lioenses for timber 
depots and the latter relates to the ereotion 
of sheds with inflammable materials. A 
lioense under the former section will not 
cover the permission required under the 
latter. 

The President’s letter oannot be taken 
to be the permission. That letter does not 
defioe the^period oovered by the permisBiODi 
nor does it give the boundaries over whioh 
the shed is to be erected. The latter is un- 
authorised by Statute. 

4 


ORDER. — The question in this case is 
whether a person who has obtained a licence 
for storieg timber is not bound to take the 
permission of the Municipality for putting 
up a shed over it. 

There was a lioenae given for selling or 
storing timber to the petitioner. Apparent- 
ly in the year 1908, he applied to Mr. Lloyd, 
the then President of the Municipality, for 
a licence to erect a shed in the timber<yard. 
Mr. Lloyd said in Exhibit I, **the under- 
signed will not insist on the Pandal lioense 
fees being paid on the sheds used in their 
depots, as the lioense granted under section 
325, Aot HI of 1 SOI-, for using a place for 
the storage of timber covers, in the opinion 
of the undersigned, shede necessary for the 
protection of timber so stored.” Apparently 
Mr Lloyd was under the impression that 
if there was lioense for the storage of timber 
that would cover the shed erected over it. 

It wa^ contended by the Vakil for the 
petitioner in this Coart that the patting up 
of the shed is only necessary to carrying 
on the trade of a timber merchant. W^e 
are unable to agree with this contention. It 
is clear that the Legislatnre has provided two 
distinct licenses in respect of the different 
matters. Section 325 refers to timber depots 
and section 262 to the erection of sheds 
with inflammable materials. Therefore, in 
oar opinion, the President was mistaken in 
thinking that the lioense under seotion 325 
covered the permission required under seotion 
262; this is in accordance with the view taken 
by a Bench of this Court in Emperor v. 
Varadachariar (1). 

It was next argued by the Vakil for the 
appellant that Mr. Lloyd’s letter most be 
taken at least as a permission for erecting 
a shed. The obvions answer to this argu- 
ment is that suggested by the learned Grown 
Proseontor. If permission is to be granted 
under section 325 of the City Municipal 
Aot; the period during whioh the permission 
is to be availed of must be mentioned and 
the boundaries given. The letter of Mr. 
Lloyd does not purport to fix the period 
nor to give the bonndaries over which tho 
shed is to be erected. No Municipal Presi- 
dent has the power to give authority for all 
time to come to erect sheds, and that is th.d 

(1) 47 Inti. Gas. 672; 42 M. 7; 24 M. L. T. ISO; S b, 
W. 681; 19 Or. L, J. 948; (1919) M. W. N, 436. 
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reaeoD wby the Legielatnre bas imposed 
a restriction upon him to specify tbe period. 
Therefore, we cannot regard the letter written 
by Mr. Lloyd as permission to erect a abed. 
It follows that tbe proseontion was well 
advised and was right. 

As regards the sentence, having regard 
to the letter of Mr. Lloyd, we do not think 
that tbe fine of Rs. 25 is jostiBed in tbe oir- 
oamstances. We reduce it to Rs. 5. 

M. c. p. 

^ % 

Sentence reduced 


LOWER BURMA CHIEF COURT. 

Ckiuinal BevisiOi No. 4lB of 1919. 

March i7, 19 1 9. 

Present', — Mr. Justice Maung Kin. 

NGA HLWA AND OTHERS — Applicabts 
*' versu4 

EMPEROR — Respondent. 

Burma Qamhling Act (I of s. 10 — Field shed, 

whether place to which public have access. 

A field shed which the owner has left after the 
completion of field work and which is not in the 
occupation of anybody, but which has not been 
abandoned to the use of the public, is not a place to 
which the public have access within the meaning 
of section 10 of the Burma Gambling Act, 

Mr Maung Gyi^ f jr the Applicants. 

JUDGMENT. — The gambling took place 
in a field shed belonging to one Kyi 
Nyo. It was not in tbe oconpation of 
anybody at the tine tbe gamblers went 
there to gamble. Tbe owner had left it 
after tbe completion of Bold work. There 
is, however, no evidence to show that it 
bad been abandoned to the use of the 
public. Clearly it was not a place to 
\vhicb ‘‘the public have access’* within the 
meaning of the Burma Gambling Act. 

As to tbe meaning of tbe words **plaoe 
to wbiob tbo public have access” and in 
particular of tbo word place,” which is 
to be read as ejusdem geneiis with the 


words ‘‘street or thoroughfare” which 
precede it in section 10 of the Act, and 
as to whether it could possibly have a 
wider meaning, considering tbe mischief 
indicated in the preamble and the intention 
of the Legislature as understood from the 
tenor of the Act, see Ah Kon y. Ring^ 
Emperor (1). See also tbe judgment of 
Mr. Burgess, J. 0., in Criminal Beyision 
No. @03 of 1892 (2), where an unoooupied 
te or but which bad “no door and only' 
one wall, and to baye been empty and to 
have belonged to nobody” was held to be 
not “a place to which tbe public have 
access.” Tbe following observations of the 
learned Judge must, however, be adyerted 
to — ' Tbe gambling was at night, and 
without any of tbe publicity which the 
law seems to contemplate as constituting 
the nuisance to be suppressed.” These 
obseryations might mislead one into think* 
ing that they inyolye the proposition that 
if the gambling had taken place in the 
day, and with publicity, such as that it 
was carried on in full yiew of the public, 
the result of tbe case would baye been 
different. I do not think that tbe learned 
Judge meant to lay down snob a pro* 
position. If he did it would be an ohiter 
diciumt and with due respect I am not 
able to agree with him. The sole questions 
for consideration aie, Brst, whether tha 
hut was “a place” within the meaning of 
section 10 of tbe Act, and, second, whether 
it Tvas one to which * tbe public had 
access.” Tbe fact that there was publicity 
about tbe gambling, such as that it was 
held in full yiew of tbe public, cannot alter 
tbe answers. 

I set aside the oonyictions. The Hoes,, 
which have been paid, will be refunded.! .1* 

Oonvictiom set asid?, 

I 

(l) 2 L. B. E. 195; I Cr. L. J. 4fil. 

(1) U. B. R. (1892—1896; I, 117. 
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li^HORE HiaH OOUBT. 

OsiHTffAL AppX4L No. 488 OF 1919. 

Ootober24, 1919. 

Pfegent: — Mr. Jastioa LeHoBsigooI. 
BAMZAN alias JAN’A — Coavior^AppBLLANr 

tersus 

EMPEROR — RflBPONDBKr. 

Penal Code (Act XLV of 1860i;, ss. 301, 326— 

Unpremeditated aitaclc ^Provocation -OffencCf natureof. 

Where two persona on. reoeiving provocation 
delivered an unpremeditated attack on the deceased 
bat. it was not known who struck the fatal blow: 

Beldf that both were gailty of an offence under 
section 326 of the Penal Code. 

Appeal from the order of the Sessiona 
Jadgp, Jhelam, dated the 17th Jaly 1919, 

eoDviotiDg the appellant. 

Mr. Devi Dayal, for the Appellant. 

JUDGMBCfT. — The appellant baa been 
eentenoed to tan yeara* rigorona imprison* 
ment nnder seotion 304, Indian Penal Code, 
and the main oontantion on hie behalf U that 
the offanoe oommitted falla nnder seotion 325, 
Indian Penal Oode. inaamnoh as the daoeaaei 
Saltan reosiyad only one fatal blow. 

The evidenoe, it is true, is not olear as to 
who strnok that fatal blow, for I oanoot 
agree with the view that several blows were 
dealt on the head of deoeased. It is a moat 
anfortanate thing that in these very serious 
oases we shonld have no better qaalified ex- 
pert than a Snb'Assistant Snrgeon. 

The attack does not appear to have been 
premeditated, and the appellant had reoeived 
provoeatioD, for the small daughters of 
deoeased had plundered his fodder 6 eld. 

There is no olear evidenoe as to what 
immediately preceded the attack, but there 
^ust have been recriminations and probably 
de&ance on the part of deceased. That the 
appellant played the principal part in the 
attack, 1 have little doubt; first, because he was 
the owner of the crop, and Dulla was only a 
tenant, secondly, because there is evidence 
that he struck deoeased after he had been 
knocked down, thirdly, because the witnesses 
■eparat^ him from nis opponent, but there 
IB no evidence that Dulla had to be so kept off 
tba obiect of his attack. 

*a stick has never been 
toand; Dalla*8 stick was produced, and 
appears to be of quite email dimensions. 

For these reasons, though both appellants 
are fnilty, their guilt is not equal, i accept 
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Ramzan’s appeal and reduce his sentence to 
seven years’ rigorous imprisonment inolud- 
ing 3 months’ solitary confinement under 
seotion 325, Indian Penal Oode. 

Dulla’s appeal also is accepted and his sen? 
teiioe is reduced to two years’ rigorous 
imprisonment inoludiog 3 months’ solitary 
confinement under seotion 325, Indian Penal 
Code. 

Appeal accepted] Sentence reduced* 


OALourri Htaa oocRr. 

GrisinaL R<vi3ion No. 40 i of 1919. 

Jane 5, 1919. 

Present'. — Mr. Justice W'almdey and Justice 
Sir Syed Shamsul Huda, Kt , 
MONMOSAN* DEY — ^Pst.tioner 

versus 

SDRAB \L 4. D 4Sl — Opposite Parct. 

Criminal Procedure Code 'Act V of IS?S.>, s 4)8— 
Maintenance — Application for maintenance dismissed 
for default — Second application, if lies. 

Where an applioation for maiQten%Dce under 
section 48S, Criminal Procedure Code, is dismissed 
for default without any adjudication beiog made on 
the merits, it is open to the complainant to make 
a fresh application under that section, [p 52, coU. I 

& 2.3 

Bakimi Jan Bibi v. Mouze Ali, I 0. L. J 214; 2 Or. 
L. J. 21 i, distinguished. 

Revision against the order of the Chief 
Presidency Magistrate, Calcutta, dited the 
12th April 19 1 9. 

Baba Manmatha Nath Mukerjee, for the 
Petitioner. 

Sabu bir Bhusan Dutt (for Baba Bupendra 
Ohandra Ouha), for the Opposite Party. 

JUDGMENT. 

W*LmLBT, J. — This Rale was obbained by 
one Mon Mohan Dj— t.he respondent in a 
proceeding under section 483, Criminal 
Prooedura Code. It appears that on cbe 
11th November last year, the opposite 
party made an application to the 
Court of Presidency Magistrate undor that 
aeotioQ and on that a Rule was i.so'ieJ, 
After some adjoarnments, the mattor v/aa 
transferred to the Honorary Magiatn+fco 
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Rnsfcomji for disposal and in his Ooart 
the present petitioner and the woman — the 
opposite party — and the ohild were examined. 
Then there were fre^nont adjoaromenta 
for one oanse or another and eventually, 
on the 3rd April 1919, the Rule was 
disoharged on the groand that there were 
no witnesses for the proseoation present. 
On the 10th April 1919 the woman made 
a fresh applioation before the Chief Presi* 
deno> Magistrate and a Rule was again 
issued upon the present petitioner and 
the proeeedings instituted on that Rule 
are now pending. We have been asked 
to quash those prooeedings, and the 
ground on whioh it is suggested that we 
should do 80 is that, after the Rule bad 
bsen discharged by Mr. Rustomji, the 
woman had no right to make a second 
applioation under section 48d, Criminal 
Procedure Code, and that the Magistrate 
erred in granting a Rule. Our attention 
has been drawn to the case of Hakimi Jan 
Bihi V. Mouse Alt (1) and to an unreported 
case. It appears to me that those oases 
may be distinguished on a very important 
ground, namely, that in them evidence was 
gone into and there was an adjudication 
by the Magistrate as to the paternity of 
the ohild. That isa very broad distinction. 
In the present case, the Magistrate Mr. 
Bustomji did not purport to corns to 
any conclusion as to whether the child is 
or is not the son of the present petitioner. 
In my opinion, when the 6rst Rule was 
discharged by Mr. Ristomji, it remained 
open to the woman to make a fresh applioa* 
tion and the Magistrate was ii it ici error in 
issuing a Rule on this fresh applioation. 

I think, therefore, the present Rale should be 
discharged and the Magistrate directed to go 
on with the preeient proceedings. 

SaausuL HaoA, J. — I agree. There is no 
provision in the Criminal Procedure Code 
which bars a second applioation under sec* 
tion 488 of that Code. The only section to 
which reference may be made in support of 
the contention that such aa application is 
incompetent is section 403, not that the sec 
tion applies in terms to proceedings under 
section 488 but that a principle similar to 
that underlying section 403 may be applied 
by analogy to cases of this kini. If refer 

(1) 1 C. L. J. 2Uj 2 Or. L. X 213. 


to that section, we find that in the explanation 
appended to it, it is stated that the dismissal 
of a complaint would be no bar to a trial on 
a fresh complaint; and that principle may be 
applied to this case. In this case, the com- 
plaint under section 488, Criminal Procedure 
Code, was dismissed for default and there 
was no adjudication regarding the merits. 
I do not think, therefore, there is anything 
in the law whioh prevents that second appli- 
cation from being proceeded with. 

Buie discharged* 


LOWER BURMA CHIEF COURT. 

Criminal Appeal No. 486 of 1917, 

Angast 6, 1917. 

P/eie'nf: --Sir Daniel Twjmsy, Kr., 0. J. 

EMPEROR — Appellant 

versus 

SEIN KBE A^jD OTHERS — Respondents. 

Burma Oambling Acf (£ of 1899^, s. 7, presumption 
arising under, rebuttal of. 

Where numerous packs of cards as well as some 
dice were found in a house, but it was held proved 
that the persons who were playing cards in the 
house wore nearly all employees of the house-owner, 
that they were playing for ' recreation and that 
though the play was for money no commission was 
taken: 

lleldy that the presumption arising under section 
7 of the Burma Gambling Act from the discovery 

of the packs of cards and the dice was rebutted, fp, 
62, col. 1. ] . 

JUDGMENT. — When the Police raided Sain 
Kee’s place of business under a warrant, 
numerous packs of cards were found as well 
as some dice. The presumption stated in sec- 
tion 7 of the Gambling Act clearly arose and 
this presumption holds good till the contrary 
is proved. The Sub- Divisional Magistrate 
considered that the presumption was rebutted, 
as be bald it proved that the parsons who 
were admittedly playing cards at the house 
were nearly all employees of the house-owner 
Sein Kee, that they were playing for reorea* 
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fcioiii and tbat, tfaongh the play was for 
money, no oommission was taken. The wit- 
nesses oalled to establish these faots for the 
defence were two of the aooased who had been 
aoQnitted in this case. They are oarpen^er8 
employed by Sein Kee, who is a cooper by 
trade, and the coopery was the place where 
the raid took place. 

The Magistrate having acquitted the 
aoonsed on the above grounds, the Local 
Gh)vemment preferred this appeal against the 
order of acquittal. The only question is 
whether the Magistrate had snffiolent materials 
for holding it proved that the house was not 
a common gaming house. He believed the 
defebce witnesses and though they are Sein 
Kee’s servants, I am not prepared to say that 
the Magistrate ought to have disbelieved 
them on that ground. He appears to have 
believed them because he thought their state 
ments intrinsically reasonable and probable. 
If the card playei's with one exception 
customer) were employees of Seiu Kee, 
this fact would render it improbable that the 
place was a common gaming house. The evi- 
dence that the players were employees is 
only that of the two men already referred to, 
but I can see no sufficient reason for rejecting 
it. If, as a matter of fact and notoriety, the 
place was a common resort of outside gamblers, 
the prosecution ought to have bad no diffioul- 
ty in proving it. Instead of doing so the pro- 
seontion relied on the bare presumption under 

section 7, and took the risk of its being 
rebutted. “ 

I am enable to interfere with the order of 
acquittal. The appeal is dismissed. 


Appeal diamueed. 


OALOITTTA HIGH COURT. 
Criminal Rkvisions Nos. 604 to 60S of 

1918. 

August 26, 1918. 

Present', — Mr. Justice Teunon and 
Mr. Justice Cuming. 

SITAL SINGH and others— pAxmoNERs 

versus 




1 * 

Evidence Act {I of 1872), as. 10, .SO, 54— TFtineas— 

Co-accused, when can he competent loitness State, 

ment of accused before trial, whether admissible 
against his co accused — Penal Code (Act XLVof 1860) 
ss. 120B, 410. 


Several persons were placed on trial together on 
charges of offences under section 420, read with 
section 120B, of the Penal Code. After the case 
had been opened, the Pleader for the Crown, with 
the consent of the Court, withdrew from the pro- 
secution of one of the accused R , who was thereupon 
discharged and afterwards examined as a wit^ss 
in the case: 

Seld, that the Magistrate by discharging R. separat. 
ed his case from that of hie co-accused and 
that he ceased to be on trial with his accomplices 
and, therefore, became a competent witness a^inst 
them, [p 54, col. 1.] ® 

A statement made before trial, but after arrest 
by aco-accused, though admissible against the per-’ 
son makmg it, is not admissible against his co- 
accused, [p. 64, ool. 2 ] 


Criminal revisions against the order of 
the Additional Sessions Judge, 24-Parganap 
dated the 27th April 1918. ' 


Mr. Monnier (with him Babu Panna Lai 

Ohotterjee), for Sital Singh, Petitioner in 
No. 604. 


Mr. Oamell (with him Babu Panna Lai 
Ohatterjee), for Ujagir, Petitioner in No. 605. 

Babu Satindra Nath Mukerjee and Maulvi 
A, K. Fazlul Hug, for Ganesh Kalwar and 
four others. Petitioners in No. 606, 

Babu Manmatka Nath Mukerjee, for Jaifu 
Mahadeoand two others, Petitioners in No, 607. 

Babu Panna Lai Ohatterjee, for Arjun' 
Misser and nine others, Petitioners in No. 60S. 

The Deputy Legal Remembranoer (Mr. 
Orr), for the Crown. 


JUDGMENT, — In these five oonneated 
oases the twenty petitioners have been 
oonvioted under section 420 read with 
section 120B of the Indian Pepal Codo. 
In the Rules issued at their instance the 
questions raised are three, namely, (e; 
whether the evidence of an accomplice of the 
name of Ramraj was properly admitted, 
Kti) whether evidence regarding oevtain 
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oocaine and gamblicfr dens abonld bave 
been admitted and (m) whether the state* 
ment niade before trial bnt after arrest 
by a 00 aooneed of the came of Baijnatb was 
admissible in evidenoe. 

It appears that the petitioners* the 
aeoomplioe Ramraj and others were placed 
on trial together on a oharge of the 
offence of which the petitioners have been 
convicted. After the case had been opened, 
on the 14(h of Jane 1917, the Pleader 
appearing for the Crown, ore Nagendra 
Nath Banerjee, with the ooDsent of the 
Ooart* withdrew from the proseoation 
of Ramra.i, who was tbereapon dis- 
charged. He was thereafter examined as a 
witness. 

Nagendra Nath Banerjee was not a 
Pablio Prosecutor appointed by the Governor- 
General in Council or the Local Goveru- 
ment, though he was in fact acting under 
the directions of the Public Prosecutor duly 
appointed for tbe district. The contention 
then is that be was not competent to 
withdraw from the prosecution, whether 
under section 494 or section 495 (2), aud 
that the position of Ramraj as a oo-acoased 
remained unaltered. 

We need not, however, consider tbe 
question of tbe authority of the Pleader 
appearing for the Crown. With him was 
a Coart Sub- Inspector who joined wi^h the 
Pleader in applying for the permission of 
tbe Court and in withdrawing from the 
proseoation. That be is a Public Pro- 
secutor appointed in the mancer speoiBed 
in section 494 is ocnoeded, but it is 
suggested that his signature to the written 
applioatioD is a subsequent addition For 
this suggestion there is in effect no foundation, 
and against it we have the statement of the 
Trying Magistrate. 

But this also is immaterial. Whether 
the case against Ramraj was properly 
withdrawn or improperly withdrawn, the 
fact remains that the Magistrate, by dis- 
charging him, separated his case from the 
case of his oo-acoased. He ceased to be on 
trial with his eooomplioes and he, therefore, 
became a competent witness. As this question 
was fully discussed in tbe decision of Akhoy 
Kumar MuTceriee v. Emperor (U, we need not 
enter into it more fully here. 

(1) 45 Ind. Oas. 999j 46 0. 720; 27 0. L. J. 91 82 
0. W. 405j 19 Cr. L. J. 663, 


tit 20 

• ^ 

The second contention is that the bvt- 
deroe given regarding gambling'^' and 
cocaine dens and tbe raids tbereupdii 
should bave been regarded as evidened 
of bad character, and, therefore, as ipad* 
missible under section 54 of tbe Etidebde 
Act. 

But tbe case being that tbe accused oP 
some of them were first . thrown together 
by their frequenting or running such deost 
and that for the purpose of their orimina) 
orgADisatinn, they ooutinued to meet at 
such places, their evidenoe, though doubtlese 
affording indications of bad ebaraoter; 
ooold not be exoloded. Sd also the evi* 
decoe of the Excise Sub laspaotor ad 
to bis raids upon these places, though 
given in too great detail, leads up to. 
the admissions caid to have bseu made -to 
him. 

Lastly, the statement made by the on- 
accused Baijnatb, on tbe 1st of Janaarji 
which we have read, is not a confession. 
It was no doubt admissible as against 
Baijnatb himself but not under aeotton 30 
of tbe Evidence Aot against the others^ 
On the authority cf tbe deoisions of 
Emperor v. Ahani Bhusan Ohakrabutty 

(2) and Putin Behary Das v. Empetot 
(>') it was also not admissible under 
Feotion 10. No doubt, therefore, the 
Courts below erred iu using this statement 
against any one other than Baijnatb. We 
find that in the case of certain of the 
petitioners reference was made to the 
statement, but no stress was laid upon 
it and tbe error, therefore, does not vitiate, 
the result. 

For tbe reasons given we discharge these 
Rules. 

Rules dischoiyed, 

(2- 8 Ind. Cas. 770; 33 0. 169; 16 O. W. N. 25; 11 
Cr.L. J. 710. 

(3) 16 Tnd.Cas. 267; 15 0. L. J. 617; 10 0. W. N- 
1106; 13 Cr. L.J. 609. 
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LAHORE HIGH OOUBr. 

ObIUIMAL RkTISION PtTITlON No. 769 

or 1919. 

September 20, 1919. 

Presertii^^p. Jastioe Broadiray. 

NANAK OHAND and inotbbb— Acoosed — 

PlTITlONIBS 

ter^uA 

EMPEROR— Bbspondbnt. 

, Criminal Procedure Code {Act V of 189i0, «s. 195, 
476— Order directing prosecution for forgery —Docu^ 
mentsallegedtohejorged not produced in sanction pro- 
ceedings — Ordei\ legality of, 

N, and 3. produced two bonds in tlio coarse of two 
oivil snits which, were eventually compromised. C-, 
the defendant in both snits, filed a complaint against 
2i7.and 8 , under section 417 of the Penal Code, alleging 
that he had been deceived into the oompromise, 
Evidence was recorded and the bonds examined by a 
Court witness, who was of the opinion that itera- 
tions had been made in them. Warrants of arrest 
were thereupon issued. On the date of hearing 0. 
alone was examined but the two bonds were not pro- 
duced by him or given in evidence and N. and 8, 
were discharged. Subsequently the Magistrate 
commenced proceedings under section 476 of the 
Criminal Procedure Code and finally ordered the 
prosecution of both N. and S. under section 471 of the 
Penal Code. N. and 8 moved the High Court on the 
revision side: 

Held, that as the bonds were not given in evidence 
during the proceedings to which the petitioners were 
parties, the Magistrate had no jurisdiction to take 
action under section 476, Criminal Procedure Code, 
[p. 65, col. 2] p. 66, col. 1.] 

Petition, under seotion 439, Criminal 
Prooedare Code, for revision of the order of 
the Sessions Judge, Jbelum, dated the 6th 
Pebruary 1919, affirming that of the Magis- 
trate, Ist Glass, Jhelum, dated the 4th De* 
oember 1918. 

Lala Paqir Ohand, for the Petitioners. 

Mr. H. A. Herbert, Assistant Legal Re- 
membranoer, for the Grown. 

JUDGMENT.— In the oourse of two 
separate oivil suits the petitioners, Nanak 
Gband and Sahib Ditta, produded two bonds. 
Gharagh was a defendant in both these 
suits and oompromised them on the 11th 
January 1918. 

On the 2Dd Marob 1918, Gharagh filed a 
oomplaint against both the petitioners under 
seotion 417, Indian Penal Oode, alleging 
that be had been deoeived into agreeing to 
the said oompromises. He was examined 
on 4tb Marob 1918 and ordered to produce 
evidenoe and the original bonds and oopies of 
the 6nal order in the civil suits. This 


order was under seotion 202, Criminal 
Proeedure Code. The Magistrate was trans- 
ferred and his snooessor, on 28th April 
1918, dirested the filing of oopies and the 
produotion of evidenoe and sent for 'the 
original oivil reoords. 

On 11th May 1919, evidenoe was recorded 
end the bonds examined through ' Lala 
Hori Lai (summoned as a witness ‘ by the 
Court), who used a magnifying glass and 
expressed his opinion that oertain alterations 
had been made in them. 

Warrants of arrest were then issued and 
on the 4th June 1918, Sahib Ditta alone 
appeared. On2l8t June 1918, the oomplain- 
ant and both the aooused appeared and the 
case was fixed for the 3rd and then for the 
22nd July 1918. 

On this date Gharagh alone was examined 
and the two bonds were not prr duoed by 
him or given in evidenoe in any way. 
Nanak Ohand was disoharged and the oase 
adjonrned to 23rd Angnst 1918, on which date 
Gharagh filed an application withdrawing 
from the prooeoution and Sahib Ditta was also 
disoharged. On the 24th Angnst 1911, the 
Magistrate oommenoed proceedings under 
seotion 476, Criminal Prooedare Code, and 
finally passed orders on the 4tb Deoembej 
1918 holding that the two petitioners sbonld 
be proceeded against under seotion 471, 
Indian Penal Code, and sent them to the 
District Magistrate. 

Nanak Gband and Sahib Ditta have 
moved this Conrt on the revision side 
asking for the oanoellation of the order. 

Yarions points of an important nature 
were argued at the Bar, but it seems to me 
that the last point taken by Lala Pakir 
Gband must prevail and it is, therefore, 
not neoessary for me to disousa or decide 
the others. 

The point is that the doonraents in 
qnestion were never produced or given in 
evidence during the proceedings to which 
the petitioners were parties. As has been 
shown above, the Court sent for the records 
on which the bonds were at a time when 
the petitioners had not been summoned ro 
appear. Lala Hori Lai was examined baf 
the issue of the warrants and the oetitionci's 
were then not parties to the prooeedintr.s r*.t 
that time. 

Since they appeared the bonda iviv ; rnfc 
been produced nor given in evidenoe and, 
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therefore* haviog regard to the proyisions of 
BeotioDB 476 and 195, Oriminal Prooednre 
Code, the Magistrate had no jnrisdiotion to 
take the aotion he has taken. I aooordingly 
aoaept this petition and set aside the order 
of the 4th Deoember 1918. Shoald it be 
oonsidered desirable to proceed against these 
persons, the law mastibe invoked in the proper 
manner. 

Petition accepted. 


CALCUTTA HIGH COURT. 

Cbimimal Appeal No. 476 op 1918. 

September 24. 1918. 

Present: — Mr. Justice Fletcher and 
Mr. Justice Walmsley. 

MOHINI MOHAN GHOSE— Appellaet 

tersua 

EMPEROR — Respondent. 

Criminal Procedure Code (Act V of 1898^, ss. ?.C6, 
423 (c'^Trial, by Jury— Appeal— Appellate Court] 
powers of— Appellate Court, whether can interfere in 
absence of misdirection where Jury have acted on ynere 
circutnstunt ial evidence — Misdirection. 

In the case of a trial by Jury the questions that 
can be gone into by the Appellate Court lie within 
an extremely narrow compass, and that Court will 
not interfere with the unanimous verdict of a Jury 
[p ftp, col 2 ] ■ 

Where in a trial by Jury, the Jury, having been 
properly warned and properly directed, deliberately 
by their verdict came to the conclusion that the 
circumstantial evidence given in the ca^e connected 
the accused with the guilt and convicted him: 

Held, that in the absence of miedirection, the High 
Court would not interfere merely on the ground 
that the Jury had convicted on circumstantial 
evidence alone, [p. 57, col. 1.] 

Criminal appeal against the order of the 
Additional Sessions Jodge, Hooghly at 
Howrah, dated the 22nd June 1918. 

Babu Dasarathy Sanyal (with him Babu 
Maheah Chandra Banerjee)^ for the Appellant. 

Mr, Orr, Deputy Legal Remembrancer, 
for the Crown. 

JUDGMENT. 

Fletcher, J, — This appeal is preferred 
by the aocuped against the conviction and 
sentence pa.ssed on him by the learned 


Additional Sessions Judge of Howrah. The 
accused was tried before the learned Sessions 
Judge and a Jury. The Jury by their verdict 
unanimously found the accused guilty. The 
learned Sessions Judge, agreeing with the 
unanimous verdict of the Jury, has sentenced 
him to undergo seven years’ rigorous impri* 
sonment. In a trial by Jury, of oonrsei 
the questions that can be gone into in the 
Appellate Court lie within an extremely 
narrow compass. It would never do to have 
the Appellate Court interfere with the 
verdict of the Jury where they are unani«^ 
mous, because the value of a trial by Jury, 
is that it should be a trial by fellow 
countrymen, and it has never been the 
rule to interfere with a trial by Jury, 
provided that there is no misdirection by 
the learned Judge to the Jury. In this case 
the conviction clearly rests upon circum- 
stantial evidence. In many cases oironm-. 
stantial evidence ie the only evidence and, 
in many cases, it is stronger even than 
direct evidence. Now. in the present case, 
the circumstantial evidence is a finger print 
left on a cash box that was broken open 
at a burglary in the bouse of a gentleman, 
named Haridas Pain, on the 17th January' 
1916. It is alleged that four young men 
armed went into the bouse at 7 p. m. and 
broke open the cash box. The present 
accused was subsequently arrested and intern- 
ed. He was confined in the Rajsbabi Jail, 
and there his finger print impression was 
taken and. on a comparison by the officers 
controlling the special bureau attached to 
the Criminal Investigation Department for 
making oomparieon of finger prints, it was 
ascertained, or believed to be asoertained, 
that the finger print found on the cash box 
at the burglary at the bouse of Hari Das 
Pain, on the 1 7 tb January 1916, was the 
finger print of the present accused. Therer 
upon the accused was placed on his trial. 
As 1 have already said, the Jury, after the 
conclusion of the t>')Ali unanimoasly found 
the accused guilty and the learned Judge 
agreed with that view. There has been an 
attempt by Mr. Sanyal in the present appeal 
to show that there was a misdirection, 
and the only misdirection that is suggested 
is that the Jury have acted on this circum- 
stantial evidence with reference to the finger 
print. The learned Judge warned the Jnry 
and told them that it was a matter purely 
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ior them to oohsider whether that evideooe ' 
was suffioient to oonviot the aoouaed or 
not, and the Jury, having been properly 
warned and properlyMireeted, deliberately 
by their verdict came to the oonolnsion 
that the circumstantial evidence connected 
the accused with the crime, and unanimously 
convicted him. That was a verdict which 
we are forbidden by the express terms of 
the law from interfering with. In that 
view of the case, the present appeal f^ils and 
must be dismissed. 

Walmslit, J,— I agree. 

Appeal dismissed. 


LOWER BURMA CHIEF COURT. 

CaiMiMAii Revision No. 52B ok 19t9. 

March 23, 1919. 

Preient: — Mr. Justice Farlett. 

PO THWAI AND OTHB&S — APPLICANTS 

versus 

EMPEROR — Respondent. 

Bunmi aamhling Act (I of 189Q;, S8.6, 7—Grimiiuil 
Procedure Code (Act V of 189^J, 88.79, 101— SearcA 
warrant wider e. 6, whether can be endorsed to another 
officer — Search by officer to whom warrant is endorsed, 
legality of — Presumption under s. 7, whether arises. 

Section 101 of the Criminal Procedure Code is 
not applicable to warrants issued under section 6 of 
the Burma Gambling Act. [p. 58, col. 1-3 

The Burma Gambling Act contains no provision 
authorising the endorsement of a warrant issued 
under section 6 thereof by the officer to whom 
it is issued, to another officer. Therefore, the entry 
and search of a house by an officer to whom a 
warrant is so endorsed is not an entry under the 
provisions of section 6 of the Act, and consequently 
anything found as the result of such search cannot 
give rise to the presumption contained in section 7. 
of the Act, [p. 58, col. 1.] 

Mr. Ah Yam, for the Applicants. 

JUDGMENT. — It is to be regretted that 
the District Magistrate did not instruct 
Oouneel to argue this case. The first 
petitioner has been convicted under section 
12 and the other seven under section 11 
of the Burma Gambling Act upon a pre> 
sumption drawn under section 7 of the 
Act which they failel to rebut, and have 
been eentenoed to fines which they have 


paid. On the 31st January the District 
Superintendent of Police issued a warrant 
under section 6 (1) of the Burma 

Gambling Act, directed to an Inspector of 
Police by name, to enter and search the 
first petitioner’s house. On the let February 
the Inspector was unwell and on the 2nd 
February he endorsed the warrant for 
execution to a Deputy Inspector by name: 
and this officer executed the warrant. In 
consequence of what was then found, the 
petitioners were sent up for trial and con- 
victed. 

At the trial the point was raised that 
the Burma Gambling Act contained no 
provision authorising the endorsement of 
a warrant issued under section 6 of the 
Act by the officer to whom it was issued 
to another officer, and that the entry and 
search of a house by an officer to whom 
a warrant is so endorsed is not an entry 
nnder the provisions of section 6 of the 
Act, and consequently nothing then found 
gives rise to the presumption which section 
7 requires to be drawn. Two rulings of 
the Punjab Chief Oonrt, Lai Ohand v. Queen- 
Empress (1) and Vir Singh v. Queen Empress 
(2\ were cited to the Magistrate in support of 
this contention, but he declined to follow 
them as they were not binding on him. 
They are nnder section 6 of Act III of 
1867, of which the relevant portion is 
worded similarly to section 6 of the 
Burma Gambling Act, and they are 
directly in point. Section 6 of the Burma 
Gambling Act gives extensive powers of 
entry, arrest, eeizure, and search to certain 
Magistrates and the District Superintendents 
of Police on credible information, or other 
sufficient grounds affording reason to believe 
that any house is used as a common 
gaming house. If the Magistrate or District 
Superintendent of Police does not desire 
to make the entry and search himself, he 
is allowed by warrant to authorize any Officer 
of Police not below the rank of sergeant or 
officer in charge of a station to do so. if 
instruments of gaming are found in a 
house so entered by the Magistrate or 
District Superintendent of Police, or by 
the officer acting under the warrant 
of one of them, a pre^tum )tion 

(1) P. R. 1895 Or. 

(‘2) 22 P. R. 1895 Or. 
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tinder seotion 7 of ^be Aot against tbe 
owner or ooeapier, and the persons found 
in the hoose, who oan only eaoape eon* 
viotion of an offenoe under the Aot by 
rebutting the presumption. 4s searohes 
under the Aot may give rise to suoh 
serious oonsequenoes, the Legislature has 
naturally provided speoial safeguards for 
their proper institution and oonduot, suoh 
as requiring the reoord in writing of tbe 
information, or grounds of belief on whioh 
aotion is taken, presoribing a somewhat 
high rank of Folioe Offioer to whom a 
warrant may be direoted, requiring all 
searohes to be made in aooordanoe with 
seotioDS 102 and 103 of the Criminal 
Procedure Code, and providing for an 
immediate report of the prooeedings taken. 
Seotion 101 of tbe Criminal Prooedure 
Code is not made applioable to warrants 
issued under section 6 of tbe Burma 
Gambling Aot. If the authority reoeiving 
the information does not himpelf aot upon 
it, he is allowed and required at least 
to seleot tbe individual ofiBoar who shall 
do so and tbe latter is not empowered 
to delegate the duty to another. In my 
opinion, therefore, tbe warrant in this 
oase oould not be aoted upon by tbe 
Deputy Inspector to whom it was endorsed 
by the Inspeotor. Aooordingly tbe bouse 
was not entered under the provisions of 
seotion 6 of tbe Burma Gambling Aot, 
and tbe presumption enjoined by seotion 
7 did not arise. There was no other 
evidence on wbiob the oonviotions oould 
stand. They are reversed, the petitioners 
are acquitted, and their fines will be refunded 
to them. 

Peiitioners ocquitteA, 


CALCUTTA HIGH COURT. 
Criminal Revision No. 272 of 1919. 

June 10, 1919. 

Present '. — Mr. Justice Walrasley and 
Justice Sir Syed Shamsul Huda, Kt. 

Mir MOZE Abl — PtfiiTiONER 

vafsus 

BM-PEROd — O.ejiirfi Pautv. 

Criminal trial^Procedurc — OJfence friable by Court 


0 f Sesaion^Evidenca in suppm't of charge-^Magiitrat^f 
duty of — Oomtniital to Sessions, 

Where a person is charged With an offence triable ' 
exclusively by a Ooort of Session and there is some 
evidence to support the story of the complainant 
it is tbe duty of the Magistrate tu commit the 
accused for trial by that Court, and not to oonylot . 
him of other offences immediately connected 'mth 
that offence aud whioh ought to have been tried 
with it. [p. 59, col. 2.] 

Criminal revision against tbe order of 
tbe Additional Sessions Judge, Bakerganj« 
dated the 24th February 1919, affirining the 
conviction and eentenoe passed by the 
Deputy Magistrate, Barisal, dated tbe 23rd 
December 1918. 

Babas Manmathu Nath Mukkerjee and JyotUh 
Ohandra Quha^ for the Petitioner. 

Mr. Orr, for the Crown. 

JUDGMENT. 

Walmslet, J. — This Rule was issued at 
the instance of a bead constable Mir 
Moz9 All and a constable Belat AH. Tbe 
former has been convicted nn^er section 384, 
section 342 read with seotion 114; seotion 854 
read with seotion 109, section 323 read 
with seotion 109 and section 448 of the Penal 
Cede, while the latter has been convicted under 
seotion 384 read with seotion 109, and sec* 
tioD8 354, 323, 448 and 342 of the Penal Code. 

Bach of them has been sentenced to undergo 
six months’ rigorous imprisonment. 

In tbe Rule issued by us the District 
Magistrate was asked to show okbse why 
tbe oonviotions should not be set aside, 
or an order passed directing that tbe 
petitioners be committed for trial to the 
Court of Session. 

% 

Tbe facte are as follows: In September 
a daooity was committed in a village 
within the jurisdiction of Uzlrpur Thana, 
to tbe staff of whioh the petitioners belong. 
A man named Golam AH was arrested 
and he made a confession implicating one 
Dulal Khan. Tbe investigating Sub-Inspector 
was very anxious to arrest this Dalai 
Rban, as well as other men named by 
Golam AH, He went to the village of 
Chandipur, and found Baru Bibi, the wife 
of Khurshed, at tbe bouse of her father 
Raham AH. It was reported that tbit 
woman had an intrigue with Dalai Kban'i 
and she was questioned. It is alleged that 
a serious incident took place at Chandiphr 
but we are not concerned with that. Sh4 
was sent from Obaudipar to Baraikball to 
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tbe house of her husband Kburahed, and 
it is there that the alletred ooourrenoe, 'vh!oh 
forms th6 subjeot-matter cf these proceed 
ings, took plase on Oetober 15i 

It is said that on that mbrniDg the 
petitioners with a Dafadar and some 
Obonkidars soirounded Khurshed's house : 
they demanded tbe surrender of Dalai 
Khan: on Khurshed saying that he was 
ndt there, the head constable bound his 
bands, and ordered the constable to go 
inside the room where Barn Bibi had 
retired, and compel her to divulge the 
whereabouts of D jlal Khan. Thereupon the 
constable, a Dafadar and a Choukidar 
entered tbe room, took Baru Bibi to the 
oookshed and committed a very serious 
assault on her: they kicked her, struck 
her with their fists and with the but- 
end of a gun, stripped her and 
each in turn outraged her. The woman 
screamed, and called to her husband 
begging him to pay the men to go away, 
and after some haggling tbe bead con- 
stable accepted eighty rupees, and went 
away with his men. 

The charges against the petitioners are 
very grave indeed. If the woman’s story 
is true, rape was committed on her in an 
aggravated form, and tbe fear wbioh com' 
polled the husband to pay money to the 
head constable was of tbe mo^t horrible 
kind. 

Tbe question at oooe arises, why were 
tbe petitioners not committed to the 
Sessions? The explanation given by the 
learned Magistrate is that the story of 
rape is probably an exaggeration. So it 
may be, but we have to consider whether 
that is a satisfactory reason for not com* 
mitting tbe accused. If the story depended 
only on the statement made by tbe 
woman, tbe explanation might be 8afi3.3ient; 
but that is not the case. It appears that 
the woman’s wearing cloth was found by 
the OhCmioal Bsamincr to baar traces of 
semen. That does not owey fhi case far, 
.but it is a piece of corroboration, however 
slender. Khnrshed says that his wife told 
him immediately afterwards that she had 
been outraged by tbe three mao, and 
several witnesses speak to bearing cries 
from Barn Bibi implying more or less 
directly that she was being outrage 1. 
It appears to me that if this evidence ia 


believed, it ma^ lid enough to support a 
charge of rape, and that, therefore, the 
case ooght to have bsett trie! by a Court 
competent to deal with the offence of rape. 

I do not think I had bsttsr say more on 
the matter, for to say more might lead 
to misunderstanding. In my opinion, the 
aooQsed ought to have been committed to the 
Court of Sassion for trial. Tbe convictions 
and sentences must, therefore, be set aside, 
and the Magistrate mist draw up charges 
in regard to tbe allegations of rape, and 
commit tbe acoused for trial on those charges 
and on charges relating to the other offences. 

The petitioners are now on bail. They 
will be allowed to remain on tbe same bail 
pending the disposal of the case by the Court 
of Session. 

ShamsdlHuda, J. — In this case in view of 
its special oiroumstanoes we allowed tbe 
learned Vakil for tbe petitioners to place tbe 
whole evidence before us. If the case had 
come before us on appeal, having regard to 
the nature of the evidence, I wonld have 
felt very great hesitation in upholding the 
o^Dvioticn. The very fact that most of the 
material witnesses have been disbelieved 
apon the gravest of the charges preferred 
against the acoused, I mean tbe charge of 
rape under section 376 of the Indian Penal 
Code, would have rendered it unsafe to 
accept the rest of the prosecution story, but 
that charge was triable exclusively by the 
Court of Session and I can find no justifica- 
tion for the Deputy Magistrate disregarding 
it and trying the accused upon the other 
charges, which were intimately connected 
with that charge and oaght to have been 
tried with it. 1 have anxiously considered 
tbe question whether having regard to the 
nature of the evidence in the case it is 
necessary for the ends of justice to direct a 
trial by the Court of Session, bat I have 
come to the conclusion that in revision we 
should not take the responsibility of com- 
ing to a conclusion even incidentally regard- 
ing a charge upon which the accused has 
not been tried. It was due both to the proaecu- 
tion and the defence that tbe charge oi ry»ps 
should be tried by a competent Court and 
I agree with my learned brother in tiio 
order passed by him. The aocafsd t'.'O 
public servants and should be give-; the 
fulloat opportunity of vindicating thole 
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oliaraoter, as the ooDvioiiOD means ofcheroon- 
seqnenoes not less serious than the punish- 
ment actually inflicted. 

Order aCccrdivgly. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revision No, 84 op 1919, 

July 7. 1919. 

Pre«ew<:— Mr. Ashworth, A. J. C, 
Hahim MOHAMMAD ISMAIL KHAN— 

Accused — Applicant 
versus 

E M PBROR— Complainant^Opposite Party, 

Penal Code (Act XLV oj )860J, s. 193— Perjury— 
Proofs quantum of^Circumatantial evidence, value of. 


To justify a conviction for perjury, it is sufficient 
if the statement of the accused is proved to be 
incredible; it is not necessary to prove that it is 
impossible, [p. 62, col. 2 ] 

To justify a conviction for perjury on circum- 
stantial evidence, it must be shown that the evidence 
cannot be explained on any other reasonable 
hypothesis, [p. 62, col. 2.] 

Criminal revision against the order of the 
Sessions Judge, Lucknow, dated the 12th 
June 1919, upholding the order of the City 
Magistrate, Lucknow, dated the 1st April 
1919. 


Mr. Niamat’Ullak, holding brief of Mr. 8t. 
G. Jackson^ for the Applicant. 

Mr. Zj, M, Batterji, Assistant- Covern- 
mentAdvooate, High Court, Allahabad, for 
the Crown, 

JUDGMENT. — In this case one Hakim 
Mohammad Ismail Khan applies in revision 
from an order of the Sessions Judge of 
Lucknow, upholding the applicant’s conviction 
by the City Magistrate of Lucknow, on 
a charge under section 193, Indian Penal 
Code, and sentenced to two years’ rigorous 
imprisonment. 

The prosecution arose from the evidence 
given by the applicant in the well-known 
Ajudhia titU case. In that case one Lai 
Tirbhuwan Nath had brought a suit to 
establish his right to succeed the late Maha- 
raja Hii- Partab Narain Singh of Ajudhia as 
the next heir of the Maharaja. The suit was 


brought against the junior Maharani. Iti 
order to suooeed the plaintiff bad to provo 
that a Will admittedly ezeouted by the 
Maharaja on the 17th July 1891 had been 
revoked, and that the junior Maharani was 
excluded from inheritance by nnohastity^ 
The present applicant was pnt forward as a 
witness for the plaintiff and in the course 
of his evidence made the statement set forth 
in the charge sheet. The gist of this, state- 
ment is that **2^ or 3 months before the 
death of the Maharaja approximately,” 
while the Maharaja was under the medical 
treatment of a Bengali baid, named Dwarka 
Nath Sen, the Maharaja in the presence of 
the baid and the witness signed a Will can- 
celling the Will of 1891 and explained that 
the reason was * that the acts of which he had 
deprived the senior Rani of the estate were 
committed by the junior Rani also.” The 
material evidence on which the City 
Magistrate found this statement 'to be 
false and on which the Sessions Judge 
upheld the conviction was as follows: — 
The execution of the Will of 1891, the death 
of the Maharaja on the 9th November' 1906 
and the making of the impugned statement 
by the applicant were proved. Construing 
the applicant’s statement in the light of the 
date of the death of the Maharaja, the appli- 

w^i*i deemed to have said that the 

Will be saw was signed by the Maharaja 
between the 9th and the 24th of August 
06 or, to give effect to the word **approxt- 
mately , between the beginning of August 
and the end of August 1906. It was prov- 
ed by the evidenoe of Sir Haroonrt Batler, 
the liientenant. Governor of these Provinoes, 
that on the 14th October 1906 he vieited 
e Maharaja and the Maharaja informed 
him of having made a Will in favour .of the 
Moon Maharani, which was registered with 
Oolonel Currie, and committed the Maharani 

interview took place 

bi'f f ^ perfect possession of 

his faculties. It was also proved by the 

evidenoe of Raja Harihar Bakhsh Singh, 

lalukdar of Saraura, that eight or ten days . 

before the Maharaja’s death, which would be 

TSTft October or beginning of 

Maharaja told him that 
-PL. , ^ a Will in favour of the junior 

aram and asked him to take special 
interest in her affairs. The evidenoe of the 
Ka^a of Mabmudabad as given in^ the title*' 
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ease was also brooght on the record under sec- 
tion 33 of the Evidence Aot, and this evidence 
was fco the efEect that fifteen or 20 days 
before the Mahar^a’s death, that is to say 
at the end of Angast, the Maharaja told the 
witness that he had written a Will in favoar 
of his ehlMti Rani, and asked the witness to 
defend her. It was also proved that the 
baid Dwarka Nath Sen, spoken of by the 
present applicant as being one of the persons 
who witnessed the revooating doonment, 
attended the Maharaja from the 16th of 
Ootober till the date of his death. In argu- 
ment before me it is not attempted to impugn 
any of this evidence. It is also admitted 
that the Will spoken of by Sir Haroourt 
Batler, the Raja of Mahmudabad and Raja 
Harihar Bakhsh Singh must have been the 
Will of 1891. It is, however, maintained 
that this evidence is not ooncla^ive of the 
guilt of the accused, and in order to show 
that it is not oonolusive the following 
possibilities are suggested by the applioanVs 
Oounsel:— 

(а) that the revooating Will deposed to 
by the applicant was signed anl destroyed by 
the Maharaja before the interviews just 
stated or that the interviews took place 
before the incident deposed to by the 

applicant, 

* 

(б) that the baid Dwarka Nath Sen, 
although he attended the Maharaja from 
the 16th of Ojtober, may have been present 
at Ajudbia on a previous date and that the 
incident may have occurred on such previous 

-date. 

As to proposition (a), we may rule out the 
possibility of the revocating Will having been 
signed after the interviews, as, even if we 
were to give all possible effect to the 
word “approximately,” where the applicant 
speaks of the incident having .occurred 3 or 
2a months before the Maharaja's death, it 
18 not possible to conceive that the witness 
oould have meant that the incident took 
place after the interviews in question. It 
appears to be admitted by the applicant's 
Counsel that, if the Maharaja signed the 
revooating doonment in August, be would 
not be likely iu ordinary oiroumstanoes to 
have enlisted the? sympathy and help of his 
friends in September on behalf of the junior 
Maharani. It is argued, however, that there 
is evidence, to show great . vacillation on 
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the part of the Maharaja as to other 
matters besides the qaestfon of making the 
junior Maharani his heir, and as to this 
matter in particular. 1 am referred to the 
evidence of prosecution witness Syed Bakar 
Husain. This witness says that daring 
bis last illness the Maharaja mentioned 
his intention of becoming a sanyasi and 
that he thought of adopting some boy. 
I fail to understand bow this evidence 
proves vacillation on the part of the Maha- 
raja. The chief reliance, however, is placed 
on the evidence of the Raja of Mahmudabad. 
This witness had been shown a draft of a 
Will in favour of the chkoti Rani on a 
previous occasion at Lucknow and at the 
interview which preceded his death the 
Maharaja stated to the witness that this 
was bis Will. In cross-examination the 
witness stated that, previous to the date 
when he was shown the draft of the Will 
in Lucknow, he bad frequently seen the 
Maharaja in Lucknow. He goes on to 
state: “The Maharaja bad made several 
drafts of the Will before this deed. 1 had 
seen those drafts. 1 saw those drafts pro- 
bably after 1895. All those drafts which 
I saw were in favour of the chhoti Maha- 
rani. I do not remember whether there 
was any difference between the contents of 
the draft shown to me at Lucknow and 
those shown to me beforehand. I do not 
know when the Maharaja had made the Will, 
the draft r.f which was shown to me 
at Lucknow.” The applicant's Connsel 
wishes me to infer from this that the Maharaja 
had been constantly drafting different Wills 
between 1895 and the date of his death. If 
this was BO, it is possible that the Maha- 
raja even daring bis last illness drafted a new 
Will, and so the applicant cannot be con- 
victed of perjury, when be says he saw 
suoh a Will. It is clear, however, from 
the witness' statement that all the drafts 
were in favour of the chhoti Maharani and 
that be saw them after 1895 and that they 
were either all copies of the Will of 1891, 
or new drafts varying in detail bui 
making the junior Maharani bis 
There is so much ambiguity about wlidC 
the witness meant by the word “draftM" 
that tbe statement quoted from his evideoo^ 
oannoc be relied on to show that t'.o 
Maharaja ever seriously intended to 
the Will of 1891. In any case the 
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obviously refers to something that took 
plaoe a long time before the Maharaja’s 
last illness. It does not, therefore, appear 
to me that there was anything proved 
which would lessen the improbability of 
the applicant’s story as . to the execution 
by the Maharaja of a new Will in his 
last illness. It is also clear from the evidence 
as it stands that the alleged revoking Will 
•ould not have been witnessed by the baid 
Dwarka Nath Sen. The batd was only paid 
from the 16th of . October and only claimed 
to be paid from that date. His presence, 
therefore, on the day, required to make 
the applicant’s evidence true, is inconsistent 
with the evidence. The prosecution, by prov* 
ing when the baid was present have done 
all that was in their power to prove that 
he was not present earlier. They cannot 
be expected to prove a negative by any 
other means. No question was asked of 
a single proeecution witness with a view to 
disclosing the possibility of the batd having 
been present at an earlier date, nor is there 
any evidence to suggest such possibility. 
It is suggested that, as the baid*s fees 
were known before an emissary from the 
Maharaja went to bring him from Cal- 
cutta to attend the Maharaja, the baid must 
have been called to Ajodhia on some date 
previous to the last illness of the Maharaja. 
This does not follow by any mean®. Soorea of 
people would know the fee of a well known 
practitioner like the baid. The suggestion 
is also contrary to what was obviously implied 
by the applicant in bis statement. 

The chief ground taken by the applicant’s 
Counsel is that, before a conviction of perjury 
can be justiBed, it must be shown that his 
evidence could not in the ordinary course 
of nature possibly have beau true. 
He relies on a ruling reported as 
Queen v. Ahmed Ally (1) and in 
particular on a passage at page 27, where 
it was held by one of the two Judges 
deciding that case to be the true rule that, 
in order to Justify a conviction of perjury, 
it is not enough to prove that a state- 
ment is incredible but it must be proved 
that it is impossible. It is said that this 
rule, though an early one, has never been 
dissented from. Be this as it may, I must 
ythh ail respect express my dissent from it. 

(1) 11 W. K. Cr. 2(5. 


To justify the finding arrived at it was not 
necessary to have recourse to the proposi- 
tion laid down. That case was one of a 
particular nature. In order .to prove., a 
fatal assault some of the prosecution wit- 
nesses bad deposed to a death* bed statement 
by the deceased implicating the accused as 
his murderer. This evidence was countered 
by evidence of some defence witnesses that 
in his death-bed statement the deceased 
admitted sustaining his injuries by a fall. 
The medical evidence was to the effect 
that the deceased did not die owing to a 
fall and could not have made any death- 
bed statement. The first Court convicted 
on the medical evidence that the deceased 
oonld not have died by a fall. The High 
Court acquitted on the ground that the 
medical evidence against death resulting 
from a fall was not so certain and distinct 
that the Court could act upon it. Mean- 
while the defence witnesses bad been pro- 
secuted for perjury. Obviously it had to 
be held that, so far as they spoke to death 
by a fall, their statement could not be 
disproved merely by the already distrusted 
medical evidence against death resnUing 
from a fall, and so far as they spoke to 
a death-bed statemenb they could not be 
convicted of perjury on medical evidence 
which bad been partly rejected. The defini« 
tion of proof in the Evidence Act is of 
little positive assistance, but it is of some 
nectative assistance. Its meaning clearly is 
that a fact may be held proved even though 
it is impossible to show that its exiaieoce 
is a mathematical ur soieutifio oertaintjt 
This definition is of general application and 
tbns applies to a oaae where the offence 
is one of perjury, I have no hesitation in 
saying that it is certainly sufficient if the 
statement of the accused party is proved to 
be incredible. 

The learned Counsel is on safer gronpd 
when he states that the proof of thie 
perjury is based solely on circumstantial 
evidence and appeals to the rule that, to 
justify a conviction on such evidence, it 
must be ehown that this oiroumstantial evi" 
dence cannot be explained on any other reason- 
able hypothesis. In his argument, howevei^ 
he ignored the importance of the word 

reasonable ” in the rule as formnlatedi 
It is to be remembered that when the 
plaintiff brought his suit against tb# 
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MabAPftDi o£ .Ajudhia for the estatOi he 
never foreshadowed the existence at any 
time of the revooaiing document deposed to 
by the present, applicant. It is clear from 
the plaintiff’s plaint that he or his legal 

5 dviser was not at the time aware that a 
'aiakdar’s Will conld not he revoked by mere 
oral expression. At a later date he became 
aware of this and it became absolntely 
necessary for him to prodnoe evidence of 
a revooating instrnmenb. The applicant 
was pat forward to depose to snob a 
revooating instramenb. His evidence is 
opposed to all probabilities anl so far as 
it conld be negatived by any fact, it has 
been negatived. 1 am nnable to hold that 
the lower Courts were not jastided in 
bolding the etatement of the applicant to 
have been false. Apart from this 1 am 
not hearing an appeal. There was certainly 
material on which the lower Courts could 
some to a Bnding that that evidence was 
false and, this being tbe case, it was not 
really necessary for me (though I have 
done so) to consider whether on this 
evidence I would have come to tbe same 
Conclusion. 

1 have been asked to reduce the sentence 
of two years, on tbe ground that it is 
against a man of sixty cr seventy years 
of age. I feel not tbe slightest disposition 
to do so. The plaintiff's suit occasioned 
an enormous amount of unnecessary expense. 
We are not dealing with the plaintiff bat 
with one of bis witnesses. But this wit* 
ness was one of the chief agents of the 
plaintiff in carrying on this expensive and 
(in view of tbe finding of tbe Courts that 
beard the title case) baseless and vexations 
litigation. 

Ii therefore, dismiss this application. 


Application dumUsed. 


OAIiOHTTA HIGH COURT. f 

Cbiminal Revision No. 227 of 1919. 

April 9, 1919. 

Presentx — Justice Sir Asutosh Chaudburi, 
Kt., and Mr. Justice Newbould. 
PRAMATHA NATH BARAT^Pktitionib 

versus 

P. 0. LAHIRI — Respondent. 

Calcutta Police Act (IV B. O. of 1888^ $8. 3, 13 (7— 
"Police Officer,** who is — Officer under suspension, whe- 
ther Police O^cer — Commissioner of Police, power of, to 
detain such officer in custody. 

An Officer of the Calcutta Town Police when placed 
nnder snspension ceases to be a Police Officer, and 
the Gommissioner of Police has no authority to order 
his detention in custody. 

Criminal revision against tbe order of the 
Chief Presidency Magistrate, Oalontta, dated 
the 25th February 1919; 

Mr. N. Sen (with him Moulvl A. K. Fazlul 
Huq and Bibu Prahhat Ohunder Dutt), for 
the Petitioners. 

Mr. T. G. P, Gibbons, K. 0., Advocate- 
General (with him Mr. Orr, Deputy Legal 
Remembrancer), for tbe Crown. 

JUDGMENT. — The learned Advocate- 
General stating that be cannot support the 
order, we direct a fresh enquiry into this 
matter. 

Tbe learned Advocate- General very fairly 
states that he finds great difficulty iq 
upholding tbe contention that a Police 
Officer in Calcntta, after suspension, con- 
tinnes to be a Police Officer. He also finds 
difficulty in supporting the contention that 
tbe oironlar relied npon is authorized by 
law. Having regard to tbe note made by 
tbe Commissioner of Police that Marsden 
had nothing to do with tbe case', tbe 
complainant withdraws bis charge against 
him. Order ia made to the effect that tbe 
case is only to proceed against the Deputy 
Commissioner, Rai P. 0. Lahiri Bahadur, 
and Manik Lai Sadhu. We also understand 
from complainant's Counsel that be will 
consider whether he shonld proceed against 
Manik Lai Sadhu, having regard to tbe 
fact that he was merely an inferior Police 
Officer who was bonnd to carry out the 
orders of bis superior. 

The learned Advocate-General, on bebaU" 
of the Crown, says that he would ad risi* 
that the man should be at once let oot 
on bail as ordered by Air. Keayo, and 
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upon that no order need now be made by 
ns. 

We see no reason why the ease should 
not he tried by the Chief Presidency 
Magistrate. We leave it to him to try it 
himself or to make it over to some other 
Magistrate. 

Rule made absolute. 


CALCUTTA HIGH COURT. 
Criminal Revision No. 1104 op 1913. 

January 16, 1919, 

FresenU — Mr. Justice Richardson and 

JuBtioe Sir Syed Shumsul Huda, K.T. 
HIRA LAL GHOSE — Petitioner 

versus 

MAKHA.N LAL DAW— Opposite Party. 

• Criminal Procedure Code (Act V of lH98j^Penal 
Code (Act XLV of 1860^, ss. 4S0, 4^^—V<lluaJ)lc seen- 
^ity Document presented to Sub-Registrar by execu- 

tant hut taken back before registration and destroyed 
Civil suit filed — Criminal trial, tvhether advisable. 

The petitioner executed a kahala in favour of 
the complainant and presented it for registration, 
but took it back from the Registrar before regis- 
tration on the pretext that he could not understand 
whether it wu* a mortgage or a kubala, and having 
thus obtained possession of the doonment tore it 
to pieces. The complainant preferred a complaint 
and also instituted a Civil suit for specific perfor- 
mance of the contract. The Sub-Registrar did not 
complain. On the contrary when asked by the trying 
Magistrate to report on the case he reported in 
favour of the petitioner: 

Held, that having regard to the circumstances 
of the case it was inadvisable that a charge under 
section 420, or section 477, Indian Penal Code, should 
he enquired into by a Criminal Coxirb. 

Criminal revision against the order of the 
Sessions Judge, Hooghly, dated the 25th 
November 1918, modifying that of the 
Honorary Magistrate, Howrah, dated the 
lOth September 1918. 

Babas Manmathanath Mukeriee and 
Nogendra Naih Qhose, for the Petitioner. 

Baba Basarathi Sanyal for Baba Atulya 
Oharan Bose, for the Opposite Party. 

JUDGMENT— In this case the petitioner 
was tried on a charge of cheating by Baba 
M. N. Haidar, Honorary Magistrate of 
Howrah, and was dieoburged under section 
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250 of the Criminal Prooednre Code. It was 
alleged on behalf of the prosecution that the 
aoensed had executed a Jcahala in favour of 
the complainant and presented it for registra- 
tion, but took it hack from the Sub- Registrar 
before registration on the pretext that he 
could not understand whether it was a mort- 
gage or a kahala^ and having thns obtained 
possession of the document, he tore it to 
pieces. 

The learned Honorary Magistrate dis- 
charged the accused finding that no considera- 
tion had passed and, therefore, the accused 
was justified in destroying the document. 

The learned Sessions Judge has, however, 
set aside the order of discharge and directed 
a farther enquiry into the case. 

This Rule was obtained on behalf of the 
petitioner calling upon the opposite party to 
show canse why the order for further enquiry 
should not he set aside. 

We have heard the learned Yakils on 
both sides and we are of opinion that in 
this case the prosecution should not be 
allowed to proceed. The learned Sessions 
Judge expresses no opinion on the question 
as to whether the consideration had. passed 
or not. It is not said that the kahala was 
delivered to the purchaser, and if before it 
was delivered, it remained the property of 
the petitioner, the question arises whether 
it was a valuable security within tbe mean- 
ing of section 477, Indian Penal Code. 
As regards the charge of cheating, the 
person who was cheated was tbe Sub- 
Registrar himself and be does not complain- 
In fact when be was asked to report on the 
case by the Honorary Magistrate, be report- 
ed in favour of the petitioner. We are 
also informed that a civil suit has been 
filed by tbe complainant for specific per- 
formance of ths contract. Having regard 
to these oiroumstances, we think it is in- 
advisable that a charge under section 420 6r 
section 477 should be enquired into by a 
Criminal Court. 

We, therefore, make this Rule absolute. 

Rule made absolute. 
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&Z&A V. EZRA. 

liOWfia BUBM.A CHIEF COURT. 

Ci7iL BsaoL&R No. 331 op 1918. • 
Febrnary 20, 1919. 

T resent : — Mr. Jnstioe BobioBon. 

F. M. EZRA — PfiTITIONBR 

versus 

M. EZRA. — Respondent. 

Oivil Procedure Code (Act V of \ 08^), s. 20 — 
Bestilution oj conjugal rights, suit for — Forum, proper 
— Jurisdiction — ^sidence, meaning oj — Opportunity 
to respondent to resume relations, whether necessary. 

In suits for restitution of conjugal rights juris- 
diction is given either by the residence of the 
respondent within the jurisdiction of the Court, or 
by the fact that the cause of action arose within the 
jurisdiction. But residence within the meaning of 
section 20 of the Civil Procedure Code must not be 
merely temporary residence as that of a traveller, 
but actual permanent residence, [p col. 1.] 

Before a suit for restitution of conjugal rights is 
died, it is essential that the respondent should be 
given an opportunity of a conciliatory character 
to resume conjugal relations. A demand threatening 
legal proceedings if not complied with is not 
sufficient [p. 68, col. i,] 

Mr. Barntthas, for the Petitioner. 

Mr. Villa, for the Respondent 

JUDGMENT. — 'This is a sait for restita- 
tion of oonjngal rights by the wife against 
her hasband. The parties were married 
in Rangoon on the 7th April 1916 aooord- 
ing to Jewish rites io the Jewish syna- 
gogne. Petitioner states that after marriage 
she went with her hasband to Caloatta for 
two months and then to Daooa. After some 
time petitioner went baok to Caloatta 
with her parents-in-law for oonfioement 
and remained with them there while respond- 
ent remained at Daooa, Thereafter trouble 
arose with her parents in-law, with the 
resalt that the • respondent oame down to 
Caloatta. Petitioner insulted her father- 
in-law in the preaenoe of her hasband and 
the parties disonssei a divorce. This was 
agreed to, provided petitioner was taken 
for the divorce to Rangoon where her parents 
lived. Petitioner and respondent oame to 
Rangoon. Petitioner went to live with her 
parents, and respondent went to a hotel. 
That evening be went to Mrs. Sassoon, 
petitioner’s annt, and informed her of the 
position of affairs. Petitioner and her father 
were sent for and an interview took plaoe 
in Mrs. Sassoon’s hoase at whioh respond- - 
ent offered Rs. 500 for a divoroe. This 
was refased. Sabseqnently he oonsalted 
his father by wire and then offered to pay 

5 


the fall amount of the dower agreed to at 
the time of marriage, vts., Rs. 3,555. This 
offer was refased, petitioner’s father de- 
manding Rs. 10,000, apparently beoaasei he 
thought respondent’s father was a wealthy 
man. Negotiations for a divoroe having 
fallen through, respondent tried to return 
to Daooa, but on his way to the steamer 
was served with a sammona in the suit. 
The plaint was filed on the 30th Ootober 
or seven days after the parties had oome 
to Rangoon. I havs no doabt the faota 
are as 1 have stated them above. Petitioner, 
her father and brother-in law have given 
evidenoe, and all of them tell a different 
story. It is admitted that there is no 
reason why the brother-in-law should not 
speak the tratb. I have no doubt that 
his version of the faots is a trae one. The 
petitioner declares that she was gailty of 
no improper oondact towards her parents- 
in law, but that they turned against her 
and eventaally her hasband tamed against 
her. She says that her hasband told her 
*tbat be was going to take her to Aastralis, 
and start in basiness there, and that he 
broaght her to Rangoon with the idea of 
obtaining a steamer for Penang. She declares 
that she never heard any snggestion of a 
divorce until the meeting on the night of 
their arrival in Rangoon. Her brotber-in- 
law, however, states that the petitioner’s 
mother bad been to Caloatta to see her, 
and on her return said that there was 
trooble. and that probably there would be 
a divorce. 1 am unable to believe petitioner 
or her father, aod am satisfied that there 
never was any idea of the parties going to 
Australia, yet the petitioner declares that 
her husband stated at the meeting the idea 
of going to Australia. The brother-in-law 
says that no mention was made of Australia, 
yet the petitioner declares that her husband 
stated at the meetiug that the idea of 
going to Australia was only a bluii to 
get her to Rangoon in order that be might 
divoroe her there. The respondent says the 
petitioner agreed to the divoroe, provided 
he brought her to Rangoon where bot- 
parents lived, whioh is apparently iu accord- 
ance with Jewish custom. That boinir co, 
the question arises whether this Court 
jurisdiction to try the suit. The parrivs 
are not governed by the Indian Difori’o 
Act, and the question of jurisdiction has 
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to be deoided in acoordance with the pro- 
visions of the Code of Civil Prcoedore. In 
Baits for restitution of oonjngal rights 
jurisdiotion is given either by the residenoe 
of the respondent within the jarisdiotion of 
the Court, or by the faot that the oause of 
action arose within the Jurisdiction. It is 
urged that the respondent was residing in 
Hangoon whiie the suit was 61ed. Bat resi- 
denoe within the meaning of section 20 must 
not be merely temporary residenoe as that of 
a traveller, but the actual permanent resi- 
denoe where there is a permanent residence. 
Ntisserwanji Pestonji IVadia v. Eleonora 
Wadia (1). Respondent was residing at Dacca. 
His presence in Rangoon was purely 
for the purpose of the divorce, and 
of an entirely temporary character, and 
does not give this Court jurisdiotion. The 
cause of action in this case is the abandon- 
ment of the wife by the husband and his 
refusal to give her the bene6t of bis society 
and protection in his own house. There 
was no question of such abandonment in 
Calcutta seeing that the parties agreed to a 
divorce, and came to Rangoon only to effect 
it. Petilioner alleges that she refused to 
divorce on any terms and that she claimed 
her right to live with her husband. Her 
evidence is untrustworthy. She speaks of 
having sent him a letter which never reach- 
ed him. She says she asked him to take 
her back in that letter, and then says she 
merely asked him for money, and then 
asked him to come and see her and her 
child. There was no demand, therefore, on 
the husband to take the wife back. The 
principles of English law in these matters 
are (o be followed by the Courts in this 
country when the Indian Divorce Act 
applies ; and in my opinion in suits for 
refttitution of conjugal rights it is essential 
that opportunity should be given to the 
respondent before any suit is Bled. In 
England that opportunity must not be 
merely in the form cf a demand threaten- 
ing legiil proceedings if not complied with, 
hut must be of a conciliatory character. 
ITov. ever, in the present case there has 
l:>een no such opportunity given, and this 
Luit was undoubtedly harried on merely to 
; :<rvo the respondent before he went back to 
.^h's home. It is possible that a demand would 
result in tlio matter being amicably settled. 

CD 20 Ind, Cas. 492j 3S li. 125j 15 Bom. L. E, 693. 


I must, therefore, dismiss the suit, which 
can • be brought again after the proper 
formalities have been complied with, when 
it is to be hoped that the matter will he 
amicably settled. Under the oironmstanoes 
there will be no order as to costs. 

Suit dismUstd^ 


MADRAS HIGH COURT. 

FULL BENCH. 

Appeal aqainst Appellate Order No. 87 

OF 1918, 

October 1, 1919, 

Present — Sir Abdur Rahim, Kt., Offg. Chief 
Justice, Mr. Justice Oldfield, 

Mr. Justice Sadasiva Aiyar, 

Mr. Justice Seshagiri Aiyar and 
Mr. Justice Burn, 

MUTHU KOR4KKt CHBTTY and 
OTSB ss — Defendants — Respondents^ 

Appellants 


versus 

MAHAMAD MADAR AMMAL and 

OTHERS — Plaintiffs —Petitioners 

Respondents. 

Limitation Act (IX of 1908;, Sch. I, Art. 180 — 
Civil Procedure Code (Act V of 191^8^, 0. XXI, rr, 90, 
92— Execution of decree— Sale— Application to set 
aside sale, made and admitted ajter statutory period— 
Sale set aside in part—Applicatxon hy purchaser for 

delivery in respect of items preserved— lAmitafiont 
suspension of. 


Held, by the Full Bench (Oldfield, J., dissenting) 
that where an application to set aside a Court 8ale, 
made beyond the statutory period after confirmation 
of the sale, is admitted and is in part disallowed, the 

A-. ® ^ an application by the 

auction.purohaser to be placed in possession must 
be computed from the date the application to set 
aside the sale was disallowed, andnot from the date 
of the order of confirmation passed before the applt* 
cation to set aside the sale was made. fp.Tl.ool. 2; 
p. 79, col. 1; p. 81, col. 1.] * 

Oldfield, J.— The existence of the cause of action 
for an application for delivery, to which Article 189 
of Schedule I to the Limitation Act applies, is not 
suspended during the pendency of proceedings for 
setting aside the sale, for onoe time has ojmmenodd’ 

to run its running is not suspended, [p. 77, ool. 1.] • • 
Appeal against the decree of the District 
Court, Ramnad at Madnrfti in Appeal 
Suit No. 4 j 2 of 1917, preferred against' 
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the order of the Oonrt of the Distriot Mansifi 
Paramakadi, dated the 13th September 1917, 
ioE. A, No. 343 of 1917,inBxeoQtion Petition 
No. 1131 of 1912, io Original Sait No. 680 
of 1910. 

This appeal ooming on for hearing on 
the 24th and 25th March 1919, apon 
perusing the petition of appeal and the 
orders of the lower Courts and the material 
papers in the ease and upon hearing the 
arguments of Mr. K, Bhashyam Aiu^ngar^ for 
the Appellant?, and of Mr. B, Sitarama 
Eao, for the Respondents, and the ci^e 
having stood over for consideration till 
the 3rd April 1919, the Court (Oldfield and 
Seshagiri Aiyar, JJ.) made the following 

ORDER OP REFERENCE TO A 
PULL BENCH. 

OLDFiKLo, J,— Petitioner, whose legal re- 
presentatives are the respondents, bought 
properties at Court auotion in ezeoution of 
his own decree on 25th March 1913 and the 
sale was confirmed on 26th April 1913. On 
3rd January 1914, before the three years, with- 
in which he could apply for possession under 
Article 180, Schedule I, Limitation Act, had 
elapsed, an application for the setting aside 
of the sale was presented and was admitted 
out of due time on the ground of fraud. 
On it the sale was set aside as regards 
some items and sustained as regards others, 
the order to this effect being passed in 
the Court of first instaooe on 25tb June 1915 
and in the 4 ppellate Court on I3th May 1916. 
The present petition for delivery was 
presented on 19th Pebruary 1917. On the=^e 
facts the questions raised are whether that 
petition is in time and incidentally whe- 
ther such a petition is sustainable in the 
oiroumstances with reference to the earlier 
or later order of confirmation. 

The latter question arises on the argu- 
ment, accepted by the lower Appellate 
Court, that the delivery asked for is to 
be based on the second order of confirmation 
and could not have been asked for until 
it had been passed and a fresh sale 
oertifioate had been drawn up. Por the 
suggestion in the judgment under appeal 
that such a fresh oertifioate is necessary 
we have been shown no warrant. There 
is no reason for holding that delivery can 
be asked for or should be granted only 
of the whole property sold and not of 


particular items included in it. Whether 
or no the Court’s last order included any 
explicit cancellation of the oertifioate as 
regards the items affected by it, this 
argument cannot be regarded as substantial, 
there being no reason why the original 
oertifioate should be treated as superseded 
so far as the items, of which the sale was 
sustained, were concerned and not as 
amended in conformity with the order in 
respect of the others. It is urged, however, 
more generally either that the admission 
of the application for cancellation of the 
sale deprived the previous confirmation of 
the finality, which enabled petitioner to 
ask for delivery in accordance with it or 
that in any case time did not run and 
petitioner was under no obligation to apply 
so long as the confirmation, which would 
be the basis of his petition, might possibly or 
probably be set aside. 

In dealing with the first of these 
contentions it is to be observed that there 
is no question of suspension of petitioner’s 
right to apply during any part of the 
period in question pending an appeal. For 
the application for cancellation of the 
sale was not an appeal, being made under 
Order XXC, role 90, to a Court of first 
instance; and it is not suggested that the 
subiequent appeal related to the items, of 
which delivery is now claimed. There 
is no question of an explicit injunction 
or other direct obstacle to petitioner’s 
obtaining relief. Reference has not been 
made to any provision of law as authoriz- 
ing the view that a mere attack on an 
order can render it ineffective or suspend 
its efficacy or stop the running of time, 
which has once begun to run against the 
person who obtained it. 

This is material, as entailing the failure 
of the first of the two contentions above 
referred. With reference to the second, 

although the conclusion proposed is the 
same, the principle relied on differs slightly 
That principle is not that the validity of 
the order of confirmation is affected by 
the filing of the petition for its cancellation, 
but that the running of time for aociou 
on it is suspended directly. It is, to 
adopt the language used by my leir.ned 
brother in Doraisami Padayachi v. Vaithilinna 
tadayuchi (1), the suspension, not c 

(1) 41 Ind. Ctts. 581j 33 il. L. J. 48. 


rn 
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tbe existetoe of (be oanse of aotioo, but 
of tbe raDDiDg of time. For this oonten- 
tion also do statutory basis has been 
alleged. Tbe anestion is only of tbe effect 
of (be authorities to be referred to. 

^ 

In Somaiundaram Pillay v. Vannilinga 
Pillay (0. M. A. 355 of 1915) Ayliog. 

J., and my learned brother endorsed tbe 
prinoiple that» “if oiroomstancea exist wbiob 
would render a suit or application infructn* 
ou8| a party should not be compelled to 
institute it, until tbe impediment which 
stands in the way is removed,*’ and in 
Secretary of State v Raja Vadrevu Rangana~ 
yakama (Appeal Saits Nos. 113 and 402 
of 1917) tbe decision of Abdar Rahim, 
J., which prevailed, seems to me to entail 
that, as 1 put the point in dispute, tbe 
runniog of time is suspended so long as 
any pending proceeding, in which any 
matter essential to tbe determination of 
the claim is in issae, remains undecided. 
The authorities now relied on are with 
one exception, Baijnath Sahai v. Ramgut 
Singh (2), referred to in my jadgment in 
that case and one ground or another 
rejdcted as inapplicable to the facts then 
before ns and as insufficient to support 
the general proposition then necessary for 
the appellant plaintiffi’e sncoess. They in 
fact, as 1 understand the points actually 
decided in them, fall into three classes: 
those Brstly in which the plaintiff was 
allowed the time occupied in seeking one 
remedy, usually Bp8oi6o performance of an 
agreement, before he sought another, for 
instance damages to which he ultimately 
discovered his right; those next (and 
Baijnath Sahai v. Ramgut Singh (2) is one 
of them) in which his right to sue was 
suspended whilst he had or in good faith 
believed that he had secured what he 
claimed; and lastly those, if the decision 
in Jogesh Ghunder Butt v. Kali Churn Butt 
(3) is correct, in which an outstanding 
adjudication could have been pleaded against 
his claim. None of these classes according* 
ly, if the actual result of the oases 
eomprined in them is regarded, covers tbe 
cays bsfuro us. For here tbronghoub the 

the petitioner to apply for 

: H C. 775 (P. c.); 23 I. A. 45; 7 Sar. P. O. J. I 

(o; 4 0. 30, 1 C. L. R, 6 (F. B.).a 


AMMIL. 

delivery of tbe items, in respect of which 
he is applying, nas known to be enforceable 
and to require enforcing; and there was 
DO obstacle in the way of its being, 
enforced in tbe shape of any aotaal 
collateral adjudication. There was in fact 
merely tbe possibility of one; and I do 
not think that tbe prinoiple relief . cm 
covers or should bs extended to cover 
such a case 

The difficnlty, however, arises, not from 
the actual oonolueions in these oasep, but 
from the way, in which the reasons for 
those ooDoIusioDs are stated. For, especially 
in Baijnath Sahai v. Ramgut Singh (2) 
there is much to suggest that a general 
rule was being enunciated and that the 
intenticn was to hold generally in favour 
of tbe right of a plaintiff or applicant to 
defer inst'-tation of bis proceedings, so 
long as ary reasonable doubt existed 
regarding bis position and tbe necessity 
for or^ possibility of proceedings bsing 
taken. It is not clear bow that language 
or the principle underlying the judgments, 
in which it ooenrs, can be reconciled with 
the other interpretations of the Limitation 
Act, (o which my learned brother has 
referred in tbe judgment, which 1 have 
had tbe advantage of reading; and J, 
therefore, agree to the reference proposed by 
him. 

The question referred is : — 

Whether tbe existence of the cause of 
action for an application for delivery, to 
wbiob Article No, 180, Sobednle I, Limitation 
Act, applies, is suspended during , the 
pendency of proceedings for tbe setting aside 
of tbe sale F 

SESbAoiRi Aitar, j. — I agree that .the 

question raised by my learned brother 
should be referred to the Full Bench, The 
sale in question was made in Court anotion 
on the 25th of March 1913. It was 
confirmed on the 26th of April in . the 
same year. An application to set aside • 
the sale followed. The final order was 
on the 2 th of June 1915, It is in thesje 
terms: In tbe resnlt I set aside the sale 

so far as the interest of petitioners Nos. X 
to 3 in the properties sold is ponceroed 
and dismiss tbe petition so far as petitioners 
Nos. 4 and 5 are concerned.” The present 
application is for delivery of the , right, 
title and interest of the defendants against 
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whom the applioatioc to set aside the 
sale was dismissed, Ths District Judge 
held :that time began to run only from 
the 25th of June 1915. The question for 
oonsideration is whether he is right. 
The Artiole applicable is 180, and under 
it the starting point is the date on which 
the sale becomes absolute. There can be 
to doubt that this language in column 3 of 
the third schedule has been taken from 
Order XXr, rule 92 of the Code of Civil 
Procsdore. The artiole is a new one. 

Under the old Code there were diSerences 
of opinion as to whether an application 
for delivery must be made only in execu* 
tioD or whether a euit can be instituted 
even though more than three years had 
elapsed from the date of the confirmation of 
the sale. The new article has been 

introduced with a view to remove these 
doubts. The suggestion made by the learned 
Vakil for the respondent that the application 
may be brought under Artiole 18 i should 
be rejected. His contention that as in 
1915 the sale was partly confirmed and 
partly set aside, Artiole 180 is not in terms 
applicable, is not well founded, ft is true 
there are no provisions in the Code of 
Civil Procedure for a second confirmation 
either partially or wholly when the applica* 
tion to set aside a sale succeeds or fails. 
I do not think that is a good reason for 
applying the residuary article where there 
is one which in terms applies to the 
applications made. 

Mr. Sitarama Rao then argued that 
although in terms the sale was confirmed 
and made absolute on the 26fch of April 
1913, the confirmation must be deemed to 
have been suspended until the 25tb of 
June 19l5, when the final order on the 
application to set aside the sale was made. 
The strongest case that was quoted by 
him is Baijnath Sahai v. Bamgut Singh (2). 
That decision was given with reference to 
Artiole 12 of the Limitation Act. The 
short facts* were that a sale was confirmed 
by the Collector in 1882 and was upheld 
in appeal by the Commissioner. In 18-4, 
the Revenue Board set aside both these 
orders. Oo an application for review the 
Board discharged its own order in 1886. 
The suit was brought in 1887, within 
a year of tLe la&t order of the Board 
of Revenue but more than a year 


after the order confirming the sale. 
The Judicial Committee held that the 
suit was in time. By the language of 
Artiole 12 begins to run from the 

date when the sale is confirmed. The 
Judicial Committee at page 785 sayt **Tbeir 
Lordships are of opinion that there was 
no final, conclusive and definitive order 
confirming the sale, while the question 
whether the sale should be confirmed was 
in litigation, or until the order of the 
Commissioner of the 25th January 1884 
became definitive and operative by the 
final judgment of the Board of Revenue 
on the 2l8t August 1886, or (in other 
words) that for the purpose of the Law of 
Limitation there was no final or definite 
confirmation of the sale until that date.*’ 
They further on say: **it cannot be said 
in the opinion of their Lordships, when 
the parties were litigating before the 
Revenue Courts as to whether the sale 
should be confirmed or not, because that 
was the object of the litigation before the 
Revenue Courts, that the sale had become 
either fiual or oonolasivc.” The same 
language might not be inaptly employed 
in thd present case. So long as the 
judgment-debtors or auy of them disputed 
the finality of the sale by seeking to set 
it aside, it may be said that there was 
no final or conclusive sale or, to use the 
lacguage of Lord Davsy, **that for the 
purpose of the Law of Limitation the sale 
bad not become absolute” until the 25th 
of Jane 1915. In Baiinath Sahai v. Ramgut 
Singh (2) it was pointed out that the 
Board of Revenue acted without jurisdiction 
in interfering with the order of the Com* 
miseioner. Still the Judicial Committee 
held that these infrnotnoua proceedings 
before the Board had the effect of suspend • 
log the operation of the confirmation of 
the sale. The view taken by the Calcutta 
High Court in Janak Prosad v. Net Ram 
(4) also supports the respondent. Sabapathy 
OhHty V. Rengappa Naicken (5) is also iu 
bis fav'ur. 

As against these decisions it must i .v 
said that the language of the Lin.tti': 
Act is so explicit that it is not npei> •. 
U9 to import considerations hko Oi'*.) 

(4J 22 Ind. Cas. 497. 

(6) 13 M. L. J. 226{ 26 M. 495. 
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wbioh iDflnenoed tho Jndiotal Gommittes 
into the present ease. O^her deoisions of 
the Privy Oonnoil oontaining similar 
observations were quoted before ns and I 
shall now refer to them. In Musammot 
Ranee Surno Moyee v. Shooshee Mokhee 
Burmonia (6), wbioh was a case in wbioh 
a revenne sale was set aside by the 

Colleotor, the landlord sued to recover 
arrears of revenae within three years of 

the setting aside of the sale. It was 

contended that the claim for arrears was 
barred by limitation, as the suit was 

brought more than three years after the 
rent became due. Their Lordships say: 
**It seems to their Lordships to be perfectly 
clear, that the cause of action accrued at 
the time at which, the sale having been 
set aside, the obligation to pay this sum 
nf money revived.** They further on say: 
''That, upon the setting aside of this sale, 
and the restoration of the parties to 
possession, they took back the estate, 
subject to the obligation to pay the rent; 
and that the particular arrears of rent 
claimed in this action must be taken to 
have become due in the year in which that 
restoration to possession took place.’* This 
decision does not by itself lend support 
to the contention of the respondent. But 
this has been relied on in very many 
subsequent oases as indicating the view of 
the Judicial Committee that there can be 
a suspension of a cause of action during 
the period when it would be infructuous 
to sue on the original cause of action. 
The next Privy Council case relied on was 
Bassu Kuar v. Dhum Singh (7). Some 
general observations in that judgment are 
often quoted at the Bar. Their Lordships said: 
' It would be an inconvenient state of the law 
if it were found neoesFary for a man to 
institute a perfectly vain litigation under peril 
of losing his property if he does not. And 
it would be a lamentable state of the law 
if it were found that a debtor who for 
years has been insisting that bis creditor 
si all take payment in any particular mode 
can, when it is decided that he cannot 
enforce that mode, turn round and say 
that the lapse of time has relieved him from 

(6) 12 M. T. A. 244: 2 B. L. R. {P. 0.) 10; 11 W. R. 
(P. C.) o; 2 Sar. P. C. J. 424; 2 Suth. P. 0. J. 173; 20 
K. R. *^31 (P. C.). 

a} 11 A- 47} 16 I. 4. 211; 6 Sar. P. 0. J. 260. 


paying at all.** In a later case in Rniya* 
moni Dassi v. Jjahhan Ohutider Stn (&) 
their Lordships expressed their oonoorrenre 
with the view taken in Ttakhan Ohttnder Sen 
v. Madhusudan Sen (9). When the 
Calcutta decision is examined, it will be 
found that the learned Judges introduced . 
a theory of suspension of limitation which 
is not warranted either by sections 14 or 
15 of the Limitation Act, Sitting with 
Ayling, J., I had to consider the applica- 
bility cf these oases in Somasundaram nilay 
V. Vannilinga fillaVt C. M. A, No. 355 
of 1915. Sitting with the learned Chief 
Justice a similar question was considered 
in Doraisami Padayachi v. Vaiihilitiga Pada» 
yachi (1). Speaking for myself I must say 
that I always felt with reference to these 
Privy CoDDoil deoisions, there is as much 
to be said against my view as in favour 
of it. The dicta of the Judicial Committee 
in the above oases may be said to oonfliot 
to some extent with the view of the Board 
in Soni Bam v.Kunhaiya Lai (lO) and in 
Rani Kuar Mani Singh Mandhata v. Nawah 
Bahadur of Murskidahad (11). In the latter 
case their Lordships suggest that no suspen- 
sion or extension of limitation is allowable 
unless the same is specifically provided in 
the Limitation Act, In Soni Ram v. Kan* 
haiya Lai (10) the right of a mortgagor 
to redeem became inoperative for a time 
owing to the fusion of rights as mortgagor 
and as purchaser. After the dissoluticn 
of this dual capacity, be applied to redeem 
the property and claimed to deduct the 
time during which the fusion subsisted. Sir 
John Edge in delivering the judgment of 
the Board stated : There is nothing in 
Act XV* of 1877 which would justify this 
Board in holding that, once that period of 
limitation had begun to run in this case, 
it could be suspended. Their Lordships 

(8) 83 Ind. Cas. 452; 49 C. 660; 20 0. W. K. 622| 
30 M. L. J. 629; (1916) I M. W. N. 882; 8 L. W. 471; 
1ft Bom. L. R. 418; 24 0. L. J. 1;' 20 M. L. T. 10 
(P. 0.). 

(9) 35 0. 209; 7 0. L. J. 69; 8 M. L. T. 90; 12 0. W. 
N. 326. 

(10) 19 Ind. Oas. 291; 35 A. 227; 26 M. L. fJ. 18!| 
13 M. L. T. 437; 17 0. W. N. 603; 11 A. L. J. 889; 
(19l3i M. W.N. 470; 17 C. L. J. 488; 16 Bom. L. B. 
489, 40 I. A. 74 (P. 0 ). 

( 1) 60 Ind. Cas. 202; 36 M. L. J. 210; 17 A. L. J. 
20'; 2<0. W. N. 631; 29 0. h J. 355; 25 M. h. T. 
34»; 21 Bom. L. E. 611; 1 U. P. h. B. (P. 0.) I6j 
(1919) W. li, 818; 46 0. 694 (P. 0.), 
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soDBider that if they were to hold that, 
hy reaaoo of the fasion of iotereabs between 
1S33 and 1898, the period of limitation 
was snspended, they would be deoidiog 
oontrary to the express euaotment of that 
eeotion that * when onea time haa begun 
to run no suhaequent disability or inability 
to sue sbopa it.’” This language o in equally 
be well applied to the present oasb. Once 
time began to ran under Article 1 80 on the 
sale becoming absolute, the subsequent in* 
ability consequent on the application to set 
aside the sale cannot stop the limitation 
which had alrea<ly begun to run. Apart 
from other cases I think there is a conflict 
between Baijnath Sahai v. Bamgut Singh (2) 
and Soti ham v. Kanhaiya Lil (10), both of 
which are decisions of the Judicial Com- 
mittee. I, therefore, agree that the question 
shonli be referred for the decision to the 
Full Bench. 

This appeal came on for hearing on the 
44h and 5th September 1919, in pursuance 
of the Order of Reference to a Full Bench. 


rAam6»Van (16). In Dalip Singh v. Kundan 
Lai (17) the principle of English law that 
time would be snspended during the time 
that there is a fusion of interests, was 
not accepted as being inapplicable. Time 
was deducted in Rangayya Appa Rao v. 
Bobba Sriramulu ( 8) on the ground that 
the prior litigation was found to be neoes< 
sary. 

The principle in Mu»an*mat Ranee Surno 
Moyee v. Shooshi Mokhee Burmonia (6) has 
been applied in Ldkkan Ghunier Sen v, Madhu'- 
Sudan Sen (9) and upheld on appeal in 
Niityamoni Dassi v. Lakhnn Chunder Sen 
(8). See also Surjiram Marwari v, Berhamdeo 
Persad (19), Janak Prosad v. Nei Bam 
(4), Rup Chand v. Mukunda Mahadev 
(20), Brij Indar Singh v. Kanshi Ram (21) 
went upon the facts, see also Venugopal 
Mudali V. Venkatasuhbiah Oheity (22). 

Article 180 omits mentioning the Civil 
Procedure Code to provide for any contingen- 
cy. Section 14 of the Limitation Act 
applies only to a case of suspension. If 
in the present case the time is suspended, 
section 14 will apply; if the cause of 


Mr. B, Sitarama Boo, for the Respondent. 
— Baijnaih Sahai v. Bamgut Singh (2) 
is conclusive on the point under reference. 
There is no final and definite order confirming 
the sale when proceedings under Order 
XXI, rule 90, are pending, even if such 
proceedings were ultra vires of the Court, 
provided only that the parties act in good 
faith. It is either that time did not 
run at all or that there is a suspension 
and revival of the cause of action. 
Musammat Ranee Sumo Moyee y. Shooshee 
Mokhee Burmonia (6) explained in OJhaya 
Pershad v. Mahadeo Butt (12) and Huro 
Pershad Roy y Oopal Das Butt (13). In 
Bassu Kuar y. Dhurn Singh (7) the question 
came to be considered as one of failure of 
consideration giving rise to a fresh cause 
of action. The same view is taken in 
JIdit Narain Misr v. Muhammad Minnatulla 
(lOi Amma Bibi y, Vdit Narain Misra (16), 
Rajagopalan y. Kasivasi Somasundaram 

(12) 17 W. R. 415. 

(13) 9 0. 265 atp. 259; 12 0. L. R. 129; 9 I. A. 82; 4 
Sar. P. 0. J. 363. 

vl4) 26 A. 618; A. W. N. (1603) 117. 

(16) 1 Tnd. Cas. 890; 31 A. 6S; 9 0. L. J. 612; 11 
Bom. L. R. 626; 19 11. L. J. 295; 6 U. L. T. 89; 36 I. 
.A.44(P.O,). . . 


action is fresh, section 14 has no applica- 
tion. 

Mr. K, Bhashyam Aiyangar^ for the Appel- 
lant. — The question referred is whether 
time is suspended and, therefore, the oases 
cited do not help the solution of it. In 
considering the question, section 14 of 
the Limitation Act provides for such 
oases. But the present case does not fall 
within its scope. For clause (2) applies 
only where time is lost by an infruotuous 
application which the Court finds itself 
unable to entertain. That is not the present 
case. Y'idhaya Theertha Swamigal v. Venkata- 
rama Iyer (23). 

Time, once started, cannot stop or be 
suspended on account of what takes place 

(16) 30 M. 316; 17 M L- J. 149. 

(17) »8 Ind Cas. 726; 35 A. 207; 11 A. L. J. 241. 

(18) 27 M. 143 (P. C.); 8 C. W. N. 162; 14 M. L. J, 
16 Bom. L. R. 241; 31 I. A. 17; 8 Sar. V. C. J. (jl?. 

, (19) 1 C. L. J. 337. 

(20) 25 Ind. Cas. 67; 38 B.656; 16 Bom. Ij, (i. 144, 

(21) 42 lud. Cas. 43; 33 M. L. J. 4S6; 22 M. 5.. T. 
362; 6 L. W. 692; 126 P. W. R. 1917; 15 A. L, .j. . <7; 
19 Bom. L. R. 866; 3 P. L. W. 313; 26 C. L, J. '.:2; 
104 P. R. 1917; (1917) M. W. N. 8li; 22 C. W. I'.J; 
127 P. L. R. 1917: 45 C. 94; 44 I. A 218 {P 

(22) 28 Ind. Cas. 367; 39 M. 1196; 17 ^f. U -8; 
(1915) M. W. N. 2U. 

(93) 45 Ind. Cas. 460; 83 M. h. J. 682. 


V 
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Bubseqaeiitly. See Huhum Okand Boid v. 
Pirihichand Lai Ohowdhury (24f). Seotion 14 
provides for tbe exolasion of time aod 
not for its suspension. See also 8yud 
Ahdool Juleel v. Kanchun Dossee C25). A 
fresh oanse of action is not possible, for 
tbe sale in tbe present case had been 
confirmed and time bad started. Under 
tbe law the sale was unimpeachable. 
Hence there was a final and definitive 
order confirming the sale. Hence Baiinath 
Sahai v. Bamgut Singh (2) will not help the 
question. A fresh cause of action is 
possible only when possession is refused. 
Sanuman Kamat v. Hanuman Mandur (26), 
see also Kaliha Mavulvija v. iSaran 3tvi Saild 
Ammal (27). Even in Nrityamoni Dassi v. 
Lakhan Ohunder Sen (8) it was conceded that 
time would run from tbe time that an 
effective adjudication is made. See also 
Bani Knar Mani Singh Mandhata v. Nawah 
Bahadur of Murshidabad (11). 

OPINION. 

Abdqb Rahim, Ofpg. 0. J, — The question 
referred to the Full . Bench arises under 
Article 180 of the Limitation Act. 

A person, who purchased certain proper, 
ties at a Court auction in execution of his 
own decree on the 25th of March 1913, 
applied for delivery of possession on the 
19th of February 1917. An order cocfirm- 
ing tbe sale was made on tbe 26th of 
April 1913, but on the 3rd of January 
1914, that is more than SO days afterwards, 
an application was made on bahalf of tbe 
judgment debtcr for the eetting aside of 
the sale. That application was disposed of 
by the Court of first instance on the 26th 
of June 1915, the Court setting aside the 
sale in respect of some of tbe items and 
upholding it as regards tbe other items. 
That order was appealed from and tbe Ap. 
pellate Couvt dismissed the appeal on the 
13th of May 1916. 

It will thus be seen that the application 
for delivery of possession of tbe properly 
would be barred under Article IcO if the 
iiuie cf 3 years allowed by the second 

column be reckoned from the 26th of April 

(21. f)0 Ind. Cas. 444. 36 M. L. J. 667; 17 A. L. J 
.'.1 4; 2.S C. w. N. 721; 21 Bom.L. R. ( .32; ( 1919) M* 
\W, K. 25P; 80 C. L. J. 71; 46 C. 670; 26 M. L. T. lai- 
U) L. W. 416 iP. C.'. 

(25) 24 W. R. 143. 

(26) 19 C. 123 (P. C.); 18 I. A. 168; 6 Sar. P. C J 
91. 

(27) 28 Ind. Car. 290; 38 M, 260; 28 M. L. J. 347, 


1913, when tbe sale was confirmed under 
rule 92 of Order XXI of the Civil Pro-- 
oedure Code, no application for setting aside 
the sale haying beeo made by that time ; 
but it would be within time if tbe pjBrip.4 
of limitation commenced on the 25tb* of 
June 1915, tbe- date of tbe order adjudioat* 
ing upon the application made . under rule 
90 to set aside tbe sale on the ground of 
irregularity or fraud, by which tbe eale.as 
regards some of the items was set aside 
and tbe sale as regards tbe other items was 
upheld 

_ # 

There can be no doubt that Article 18Q 

applies to oases where tbe sale is confirmed 
and thereupon becomes absolute under 
the provisions of rule 92. That rule con- 

* • • A 

templates that snob an order is not to be 
made until tbe application to set aside the 
sale under rule S9 or 90 or 91, if any, 
has been disposed of and disallowed. The.* 
question under reference would hardly arise 
in oases where tbe application to set aside 
tbe sale is made in tbe ordinary way with- 
in tbe period of 30 days under Atfiole 166*. 
Tbe difficulty has evidently arisen because, 
no application to set aside tbe sale having 
been made within 30 days, tbe Court bad 
in tbe usual course made tbe order confirm- 
ing tbe sale. 

The question then is, when the Court 
entertains an application to set aside 
the sale after tbe order confirming ttie 
sale has been made bnt before tbe period 
of 3 years allowed to the purchaser for 
applying for delivery of possession has ex- 
pired, whether time must be reckoned 
against tbe applicant from tbe date of tbe 
order of confirmation of sale, or whether 
that order should be treated as not having 
the effect of making the sale absolute within 
the meaning of Article 180 but that the 
sale should be deemed to have so become 
absolute from the date when the applica- 
tion for setting it aside was disposed of. 

1 do not think tbe fact that tbe sale was 
set aside in respect of some of the items 
included therein and upheld as regards fbe 
other items should make any difference as 
to tbe application of Article 180, for we 
are not concerned with the properties the 
sale of which baa been set aside and as 
regards the rest possession of which alone 
18 sought, tbe point for decision is wbet^fr 
tbe entertainment of tbe application to aei 
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ftsido tbe sftls b&d or b&d cot tbe effect 
0 ^ - preTODting tbe sale becoming absolute 
wiibin tbe inteudment of Article 1^0. Bven 
without tbe help of tbe Privy Council 
inling which I shall presently notioei I 
should answer that, in the given oiroum- 
stances, tbe sale did not become absolute 
pntil the petition made to set it aside bad 
been disallowed. Rule 92 ' has primarily, 
in contemplation oases where tbe applica* 
tion to set aside the sale is made within 
the limit of 30 days allowed by the law, 
so that any order confirming the sale 
would be ordinarily made after the dis- 
posal of such applications. But if the Court 

in this case was justified and I take 

it .that it was in entertaining tbe ap- 

plication to set aside tbe sale after it bad 
made tbe order confirming the same, can it 
be said that, whatever be the result of the 
application, the order confirming tbe sale 
remained effective so as to make the sale 

4 

absolute from the date on which it was 
drawn up P To my mind, obviously not. 
Tbe effect of entertainment of the applica- 
tion to set aside the sale after tbe order 
of confirmation must, having regard to tbe 
intention of the Legislature as disclosed in 
this rule and quite apart from any general 
theory in snob oonneolionp, be to render 
tbe order ineffective so as to make tbe (ale 
absolute. If we were to proceed upon an 
absolutely literal interpretation of tbe langu- 
age of rule 92 withcnt psyirg due regard 
,tp tbe intention of the Legislature, this case 
would have to be treated as lying outside 
that rule, for it requires that the order of 
confirmation should be made after tbedis- 
posal.of any application to set a&ide tie 
(ale. If BO treated, there would be no 
cTiffianlty in tbe application of Article 1?0. 
Whether it is tbe practice to ieeue a seocnd 
certificate on tbe disposal of such an 
application or not cannot, to my mind, 
affect the application of Article 180; but 
1 ehould (uggest that a fresh certificate 
ought to be issued, if not in all oases, at Ua^t 
in those oases where tbe sale is only 
partly upheld as the result of an applica- 
tion made to set it aside after the passing 
of the order confirming the sale. 

Upon a proper interpretation, therefore, of 
Article 180 read with rule 92 of Order 
^Xl, Oivil Procedure Code, I should hold 
that, where an application is .made for 


delivery of possession of property sold m 
execution of a decree, the sale does not 
become absolute within the meaning of tbe 
third column of Article 180 nntil tbe ap- 
plication made to set aside tbe sale under 
rule 89 or 90 or 91 has been disallowed 
and the sale upheld, although an order 
confirming the sale had been passed before 
tbe application to set aside the sale was 
made. The question referred to tbe Full 
Bench, I may menHon, is framed in the 
form as it is, apparently with a view to as- 
certain the scope and effect of certain 
rulings of the Judicial Committee which 
have latterly been the subject of much 
discussion in this Court. But I do not 

feel myself bound by tbe frame of the 

% 

question to state my conclusion as to tbe 
application of the Article 180 to oiroumstan- 
068 such as arose in this case with reference 
only to the mode of computation mentioned 
in the question. 

Of tbe Privy Council rulings, tbe one 
that has tbe closest application to tbe facta 
of this case is that of Bai)nath Sakai v. 
Rawgut Singki^i). There, stating shortly 
the effect of ti e judgment of the Judio al 
Committee as given in tbe bead note, the 
Board of Revenue of Bengal discharged an 
order of the Commissioner, dated January 
25th, 1884, V bicb had confirmed a sale by 
the CclUotor in 1882, bat afterwards on 
Augist 2lRt, 1816, discharged its own order 
aud revived that cf tbe Commissiocer. It 
was held that tbe confirmation . of sale 
dated only from the last order of August 
21st, 1886, within the meaning of Article 12 
of Act XV of 1877, which provides one 
year for a suit to set aside a sale for 
arrears of Government revenue, or for any 
demand recoverable as such arrears, from 
the date on which tbe sale is confirmed, 
or would otherwise have become final and 
ooDclusive bad no such suit been brought. 
At page 785 their Lordships say that thsy 
did not base their deoisicn on tbe provision 
of section 14 of the Limitation Act, which 
provides for tbe ezolusion of tbe time of 
proceeding bona fide in a Court witb- i t 
jurisdiction, but. because they were of opiui- j 
'that there was no final, oonoluaive 
definitive order confirming the sale, wKIIl 
the question whether the (ale alioiiici r- 
confirmed was in litigation, or until ('■ 
order of the Commiseioner of the .’T ,-3 
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January 1884 beoame dafiaitiTe and operative 
by the bual iudgment of the Board of 
Revenue on the 2l8t August 1886, or (in 
other words) that for the purpose of the law 
of limitation there was no 6nal or definitive 
oonfirmation of the sale until that date.’^ 

1 do not think that much light would he 
obtained on the present question by disouss- 
ing in detail the other rulings of the 
Privy Oounoil cited before us, a summary 
of which is set out. in the Order of 
Reference and which I also had the occasion 
to discuss previously in Secretary of State v. 
'R'tja Vadrevu Ranganaydkama, Appeals Nop* 
113 and 40i of 1917. No doubt there are 
general observations in some of the cases, 
such as Bassu Kuar v. Dkum Singh (7), where 
it is stated: It would be an inconvenient 
state of the law if it were found necessary 
for a man to institute a perfectly vain 
litigation under peril of losing bis property 
if he does not”, or that the right of 
plaintiff to bring an action to recover 
certain property would be suspended because 
of certain intermediate litigation [see 
hdkhan Ghunder Sen v. Madkusudan Sen (9) 
and Njityamoni Dassi v. Lakhan Ghunder 
Sen (8)] in which his title to the property 
happened to be under investigation. But 
it is hardly to be inferred from such ob. 
servations that the Privy Council intended 
to lay down any rule or rules for eiclusion 
of time other than those mentioned in 
various sections of the Limitation Act, 
such as 12, 14, etc. Or that when time 
has once begun to run, it will be suspended 
otherwise than according to the provisions 
of section 9 or any other similar provision 
of the Limitation Act itself. In Mussumat 
Ranee Surno Moyee v. Shoosht Mokhee Burmo^ 
nia (6) their Lordships had to determine 
when the cause of action accrued with 
reference to section 32 of Act X of 1859, 
whether at the end of each Fasli year when 
the rent beoame due or on the date of the 
decree reversing the auction sale of the 
Patnee Talook belonging to the plaintiff 
Zamindar, and they decided in favour of the 
date of the decree reversing the auction sale. 

1 do not see that any general principle of 
interpretation or application of the Limitation 
Act can be deduced from this decision which 
would be f f any guidance in the present case. 
Id BiJSiu Kn':r v. Dhun ir.gh '7) in a suit 

for speoiOo performance for sale of Jind, it 


4 ^ 

was ruled that the plaintiff’s cause of aotion 
for recovering the debt, whioh was the con? 
sideration for tbe agreement for sale whioh 
failed, arose on tbe date tbe decree refusing 
specific performance was passed, because a 
new obligation was imposed on tbe defendant 
by that decree. Tbe oases in TTdit Naram 
Misr v. Muhammad Minnaiulla (14) and 
Jamna Das v. yajm-un nissa BiH (28) were 
also of a similar nature. And in all these oases 
the article under consideration was No. 97 .of 
Act of 1577, whioh was applicable to suits for 
money paid upon an existing consideration 
which afterwards failed. In Rangayya Appa 
Rao V. Bohha Srtramulu (18) the Judicial Oom- 
mittee held that until tbe Puttah was settled 
under tbe special provision of the Local Act 
VIII of 1865, time did not run, but that limi* 
tation was to be computed only from the date 
of tbe final decree determining the rent. 1 
must, however, observe that it would almost 
look that in my judgment in Secretary of State 
V. Boja Vadrevu Banganayakamat Appeals Nos. 
113 and 402 of 1917, I tried to deduce from 
these oases a principle of general and unlimit- 
ed application to the effect that where the 
rights of the parties have been subjected to 
determination by the Court, it is from the 
date of the determination of snob rights that 
limitation should be computed. But on fur- 
ther consideration I am persuaded that any 
such deduction would be unjustified, if it be' 
meant thereby to introduce a rule of exclu- 
sion or suspension of time covering a larger 
ground than that traversed by sections 12, 
14, 15,^ 16, 19 and other similar provisions of 
the Limitation Act, I need hardly say that 
I do not desire to express any opinion on the 
question of limitation involved in the Secretary 
of State V. Roja Vadrevu Ranganayakama, Ap- 
peals Nos. 113 and 402 of 1917, as a Letters 
Patent Appeal is now pendingfrom my judg- 
ment. But as I have already suggested, it is 
not necessary to attempt to deduce any rule of 
general application in order to answer the 
question whioh arises in this case and that 
the answer, as I have stated, should be that 
time should be computed from the date of the 
order disallowing the petition to set aside the 
sale, and not from the date of oonfirmation 

passed before tbe application to set aside tbe 
sale was made. ^ 

Oll-fislo, J, — The qne3tion 1 propose to 
(28) 28 A. 463; 3 A. L, J, 228; gA. W. N. (1908) 93, 
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answer is that wbioh has hsen referred and 
not any other, whioh may appear to afford a 
ground of disposal of the appeal, in whioh the 
reference has been made. 

That question is whether the exiatenoe of 
the oanse of aotion for an applioaiion for 
delivery is suspended during the pendenoy of 
prooeedings for the setting aside of the stls, 
and 1 do not understand it as raising the 
distinct question whether the order of con- 
firmation, which had been passed in the oase 
hsfore the referring Judges, had been deprived 
of the finality whish it originally possessed. 
The distinction is clearly marked in my 
referring order by the reference to the jodg* 
ment of Sesbagiri Aiyar, J., in Boraisami Pada* 
yichi V. Vaiihilinga Padagacht (1) and I 
propose to adhere to it* 

' The conflict we have to resolve is between, 
on the one hand, the unrestricted language of 
sections 3 and 9, Limitation Act, which has 
more than once, as the referring order of 
Sesbagiri Aiyar, J., shows, been regarded as 
subject only to the exceptions allowed by 
some specific provieion of law, and on the 
other certain decisions of the Judicial Commit* 
tee and the language used in them, which are 
relied on as involving the existence of an 
equitable power to relax the provisions of the 
Act in such oases as the one before us. 

It is unnecessary to extract the sections 
of the Act or to insist on their unrestricted 
character except by pointing out, what 
will ha material in the sequel, that eeotion 
3 is affected by section 14 in the case of 
an application, only when the applicant has 
been prosecuting, not when, as in the case 
under reference, be has been on his defeoca, 
in another proceeding. That is involved 
by the raferanoe in seoti m 14 to proseca- 
tioD in good faith, by the terms of expla* 
nation 11 and by the absence of any reason 
for supposing that a change in the law 
was iotended when the clear language in 
the corresponding section of the formar 
Act XV of 1877 was abandoned. Subject, 
however, to this, sections 8 and 9 are com* 
prehensive. In order to evade them, reli* 
anoe has been placed on decisions of the 
Judicial. Committee, the effect of whioh 
was stated in the recent judgment in 
Somasundaram Pillay v. Vanniiinga t'illay^ 
C. M. A. No. 355 of 1915, to which Sesbagiri 
Aiyar, J., a as a party, as being that “ if 
oiroamstRnoea exist, which would render a 


suit or application infruotnons, a party 
should not be compelled to institute . it, 
until the impediment in the way is removed.’’ 
lb is for ns to decide whether this general 
principle can be deduced from the oases 
relied on. 

Those oases have been referred to in my 
order of reference as falling into , three 
olassef; and 1 adhere to that olassifioation 
in supporting the oonolusion, wbioh the 
fuller argument we have now heard in roy 
opinion entails, that the prooeedings in eaoh 
case were really regarded as in time with 
reference, not to any extension of the period 
available for taking them, but to the adop> 
tion of a starting point for limitation, whioh 
was disoovered, either, where none had been 
available before or in supersession of one 
already in existence. This is, if I under- 
stand the opioion to ha given by Sesbagiri 
Aiyar, J., correctly, in aooordanoe with the 
view which he would take, although I should 
respectfully describe it as putting a more 
accurate, not a more liberal, oonstruotion 
on column 3 of the sobedule. 

Thus in the first class of oases referred 
to, those in which the plaintiff, after claim- 
ing one remedy in good faith, but nn«)uo* 
oessfully, sought another to wbioh his right 
was ascertained in the previous proceedings, 
the decision in Bas$u Kuar v. Dhum Singh 
(7 ) was based statedly on the fact that from 
the date, on which an agreement to convey 
property in satisfaction of a debt was 
held unenforceable, a new liability for 
money paid on a consideration wbioh failed 
was imposed on the debtor in supersession 
of his liability under the agreement or for 
the debt; and the dictum relied on here, 
It would be an inconvenient state of 
the law if it were found necessary for a 
man to iostitutea perfectly vain litigation 
on pain of losing his property ” can be 
fairly applied, as stating not any general 
principle, bub merely an argumentnm ah 
inconvenient in connection with the reference 
immediately preceding it to the period daring 
whioh the decree of the Court of first 
instance npholding the agreement was fa 
force. This is in fact the explanation <.<*. 
the decision, whioh was given in Junina u-j 
V Naim-un nisaa Bibi (2S) and approvr;* -jy 
the Judicial Committee in Udit Nar,ji7: K.>;- 
V. Muhammad Minnatull'i (14) and / 

Bibi V. Udii Narain Misra {ib). 
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The next olass of eases oomprised those in 
whioh the plaintiff, having: obtained all he 
wanted in previous proceeding's, had, when 
those proceedings were set aside, to take 
fresh ones in oonneotion with whioh limitation 
was pleaded ; and the decisions in his favour 
are easily intelligible with reference to the 
date of bis deprivation of tbs relief be 
bad secured. Thus in Musammat Ranee 
Surno Moyee v. Shooshee Mokhee Burmonia (6) 
the plaintiff’s claim having, as the com* 
mittee pointed ont, once been satisded by 
the sale, whioh was afterwards set aside, 
it was only when it ceased to be satisded 
that the cause of action afterwards sued on 
became available; and, altbongh Sir R. 
Collier in Huro Pershad Boy v. Qopal Dae 
Dutt (li^) referred to this case, as establish* 
ing an exception to the operation of the 
Statute, and in explaining it spoke of the 
** period of time in whioh the Statute might 
not run,” he described the exception as 

rather apparent than real ” and the whole 
tenor of his julgmsnt was consistent with 
the view 1 am taking. Another oase in this 
class, Lakhun Ghander Sen v. Madhusudan 
Sen (9), calls for notice, beoanse there is 
no doubt that the iudgmenls in it contain 
language, in which a suspension of the 
running of time is referred to. The facts, 
however, need cause no difficulty. For they 
were that certain defendants in a suit for 
possession and account in respeot of a share, 
from which the plaintiffs alleged disposses- 
sion, succeeded in obtaining a decree 
for ascertainment of their own share ; and 
the suit for such ascertainment, whioh 
they bad to bring when the decree in their 
favour was set aside, was held to be in 
time, as it might be consistently with the 
principle under discussion, on the gronnd 
that their cause of action arose, only when 
they were deprived of the relief they bad 
once obtained. Tn the High Court, how- 
ever, although the judgment mentions the 
inability of these parties, so long as the 
decree in their favour subsisted, * to insti- 
late a fresh suit for the object, whioh had 
been sacoassFully attained,” their oase is 
(ieMcribud as having been that their rights 
v.nro suepended ; and Prannath Roy Ohovo- 
V. Rookea B^gnm (29) and the observa- 

(29) 7 M. 1. A. 323; 4 W. R. 37 (P. C.); 19 E. R 
331; 1 Suth. P . ,1. 367; 1 Bar. P. 0. J. 692. 


tion of Lord Eldon in Pulteney v. Wai^en 

(30) are referred to, the former dealing 
with the existence of snffioient oanse within 
the meaning of Bengal Regnlation III of 1873, 
section 14, and the latter with the English 
principle reprodnced in our section 15 (1). 
The Judicial Committee also, in shortly 
approving the High Court’s decision, referred 
to the snspension of limitation and the 
deduction of the period spent in the pre- 
vious limitation. The High Court, however, 
had relied on Musammat Ranee Surno Moyee 
V. Shooshee Mokhee Burmonia (6) and 
the Judicial Committee had also referred to 
the existence of an effective decree, whioh 
was capable of being enforced nntil set aside; 
and in these oironmstanoes these jadjg- 
ments indicate only that, al'ihongh the 
existence of alternative groundsi for their 
oonolnsions was present to the minds of 
the Coarts oonoerued, it was not thought 
worth while to maintain the distinction 
between them for the purpose in hand. 
In the last oase of this kind to whioh I 
need refer, Baijnath Suhai v. Bangui Singh 
(2) , the ground of decision is clearly not 
any suspension of the right to sne. Fdr 
the jndgment statedly expresses no opinion 
on the applicability of section 14 of the 
Act and is based on the absence of any 
sale, which the plaintiff conld have sned 
to have set aside, nutil the cancellation order 
obtained by him in good faith had been 
displaced. 

In the remaining classes cf oases the 
plaintiff’s claim depended on the principle 
stated in the jndgment of Maopherson, J., in 
Jagesh Ohunder Dutt v. Kali Churn Dutt (3)a8 
deduoible from Shama Purshad Roy Ghowdery 
V. Hurro Purshad Roy Ohowdery (31), 
that on the reversal of the main decree, whioh 
was the basis of snbsequent decrees, the latter 
are superseded and a suit lies to recover what 
has been wrongfully paid under them. This 
prinoiple is of course not one of limitation 
and its exact scope may come nnder dis* 
cussion in another case now pending, to 
whioh reference is made in the jndgment 
of the learned Chief Jnstioe. Bat Jogesh 
Ohunder Dutt v.Kati Ohurn Dutt (3)is material 
at present, beoanse consistently^ with it, 
when the limitation applicable to the suit 
it authorises was considered in Kalichurn 

(30) ( 1 801) 6 Ves. 73 at p. 93; 31 B. R. 944; 6 E. B. 226. 

(31) 10 M. I. A. 203; 3 V7. R. U (P. O.h 2 Sttth. 
P. 0. J. 103; 19 E. R. 948, 
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Dutt V. Jogish dhunder DuU (32) it was 
hell that tiin3 ran fron tha date of the 
aaperaediDg jaderment ander Article 120, 
not from the erroneoae receipt of the payment 
under Article 62, and no provision relat- 
ing to suspenaion was relied on. The deci- 
sion in Narayxna v. Narayana (33) proceeded 
on similar grounds ; and both authorities 
exemplified the conclusion reached in con- 
nection with the first class of oases already 
dealt with, that an accurate application of 
the third column of Schedule I, rather than 
reliinos on suspension of the running of 
time, is the means by which apparent hard- 
ship to pUintiffj should be avoidel, 

Iq the foregoing representative instances 
from each of the olasses of caies referred 
to ia argument have been dealt with : and 
the result is that none 8upp)rt^ the ganeral 
equitable principle, for whiohthe respond- 
ents before us contend. It has been pointed 
out that section 14i of the Llmitatioa &ot 
ia inapplicable to the case submitted to us 
and no other positive provision has been 
relied on. I would, therefore, answer the 
question referred in the negative, that in 
the oiroumstaooes stated, if time has begun 
to run, its running is not suspended. 

Sadasiya Aitab, J, — The question referred 
to the Full Bench ia whether the existence of 
the cause of action for an application for 
delivery to which Article 18 J of Schedule I 
of the Limitation Act applies, is suspended 
during the pendency of the proceedings for 
the setting aside of the sale. 

The relevant dates are as follows: — 

(o) the Court auction sale took place in 

Marsh 1913; 

(6) the sale was oonBrmed on the 26th 
April 1913; 

(o) application to set aside the sale was 
made on the SrdtTanuary 1914; 

(d) the sale was set aside as regards the 

interests of some of the iulgment-debtors, 
and it was upheld as regards the others on 
25th June 1915; 

^ (e) the appUcaticn for p jsscjsion of the 
■ interest^ of the judgment-debtors the sale of 
whose interests wis finally oinfirmei on 

25bh June 1915 was made ou 19bh Pebraarv 

1917. 

If the time between 3ri January 1914 

(82) 2 0. L. B. 354. 

(33) 18 M. 437. 


(when the application to set aside the whole 
sale was made) and 25th June 19)5 (when 
the final order confirming part of the sale was 
made) is deducted, then the application of 
19th February 1917 is within the period of 
three years from the date whep the sale be- 
came absolnte, which is the date mentioned in 
column 3 of Article 180. 

The matter in controversy was argued in 
two asp'ots on behalf of the decree-holder* 
purchaser (1) that even if the cause of 
action for the application for possession as 
made arose when the sale of the interests of 
all the jndgment-debtors was confirmed on 
26tb April 1913; in other words, that even if 
the application for possession dated 19tb 
February 1917 is based on the oau’e of 
action for possession of the entire interests 
which arose on 26th April 1913, (the date 
when the first order of confirmation was 
made); to pat it again differently, even if 
the time of three years began to run from 
2HhApril 1913 itseH, notwithstanding that the 
application was for possession of a fraction 
of the interests sold on that date, the 
running of time was suspended between 
3rd January 1911 and 25th June 1915, (2) 
that a new cause of action arose on 25th June 
1915 when the final order confirming the 
sale of the interests of some only of the 
judgment-debtors was made and that the 
time for calculation of the period of limi- 
tation for the application of 19th February 
1917 arose only on 25th June 1915. 

Section 9 of the Limitation Act saye: 

When once time has begun to run, no 
subsequent disability or inability to sue 
stops it.” Though the section, in terms, 
relates only to a suit and not to an applica- 
tion, in Jivrai y.Baban (34), Bhagwint Ram- 
chandra v. Kaji Mahamad Abas (35) the 
words ‘to sue” have been taken as includ- 
ing to apply in execution.” Further the 
Court auction-purchaser who has made the 
application for possession can hardly be said 
to rely on any “subsequent disability ov 
inability,” (that is, sabsequent to the daf(? 
of sale), to make the application, as “di . 
ability” and 'inability to sue” are not fb.'. 
same as * inconvenience” or “futilidv'’ n, 
suing — one of the two branches of . 
contention is that his right to appi*' fc 

(34.) 29:b. 68; 6 Bom. L. R. 639 

(35) 15 Ind. Cas. 829; 36 B. 498; 14 Bom, L. H. 
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poBsefiBioD of those interests whose sale was 
Bnally oonfirmed, arose only on the date 
of that final oonfirmation and that as the 
original eonfirmaticn of 1^13 was modi6ed 
by the final oonBrmation of 25th Jane 1915, 
he obtained, a new oanse of action for 
making the application in conformity with that 
final order. In Baihath Sahai y. Bamgut 
Singh (2) their Lordships of the Privy 
Oonnoil held that a snit for satting aside 
a sale made on the 25th September 1882 
by the District Collector and confirmed 
by the Commissioner on 25th Jannary 1884, 
though brought in July 18S7 (more than 
one year from the date of such oonSrma- 
tion), was not barred by Article 12 of Act 
15 of 1877, because the Board of Bevenuet 
whether with or without jurisdiction, bad set 
aside the Commissioner’s order, though it 
afterwards discharged its o ’('n order on 2l8t 
August 1886. Their Lordships held that 
limitation for the suit commenced only from 
the final order of the Board dated 2let August 
1886, because there was no ''conclusive and 
definitive order” confirming the sale while 
the question whether the sale should be 
confirmed was under litigation, and until 
the order of the Commissioner on the 25th 
January 1884 became definitive and operative 
by the final judgment of the Board of 
Revenue on 21st August 1886; in other 
words, that for the purposes of the laujof limi 
tatiorit there was no final or definitive confirma’ 
tion of the sale until that date. Their Lord- 
ships do not rely upon section 14 of the 
Limitation Act, which relates to the exclusion 
of time during which proceedings in Court 
without jurisdiction are being prosecuted; 
but put it on the broad ground that the 
sale itself became "confirmed” within the 
meaning of the expression in the third 
column of Article 12 of the Limitation Act 
only on the date when the proceedings 
closed before the Board of Revenue, that 
is, in August 1886, though there had been 
a oonfirmation by the Commissioner in 1834 
itself. I think the present case is a 
stronger case for the purchaser than the 
case reported as Baijnatk Sahai v. Bamgut 
Singh (2). Whereas Article 12 uses the 
expression "when the sale is confirmed,” 
Article 180 uses the expression "when 
the sale becomes absolute.” If, on an applica- 
tion made to set aside the sale, an order 
eetting aside the sale iu part is passed (as 


[1£20 

it has been passed in this case), the sale, 
as made cannot be said to have become; 
"absolnte,” thongh a formal confirmation* 
after the expiry of 30 days had taken 
place. . Further, whereas in Baijnath Sahai 
V. Bamgut Singh (2) the Commissioner’s con-, 
firmation order of 1884 was nltimately upheld 
by the final order of the Board of Beveooe in 
1886, the oonfirmation order of 1913 in 
this case was modified nltimately by the 
final order of 1915. 1 think the principle 

underlying the decision of their Lordships 
both in Musammat Ranee Surno Moyee v. 
Shooshee Sdo\hee Burmonia (6) and Baijnath 
Sahai v. Bamgut Singh (2) might be invoked 
in favour of the applicant in this case. 
That principle (as 1 understand it) is that 
whenever proceedings are being oondncted 
between the parties bona fide in order to 
have their matnal rights and obligations in 
respect of a matter finally settled, the 
oanse of action for an application or for 
a salt, the relief claimable wherein follows 
naturally on the reanlt of snob proceedings, 
should be held to arise only on the date 
when those proceedings finally settle such 
rights and liabilities. (The case where the 
proceedings are by way of appeal is specially 
provided for by Statute law and the decisions 

based on those special provisions are irrelevant 

and merely confuse the mind in its analysis 
of the relevant precedents.) 

I shall refer to only one more authority. In 
Nrityamoni Dassi v. Lakhan Ohunder Sen 
(8) their Lordships of the Privy Oonnoil 
confirmed the Full Bench decision of the 
Calcutta High Court in Lakhan Ohunder Sen v. 
Madhu Sudan Sen (9). The judgment of 
their Lordships on the question of law involv* 
ed begins by saying, "Their Lordships con- 
cur generally with the reasons given by the 
Appellate Court for overruling the plea of 
limitation”. In the judgment in Lakhan Ohuii' 
der Sen v. Madhusudan Sen (9) the learned 
Judges of the Calcutta High Court (the 
Appellate Court) not only do not rely upon 
section ll of the Limitation AcV hut* ex- 
pressly say: "We feel grave doubt whe- 
ther the case falls within that ssotion.” But 
they rely upon the principle of the Privy 
Council decision in Musammat Ranee Sumo 
Moyse v. Shooshee Mokhse Burmonia (6) and 
hold that the right of the plaintiffs to bring 
an aotion to raeover the property «vas sus- 
pended between the 20tb of April 1903 and 
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the 22Ddof Fabraary I90i, beoaasa on the 
20feh April 1903, they bad, as defendants, in 
a former suit, obtained a deoree for the same 
relief as was olaimed in their present action 
which deoree, however, was reversed (on the 
appeal filed by the plaintifEs of that enit) on 
22Dd April 1^04. Thus the suspension was not 
by reason of section 14 of the Limitation Act 
bat by reason of the principle that a person 
IB not bonnd to bring an nDneoessary suit or 
to make fatile and annecessary applioatioos 
daring the course of other litigation proceed* 
inge in which be and bis opponent had been 
honafide engaged for the ascertainment and 
settlement of the same rights. The rule of 
law derivable from the decisions of their 
Lordships seems to have thus two applications 
according to oircnmstanoef: (a) creating a 
fresh cause of action under some oiroum- 
stances (6) suspending the running of time 
in other circumstances. In Lakhan Ohunder 
Sen V. Madhusudan Sen (9), affirmed by the 
Privy Council in Nritamoni Dassi v. LaJehan 
Ohunder Sen (c), the ''suspension** principle 
was applied in the case of a suit also. 
Mr, ^ Bustomji in his book on Limitation 
published in 1915 [after L'ikhan Ohunder 
S&n V. Madhusudan Sen (9) and before 
Jifrityamoni Dassi v Lakhan Ohunder Sen (8;] 
remarks as follows at page 4 t ''nnder section 
91 about the decision in Lakhan Ohunder Sen 
V. Madhusu Ian Sen (9)j "it is difficult to 
See under what provision of the Limitation 
Act, the'Oourt held that there was a suspea- 
sion of the right of suit,’* Bat as their Lord- 
^ips of the Privy Gouuoll have confirmed 
Lakhan^ Okundet Sen v. Madhusudan Sen (y) 
approving generally the ratio of its decision, 
we fainst hold that notwithstanding section 
9 of the Limitation Ao^, there are excep- 
tional oases where such euapension, even 
as regards the rnunin^ of time on the 
cause of aolian for a sait. oau tike place. 
I think that, in either aspect (I am myeelf 
inclined to ihink that in the present case, 
a new cause of action for this special ap- 
plication for possessioQ- of the interests in 
respect of which alone the sale wasfiailly con- 
firmed arose iu 1915), ths aeplioitijn for 
poaseesion in 1917 io this oise is not barred 
by limitation. 

i.u^*t>**^**^ Aiyab, J. — 1 hal to consider 
the Privy Ooanoil dsciaions quoted before 
on a number of occasions. 1 was, 
therefore, at first disinclined to write a 


separate judgment in this case. Bat as 
in a case depending upon this judgment 
and which was posted before Sadasiva 
Aiyar and Burn, JJ., and myself the 
subject-matter is of a value which 
will enable the parties to go before 
the Privy Council, and as I think that 
some of my observations in the previous 
judgments have been expressed more 
broadly than they need have been, 1 have 
resolved to give expression to my views 
on the present occasion. By common con* 
sent of both parties, notwithstanding the 
somewhat limited scope of the question 
referred, arguments were addressed to asoer* 
tain the exact scope of the pronouncements 
of the Judicial Committee on the point, 
whether in addition to the exceptions enume* 
rated in the Limitation Act it is open to 
Courts to import a new principle of equity 
regarding the articles in the First Schedule 
to that Act. 

Mr. Sita Bama Eao contended that the 
decision in the case which led to the 
reference is governed by Baijnath Sakai v. 
Bamgut Singh (2). In my opinion this 
contention is right. But I base that 
conclusion not on the ground that there 
is a general principle of equity apart 
from the Statute, but because in the pre- 
sent case, the construction to be placed 
on the third column of Article 180 of the 
First Schedule is oonoluded by that decision. 

It was suggested in the course of the 
argument that the decisions of the 
Judicial Committee on this subject are not 
reconcilable with each oth^r. After giving 
my best consideration to this argument, 
I do not think that this argument is 
well founded. Broadly speaking, the decisions 
of the Board fall under two heads. 
Coder the first head come Afusarnmot 
Ranee Surno Moyee v. Shooshee Mckhee 
Burmonia (6), Basm Kuar v. Dhum Singh 

(7) , Bai}nath Sahai v. Ramgut Singh (2), 
Jiangiyya Appi Rao v. Bhbbci Sriramulu 
(18), Amma Bibi y. Udit Narain Misra (15) 
and Nrityamoni Dasn y. Likkan Chun:er 

(8) . Under the second Huro Pershad Roy v. 
GopA Das Duit (13), Soni Ram y. KanWlyo, 
LA (lU) and Raid Kuar Mani tdnah 
Manihata v. lhawab Bahadir of Mur^ktuabiid 
(^1)* Iti was argued, not without some plansi* 
bility, that the first class of cases veco^'- 
nisea the doctrine that where a party in 
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whose favour a oaose of aotioD has arisen 
oannofc usefully parsae a remedy at the 
time, hts right of action is postponed to 
a subsequent date. . It was neAt argued 
that the second class of oases takes a too 
literal view of the provisions of the Act, 
and ignores the above principle of equity. 
This ingenious suggestion of a conflict 
between law and equity is not borne 
out by a close examination of the authorities. 

In the oases coming under the second 
head the Judicial Committee have laid 
down that there can be no saving of 
limitation apart from tbe provisions of the 
Limitation Act. They have drawn attention 
to sections 9 and 14 of the Act and have 
held that exemptions not covered by 
these and the other sections should not 
be imported by Courts, to relieve a party 
from the bar of limitation. 1 do not think 
in the first class of oases this principle 
is overlooked. What has been done is to 
put a liberal (rather in the language of 
Oldfield, J., an accurate) construction on the 
somewhat loosely expressed words in column 3 
of the First Schedule. The sections have 
been more clearly worded than tbe third 
column of the First Schedule. In a case 
decided by five Judges of this Court to 
which 1 was a party, almost every one of 
us pointed this out with reference to 
Article 134 of tbe Limitation Act. There 
are other instances of a similar kind. Tbe 
Judicial Committee have, therefore, placed 
a liberal construction upon tbe words in 
the third column to the schedule. Let us 
take for example Baijnatk Sahai v. Ramgut 
Singh (2) and tbe present case. In 
Baijnath Sahai v. Ramgut Singh (2) tbe 
party through no fault of his found him- 
self in this unfortunate position. Tbe only 
authority which could confirm tbe revenue 
sale was the Commissioner; no appeal is 
allowed from his decision. But an appeal 
was taken to the Board of Revenue against 
his order, and that body admittedly set 
a.side tbe order though it had no jurisdio 
tioii to do BO. Both parties were not aware 
of this defect of iurisdiotloD. Both of them 
submitted to the interference by tbe Board 
of Revenue. At a subsequent stage tbe 
Board of Revenue confessed that their 
orders were ultra tires and passed proceed- 
inga to the effect that the confirmation by 
the Gommiasionerlljwas right. lu these 


circumstances the Judicial Committed 
pointed out that the cause of action arosd 
only when the Board of Revenue ' vacated 
their former order and ruled that the order 
of the Commissioner was valid. This deoi^ 
sioD does not ignore either section 9 of the 
Limitation Act or import a theory of 
suspension not sanctioned by secbioh 14, 
In the view of the Judicial Committee'i 
the cause of action should not be regarded 
as having taken place on a date whed 
no step could be taken to obtain delivery 
owing to tbe interference by the Board 
with the order of confirmation. That is 
to say, they held that the third column 
of the schedule should be constructed as 
if it said that tbe cause of action arose 
only when a remedy based on it was 
available. 1 shall now examine the case 
before us. Tbe decision in Baijnatk Sahai 
V. Ramgut Singh (2) would apply word for 
word to tbe facts of the present case. 
Here there was a confirmation of sale. 
But the Civil Procedure Code has provided 
tbe procedure for that confirmation being 
challenged; it was in fact ohalleugad; and 
although one might think that the challenge 
came after tbe time allowed by law, it 
was allowed to be agitated; the Oonct 
upheld tbe challenge to some extent. The 
third column of Article 180 ignores thesb 
considerations, and insists upon a party, if 
it is literally interpreted, filing a petitiofl 
for delivery which owing to the pendency 
of the petition challenging tbe confirmation 
could not be granted. If this case were 
before the Judicial Committee, I make bold 
to say that they would bold that tbe 
cause of action really arose only when 
there was a final decision on the oballenge' 
Similar explanation can be given with 
regard to every one of the cases which; 
are catalogued under the first bead. None 
of them contravenes tbe provisions of the 
Limitation Act as embodied in sections 4 to 
31, All of them may be said to go, to; 
some extent, bsbind the actual words of tbe 
third oolumn and to import into the; 
deoisioD considerations based on the intention 
of tbe Legislature; but none of them 
introduce a principle which adds to or- 
aabtraots from tbe statutory exemptions. 
That is my view of the deoisionB of- the 
Judicial .Committee. Therefore, in my; 
opinion the true rule deducible from'thesa 
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yarions deoisions of the Jndioial Committee is 
this: that snbieot to the exemptions, exolnsion, 
mode o! oompatation and the exsasing of 
'delay, eto., whioh are provided in the 
^Limitation Aot, the language of the third 
oolumn of the First Schedule should be so 
interpreted as to carry out the true 

' intention of the Legislature, that is to say, 
by dating the cause of action from a date 
when the remedy is available to the party. 
'This is a rule of construction and not 
'a rule of law. I would abswer the 
reference as above, leaving each case to 
be dealt with in the light of these observa- 
’ tions. 

Bor?. J.— • * * # # 

1 agree with the oonclusions come to by 
the learned Officiating Obibf Justice in the 
judgment just pronounced. 

HO.P. 

Beferenee anncered. 



LOWER BURMA CHIEF COURT. 
ScooND Civil Appb*l No, 105 op 1918. 

January 9, 1919. 

Presenti — Mr, Justice Ormond. 

MA SA AND ANOTdBR — D iFBNDAMTS — 

Appbllamts 

venuB 

SAN TUN U — Plaintipf— -Rt&PONDENT. 

Buddhist haw, Burmese— 'Marriage of virgin bdleio 

twenty years of age— Consent of parents, whether 
necessary. 

Under Burmese Buddhist -Law^ a virgin under 
twenty years of age must have the consent of her 
parents to her marriage If suoh consent is not 
obtained, the marriage is not a good marriage. 

e 

a 

Where, however, a minor is steadfastly deter* 
mined to marry her lover and continues of the 
same mind, suoh consent is not necessary. 

* Mr. J. A. Maunj Oyi, for the Appellants. 

I ^ JUDGMENT, — The plaintiff sued Ma Sa, a 
'girl of eighteen years of age, for restitui-ion 

of conjugal rights, and he joined her paler - 

second defendant 
mcanee she enticed away Ma Sa on the 
day after her marriage back to her mother’s 
^use. There was no necessity to make Ma 
Nyo a party. Ma Sa lived with her mother, 

% 


and Ma Nyo in Ma Nyo\fatber^s house. Ma 
Nyo looked after the girl, but she was sot 
her adoptive mother. Ma Sa’s mother denies 
that she ever consented ^o'the marriage, 

Sa denies the marriage, ahd says she . never 
consented to be plaintiff's wife. The plaint* 
iff obUined a decree, and the defendants 
appeal. The plaintiff-respondent, though 
served, does not appear in this appeal. 

The plaintiff's case is that Ma Sa^s grand- 
father and maternal auht Ma U Qale agreed 
to the marriage, whioh was performed in Ma 
U Gale's bouse, and that Ma Sa's mother 
was present; that they slept the night at Ma 
U Gale's bouse and that the next day Ma« 
Sa was induced to return to her . grandfather's 
house by Ma Nyo. Both Courts have found 
as a fact that there was a marriage. The 
Township Court has found that the mother 
was present at the marriage. The District 
Judge is silent as to that. 

Under the Dhammatkais a virgin under 
twenty years of age must have the consent of 
her parents to her marriage. See Queen» 
Empress v. Ago Ne U (1), the Raicbala 
quoted in eeotion 33 of the Digest and 
Manugye, Book Yf, section 28. In tbe Full 
Beach case of Crown v. Chan Mya (2) it was 
held by two Judges out of three that 
if tbe girl (a minor aged fourteen) *'is 
steadfastly determined to marry her lover, 
and continues of tbe same mind,” tbe consent 
of the guardian is not necessary. In the * 
present case it is clear that tbe girl was not 
’ steadfastly determined to marry her lover,” 
and if tbe mother’s consent was not obtained 
her father is dead -1 do not think the 
marriage was a good marriage, even if u 
marriage ceremony had in face been performed. 

Tbe case is 'emanded to t m D.8*Tict ourt 
for a Ending to wnet-her M* S .* mother 
consented to ctm marriage or not. 

Case reminded, 

(1) S. J. 202. 

(2) 1 L. B. M. 2 ; at p Z * B ). 
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BEUSH4N V . DEO KARAIN. 

OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeals Nos. 388 and 388 

OF 1917. 

Jane b, 1919. 

Present : — PaDdifc Kanhaiya Lai, J. 0. 

BHUSHAN— ‘Dependant — Appellant 

versus 

DEO NARAIN» dead, and on his death 

Musammat GANGA DEI and others^ 
Plaimtipps, Pahu TEJ PARTAB 
BAHADUR SINGH — Dependant 
— Respondents, 

Oiulh Sub’Settlement Act (XXVI of 1?66^ — Subor- 

dinate proprietors in Oitdh, position and rights of 

Fomtty arron<7e7nent, what is Test to be applied 

Reversioners^ right of, to challenge alienation. 

The Oudh Sub-Settlement Act of 1866, which was 
enacted for the purpose of securing a better deter, 
miuation of certain claims by subordinate proprie- 
tors in Oudh, emphasised that the rights of subor- 
dinate proprietors which were to be enforced were 
those which they held on or before the 13th 
February lHf:6 and that the settlement was not 
intended to enlarge the rights which the holders 
of subordinate tenures possessed [p 8 -', col. 2; p 84 
col. 1.] * 

The true test to be applied to a transaction, 
challenged by the reversioners as an alienation 
not binding upon them, but which is alleged to be 
a family .‘ettlement, is whether the alienee derives 
title from the holder of the limited interest or life- 
tenant. There may be a family arrangement 
between heirs or possible claimants by inheritance, 
but there can be no family arrangement as between 
legatees or alienees to which the reversionary heirs 
are not parties, [p. 84. col. 1.] 

Appeals against the decree of the District 
Judge, Fjzibad, dated the 1 1th Jane 1917, 
confirming that of the Additional Sub-Judgei 

Fyzabad, dated the 15th January 19i7. 

Mr. S. N Roy, for the Appellant. 

Mr. M. Wastm, for Respondents Nos. 2 
to 5. 

Mr. H. N. Misra, for Respondents Nos. 4 
and 5. 

JUDGMENT. — In the suit which has given 

rise to these appeals the plaintifiFs claimed a 

two-thirds share in certain nnder 'proprie- 
tary land, which belonged to Jadnram Pande 
who founded a Purwa or hamlet which was 
called by his name. The said land was 
nituated in that hamlet. Jadnram Pande 
died before the annexation of Oudh, leaving 
a widow, Musammat Nidha, and three 
daughters, Musammat Maioa, Musammat 
Mulhar and Musammat Ganesha. Musammat 
Nidha was in possession of the said land 
at the time of the confiscation of Oadh, 


\ 


On the 2>(b October 1864 she obtained a 
decree from the Settlement Court against 
the then superior proprietor and her naxil& 
was entered in par.^uanoe of that decree as 
an nnder-proprietor. MusamT^at Maina, one 
of her daughters, died in her lifetime. 

On the 2l8t June 1875 Musammat Nidha 
executed a Will, by which she devised the 
said land to Jageshar, the eldest son of 
Musammat Maioa, to her two daughters, 
Musammat Mulhar and Musammat Ganesba,^ 
and to a paternal relation of her hnsband, 
named Bindba, in equal shares. The total 
area of tbe_ land covered by the bequest was 
156 bigka's, 6 biswas On the 15th July 1884 
she executed a codicil an i made a re-distribu- 
tion of the land, giving 54 bighaSf 1 biswa, 
10 btswansis to Jageshar and 34 bighas, 1 
htstta, 10 bis’iujnsis to each of the other 
three. :^ho dird on the 2nd March 1890. * 

By virtue of a private arrangement between 
the Irnatees, -lagesbar agreed to obtain 
mutation cf names in his favour in respect 
of 6 bighas leps than what was awarded 
to him by the oodisil and gave those 6 
bighas to Muia’umut Mulhar, Musimmat 
Gaus; ha and B ndha iu equal shares. 

In lc;:'4 Musammat Mulhar got her ^bare 
mulr.ted in favour Of Bhu^han and Mata Badal, 
the' relations of hor husband, as she was 
herself obtldless. In 1901 Jageshar, Gayadin 
and Laohmi Narain filed a suit against 
Bhusban and Mata Badal for a declaration 
that Musammat Mulhar bad no right to 
give ar. ay her share to any person, so as 
to prejudice the rights of the reversionary 
heirs of her father. That suit was dis.- 
missed on the ground that it was barred by 
time. 

On the 15th February 1905, Musammat 
Gangesha died, leaving a son, Gayadin* She 
bad two other sons, Laobmi Narain and 
Badal, who had died in her lifetime without 
leaving any issue. The property standing 
in the name of Musammat Ganesha was on 
her death entered in the name of Gayadin. 

Musammat Mulhar died on the 13th 
January 1906, On her death a right of 
action accrued to Jageshar and Narpat, the 
SODS cf Musammat Maina, and Gayadin, the 
son of Musammat Ganesha, to claim the 
property belonging to their maternal grand* 
father, Jaduram Panda. Narpat died on the 
lltb January 1914, leaving a son, Dso Narain, 
Gayadin and Deo Narain and their transferees 



INDIAN OA^ES. 


83 


tol. LIVJ 

BHUflHAM V. DIO NABlIN. 

have filed the present suit for possession of saoh 
portion of the property of Jadnram Pande 
ae appertains to their two'thirds share* 
leavingr out of aooount the area whioh is 
already in the possession of Gayadin by 
inhtritanoe from MuiavuTtiat Ganeshst Jagre* 
shar did not join in the snit. 

The Courts below have decreed the olaim. 
Their finding is that Musufrunat Nidha had 
only a life* interest in the property inherited 
by her from her husband, that the boQuest 
made by her beaame inoperative after her 
death and that the plaintiffs beoame entitled 
to the property olaimed by them on the 
death of Musammat Malhar, the last surviving 
daughter of Jaduram Panda. The suit was 
brought within t'^elvs years from the date 
of her death and was, therefore, held to be 
within time. 

On behalf of the defendants appellants 
it is contended that Musam/nat Nidha be* 
came the owner - of an absolute interest 
io the under- proprietary right by virtue of 
the decree which she obtained from the 
Settlement Court and that at all events 
the plaintiffs were bound by the arrangement 
into whioh 3iu9a7tmat Mulhar and 
Ganesha bad entered, when they on the 
death of Musammat Nidha got mutation of 
names effected in favour, of themselves and 
the two other legatees, Jagesbar and Bindba, 
in certain proportions. 

The effect of the settlement decree was, 
however, not to give Musammat Nidha greater 
rights than she possessed at the time of the 
confiscation. In Jehan Radar v. Afsat Baku 
Begam (l) their Lordships of the Privy 
Council pointed out that the aim of the Gov- 
ernment in making an enquiry into previous 
titles at the time of the settlement was 
to avoid making any arbitrary, or wholly 
new, re*di8tribntion of property. In the 
letter of the 10th October 1859, the 
Government of India accordingly said that 
as regards Zemindars and others, not being 
Taluqdars, an opportunity most be allowed 
at the next settlement to all disappointed 
claimants to bring forward their claims and 
all such claims must be heard and disposed 
of in the usual manner. The confiscation 
had the effect of annulling the proprietary 
-.rights of every kind in the soil, inferior as 

CD 12 0, 1 (P. 0.), 12 1. A. 124* 4 8ar. P. 0. J. 630j 
9 lad. Jar, Jackson’s P. 0. No, 91, 


well as superior, but as ths Government of 
India pointed out in their latter of the 12th 
September 1860, the policy of the Govern- 
ment .was **to leave the confiscation of 1858 
in force only io the cases of persons who 
persisted in rebellion, and generally so far 
as to restore in its integrity the ancient 
Talukdari tenure, wherever it had existed 
at the time of the first occupation of Oadh 
in 1856, but had baen set aside by the 
Bevenue Officers.” “But the Governor- General 
in Connoil”, the letter went on to say, 
**Dever intended that in Taluqdari estates con- 
fiscated under the general order and conferred 
in oonsequenoe of the persisted rebellion of 
the Taloq'lar on a new grantee, all the 
holders of the sobordinate rights, thoagh 
themselves not persisting in rebellion and 
thongh pardoned by the Queen, should be 
merged in the oonsequenoes of the Talaqdar’s 
guilt and become partakers of his punish- 
ment.” The Government of India added: 
“Jt was the intention of Government that 
all such subordinate holders, unless specially 
deserving of punishment for persistent re. 
bdllion, should be restored to the rights 
they possessed before the reballion, whether 
the parent estates were ancestral, acquired 
or conferred, and that every such holder 
shall be maintained in bis rights under the 
new grantee precisely as if the Taluqa had 
not been confiscated or as if having been 
confiscated, it had been settled with the 
hereditary Taluqdar.” (Syke’s Taluqdari Law, 
page 116). 

In the Records of Rights Circular, issued 
on the 8th January 1861, it was stated 
that the rule on which we must taise oar 
stand for determining the amount payable 
to the Taluqdar by the under- proprietors 
of persons bolding intermediate interests 
between him and the rgot was to maintain 
the rights they were found possessed of 
in 1855 or just before the annexation of the 
Province and no others. It is true that 
those instruotions were issued for the purpose 
of determining the rights existing r en- 
forceable as between the Taluqdars and the 
, subordinate proprietors, but it is significant 
that the rights whioh the sabordina'a pro- 
prietors were allowed to enforce were rights 
of whioh they were possessed before Th j 
Oudh Sub-Settlement Act (XXVI of IS'id;, 
which was enacted for the purpose ' L' 
securing a better determination ot 
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olaims by snbordmate proprietors in Oadb, 
similarly emphasized that the rights of 
subordinate proprietors, whioh were to be 
enforoed, were those which they held on or 
before the 13th February 1856. The settle- 
ment was not intended to enlarge the rights 
whioh the holders of subordinate tenures 
possessed. The decrees of the Settlement 
Courts settled the rights of the olaimants as 
against the superior proprietor but left the 
rights of other persons as against the former 
unaffected. The instructions issued to Settle- 
ment OflBoers also declared that the decrees 
would in no way affect the rights of the 
persons claiming to share in the rights and 
interests of the decree holders. 


aoqaiesoed in the arrangement by obtaining 
mutation of the property entered in tbe name 
of Musammat Ganesha in bis own favour on 
her death, but his acceptance of that property 
does not imply that be had surrendered hia 
right to the remainder. No other pleas have 
been pressed. 

The appeals are, therefore, dismissed with 
costs. 

a 

« 

Appeals dismused. 


At the time when Muaammat Nidha ob- 
tained the decree, she had three daughters 
in existerce, whose rights the decree she ob- 
tained against the euperior proprietor could 
not have prejudioially affected. The decree 
operated as a restoration of such rights as 
she held before, and as obrerved in Qamsha 
V. Nogeshar Bakhsh Sir.gh (2), the right 
of the reversionary heirs of her husband 
remained intact. Musammnt Nidha lad 
therefore, no more than a life-interest in the 
properly covered by the decree and she 
had no right to bequeath the same so as 
to prejudice the rights of the reversionary 
heirs of her husband. The re-distribution 
made by tbe legatees of the properly be- 
queathed to them by Musammat ISidha did 
not operate as a family arrangement, 
binding on tbe reversionary heirs, because 
though after the death of Nidha 

her danghteiB represented the e.Male, they 
had applied in tbe oataoily of legatees and 
none but the legatees bad eoneented there- 
to. As explained in h.ur,ahaya Lai v. bohra 
AisAort LaZ (d), ihe true lest to be applied 
to a transaction, which is challenged by the 
reversioners as an alienation not binding 
upon them, is whether the alienee derives 
title from the holder cf the limited interest or 
liie-ienant. There may be a family arrange- 
ment between heirs or possible claimants 
by inheritance; but there can be no family 
arrangement as between legatees or alienees 
to whiob the reversionary heirs are not 
l>artieo. 

K is further contended that Gayadin had 

x J.) 34 Ind. Cas. 267; 19 O. C. I; 3 0. L. J 144 
(3J 36 Ind. Cas. 683j 14 A. L. J..881 at p. 8b9MLS8 
4A, o7y* 


LOWER BURMA CHIEF COURT. 

FULL B^NCH. 

CiViL Referbuob No. 4 of 1919. 


April II, 1919. 

PrMent:_Sir Daniel Tiyomey, Kt., Chief . 

Judge, Mr. Justice Ormond, Mr. 
Justice Manng Kin and Mr. Justice Pratt, 
MAUNG KYI — Appellant 

. versus 

GALE AND aHOTHBB~R« 8 FONDBNTS. 
Evidence Act (I of 187/), ». 91— Promwory note, 
suit Failure to prove pro^note^ Original contracti 
ichether can be relied upon. 


‘ rr 


By th^ Full Bench. {Pratt, J. diasentirlg). 
money is lent and at the same time a promissori 
note 18 given for the loan, the creditor can sue foz 
the money due as on the original contract of loan, 
It the ^o-note cannot be proved, [p. 92 , cols. I & ] 

rer J- Where the promisspry note haa been 

given at the same time the loan was taken, the credit- 
or cannot sue for the money due as on the original 
contract of loan if the promissory note cannot be 
proved, unless he is in a position to prove that the 
loan and the giving of the note are separate trans- 

actions and that the note is not a reduction to writ- 
ing of the loan transaction, ^p. 94 , col. 2.] 

Mr. Doctor, for the Appellant. 

Messr^ Villa and Ohari, for the Respondents. 

ORDER OF REFERENCE. 

Madno Kin, J.— According to tbe plaint 

1 ®. second defendants went to the- 

plaintiff in December 1916 and told, him that 
they wanted to trade in paddy with money. 

ft eeaeon. Subsequently 

the third defendant offered to stand surety for < 

advances to be made to the Sret and second 
defendants by the plaintiff. In aooordanee 
with this agreement the first defendant took ■ 
tts. l,J.O from the plaintiff and signed a 
promissory note for that sum on the 23pd 
of January 1917, Again on tbe 18th Feb- 
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raary she tojk U), 2,400 and sigaei aasbbar 
promiseory note for that sam. The plaintiff 
aske for a deeree asrainet all three defeniants 
on the tvro promissory notes. 

It has been admitted, ani there is no donbt 
that ezeontion of the notes has not been 
proved. The defense, therefore, olaims that 
the snit mnat fail* The trial Gonrt passed a 
deoree for the sam sned for with oosts 
against '.the 6rst and sesond defendants, hold- 
ing that the first defendant alone took the 
money from the plaintiff and not together 
with the seeond defendant, that the third 
defendant stood surety for the first defend- 
ant, and that the promissory notes were 
only evidenoe of the original oontraot of loan. 
The Dirisional Oonrt on appeal made the 
following observation on the last finding: 

“After reading Nga Waik v. Nga Ohet 
(I), I think this is so. It is quite true that 
the promissory notes did not express the 
whole oontraot which was for the snpply of 
paddy to plaintiff in retnrn for money 
advanced by him, bat then no money was 
advanced till the promissory notes were exe- 
oated. A.B far as I oan see, there was no 
oontraot till they were executed. The cause 
of action was not completed before the pro- 
missory notes were executed, to adopt the 
distinction made in the quotation from Sir 
R. Garth made in the judgment cited.” 


The Court then proceeded to dismiss the 
suit. It seems clear that though thert 
was a talk about advances to be made by the 
plaintiff to the first and second defendant! 
in Decembsr 1916, it did not materialise 
until the 23rd of January and that, there- 
fore, the taking of the money and the signing 
of the promissory note on the 23rd January 
muBt ^ be taken to be one transaotion. 
likewise the taking of the other money 
and the execution of the other promissory 
note of the 18th February. The le^al 
question for determination then is, whether 
the plaintiff, having failed to prove the 
promissory notes, would be at liberty tc 

sae for tbeamonnts borrowed on the origioal 
oontraots of loan. 

The leading on the sabjeot ia Shiii 
Akbxr V. Sheikh Khan (2) and the law on the 

follows When a hauae of aation for money 


fl> y* B- (1907.1909>, Evidenos. 5 

( 2 ) 7 0 . 266j 6 0 . a. 64 §. 


I 

is 0333 ojmplats in itself, whsther for 
gjodi sold, or for minay laot, or for any 
other claim, and the debtor then gives a 
bill or note to the creditor for pay. 
msnt of the money at a future time, the 
creditor, if the bill or nots is nit paid at 
maturity, may, always as a rule, sue for 
the original consideration, provided that he 
has not endorsed or lost or parted with 
the bill or note, under such oiroumitanoss 
as to make the debtor liable upon it to 
sime third person. In such oases the bill 
or note is said to be taksn by the creditor 
on account of the debt, and if it is not 
paid at maturity^ the creditor may disregard 
the bill or note and ene for the original 

consideration Bat whea the original 

cause of action is the bill or note itself, 
and does not exist independently of it, as 
for instance, when on consideration of A 
depositing money with B B oontraots by a 
promissory note to re-pay it with interest 
at SIX months date, here there is no cause 
of action for money lent or otherwise than 
upon the note itself, baoause the deposit 
13 made upon the terms contained in the 
note, and no other. Jn such a case the 
note ia the only oontraot between the parties, 
and if for want of a proper stamp or some 
other reason the note ia not admiaaibla in 
evidence the creditor must lose his money.” 

The fasts in that case as stated by 
Garth, 0. J., were these:— “The plaintiff had 
a claim against the defendants for the valne 
of a ahare in a partnership business and it 
was verbally agreed between them that, in 
settlement of that claim Rj. 250 should be 
taken a? the value of the share, which sam 
was to be paid by the defendants to the 
plaintiff. The defendants did in fact give 
the plaintiff Re. 25 in part payment of 
that sum, bat they were noable at that 
time to pay the rest.. ..Then came the 
giving of the note which the lower Court 
treats, and we think properly treats, as a 
sort of loan transaotion. The plaintiff 
gave the defendants a receipt for the re 
maining Rs. 225 in ratarn for which the 
defendants gave the pU-ntiff this promi.- 
aory note.” The learned Chief Justice then 
gjes onto say:— U was, therefore, a lo\ii 
of the Rj 225 to the defendants upon the 
terms contained in the promissory note 
there was no loan independently 
pf the note, the note itself was the best 
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evideDoe of the transaotion, aod ae it ooold 
not be proved for want of a proper stamp 
the plaintiff oonld not reoover upon it. The 
learned . Chief Justice then considered the 
question whether the plaintiff oonld reoover 
,the Ks. 225 as npon the account stated. He 
held that the plaintiff oonld not for two 
reasons, namely, (1) he had given the 
defendants a receipt for that sum allowing 
them to retain it npon the terms of the 
note ; and he bad thus converted his 
original claim npon the account stated into 
a claim npon the promissory note ; (2) 
his claim upon the aoconnt stated, if be 
had any, was barred by limitation. 

So far as 1 can understand what hap* 
pened in that oase was, that there was first 
of all a settlement of aooonnts between 
the parties when the snm of Rs. 250 was 
found due by the defeodant to the plaintiff. 
The defendant was unable to pay the whole 
amount thus found due and only paid Rs. 25 
towards the debt. The plaintiff then gave 
a receipt for the snm of Re. 225, which 
meant that the amount found due was there* 
by disoharged. The promissory note was 
then signed by the defendant in favour of 
the plaintiff for the snm of Rs. 225. The 
promissory note oonld not be provod and 
it was contended that the plaintiff oonld 
sue either on the settlement of the aooonnts 
or on the oontraot of loan which mnst 
have preceded the exeoution of the promu- 
Bory note. 

The learned Chief Justice held that tbo 
plaintiff ouuM not sue on the settlenirnt of 
the aoooun-p, heoaiae what f'-'ind dm 

in ooDseqaenoe thereof had been discharged 
by the rlainti&’s reoeipt to the defendant 
and that the loan of R^*. .^25 to the defend- 
ant was npon the terms oontaioed in 
the promissory note and as there was no 
loan independently of the note, the note itself 
was the best evidence of the transaotior, 
and as it oonld not be proved for want of a 
proper stamp, the plaintiff oonld not reoover 
upon it. 

In Pramatka Nath Sandal v. Dwarka Nath 
Dey (3)r Sheik AkbaPs case (2) was consider- 
ed by Petheram, C. J., and Rampini, J. 
The suit in that case was on a promissory 
note bearing a stamp of one anna. The de- 
fendant admitted the loan but pleaded pay- 

(3; 23 C, 851. 


meat. The trial Judge held that the pro* 
missory note should have been stamped 
with a two anna stamp and refused to 
admit it in evidence. He also held that- 
the plaintiff had no cause of action inde* 
pendent!; of the document and dismissed' 
the suit. The High Court held that the 
plaintiff had a cause of action independently 
of the document and also that an implied 
contract to re pay the money lent always arises 
from the fact that money is lent, even though 
no express promise, either written or verbal, is 
made to re pay it. Sheik Akhar^s case (21 was 
relied on by the defendant. Petheram, G. J., 
quoted the second paragraph of the passage 
in which Garth, G. J., laid down the law 
on the subject and observed as follows:^ 
These words, taken alone, may seem to 
indicate that when a bill or note is taken 
for a deb*!; the action must be brought upon 
the bill or note ; and that if for any 
reason the document is excluded, the action 
mnst fail ; bnt a reference to the earlier 
portion of the judgment shows that such 
was not the meaning- of t'je Chief Justice, 
and that when he spoke of a deposit be 
did not . mean a loan, as he then says where 
money is lent and a bill or note given for 
the loan which is not paid at maturity, the 
creditor may disregard the note and sr.o on 
the original consideration.’’ 

Id Krishnaji Narayan Parkhi v. liajmal 
Mcinikchand Marwadi (4), Sheikh Akhara 
case (2) was considered by Jerkins. 0 J., 
ard Candy, J. They followed Petheram, 
0. J-. as to the interpretation of the law 
laid down by Garth, vJ. J., Bsfort) Joukina, 
O. J., and Candy, J., it was contended (hat 
section b(l of the Evidence Act esoludes a 
suit on the original consideration where the 
promissory note is inadmissible in evidence. 
Jenkins, C. J., observed on this point in 
my opinion such a contention is not well 
founded. It is perfectly true that the terms 
of the contract contained in the Hundi can, 
apart from the conditions which permit 
secondary evidence, only be proved by the 
Hundi but this does not prevent proof of 
the loan independently of the note.” Candy, 
J., however, cited Hira Lai v. Datadin (51, 
in which the oase came before the High 
Court with special reference to the provisions 

(4) 24 B. 360; 2 B. L. R. 25. . .. . , 

((>1 4 A. 136; A. W. N. (1881). 144, 
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of Beotion 91 of the EvideDoa Aot aod 
quoted the following observations of Straight, 
J., with approval The ezistenoe of the 
promissory note does not debar the plaintiff 
from resorting to his original oonsidera* 
tion,” 

In Farioiam Narain v. Taley Sinffh (6) it 
was held by Aikman, J., that when money 
is lent on terms oontaioed in a promissory 
note given at the time of the loan, the 
lender aning to recover the money so lent 
must prove those terms by the promissory 
note, and that if for any reason saoh as 
the absetioe of a proper stamp, the promis- 
sory note is not admissible in evidenoe, the 
plaintiff is not entitled to set np a ease 
independent of the note The learned Judge 
disagreed with the interpretation of Sheikh 
Akbar*8 case (2) as made by Petheram, 0. J., 
in Framatha Nath SandaVs ease (3), and 
after disoussing Garth, 0. J, and Petheram, 
0. J.’s judgments dually oame to tbs fol> 

lowing oonolusion : — ‘Garth, 0. J., did not 

mean that when money is lent upon a 
promissory note it is open to the oreditor 
to disregard the note and sue for the loan. 
What he meant was that when a loan has 
been made, and the debtor subseQuently 
gives a note, the oreditor may disregard 
the note. And the learned Judge prooeeded 
to observe Had the learned Judge? who 
deoided theoass in Pranutha Nath Sandal v. 
Dwarka Nath Dey (3) oonsidered Sir Richard 
Garth's judgment oarefully, they would have 
seen that S'r Riohard Girth did not mean to 
ezolnde loans from the seoond category of 
oases, for when he oomes toapply the principles 
he had laid down to the case before him, 
he says * It was, therefore, a loan of 
Rs. 225 to the defendants upin th? term? 
contained in the promissory note and as 
there was no loan independently of the 
note, the note it?elf was the beet evidence 
for the transaction, and as it oouU not be 
proved for want of a proper stamp, the 
plaintiff could not recover upon it * ** In 
rapport of hia view Aikman. J.,' qaotee 

of -I I sabssqaent ease similar to 

Sheikh Akbar lease (2). namely, Badhakant 
Shahay. Ahhoyehurn Hitter {!), where Garth, 
C. J., had said: The second point taken 
by the appellants was that, even although 


(6) 26 A. 178} A. W. N. (1903) 217. 

(7) 8 0. 72ij 11 0. h. E, 310. 
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the instrumsnt itself was not admissible in 
evidenoe, the plaintiffs were entitled to 
recover upon proving the consideration for 
the bill. Of onrse, if the consideration for 
the bill had been an independent cause of 
action, complete in itself before the bill was 
given, the plaintiff’s argument would have 
been well fonnded. .Bat here it is stated 
in the plaint, and it is evidently the fact, 
that the Rs. 500, which was the oonsidera* 
tion of the bill, was advanced by the 
plaintiffs to the defendants upon this parti- 
cular bill, and as the bill itself is the 
best evidenoe of the terms upon which the 
advance was made, the plaintiffs could not 
establish tbeir case without proving the 
bill. The law upon this subject was fully 
explained by this Court in the case of Sheikh 
Ahhar V. Sheikh Khan (2),” 

Aikman, J., also pointed out that the case 
of Hiia TjqI V. Datadin (5) was a case in 
which the plaintiff advanced money to the 
defendant on a deposit of jewels, and the 
defendant subsequently gave the plaintiff a 
promissory note for a balance due on the 
advance, which note being inauflBaiently 
stamped was inadmissible in evidenoe. 
Aikman, J., then prooeeded to bold as fnl* 
lows : — “ When a plaintiff lends money on 
terms contained in a promissory note given 
at the time of the loan, be must prove 
those terms by the promissory note. Ifc 
appears to me that the decisions which ba\e 
held otherwise ignore the provisions of sea- 
tions 91. 65 and 22 of the Evidence Act; 
and I do not think that it can be denied 
that these decisions condone and encourage 
evasion of tbe Stamp Aot.” 

In Banarsi Fra$ad v. Nazal Ahmed (8), 
Stanley, C, J,, and Enoz, J,, held that where 
a plaintiff sued for the recovery of a loan 
secured by a promissory note and it was 
found that the promissory note was in- 
admissible in evidenoe as it had been can- 
celled, evidenoe of tbe debt is admissible 
aliunde. The learned Judges quoted the 
erst set of words of (Jarth, C. J., in Sheikh 
AkbaFs case (2) and said the law was clear. 

In Ram Sarup v. Jasoda Kunwar (9) it 
was hold that if a oreditor has a cause of 
action for the recovery of money for which 
his debtor has ezeouted a promissory iiotf'j 

(8) 28 A. 293i 3 A. L. J. 25; A. W. N. > 

(9) 13 Ind. Cas. 138; 34 A. 158; 9 A. L. J. 72. 





INDIAN 

' MADKQ ETI V. Ul HA GALZ. 

Beparate from aod indepBn^ent of the note, 
he oan recover upon enob canse, in ease 
.'the note for any reason cannot be pnt in 
evidence. Nor is tbe creditor necessarily 
debarred from sning on the original canse 
of action by tbe fact that it arose ont of 
the same transaction in the coarse of which 
tbe promissory rote was ezeonted. Tbe 
learned Judges (Richards, 0. J., and Banerji, 
J.) overruled Aikman, J., and quoted with 
approval tbe remarks of Petheram, G. J., in 
Framatha Nath SandaVs case (3). 

In recent times th|e Madras authorities 
have been all one way. 

In Pcthi Beddiv, Velayudosivan (10) there 
was a contract to re-pay a loan of money 
with interest and the money was paid. A 
promissory note specifying these terms was 
executed later in the day by the 

defendant and given to the plaint- 
iff. Tbe promissory note was not stamped. 
The plaintiff brousht a suit to recover 
tbe unpaid balance of the loan on tbe 
oral contract to pay. Collins, 0. J., and 
Parker, J., held that tbe plaintiff could not 
succeed. Sheikh Akbar's case (2) was cited 
in support of the plaintiff*s case. Tbe 

learned Judges observed: **We do not 

understand the learned Judges to have 
ruled that in all oases where the original 
cause of action is the bill or note itself 
it is open to tbe plaintiff — if tbe note 
be lost or not receivable in evidence— 

to frame his suit as one for money 

lent independently of tbe note. We 
cannot assent to such a doctrine, and 
to do so would entirely nullify tbe pro- 
visions of section 91 of tbe Evidence 
Act.” 

In Ohinnnppa Pillii v. Muthuraman Chettiar 

(11) it was held, following Pothi Reddi's 
case (10), that where tbe loan and tbe 
esGoation of the promissory note were 
ooiitemporaneous and constituted one trans- 
action, a suit based on tbe original con- 
sideration is not maintainable.. In Muthn 
Sastrial v. Visvanadha Pandara Sannadhi 

( 12 ) tbe case was one where the loan and 
the promissory 'note were parts ofthe same 
trar.rsaotion. Sadasiva Aiyar and Spencer, 

.' i., held that the lender could not sue 

(lU) 10 M. 94. 

01) 10 Ind. Cas. 669; 9 M. h. T. 281. 

(12) 21 Ind. Cas. 864; 26 M. L. J. 19; 38 M. 660; 14 
l\. L. T, 620; (1914) M. W. N. 85, 
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on the original consideration for want of *a 
proper stamp. Sadasiva Aiyar, J., remarked ' 
as follows:— As regards tbe oontentioii 
that, apart from tbe promissory note, 
there was an independent obligation implied 
from the receipt of the plaintiff’s money' 
by defendant and that that obligation could 
be established by proof of that 'fact, I 
think we are bound by the . decisions in 
Pothi Reddi v, Velayudasivan (10) and Soma*, 
sundaram v, Krishnamurthi (13), It is . 
contended that Pothi Reddi y* Velayudasivan 
do) is not good law, as the learned Jndges 
misanderstood any observation of G-artfa, 

0. J., in the case of .Sheikh Akbar v. Sheikh 
Khan (2) on which they relied in support 
of their position. I am not satisfied that 
the learned Judges did so roisunderataod 
Sheikh Albar v. Sheikh Khan (2), Even if 
they misunderstood Sheikh Akbar v. 
Shiekh ffAan (2),they give independent reasons 
as follows: — It is a necessary conditioq 
of every written contract that the terms 
shonld be orally settled before they are 
rednced to writing and to hold, when enoh 
a contract has been rednced to writing, 
that a plaintiff can take advantage of the 
absence of a stamp 00 the promissory note 
to sne at once for the return of money 
which he may have contracted to lend for 
a fixed period, would entirely defeat the 
provisions of section 91 of the Evidence 
Act.’.. .To import the doctrines laid down 
in EogUsh oases about vague obligations to 
re pay arising out of equity and not ont 
of contract, or about obligations which cm 
be enforced if tbe plaintiff skilfully draws 
up bis plaint as one on account for money 
had and received concealing tbe real contract 
of loan which had been reduced to tbe form 
of a document is, it seems to me, merely^ 
trying to nnllify section 91 of the Irdian 
Evidence Act.’” 

In Upper Burma we have the case of Ngi 
iVaik v. Ngu Ohet (1) cited and relied 
npon by the learned Divisional Judge. 
This case superseded two oases, Maung 
JTlaw v. Nagassat (14) and Ewing v.' 
White (15). (of the same Oonrt. In Nga 
Walk's case fl) Mr. (now Sir George) 
Shaw reviewed the ease law extant up to 

(13) 17 M. L. J. 12H. 

(14; U. B. E. a897.0l) II, 890. 

(16) V. B. R. (1897.01) 391. 

% 
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tbe 15th of July 1907. when hie deoiSion 
was given. Ho came to the oonolas.on 
that Aikman, J.’e views in Parsotam Narain 
V. TaUv Singh (6) wore oorreot and that 
Petheram, 0. J.. and Ranipini, J., in 
PramathaNath Sandal't ca$e (3) were not 
oorreot in their interpretation of Garth, 
judgment in Shfikh Akhat s case 
The aaine opinion was passed on Jenkins, 
0. J., and Candy, J.’s views on the subject 
in Krtshnaji's case (4). In Lower Burma we 
have the ease o! Bally Singh v. Bhugwan 
Bass Kalwar (16) where Twomey, J., followed 
Nga Waik's case (l). In Wai*i s 

case (1) the execution of the promissory note 
was, as in tbe present case, not proved. 

Sinoe tbe decision in ^ga Walk's case ll) 
Aikman, J.’s ruling has been overruled in 
Bam Sarup's case (9). It will be seen 
that Petheram, 0. J.*fl interpretation of 
Cartb, 0. J.’s judgment has been 
followed in Bombay and we find no 
contrary deoisioo sinoe then in Bombay 
and it has been also followed in Allahabad 
as lately as in 1912. In Baijnath Das 
V. Salig Ram (17) it was held by Karamat 
Husain and Tudball, JJ., that if money is 
lent on a document which is inadmissible 
in evidence, the suit on the document 
must fail, but the plaintiff would not be 
debarred fiom bringing an action for 
money had and received and snob a suit 
must be treated as a suit for money had 
and received, if the pleadings are properly 
framed. The learned Judges observed: — 
*'N^one of the oases cited to ns expressly 
lays down (hat where a pro^note which 
is inadmissible in evidence is taken in 
consideration of the money advanced, tbe 
plaintiff oannort sueformoney had and received 
by the defendant for the plaintiff^s use.** 
Moreover, Jenkins, 0. J., held the view that 
though section 91 of tbe Evidence Act 
may exclude proof of the pro note otherwise 
than by the document itself or by secondary 
evidence, when such evidence is admissible, 
this does not prevent proof of tbe loan 
independently of the note. This view seems 
to have been founded upon the assumption 
that when there is a loan there U an 
implied contract to re-pay. 

(16) 23 Ind Caa 976! 7 L. B. E. lOl; 7 Bur, L. T. 
06. 

tl7) leiud.Gas. 83, 
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1 am inclined to the following views:^ 
The interprabation’ by Aifeman, J., of Q-artb, 
0. J.*a ruling in Sheikh Akbar's case (2) is 
oorreot, but section 91 of the Evidence Act 
only prevents proof of the contents of the 
prO'QOte otherwise than by the document, or 
when admissible, by seoondiry evidence of 
it, bat that section cannot operate as a bar 
to a suit brought to recover the money lent 
on the implied contract to re*pay. 

These views are in ooLfllot with Twomey* 
J.’e view in Bally Sir,gh'8 OAse {16). Sinoe 
Sir G-eorge Shaw’s roling in N’gi Walk's 
case (1) Aikman, J.’s rniing has, as I said 
before, been overruled by a Bench 
of tbe Allahabad High Conrt. Moreover, 
the point is of great importance and is 
likely to arise again. I wonld, therefore, 
refer to a Bench, full or otherwise, as the 
learned Chief Jcdge may determine, the 
following guestioo: — 

Where money is lent and at tbe same 
time a promissory note is given therefor, 
can the creditor sne for the money due as 
on tbe original contract of loan, if the 
pro note cannot be proved?” 

JUDGMENT OP THE FULL BENCH. 

Twjiiet, C. J. — The questian referred to 
the Bench is as follows; — “Where money 
is lent and at che same time a pro^note is 
given therefor, can tbe creditor sue for 
tbe money due as on the original contract 
of loan, if the pro>note cannot be proved.” 

The only decision of tbe Chief Court 
dealing with the question is that given 
in Bally Singh v. Bhugwan Dasi Kalwar 
(16), in which tbe point was not fnlly argued 
and the Indian decisions snbAeqaeot to 
the Upper Burma case of Ngi Waik v. 
Nga Ohet (1) were not brought to the 
notice of the Court, I, therefore, followed the 
decision in the Upper Burma case, which 
folly adopted tbe reasoning of Sir Biohard 
Girth in (he Caloutta High Court ruling 
Shei'fh Akhar v. Sheikh Khan (i). Our 
learned colleague in his order of reference 
mentions Sheikh Akbar v, Sheik'i Khin (2) 
as the leading oa-^e on the aubjeoc. 
Although that case has not been expre.s.'<ly 
overroled, it.s authority has been impairad 
by sabsequent decisions of the Calcutta 
High Court. Pather-im, C. J. and Hampin , 
J., in Pramatha Nath Sandal v. Dwarka Xai 
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Vey (3) beM that an implied oontraot to 
re*pay always arises from the fact that 
money is lent» even though an express 
promise either written or verbal is made 
to re*pay it. They treated the bill or note 
given for the money in that ease as 
SBonrity for the advanoe. In MoH Lai Saha 
V. Monmohan Qossamt (18) Rampini and 
Pratt, JJ., allowed the plaintiffs to prove 
their loan by other evidenoe, where the pro- 
missory notes whiob they prodnoed in proof 
of the loans turned ont to be forgeries. The 
Bombay High Oonrt in Krishna'^i Narain 
Parkhi V. Bajmal Mmikchand Marwadi (4) 
followed the Calontta ruling of Petheram, 
0. J., and Rimpioi, J., and held that seo- 
tion 91 of the Evidenoe Aob does not bar 
oral evidenoe in oases of this kind. In the 
Allahabad High Court, Sir Riohard Garth’s 
ruling in Shtikh Akhar'scase (2) was strictly 
applied by Aikman, J , in Parsoiam Narain 
V. Taleu Singh (6). The learned Judge held 
that when a plaintiff lends money on 
terms oontained in a promissory note given 
at the time of the loan, he must prove 
those terms by the promissory note, and 
that the deoisions which have held other- 
wise ifirnore the provisions of seotions 91 
65 and 22 of the Evidenoe Aot. But the 
decision of Aikman, J., was deBnitely over- 
ruled by a later Benoh deoision of the <loart. 
See Bant Sarup v. Jasoika Kunwir (9). It now 
appears to be settled law in Oaloutf a, Allahabad 
and Bombay that a creditor who has lent 
money and taken a promissory note from 
tbe borrower may one for the amount of 
his debt if for any reason the promissory 
note oannot be put in evidenoe. The Madras 
High Court for a long time consistently 
followed the ruling of Sir Riohard Garth 
in Sheikh Akbar's case (2). But the remarks 
of the learned Judges in ChokaJingam Ohetty 
V. Annamalai Ghetty (19) show a distinct 
re-approaohment to the views of the other 
High Courts. See also Jambu Ohetty v, 
Palaniappa Ohettiar OZG) ^ in which it was 
held, following tbe English Law on the 
subject, that it is a question of fact with 
regard to promissory notes or bills or Hundis 
whether the parties intended them to 
operate as absolute or conditional payment, 

(18) 5 C. W. N. 56. 

34 Ind. Cas. 417. 

(20) M. 526; 13 M, L. J. 262. 


and the presumption is that the effect of 
giving and taking a note or bill is that 
tbe debt is conditionally paid, the onus being 
on the party affirming the contrary to 
show that absolute discharge was intended 
by tbe parties. 

It appears, therefore, that the weight of 
authority is in favour of an affirmative 
answer to the question referred. 

Section 91 of the Evidence Aot prevents 
the contract embodied in the promissory 
note from being proved except by the note 
itself; bat it is going mnoH farther to hold 
that^ the lender oannot recover on tbe 
original consideration if the promissory 
note is excluded. He would bavs a good 
cause of action if no promissory note had 
been exeonted, and we have to consider 
carefully whether be loses this oanse of 
action altogether if he is so anfortnnate as 
to have taken a promissory note which turns 
ont to be a nnllity. Section 91 offers no 
obstacle if it is held that there is in all oascfl 
of money lent a oanse of action apait 
from the promissory note. On this point 
the learned Judges (Collins, 0. J., and 
Parker, J.) in the Madras High Court in 
Pothi Reddt v. Velayudasican (10) remarked - 
as follows: it is a necessary condition 
to every written contract that tbe terms 
should be orally settled before they are 
reduced to writing, and to hold, when 
such a contract has been reduced to 
writing, that a plaintiff can take advant- 
age of the absence of a stamp on Ihc 
promissory note to Pue at once for the 
return of money which he may have 
contracted to lend for a 6xed period, would 
entirely defeat the provisions of section 
9 1 of the Evidence Aot,” But is the 
defendant entitled to take advantage of 
the absence of a stamp so as to evade 
hie liability altogetfaerp It is trns, a? the 
learned Judges pointed ont in the above 
case, that the reduction of a contract to 
writing is necessarily preceded by an oral 
settlement of the terms. But in the case 
of a loan for which a promissory note iS 
exeonted, there is something more than a 
preliminary settlement of terms. One 
part of tbe contract is aotnally execated by 
payment of the money and the promissory 
note can be regarded merely as security 
for re-payment or as providing for the 
mode of re-payment. The whola qnestipp 
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before ns terms on whether a separate 
independent oanse of aotion oan be im- 
plied from the payment and aooeptanoe of 
the money and whether this implied oaase 
of aotion revives If the promissory note is 
exolnded. In Sheikh Akbar's case (2) it was 
admitted that there may be a oomplete 
separate oanse of aotion before the bill 
or note is given, bat Sir Biohard Garth 
mentions another elass cf oases as famish- 
ing no oanse of aotion independently of 
the bill or note, t.e., ' where the original 
oanse of aotion is the bill or note itself.*’ 
If B gives A a promissory note on the 
spot for the amoont lent, A^ aooording 
to Sheikh Akhar's case (2*, oan sne only on 
the promissory note. Bat if the oase be 
that At having lent money to B, indaoes 
B at some later time (it may be only an 
hoar later) to give him a promissory 
note by way of oollateral seoarity, then 
A oan either sae on the promissory note, 
or -if the promissory note be for any 
reason inadmissible in evidenoe. he can 
sne on the original oonsideration. In the 
one oase the promissory note is regarded 
as a mere redaotion to writing of the 
loan transaction: in the other case it is 
regarded as being itself a deBnite transao* 
tion farnishing a separate oanse of aotior. 
And aooording to Sheikh Akbar's case (i) 
it is only in the second ease that the 
plaintiff oan resort to the original oonsidera- 
tion if the promissory note has to be 
exolnded. But the defeot in a promissory 
note which exolndes it from evidence may 
be regarded as ocnstiinting a failnre of 
oonsideration which fornishes a gocd ground 
of aotion in a suit for the recovery of 
the money aotnally paid over. It is settled 
law that if A, having lent money to B, 
agrees to take instead of immediate pay- 
ment a negotiable instroment for the amonnt 
lent and the negotiable inetrament is 
afterwards at maturity dishononred, then 
A *8 original rights are revived, that is to 
say, he oan sne B for his money. The 
reason is that the giving of the negotiable 
inetrament was only a conditional satisfac- 
tion of the debt; and as the condition is 
not fulfilled, the oonsideration for A’s loan 
to B has failed. The debt which was 
oonditionally paid is treated as sabsisting 
throDghout. So when a promissory note 
js given for a debt, whether earlier or 


contemporaneous, the promissory note is 
presamably given by way of conditional 
payment, and if for any reason the promissory 
note should afterwards turn oat to be 
inadmissible in evidence, the condition has 
failed and the lender shonld be allowed 
to recover on bis original rights. 

In Sheikh Akbar*s case (2) it is said that 
'*Wbere the oanse of suit is inseparable 
from the giving of the bill or note, it is 
obvious that the onus of proving the lost 
instrument mast fall upon the plaintiff, 
and that he cannot make oat Sk prima facie 
cape withont proving it.’* This is said to 
be a very material and practical disiinotion 
between the two classes of oases referred 
to in Sir Richard Garth's judgment. But 
it does not seem to follow necessarily that 
the canse cf puit is inseparable from the 
giving of the note merely because the 
payment of the money and the giving of 
the note form one tiansaotion. The pro- 
missory note may be, and I think usnally 
is, given as security for the advance, and 
there seems to be no reason why the 
plaintiff shonld not be allowed to sae for 
his money in saoh a oase withont proving 
the promissory note. it would be for the 
defendant 'as in the other class cf oases) 
to flay: — “Yes, bat 1 gave you a promissory 
note ior the amoont of Joan;” the onns 
would be cn the defendant to prove the 
note and his defence would fail if for any 
reaecn be ooold not do so, 

H is defence would fail equally if it 
appeared that the note was not a valid 
note, for there is always an implied 
condition that a note signed by a debtor 
and given to his creditor in satisfaction 
of the debt is a valid note. The general 
effect of taking a bill or note as condi- 
tional payment is to suspend the right of 
action on the original debt duriiig the 
currency of the instrument. But where 
the instrument is void or of no e&oct on 
account of want of stamp or f.jrgery, the 
creditor is entitled to sue at onoe on the 
original deb\ {Vide English olloJ 

in Ohitty on Contraotp, 16th Editior 
805.) 

It should be noted that in ihc- luit 
out of which the present refer»Mj.'e aiort;, 
the existence of promissory notes fr-- ffi© 
debt was not set up by the deti'Jiua'ii; a.s 
a bar to the plaintiff’s claim. I, s’njis 
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of money aergregatingr Rs. 3,600 were 
admittedly advanced by the plaintiff to the 
6rBt defendant for the purchase of paddy. 
It was the plaintiff’s case that promissory 
notes were executed by tbe defendant at 
the time when the advances were made. 
Execution was denied and the Courts 
found that execution was not proved. 
The defendant admitted receiving the money- 
bat pleaded that she had supplied paddy 
in full satisfaction. The case, therefore, 
stood as it no promissory notes were in 
question; and in these oircomstanoes I 
think It is clear that the plaintiff is not 
debarred from suing for tbe balance which 
he alleges to be still due of the money 
advanced by him, basing hia claim on the 
implied promise to re-pay. I would answer 
tbe reference in the affirmative. 

Osmond, J.— A promissory note constitutes 
a complete cause of action in itself Sec 
tjon 91 of the Evidence Act applies where 
the terms of a contract are reduced to 
writing. In the case of a loan where 
the borrower executes a promissory note 
in favour of ^ the lender, the borrower in 
effeet says: I will re-pay the amount 
borrowed and I will give you a promiasory 
note for the same amount:” -that is the 

• B - are two distinct 

promises made by the borrower: (I) that 

he will pay the amount borrowed to the 
lender: and III) that he will pay the 
amount due on the promissory note (o 
the holder of the note. Each promise 
constitutes a separate cause of action; and 
It 18 only the second promise that is 
reduced to writing. The e.st promise 
remains as a separate and distinct oral 
promise and section 91 of the Evidence Act 
therefore, does not apply to it. 

Tbe note is generally given .as security 

for the re payment of the loan and affords 

the lender an additional and alternative 
remedy. ^ 

It may however, be taken by the lender 
in tabstitution for and in satisfaction of the 
first promise as was the ease in Shaik Akbar 
V. bhctkh^n (2). In that ease evidence 
oould not be g.yen to prove the promissory 

note hecause tt-e note had not been properly : 
tian.yed^ The learned Judges apparLtly ! 
oMsiirneJ .,mt the plaintiff must nevertheless 

oe dM.-me.l lo have ao-eptrd the note in ' 
.aii-fHctioii Ot the debt. Ju tuoh a oire 
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> however, where the note is ezeonted by the 
defendant it 19 generally presumed (and' I 
. think rightly so) that the plaintiff aooepts 
the note in sitisfaotion of the debt, upon 
' the implied oindition that the doanment 

' *•>« defendant is a valid and 

effaotive promissory note; and that if the 
promissory note is ineffective for want of 
a stamp ifc doss not operate as a payment 
of the debt. The debt is then not die- 

aotioD^^ subsists as a separate oanse of 
In all oases where the defendant repudi-' 

ates the promissory note, a., g,, by denying 

is a^^Hh' ‘**® plaintiff 

ftflo/i accept the plea and pro* 

?hat tTe “ssumpt^on 

tnat there was no promissory note. 

negotiated; and the 
proving ' that the 
denfcJ satisfaotion of tbe debt. 

no^ at an V ^eing a promissor; 

f 0 ^ would J tbereforOi aoswer ths 

qu^tioQ referred in the affirmative. 

as °^“^® opinion 

and Orrond! j” “*® O'"*®* J®***® 

agfe" w’ith t je - nnable to 

learned oolleagues ®*Pres8ed by my 

Id 8* iduthu Ncidiit v Q j 
liar (21) after studying TL n T 
ease of Nga Waik v Nga ffliJ 'flT 
rulings referred to th/ • t “'® 

it wo^ufdTaVe' o?nrm“ed°m: ^1T 

my opinion to lrn« ?® ®** ^ more in , 

Court had already" heW tha^""^**® 

necessary to go 

eounoiated in ?he TTnn *^® 

to. Upper Burma case referred 

pretat“n'%rbf 7!^'' .‘I"® •P*®'' 

missioner in Nga IVaik Judicial Oom- 

Sir a. Garth's 

case of Uw in the 

Ashe Bayar-Vbtrrd’n^^'^ 

oin be no znanoer of* 

(21) Special Civil Fir.t Appeal No. 77 of J 917 . 
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doubt that Sir B. Qartb distinfiraished be- 
tween oases in wbioh a oaase of aotion is 
domplete in itself before the promissory 
note is given, oases, that is, where, 0 . p., the 
loan and the giving of the promissory note 
are different transaotions, and the note is 
not a rednotion to writing of the loan 
transBotioD,' and oases where the bill or note 
is given as rai't of the original transaotton, 
as the written record of that transaofion; 
and that he did not iotend to say that in 
the second of these two classes of oases the 
creditor may dis egard the bill or note and 
sue on the original transaction.** 

It is true that there have been farther 
rulings of the Indian Coarts on the point 
sinoe Nga Wai^t v. Nga. Ohet (1), but after 
careful pernsal of the leading oases I see no 
reason to consider the view taken in Nga 
Walk's case (2) unsound. 

In Moti Lai Saha v. Afonmohan Qossami 
(18) a Bduoh of the Oatoatta High Court 
held that, when a promissory note was a 
forgery, plaintiffs could suooeed, if <*tbey 
were able to prove the loan by independent 
evidence. That ruliog does not apppar to 
conflict with Sir R Garth’s in Sheikh Akbar's 
ease (2) sinoe if the promissory note was 
a forgery, it could not be said that the 
oontraot had been reduoed to the form of a 
dooument. 

1 do not agree with the interpretation put 
upon Sir B. Garth*8 judgment in Framatka 
Ifiaih Sandal v. Dtearka Nath Dey (.S). 

Granting farther, as there laid down, 
that an implied oontraot to re-pay the 
money lent always arises from the fact 
that money is lent, even though no express 
promise, either oral or verbil, is mide to 
re-pay it, it seems to me that, onoe a pro- 
missory note is taken, the implied promise 
is merged in the written promiss, anl 
aeotion9lof the B/idenoe Aci app.ies to 
exoludo proof of the promise exsapt by the 
written reoord. 

I notioe that in this oasa ae well as in 
the Bombay oase of Krishnaji Naraym Par- 
khi V. Raimal \dartikc\%rtd Marwidi (4) the 
faot of the loan was admitted, so that it 
was not neoasaary to prove it by independ- 
ent evidenoe. 

The Benoh deoision of the Allahabad 
High Court in Bam Sarup v. Jasoda Kunufar 
(9) to the effaot that where a plaintiff is 
able to prove a loan independently and 


without the assistanoe of the note, he 
ongbt to enooeed though the taking of the 
loan and the^ giving of the note were simnl- 
taneons transaotions, is not to my mind 
reconcilable, as it stands, with the provi- 
sions of section 91 of the Evidenoe Act. 
In the Madras case of Ohokalingam Ohetty 
v. Annamalai Chetiy (19) the bearing of sec- 
tion 91 of the Evidenoe Act upon the 
question in issne was not discussed at all. 

The earlier Madras oases of Jamba Chetty 
V. Palaniappa Ohettiar (20) and Pothi Beddi 
V. Velayudisivan (10) are in favoor of the 
view that oral evidenoe of a loan oannot be 
given, when it has been advanced on a pro- 
missory note, wbioh is not admissible in 
evidenoe, unless the note is not a reoord of 
the loan transaotion, or in other words nnless 
there is a oause of action separable from the 
note. 

Pothi Beddi v. Velayudasivan (10) was fol- 
lowed in the later Madras oase of Muihu Sastri~ 
al V. Visvanadha Pandora 8annadhiil2) and 
I agree with Aiyer, J.’s view that to treat the 
money paid at the very time of the execution 
of a promissory note, which is inadmissible in 
evidence, as giving rise to an independent con- 
tractual orother obligation seems inadmissible. 

Section 91 of the Evidence Act provides 
that where the terms of a contract have 
been reduced to the form of a document, no 
evidence shall be given in proof of terms of 
such oontrao exaept ths dooamont itself, or 
secondary evideme of its contents in oases 
in which secondary evidenoe is admissible. 
The section to my mind clearly applies to 
a promissory note, which is the embodiment 

in writing of the oontraotto ra-pay a loan 

The terms of thsreference are: — “ VVhera 
money is lent and at the aima time a 
promissory nots is given therefor, can the 
creditor sus for the money due as on the 
original oentraob of ban, if the promissory 
note oannot bs proved.” 

it might be argued with oansiderable show 
of reason that, if the promissory note oannot 
be proved, it cannot well be held to have been 
given. If no note was given, the oredivor 
ooald obviously sue on the original loan. 

^ It would certainly be a aimpb sji:i 
tion of the problem to holl thU a 
which could be proved, could be tr ^ j i 
as CO existent. A perusal of the oidc. 
reference, however, shows that in the 
caW two notes are in existenoe, and plaintirl: 
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relied tbereoQ, bat failed to prove their 
exeoatioD. Tbe positioD, therefore, is that 
the terms of theooDtraot to re«pay the loan 
have been redaoed to tbe form of a dooa* 
ment in eaoh instaDoe, bat the evidenoe 
is inadequate to prove tbe ezeoation of these 
doQuments by the debtor. Tbe promissory 
notes bavins been given at the time the 
loans were taken, tbe presumption to my 
mind would ordinarily be that there was 
no cause of action independently of tbe notes. 
This, however, would be a matter of evidenoe 
in eaoh individual case, and if in any 
partioular instance there was a oause of 
aotion on the loan, independently of tbe 
promissory note, the plaintiff would be 
able to sue as on tbe original oontraot of loan. 

I am not prepared to go so far as to 
hold' that there is in ail oases a cause of 
aotion independently of tbe promissory note. 

Where a plaintiff has lent money on 
terms contained in a promissory note, be 
is bound, I consider, to prove those terms 
by tbe promissory note and is not entitled 
to resort to oral evidenoe of the loan. The 
written oontraot to re pay is not merely 
oollaterat; it is of tbe very essence of the 
transaotion. 

It is certainly an appaient injustice that 
a creditor, who has obtained a valueless 
promissory note in exchange for a loan, 
should be debarred from recovering bis debt 
because of the existence of a note tbe eze- 
oation of which be is unable to prove, but 
that is undoubtedly the effect of section 91 
of tbe Evidenoe Act as I read it. The law 
expects men to use ordinary prudence and 
to exercise reasonable precautions in tbe 
conduct of their business transactions, if 
a creditor takes a document for a debt 
and fails to ensure that his dcoument is 
legally admissible iu evidenoe or to produce 
satisfactory evideuce of its execution, be is 
penalised by not being allowed to prove his 
debt by oral evidence. It is perhaps hardly 
necessary to remark that if tbe creditor has 
been induced by fraud or misrepreseutation 
to accept a valueless promissory note, be 
will be at liberty to repudiate tbe note and 
sue for the recovery of tbe money advanced. 

In a case like the present, where the 
contract to re pay the loan has been reduced 
to tbe form of a document at the time 
of making tbe advance, I do not consider 
',A,ny real assistance is to be gained by dia* 


oussiog whether tbe promissory note is to 
be treated as conditional payment of tbe loan 
or otherwise. 

As Atyar, J., puts it in Muthu Sastrial 
(12) already quoted, **To import the doctrines 
laid down in English cases about vague 
obligations to re-pay arising out of 
equity and not out of oontraot, or 
about obligations which can be enforced 
if the plaintiff skilfully draws up his plaint 
as one on account for money bad and 
received, concealing the re&l contract of loan 
which bad been redaoed to tbe form of a 
document, is, it seems to me, merely trying 
to nullify section 91 of the Evidenoe Act.” 

I cannot see my way to answer the 
reference in tbe affirmative without evading 
what I bold to be the clear intention of 
section 91 of the Evidence Aot, 

The crux of the matter is whether the 
loan transaction is indspendentof and separate 
from the giving of tbs promissory note, and I 
find considerable difficulty iu giving a general 
ansnfbr to the reference as made without 
regard to the oircumstanoes of tbe particular ' 
case. My answer would be that where the 
promissory note has been given at tbe same 
time the loan was taken, the creditor cannot 
sue for tbe money due as on the original 
oontraot of loan, if the promissory note 
cannot be proved, unless he is in a position 
to prove that the loan and the giving of 
the note are separate transactions, and that 
tbe note is not a reduotioa to writing of 
tbe loan transaction. X would remark that 
in the suit, of which tbe present reference 
is the outcome, defendant Admitted receipt 
of tbe advances but pleaded re payment. In 
viiw of the admission, therefore, it became 
unnecessary to prove the loans by separate 
evidenoe and I would hold that under the 
oiroumstanoes plaintiff was entitled to recover 
unless defendant established her plea of 
re payment. 

Answered affirmatively. 
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OUDH JaDIOlAIi COMMISSIONER’S 

COURT. 

Fibst OiviL Appbal No. 74 of 1917, 
August 12, 1919, 

Ffesenti — Mr. Lyle, A. J, 0., and 
Mr, Ashworth, A. J. C. 

NABAIN PRASAD — Dkfbmdant No. 2 — 

Appillamt 

versus 

DURGA SINGH — Plaintiff, 

Thakur AMAR SINGH — Defeid^nt 
N o, 1 — Respondents. 

Debtor and creditor— Debt, failure to demand, for 
very long period — Presumption — Oudh Laws Act 
^Xr/ir o/ 1876J, s. 13 — Pre-emption— Price, whether 
entered in good Jaith — Fancy price, whether fictitious 
—JudgTnent, statement in, that criminal proceedings 
will be started against ivitness or party, propriety of. 

Where it is fouod that a money'lender has allowed 
a debt to remain outstanding for a very long period 
without obtaining some document or secuiity for 
it and without at any time demanding payment, 
the presumption is that the debt has been paid off. 
[p. 96, col. P,3 

In a suit for pre-emption in order to determine 
whether the price entered in the sale* deed has 
been fixed in good faithj the Court is entitled to 
examine whether there is any very great difference 
between the price and the market valne of the 
property. If the price entered in the sale-deed 
greatly exceeds the market value, that fact would 
be relevant to the issue of good faith but it would 
be open to the vendee to show special ciroumstances 
which induced him to pay a fancy price for the 
property, [p. 97, coh 2,] 

If a Court in the coarse of its judgment finds 
that a witness has given false evidence or that a 
party has rendered himself tUble to criminal 
proceedings, there is no impropriety in stating in 
the judgment that separate proceedings will betaken 
against such witness or party, [p. 98, col. 1.] 

Appeal from the deoree of the First Snb« 
ordinate Jadge, Sitapor, dated the 17tb March 
19.7. 

The Hon’ble Syed Wazir Masan, the 
Hon’ble Pandit Qokaran Nath Misra, Pandit 
Jagmohan Nath Ohak and Babn Bhairon Prasad, 
for the Appellant. 

Mr. A. P, Sen and iA.ivMuzaffar Husain, 
tor Respondent No. 1. 

JUDGMENT.— On the 5th May 1915 
ThakurAmarSingh, defendant No. 1, executed 
a 8ale«deed of certain property for a sum of 
Rs. 55,000 in favour of Narain Prasad, defend- 
ant No, 2. On the same day Thakur Amar 
Singh executed a deed of mortgage of other 
property in favour of Narain Prasad for a sum 
of Ra. 32,000. 

The suit out of which this appeal arises 
was brought by Thakur Dnrga Singh, a 
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membsr of the same family as Amar Singh 
for pre-emption of the property sold to 
Narain Prasad. In his plaint he alleged 
that he had a preferential claim to purchase 
the property agaiust defendant No. 2 who 
was a stranger, that the notice required by 
section 10 of Aot XVlII of 18?6 had not 
been issued, that the amount of the con- 
sideration stated in the sale-deed was ficti- 
tious and that the real sale price was 

Rs. 32,000. 

The purchaser, Narain Prasad, defended 
the suit on the ground that as it was admit- 
ted that over Es. 62,000 was due to him 
from the vendor, the plaintiff was not entitled 
to dispute the oorreotness of the oon.sidera* 
tion s.'ated in the sale deed and that the con- 
sideration was in fact Rs. 55,000. 

The learned Subordinate Judge has held 
that as both the] sale-deed aud the mortgage- 
deed were executed on the same day for the 
purpose of paying off a number of old debts 
due from the vendor to the purchaser, the 
two documents must be considered Ss portions 
of a single transaction. He has further found 
that certain of the items mentioned as 
consideration for tb*e raoitgage had been 
fraudulently entered for the purpose of 
Hwelliog the total amount of the debt due to 
Narain Prasad and thereby enabling a ficti- 
tious pr.'oe to be entered in tbe sale-deed, 
that two of tbe items mentioned in the sale- 
deed are also fictitious, that the actual price 
agreed upon between tbe vendor and tbe 
vendee was Rs. 35,000, which was in fact 
tbe fair market value of the property. On 
these findings he has given tbe plaintiff a 
decree for preemption on payment of 
Rs. 35,000. Against this decree Narain Prasad 
has appealed. 

Tbe points taken in arguing tbe appeal 
are that tbe lower Court was not right in 
tbe present suit in discussing tbe genuine- 
ness of tbe consideration entered in the mort- 
gage-deed, that in fact the consideration enter- 
ed in tbe sale-deed was genuine and that the 
property which tbe plaintiff seeks to pre- 
empt was sold for Rs. 55,000. 

The sale deed and the mortgage-deed 
were executed at tbe same time after a 
settlement of accounts between thepaii:io5> 
for the purpose of paying off all the dobts 
due to Narain Prasad and there can he 
no doubt that they formed parts of the sams 
transaction. The argument of the learned 
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Connsel for tbe respondent . is that the 
total sam dae frotn Amar Singh to Narain 
Prasad was ioflated in order that a greater 
oonsideration than the snm aotnally agreed 
upon might be entered in tbe sale-deed. 
As pre-emption oonld be claimed only in 
respect of the property transferred by 
yirtne of the sale deed, tbe parties would 
naturally, if -they wished to defeat a claim 
for pre-emption, enter only such items in 
the sale-dead as they might hope to be 
able to prove to be genuine and the items 
by which the total amount due was inflated 
would naturally 6nd place in the mortgage- 
deed. In other words, Narain Prasad for 
the purpose of preventing pre emption 
would be prepared to ao3ept by tbe sale- 
deed property worth only Rs. 35,000 in 
complete discharge of debts amounting to 
.Rs. 55.000, if at the time Amar Singh 
.agreed to increase the mortgage-debt by 
‘a similar amount. The plaintiff-respondent 
would be entitled to show that althongh 
all the items mentioned in the sale-deed 
represent actual debts due from the vendor, 
yet there was an agreement between the 
vendor and the purchaser by which the 
latter was compensated for accepting 
property of admittedly lees value in 
complete discharge of those debts, as such 
an agreement between the purchaser and 
the vendor would be the strongest evidence 
that tbe price 6sed in the sale deed was 
not tixed in good faith. Jt would follow, 
therefore, that in the present instance as 
the sale-deed and the mortgage deed are 
parts of the same transaction, the plaintiff- 
respondent would be entitled to show that 
the oonsideration ente/ed in the mortgage- 
deed bad been inflated by the inclusion of 
fictitious items, especially when the price 
stated in the sale-deed is admittedly 
very much greater than tbe ordinary 
market value of the property. As, how- 
ever, we are of opinion that apart altogether 
from a oonsideration of tbe mortgage-deed 
two of the items mentioned as consideration 
in tbe sale-deed itself are fiotiticas and 
that, therefore, that price has not been 
flzed in good faith, it is unnecessary for 
as further to discuss whether the con- 
sideration of the mortgage-deed has also 
bsen inflated, Tbe two items to which 
we refer arei^flrst, tbe item of 
Rs. 2,5l5-5*6, which is stated to be com- 
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posed of the snm of Rs. 700 due- on 
acoouni of the value' of the stamp tieed in 
the' mortgage-deed of Ihe of* July 

1"91 with interest thereon and, secondly, 
a portion of the item of Hi 5716-10, 
said to be due for increased amount., of 
revenue of ^village Mankapnr from the 
2Ut July 1891 with interest. The learned 
Subordinate Judge has found both these 
items fictitious and we have no hesitation 
in agreeing with him. The learned Aivooate 
for, the .appellant, wonli nrge with rsgard 
to the first item that it- represenjiis -a .real 
debt, as in paragraph 9 of. tlis mortgaga- 
deed of the 2l8t of July 1891' it is statod 
that in addition to the amount for «^hioh 
the mortg.igi wAi ezesatej, Rs, 700 was 
further owed to the mortgagee, .on account 
of the price of stamp and other registra- 
tion erpenses and that a separate document 
will ba executed for that amount; and ^he 
farther points out that there is qo fivjdenod 
of the re-payment of this debt. It ■ i's 
admitted that no deed was, ezecpted for 
.this debt and it is difficult to. ,,be](i0.ve 
that had the debt not besq paidjoff, tbe 
creditor who is a money-lender -would -have 
allowed it to- remain outstanding ^ for 24 
years without obtaining some ,dooa 9 i 6 nt,or 
security for it and without. any , time 
demanding payment. In theoase of 
V. Legh (1)' it was held that where a 
period of .twenty years has been allowed 
■ to elapse .without any, demand,: that fact of 
itself gives rise to. a presumption that a 
bond has been paid off. We find that 
subsequent to 1891 there were many transac- 
tions hstween tbe parties and that earlier 
debts were incorporated in sabseqqent deeds 
but nowhere is there any mention what- 
soever of this debt. Thera is also no 
evidence that in the creditor’s account 
bcoks this debt has baen carried forward 
'after the year 1903. It is arged on* babalf 
of the appellant that other debts bava 
also not been carried forward in the aocountSi 
but we are unable to • say whether this 
contention is correct or not, as all the 
aoooDot books • have not been produoad.** In 
tha peculiar oiroumstanoas of the case* it 
was certainly for the appellant' - to explain 
whythe item bad not -baen carried fOt'WAfd 
in his accounts after the year* 19931.* *1?be 

' (1) <17&3) 99- B; B. 1039; 1 T. it, 270: 
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Uanied Advocate . for the ' appellant also 
nrgeB that the plaintift'respondent ehonld 
have examined Amar Singh as he would 
have been the best witness to say whether the 
debt, bad been paid or not, hut the plaintiff- 
respondent’s ease was that the vendor and 
the vendee were 'acting in oollnston to defeat 
hie claim for phe-emption. We think that 
the plaintiff-respondent was justiOed in not 
siting the vendor as one of his witnessesr 
We 6nd that there bad been a previous 
litigation with regard to a Aanuas share 
bf the same village between the plaintiff on 
one 'hand and the vendor and the vendee 
on the other hand, in whioh the plaintiff 
h^d been enooessful and . bad obtained a 
deoree for pospession of the 4- annas share 
with mesne pro&ts thereon, and in that 
suit he bad been opposed by both the 
vendor and the vendee. He, therefore, bad 
good reason, apart altogether from his 
eollnsion with the vendee in the present 
ease, to suppose that the vendor was un- 
likely to give evifienoe in his favour and 
the fact that the debt, even if it bad not 
been re-paid, would have been time* barred 
bver 20 years ago, is also a olear indication 
that it has not been entered in the sale* deed 
in good faith. 

With • kegard to a portion of the - item 
of BpS. 5,716*1*0 for the-inereased revenue 
of village Mankapur from 2lBt of tTuly 1894 
it is admitted by the learned Advocate 
lor the appellant that this amount is not 
eorreot, but it is urged that a hona'Hide mistake 
was made without any intention to defraud. 
It IS urged that at the time of preparing the 
account the appellant had net all his 
account books before him and that a mistake 

^**<1 ourselves 

unable in the oiroumstanoes to accept this 
argument. We have pointed out that 
there had been a previous litigation between 
the vendee and the plaintiff respondent 
with re^rd to a 4 annas share of this 
Village and m that litigation the plaintiff- 
respondent had been Bucoasafal. The vendee 

’ 'plhlntiff- respondent was 

entitled to claim ^‘pre-emption and in’ the 

oiroumstanoes: the probabilities are that 
the vendee would do bis utmost to defeat 
such a olaim. ^ In any case one would have 
expected that in preparing the account of the 
amount due from the vendor he would have 
prepared it from his account books. We 6nd 
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that although enhanced revenue from the 
year 1894 has been included, no enhaaoemeut 
in fact was made up to the year 1900 
and the account books of the appellant show 
that the revenue of Rs. 335 8 0 entered in 
the mortgage-deed of 1891 is the exa®! 
amount that was paid every year up to 
1900. On these honaideratiohs we hold that 
the whole item of Rs. 2,615-5*6 and a con- 
Adorable portion of the item of Rs. 5,7 16-1-0 
entered in the consideration are dotHious. 

'• In order to determine whether the price 
entered in the sale-deed has been fixed 
in gbod faith, we are entitled to examine 
whether there is any very great difference 
between the prioe and the market value of 
the property. If the prioe entered in the 
sale deed greatly exceeds the market value, 
that fact would be relevant to the issue 
of good faith {_Dwarka v, Ludar (2), fiawi 
8arup Sahu v. Karam UUah Khan (3)]; but 
it would, of course, be open to the vendee 
to show special oiroumstanoes whioh induced 
him to pay a fancy price for the property. 
In the present case admittedly the ordinary 
market value of the property is not more 
than Rs. 35,000, while the prioe entered in 
the sale deed is no . less than Rs. 55,000. 
The reasons alleged by the vendee why he 
was willing to pay such a very high price are 
that his old debts were being paid off, 
that the village borders on one of his own 
villages,' that there is a metalled road 
through the village and that as there is a 
Kothi of Raja Swaini Dayal Seth at- Ijalpur 
near the village, he wanted to build a house 
for himself close to that Kothi for safety’s 
sake. These reasons do not seem tons to 
be at all adequate and we do not think it 
at all likely that the appellant merely on 
these grounds wonld have been willing to 
accept property wortU not more than 
Rs, 35,000 in full discharge of debts amount- 
ing to Rs. 55,000, 

We, therefore, hold thalthe price entered in 
the sale-deed was notfixed between the parties 
in good faith and it follows, therefore, under 
section 13 of 'Act K'VllI of 1876 that O.tj 
market value of the property must be taksi.n t .. 
the pre*emptioti price. The market vtil-io ■- 
certainly not more than Hs. 35,000, 

annual profits amount only to about *3 psi n?‘\' <. 

* 

(2) 4 O. C. 217 atp. 2^. 

(3^ 25 Ind. Cai. 4)}; 36 A. 1434; 12 A. L. J. 


t • 


% I n 



INDIAN OASES. 


MA.HAU4DSiHB3 APP^LtL KWl t?, SSCISTABT OP STATE FOB INDIA. 



of tbis sum and tbe learned Advooate for the 
appellane has not attempted to show that 
the property is worth more than this. 

The resnit is that the appeal iails and is 
dismissed with costs. 

We have been asked by the le<\rned 
Goansel for tbe appellant to espunge tbe 
note at tbe end of the lower Court’s judg- 
ment, in which it is stated that after the 
decision of the appeal that Court will 
consider the propriety of issuing notices 
to Bhola Nath and Partah Narain to show 
cause why they should not be prosecuted 
under certain sections of the Indian Penal 
Code, The learned Subordinate Judge held 
that tbe unregistered promisfory notes 
which were mentioned in the mortgage* 
deed were Bctitious and Partah Narain, 
who was the scribe of the notes, bimirelf 
gape evidence that they were written on 
the date of the 6ale*deed and were antedated. 
If a Court in the course of its judgment 

finds that a witness has given false evidence 

or that a party has rendered himself liable 
to criminal proceedings, there is no impro- 
priety in stating in the judgment that 
separate proceedings will be taken against 
such witness or party. In deciding this 
appeal we have not discussed tbe genuineness 
of the unregietered promissory notes re- 
ferred to. W^ithout expressing' :any opinion 
as to whether a prosecution should be in- 
stituted or not, we see no reason for hold 
ing that the lower Court was not justified 
in recording the note and we. therefore, 
decline to direct that it should be ex- 
punged. 

Appeal dismissed. 


BOMBAY HIGH COURT. 

Second Civil Appeal No, 922 cp 1917, 

August 1, i919. 

Present: — Mr. Jnstice Shah and 
Mr. Justice Hayward. 
MAHMADSAHEB APPALAL KAJI 

r— A ppellant 
versus 

Tatr SECRETARY of SPATE foa INDIA 

AND ANOTHEtt^RsSPONDBNTd. 

Dj:nhiy Revenue Jurisdiction Act o/ 18/6^, «. 4 


.(k ) — Bombay Titles to Rent-free Estates’ Act of 
18>2J — Jurisdiction of Civil Courts — Kaji inam-^ 
Resumption by Collector — Suit for declaration that ordet 
directing resumption is illegal, whether cognisable 
Civil Court, . - . 1 

* ♦ 

A suit by the holder of a kaji inam, based upon ; a 
decision of the Assistant Inam Commissioner nnder 
the Bombay Titles to Rent-free Estates Act, 1862| 
for a deolaratiou that an order of the Collpct^ that 
the plaintiff should pay certain rent in respect of 
the inam lands or that the lands should be forfeited 
is illegal and ultra vires, is cognisable by a Civil Ooprt 
nnder section 4 (I;) of the Bombay Revenue Juj^- 
diction Aot, and the cironmstanoe that the plaintiff 
is an alienee from the original grantee does not take 
the suit out of the provisions of the olaase.tp. 99, cols. 
I A 2.] 

Appeal from tbe decision of the District 
Judge, Belganm, in Appeal No, 264 'pf 
1916, confirming the decree * passed by the 
Assistant Judge at Belgaum, in Suit No. , 4 
of 1915. 

Mr. A, O. Desai, for the Appellant. 

Messrs. Q, S. Rao and J, G, Be/e, for 
Respondent No. 2. 

JUDGMENT. 

Shah, J. — Tbe plaintiff in this case cues 
for a declaration that the order of the 
Collector, dated 2ad June 1914, directing 
that be should pay certain rent on the 
lands in question or that the lands should 
be forfeited, is illegal and ultra vires. 

The defendant No. 1 (the Secretary of 
State for India in Oonnoil) and defendants 
Nos. 2 and 3 in whose favour the said 
order was made contended in the Trial 
Court that tbe jurisdiction of the Civil 
Courts was ousted by section 4 (a) of the 
Bombay Revenue Jurisdiction Aot (X of 
1876) and that the order ^vas justified by 
the rules framed by tbe Government in 
1908 in exercise of tbe powers conferred 
by sections 8 and 10, Bombay Act XI of 
1852, and Aot VII of 1863, eeotion 2, 
clause (3>, regarding the reeumption and 
oontinuanoe of service lands. 

Tbe- Trial Court held that the Jariediction 
of the Civil Court was not ousted, that the 
rules did not justify tbe order of tbe Col- 
lector, and that he was entitled only to 
levy the full assessment. It .asoordingly 
declared that tbe Collector was not entitled 
to recover from the plaintiff * any eum ex- . 
oeeding the full assessment of tbe lands in 
suit and ordered a refund of tbe sum recover- 
ed io 6X9039 of the full assessmsut in 
pursuance of the Oolleotor’s order. 
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The defeodBut No. 1 aoqniesoed in this 
yiew before the lower Appellate Oonrt; and 
the oontentions raised by defendant No. 3 
as to the validity of the rales in relation 
to the serviae lands in qaestion and as to 
jorisdiobion under seetion 4 (a), paragraph 
3, were disallowed by the lower Appellate 
Oonrt. In the result the deoree of the 
Trial Oonrt wasoonfirmed. 

^ In the appeal before ns defendant No. 1 
has not raised any objeotion to the desree 
appealed from. On behalf of defendant No. 
3, who is the appellant here, it is urged 
'that the jnrisdiotion of the Civil Coarts is 
ousted under eeotion 4 (a), paragraph 1, 

The points raised in the lower Appellate 
Court have not been urged before us on hie 
behalf; and it is not suggested now that 
the Colleotor’s order is iustified beyond the 
extent recognised by the lower Courts or 
that the jorisdiotion of the Civil Courts is 
ousted under seotion 4 (a\ paragraph 3. 
On behalf of the plaintiff, no objection is 
taken to the deoree so far as it allows the 
levy cf full assessment against him. Thus 
in this appeal we are not oonosrned with 
the merits of the deoree passed by the 
lower Courts, but only with the question 
of jurisdiction raised by defendant No. 3. 

It is urged that the claim relates to 
property appertaining to the hereditary 
office of a katif which is one of the 
offioes expressly reoognised under Act X[ 
of 1852, Sohednle B, rule 8, paragraph 1, 
or which is the office of a village officer 
within the meaning of seotion 4 (a), para> 
graph 1, and that no Civil Court can exercise 
jurisdiction in relation thereto. But the 
provision relied upon is subject to the exoep* 
tions appearing in the same seotion. As indi 
eated by the proviso clause (ik), if any person 
claim to bold property wholly or partially 
exempt from payment of land revenue under 
an adjudication duly passed by a competent 
officer under Act X£ of 1852 which declares 
the particular property in dispute to be exempt, 
such claim shall be cognisable by Civil Courts. 

th® present case the plaintiff relies upon 
a decision of the Assiatant Inam Commissioner, 
dated Slst December 1852, and claims in 
effect that the land in qaestion is wholly 
exempt 'from assessment. The Sanad sub* 
■equently granted in 1867 is only a formal 
expression of that decision. Thus the 
plaintiff’s claim is clearly within the scope of 


the proviso and cognisable by Civil Courts. 

It may be that on the merits he may not 
be able to substantiate his claim fully or at 
all : but that does not affect the jurisdiction 
to consider his claim to bold the land wholly 
free under the decision of the loam Com* 
missioner* 

It is contended, however, that the plaintiff 
claims as an alienee and not under the person 
upon whom the inam was conferred under the 
decision of the Inam.^Commissioner and that 
the exception cannot apply to him. The 
proviso in terms applies to any person 
claiming exemption from land revenue under 
an adjudication duly passed by a competent 
officer under Act XI of 1852. I do not see 
how an alienee can be treated as being 
outside the scope of tbe provision. Further 
the decision of tbe Inam Commissioner 
expressly saves tbe rights of other persons, 
whose names may not appear in the 
decision, and it is made clear that tbe 
decision should be taken to mean how long 
the land is to be oontinued free from assess* 
ment. 

In this view of tbe matter it is not neces* 
sary to consider tbe effect of seotion 5 (a), 
which has been relied upon by tbe plaintiff 
as saving the jurisdiction of tbe Civil Courts 
in a suit like the present. The plaintiff’s 
contention is that his suit is against Govern- 
ment to contest tbe amount claimed and 
recovered as land revenue on tbe ground 
that such amount is in excess of the 
amount authorized in that behalf by Gov- 
ernment. He further contends that the 
amount claimed and recovered under the 
Collector’s order is laud- revenue within 
the meaning of the Bombay Revenue Juris- 
diction Act, and that it is in excess of the 
amount authorised by Government under 
Act X[ of *852 or under tbe Sanad. On 
tbe other side it is contended that tbe 
amount must be deemed to have been autho. 
rised under the rules framed by the 
Uovernment in lb08 and that section 5 ^a) 
cannot save the jurisdiction of tbe Civil 
Courts. Tbe plaintiff’s contention is nnl 
without loroe. But as 1 have it 

is not necessary to decide this question. 

only point raised on behalf of the appvM.ir.t 
as to tbe jurisdiction of tbe Court 

The qaestion relating to the moe'jKU' ' ’ 
.resumption’ of an inam under Act X-: 
1852 in respect of service land.s 
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to any hereditary office nsefal to the 
village oonomanity as distingnished from 
the State has been incidentally argued. 
But it does not affect the point of jaris- 
diotion in any way. It is really a point 
touching the merits of the Collector's order; 
and neither party has objected to the decree 
under appeal on merits. It is not, therefore, 
necessary to express any opinion about it. 

The result is that this appeal is dismissed 
and the decree of the lower Appellate Court 
confirmed. 

The appellant to pay the costs of re- 
spondent No. 2. Reppondent No. 1 ito bear his 
own costs. 

HiTWARD, J. — 1 agree 

Decree confirmed. 


OUDH JUDICIAL COMMISSIONUJR’S 

COURT. 

First OiVil Appeal No. 39 op 1917 , 
Deoembfr 23 , 1918 . 

Present Pandit Kanhaiya Lai, A. J. C., 
and Mr. Daniels, A. J. C, 

SHEO DAYAL and others— DepeaDvatj 

— Appellanis 

VBTSUS 

Bafca PIRTHIPAL S INGH— Pl.intiff— 

Respondeat. 

Landlord and tenant — Under-proprietary rights 
acquisition of—Adverse possesiion, acquisition of title 

Defe.uhiuts brought a suit to establish under- 
propnetary rights in 1868. Their clium was reject- 
od but tl.p’ Nvere given a lease of the village for 
the term of tlie settlement, 'ihrough some mistake 
however, the decree was not given effect to and 
wlion the bottlomunt Khowat came to bo prepared a 
year later, an entry of under-proprietary right was 
made in their lavour. The khewat was proclaimed 
tor objection.-; and none were made, and on all subse- 
occasions the defendants claimed to be under- 
proprietor.'j. Jn ibb? their claim wjs resisted by 
thr, in possession of tho estate, but it was 

r obi'ld. Mid on other occasions it was either explicitly 
«<r lU'-'Uly admitted. 'J ho settlement came to an 
< r .l i:i ifl'it;, but the defendants continued to be 
i; 1 -.u us uuder-proprictora and on two occasions 
•ssvrted o tmusferable right by mortgaging 
-Gbot (he land. In 1915 the plaintiff for the 
; unic questioned the right of tho defendants to 
■ egurded as under- proprietors: 

;/c'/d,t)uib after the expiry of -the settlement the 
.cfondaius were in adverse possession of the village 
cbinmiig tnle as mider-proprietore, and that their 



title had been perfected by prescription, fp'. 102, col. 
2;p. 104,col. ].] • ^ ^ ' 

Appeal from the decree. of the Addittob^tl 
Sabordinate Judge, Bara Banki, da.ted'the- 
ISth December 1916, 

Mr, A, P, Sen^ for the Appeilanta, 

Babus Ram Chandra and Surendro NaA 
Hop, for the Respondent. 

JUDGMENT. 

Kanhaita L*l, A.J.C. — The dispute in this 
case relates to the village Knsehti wbioh forms 
part of the Surajpnr E3tate» of which the 
plaintiff is the proprietor. The delfepdanis 
claim nnder-proprietary rights in tbe said 
village. In a suit brought by tbe pTaintiff 
for tbe recovery of arrears of rent against 
the defendants in respect of tbe village it 
was held by the Revenue Court tKat tbe 
former was not entitled to claim interest on 
the arrears, as tbe latter were under pro* 
prietois. Tbe present salt was, therefore, 
filed by the plaintiff for a deolaration that 
the defendants bad no right of any kind, 
proprietary or ander-proprietary, in the 
village. The defence was that tbe defend* 
ants and their ancestors had been in 
possession of the village as under-prpprie* 
tors and had been effecting mortgages of 
their interest therein within the knowledge 
of the plaintiff and bis predecessors- in>title, 
that the plaintiff and his predeceesors-in*' 
interest had been admitting tbe title cf 
tbe defendants as . under- proprietors in 
many proceedings and that the claim was 
barred by time. , 

Tho Coart below decreed tbe claim, and 
the main questions for determioation fii 
this appeal are whether tbe defendants 
have acquired an under proprietary title 
by dint of adverse poceession from., more 
than 12 years and whether the ollaim is 
barred by limitation. It' ie conceded that 
the claim brought by Bhagwandih . Sipgb, 
balip Singh and Durga Singh, tbe ances- 
tors of the defendants, on the 25tb Febru- 
ary 1*68 for a snb-eettlement of the vUlagS 
was dismissed and that by .virtue o.f a 
oompremise to which the ancestors of tho 
defendants and the then Taluqdar of lihe 
Surajpur Estate were parties, the only 
relief granted to the former was that, they 
were entitled to bold a theka or lease of 
the village for the term of tbe regular .^sel* 
tlement on a rental of Rs. 1^200 per year 
(Exhibit lb). Tbe or^er then passed appears. 
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howaYeTi to fa%Te' baen for st^me peason ' op 
BDotbep ^isresarded when Ifae setUenient 
peoord ■ oam'e to be prepared, for they were 
reeopded in the pu'ihtndcLri kheurnt of Manza 
Knsehtii whioh' forma a part of the" aettle* 
ment reooEd,- the preparation of whioh 
was oomplqted on the 16th November 1869^ 
as pukhtadar$ liable to pay a jama or re- 
venue of Bs. Ii200 per year. (Exhibit 1)87). 

On the 3rd April 1&68 the then Talati' 
dar of Sura jpnr Estate brousht to the notiae 
of the Settlement Court that Bhagwandin 
Singh, .Dalip Singh and Durga. Singh were 
not entitled to pukhta^iari rights in the 
village but had erroneously stated in their 
application for exeoution that they 
had got a deoree for pukhtadari rights 
(Exhibit 12), and on the 7th April 1863 
an order was passed by the Settlement 
Offioer that they had been granted only 
thikadari rights and not pukhtadari rights 
(Exhibit 11), This order was oommnnioated 
through the Sadar Munsarim to the deoree* 
holders (Exhibit 16), and it is diffioult 
to understand bow in spite of the deoree 
whioh was absolutely ^olear and the order 
above referred to, the nam^s of the deoree'* 
holders oame to be enterel in the settle* 
ment reoords as pukhtadars. 

The faot, however, remains that that 
entry remained unohallenged for the entire 
period of the settlement and, on the 
persons entered as pukhtadars .dying, 
mutations of names were eSeoted from 
time to time in favour of their heirs 
(Exhibit D2), That was not all. In 1869 
the wajib^ul-art of Manza Kusehti desoribed 
as an under-proprietary village was prepared, 
wherein it was mentioned that the holders 
thereof had obtained a deoree for thekadari 
rights as under-proprietors (digri thekadari 
matahtt) on the 25t*h February 1868 and 
a settlement of under-proprietary rights 
was stated to have been made with them 
for thirty years with effeot from Kharif 
1867 to Babi 1897 and afterwards till 
the pleasure of the Government on a 
jama of Bs« 1,260 per annum, out of 
whioh the Talnqdar was to pay Bs. 650 to 
the Government and appropriate the 
remaining B^. 550 himself (Exhibit Dl). 
This wijib-uharg was probably diotated by 
the persons then liviog io the village 
who had olaimed uuder proprietary rights 
aud may ngt ba entitled to maeb weight 


in faoe of the terms of ^he deoree wBioh 
are clear = and- speoiSo, it affords 

evidence of the faot that even then ' the 
anoe'slora of tHe defendants were^olaitifing 
under-proprietary rights and - ‘had 'an 
impression that they had o'btaihed a^eoree 
for thekadari xighta as under-ptoprietbrs. 

• In 1887 the village was' attaohed in 
execution of 'a deoree obtained by' Jagan^ 
Path against Bant Obbabraj Kuar, the 
widow of Mahpal'Singh and the mother of 
the present plaintiff. SantBakhsh Singb, 
Gajraj Singh and Darshan Singh, the prm> 
sent defendants Nos. 1, 2 and 5, and Dorga 
Singh, the father of present defendanle 
Nos. 3 and 4, filed an objeotiori,’ olaimicg 
that they Held the village in under-proprie- 
tary right. The Counsel who appeared' ~ fot* 
the judgment- debtor, Bani Chhabraj Kuar, 
admitted the title of the objectors “"and 
stated that they were under-propi^ietors 
paying Bs. 1,200 per year, out of whioh 
Bs. 650 were for revenue and Bs. 550 for 
Taluqdari right. On the 19th Maroh 1887 
that objeotion was allowed and it was held 
that the rights of the obieotors oonld not 
be put to sale and that the deoree-hoTder 
was entitled to the sale of the right of the 
Tal^adar to reoeive Bs. 550 per year only 
(Exhibit D5). It is not olear bow the estate 
of Bani Tale wand Kuar, who was the 
Taluqdar of the Surajpur Estate when the 
deoree of the 25th February 1868 was grant- 
ed, passed to Bani Gbbabraj Kuar, the 
mother of the plaintiff. At the time when 
Aot I of 1869 was passed Raja Udit Pratap 
Singh was shown as the owner of the Suraj- 
pur Estate in the lists appended to that Aot. 
He was probably snooeeded by Bani Tale wand 
Kaur and later on by Mahpal Singh, the 
father of the plaintiff. During tbe minority 
of the plaintiff, tbe estate was, aooording 
to the Gazetteer of tbe Bara Banki 
Uietriot, page 90, under tbe management 
of the Court of Wards and Rani Chhabraj 
Kuar oould only have been in possession 
of the village under some assignment from 
Mahpal Singh or as a guardian of the 
plaintiff before the Court of Wards ■; -A: 
oharge of the estate. The ordoi :» 

mentioned restrioting the sale to t e ru'st 
of the Taluqdar to reoeive Hs. o '; ; v 

year is, in the absence of proof at' »• 
nature of the interest held by ti> 
of no value except as an -j 
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tiiider«proprieiary rights by or on behalf of 
the present defendants within the knowledge 
of the person then in possession. 

Dnring the period the Oonrt of Wards 
held possession of the estate on behalf 
of the plaintiff reoeipts were granted to 
the defendants for rent paid by them, 
wherein their statns as pukhiadc^re was 
aoknowledged (Exhibits D60 to D67), 
These reoeipts were exeonted in 1893, 
1894 and 1895. At the last settlement 
the revenue payable in respeot of the 
village was raised to Rs. 780 per year and 
the rent payable by. the defendants was 
similarly raised from Hs. 1,200 to Bs. 1,330 
per year (Exhibit D2). With the expiry of 
the preosding settlement the lease granted 
to the predeoeBsors-in*title of the defendants 
by the desree of the 25th February 
1868 terminated and a new Beoord of 
Bights was prepared in wbioh the defend* 
ants were deolared liable for a higher 
rental. The Court of Wards in oharge 
of the estate of the plaintiff sued them 
for arrears of rent treating them as under* 
proprietors (Exhibit D6). In May 1903 
and again in August 1912 Jagannath 
Singh, one of the defendants, mortgaged 
some land with Satrohan Singh (O. W. No. .3) 
with possession. 

The right of the defendants to hold 
possession of the village as under^proprietors 
was questioned for the first time in the 
suits . for arresrs of rent brought by the 
plaintiff in 191b (Exhibits 1 and 2), 
But by virtue of the possession held hy 
the defendants under an assertion of under* 
proprietary title from the time of the 
expiry of the lease, .granted by the decree 
of the 25th February 1868, they acquired 
an adverse right which it is no longer 
open to the plaintiff to question. Whatever 
might be said against the right of the 
Court of Wards to bind the ward by an 
admissipn of title not justified by the cir- 
cumstances, the plaintiff cannot escape 
responsibility for not having challenged the 
right of the defendants to hold possession 
of the village as under proprietors after 
be assumed the direct management of the 
estate. ■ The principle of holding over does 
not apply, because from the time of the 
first Regular Settlement when theancestois 
of the defendants were entered as pu^thtadarst 
|be defendants and their ^^noestors did not 
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pay rent otherwise than as pukhii^darB and 
the defendants have oontinued doing , the 
same since the last settlement when- the 
rent was enhanced. The defendants hove 
enjoyed possession of the village under an 
open assertion of pnder> proprietary 'title 
from more than twelve years prior to the 
suit. 

The appeal is, therefore, allowed and the 
claim of the plaintiff dismissed. The de- 
fendants appellants will get their costs here 
and hitherto from the plaintiff respondent. 

Daniels, A. J. C.-r-I agiee with my learn- 
ed oolleagne that the defendants^appellants 
have established their claim to under-pro- 
prietary right by adverse possession. The facts 
of the case have been sufficiently stated by 
him and I need not re^state them. The 
plaintiff-respondent relies exclusively upon 
the proceedings of 1867-8 and I agree that 
the result of those proceedings was that 
the appellants got a decree as ihekadarw 
for the term of the settlement and that 
the under proprietary right which they 
claimed was not decreed. Through some 
mistake, however, the decree was not given 
effect to and when the Settlement Khewat 
came to be prepared a year later, an entry 
of under* proprietary right was made in their 
favour. There is an order on the khewat 
itself (Exhibit D 80 that it should be pro- 
claimed for objections on the spot for one 
month, but it is clear that no objection 
was made. In this khewat the appellants 
were definitely recorded as under* proprietors. 
The word pukhtadar'^ is used throughout the 
proceedings as the vernacular equivalent of 

under* proprietor”, in the very papers otn 
which the respondent relies, a. g.. Exhibit 
19, the appellants* claim is described as 
claim for pukhtadari right.** 

There is, however, no direct evidence .to 
show that the respondent was aware of the 
entry and it is possible for him to plead 
ignorance of it. We find, however, that on 
every subsequent occasion of which we have 
any evidence the defendants claimed to bs 
under-proprietors and their claim was either 
Qpheld or admitted. The evidence falls into 
four groups : — ,, . y 

(1) the proceedings of 1887|, 

( 2 ) evidence relating to the period when' 
the estate was managed by .the Oonrt of 
Wn-rdw on behalf of the plaintiff, - ; 

(3) settlement proceedings ol .189,6-7^ : 
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(4) BubBSCiueiit aot* of tha defendants 
dealing with the property as property in 
Whioh they had a heWtable and transfera- 
ble right. 

These last are of minor importanoe but 
the statement of evidense will be inoomplete 

without them. , 100 ^ 

' As regards the proaeedings of lco7 we 

'do not. know precisely under what title 

Affwaminat Ohhabraj Kuar held the village. 

It is clear that she cannot have been acting 

merely as guardian of the plaintiff, or this 

fact must have appeared on the face of the 

proceedings. 

In the absence of evidence as to the nature 
-of Mfuammai Ohbabraj &uar*8 title it can- 
not be contended that the order recognizing 
the defendants as under- proprietors is bind- 
ing on the plaintiff, but it is relevant under 
section 13 of the Elvidenoe Act and is of some 
Importanoe as showing that as far back as 
'ld87 the appellants not only asserted the 
under-proprietary right which they now 
olaim but asserted it successfully against 
the person then in possession of the estate. 
Persons of the status of the appellants are 
DO doubt at a disadvantage when litigating 
with a wealthy Talaqdar, bul it would cer< 
tainly have been better if they had pro- 
duced evidence to show exactly under what 
title Muiammat Ohhabraj Kuar was at that 
•time in possession of the village. 

During the period when ‘ the Court of 
Wards held possession of the estate on 
behalf of the pUintiS, receipts were granted 
to defendants for the rent paid by them 
(Bxhibits D 60 to D 67). In these receipts 
the defendants’ status as under-proprietors 
was acknowledged. * The receipts produced 
Were for the years 1893, 1894 and i89o. 

The learned Subordinate Judge considers 
this evidence as if it were a gratuitous 
admission of title made by the Court of 
Wards to the prejudice of their ward which 
San, therefore, be ignored. This is not a 
fair way of looking at the matter. The 
Court of Wards would be the last body 
to gratuitously abandon any right to which 
it was entitled. It frequently goes out of 
He way to assert rights which under the 
looser management of the previous holder 
had been allowed to slumber. On the other 
haddr just bsoalae tha Court of Wards keeps 
more careful records and has always enforced 
a systenq of counterfoil receipts, it is easier 


to get evidence of the condition of things 
under its regime than when an estate is 
managed by the owner. The value of these 
receipts lies in the evidence they afford oe 
the footing on which the defendants were 
treated when the Court of 'Warus took 
over the estate. It is clear that they were 
regarded as under- proprietors and not as 
mere tenants. 

However much it might be open to the 
plaintiff to olaim that in face of his decree 
he could not be prejudiced by the adverse 
entry in the first Regular Settlement, that 
settlement came to an end in the year 1896 
or 1897 and in the new settlement a Sub- 
Settlement Khewat was prepared in which we 
find the names of the defendants recorded. 
Their father Durga Bakhah Singh is also 
shown as lambardar from the year 1887. 
The annual sum payable by them to the 
Talnqdar was enhanced from Re. 1,200 to 
Rs. 1,330 and is shown as made up of two 
items, Rs. 770 revenue and Rs. 550 malikana. 
This entry clearly shows that they were 
treated as under proprietors. It is hardly 
possible for the plaintiff to contend that he 
was unaware of these proceedings or that 
they did not constitute an assertion of 
adverse title against him. 

To sum up the matter, the appellants, 
though described in the proceedings as ex- 
proprietors, 'certainly failed in 1868 to 
establish their olaim for under-proprietary 
right. Through some mistake, however, the 
decree was not given effect to and when 
the Settlement Khewat came to be pre- 
pared a year later, an entry of under- proprie- 
tary right was made in their favour. The 
khewat was proclaimed for objections and 
none were made, but there is no direct 
evidence to show that the plaintiff was 
aware of the entry and it is possible for 
him to plead ignorance of it. We find, 
however, that on every subsequent occasion 
of which we have any evidence the de- 
fendants claimed to be under-proprietors. 
When their olaim was resisted by the person 
in possession of the estate, as happenod in 
1887, the olaim was upheld. C'\ o bor 
occasions it was either explicitly ov 
admitted. It was recognised when \ g 

of Wards was managing the . o 

behalf of the plaintiff. In 1896 7 che « » j- 
ment came to an and. If the righ's 
ths.Wqfendqnts ww holding ww e 
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than those whioh were given hy the deoree 
of J&68, those rights came to an end with 
the ezpira of the settlement,' We should ex* 
.peot to ^Bd either that the Talaqdar gave them 
a fresh’ lease or, that he. ejected them or that 
he allowedthem to hold over on the same rent. 
.Noce^pf these things happened. We 6nd the 
.Settlement. Offioer treating them as under- 
proprietors' and enhancing the rerenne 
payable hy them (it is explicitly so described 
in the , eah-rettlement register) from 
B>3. 650 to Ra. 780. It is in.aocordanoe with 
what has preceded that we find the defendant 
Jagannath , S^hgh in 1903.. and egain in 
1912 /asserting a transferable right by 
mortgaging a portion of the land in suit. 
The evidence leaves no donbt that at any 
rate since the year 1893 the defendants 
have been otaiming noder-proprietary right 
to the knowledge of the plaintiff and that 
their title,' ht^wever defective originally, has 
been perfected by adverse possession. 

The appeal is, therefore, al)owed and the 
claim of the plaintiff dismissed. The de- 
fendants-appellants will get their costs 
here and hitherto from the plaintiff-respond- 
ent. 

Appeal allowei. 


• liAHORB HIGH COURT. 

Sbc6nd Civil Appeal No. 668 of 1919 

October 2i, 1919. 

Present ; — Mr. Justice IjeRossignol. 
JANG— PLAfWTipp — A ppbllint 

versus 

DOGAR AND OTHSRS — Defej^danis— 

R£SPOI<DB^T8. 

Co-aharers m xvell, riylita of — Right to inigah lands 

through lands belonging to co-shttrer, extent of /Ve- 

sumption. , 

Where several ])erson3 are joint owners of a 
common-well, it is implied in their covenant of 
partnership in tlio well that each co-sharer aliall have 
a rif'lit to t^ke water through the nioro adjacent 
lields. The line of irrigation, once determined, cannot 
be altered at the caprice of any co-sharor,' and it ia 

fair presumption that the shortest line of lead 
would be that selected by the co-sharers. 

Second appeal from the decree of the 
District Judge, Jallundnr, dated the iQth 


January 1919, reyersipg that pf Mppsif , 
let Class, Philiaur, District Jnllqndor^ 

the 23th June 1918, deoreoi'ng plaintj^’^ 

claim, 

* ** * 

Lala Fakir 0Aand,.for. the App^aqt* 

Dr. Muhammad Jqhal, for tho RaapQQ^’ 

( JUDGMENT. — Id this case tbeaquf^tion 
was whether the plaintiff had irrig^j^ h>9 
fields through the water channel along, tho 
line A. B.. which skirts defendant’s fielcL 
The trial Ooort held that there was., no 
.sign of a water-coarse at the lipe A. B*, 
but ooDoluded that plaintiff bad irngete4 
.bis fields not throngh any defined oh^qnel 
but by flow over the whole of defendsn^, 
field (Kiarawar). ) - . « 

The District Judge found the • eyidapoe 
contradictory and oapie. to no definite qoq- 
elusion whether a water- coarse hgd ex.ic^ted 
atA.B., but he fonnd that even if (lie 
.plaintiff had nsad a ohanpel &long A. he 
had not used it for so long that an 
essement bad been created in his favQnr, 

Now the parties are joint owners of a, 
common well and in such oases it is implied 
■in their covenant of partnership in tbp 
well that each oo-sba.rer shall have a right 
to take water throngh the more adjacent 
fields; if then the plaintiff can establish 
that be did take water through the channel - 
A. B., it must be taken that he djd eo IP 
consequence of the implied agreement bet- 
ween the CO sharers. 

It does not follow that the line of irriga- 
tion, once determined, can ha altered at the 
caprice of any oo sharer, hut it is ft fftif 
presumption that the shortest line of lead 
would be that selected by the co-sharers 
What the learned District Judge .then 
has to decide is whether the plaintiff bad 
been regularly watering his fields fftom 
the channel A, B. If the fiqding is in ths 
affirmative, plaintiff has a right to a 
tinuanoe of that channel, ev^a though ,■ he 
cannot prove an naer of 20 years. 

Eor these reasons I accept .the apppali 
set aside the lower Appellate Oonrt’i 
deores and remand for fresh decision afte? 
a clear finding on the point indicated hj^i 
been arrived at. 

Costs to follow final event, . 

Oate repiapdci* 

.... _ ^ ^ a J 
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BiH~ SABAH V, BIffDBSBRI 

OTI'Da JUPlOIA-li OOMMISSIONBH’S 

. ^ . . eOUBT. . 

SscohdJDitiii Ap?f al No. 34i 7 of 1918. 

: ,Apfil 16, 1919, 

Prw«** Kanbaiya La], J.O. 

1. S^M . SAftAN^Pl-AIMTIFP — 

^ APPaLLAST 

/ . 

BtNPQSHBl AKD .AKOTHER--DiFBNO.NT3 

^BsSPONOCHTS. 

Prmctpal ani‘ surety •:^Apj^alt abatement of, as 

againi^ prineipal-i^Surety, whether discharged. 

■ . * ' ■ 

The abatemejit/ oE an appeal as against the prinoi* 
pal debtor does not neoess^ly imply that the debt 
payaple by him is extiagaisbed or discharged, and 
inaubh aWse the liability of the surety oontiunes 
in spite of the abatement. 

Appeal from tbe deoree of the Sabordi* 
nate Judge, ^Partabgarh, dated the 16th May 
19l8k reversing that of the Manaif, 
Kuada (Partabgarh), dated the 21th January 
1918; 

S/ed Alt Muhammad^ for the Appellant. 
Babn Bisheshvfir i^aih Srivastava, for Re- 

I # 

epondent No. 1. 
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JIjpG;MBMT. — This waa a anit for the 
reoovery of . money due on a promissory 
note alleged to have- been exeouted by 
Bindesbri and Dwarka, Ratal being their 
surety. Bindesbri denied having exeouted 
tbe said prozniaeory note. The Court of 
first inatanoe found against him, but the 
lower Appellate Court found that tbe exeou- 
tion of the said promissory note by Bindesbri 
was not satisfaotorily established. So far 
as Bindesbri is oonoerned that finding is 
oonolusive and the plaintiff is not entitled 
to any relief as against him. 

D^rkflj on, the other hand, admit- 
ted having exeouted ' it. He pleaded pay- 
ment but ^as uqable to establish that plea. 
Ratal similarly admitted having executed 
the promissory note as a surety. . The claim 
waa deoreed by the Court of first inatanos 
against both q^them. ; Np appeal was filed 
by them, bpt the 'lower. Appellate Court 
dismissed ftte slaim r (^gainst them also. 
Tbe plaintiff nants that the deoree passed 
against D warka epd Ritai, who had not 
appealed to the lower Appellate Court, be 
restored. Dwarka has siuos died and his 
legal representatives have nob been brought 
on tbe reoorJ; A deoree oau, therefore, bs 
passed pqly against Rktai. He was a 
W9ijf but tbe abatement of tbe appeal 


faSt^OPlNaAB p. ^EOaMfBT qy SJ^TIi lOB JITDU. 

• ^ 

as ag^iqst D^f^yka does not pecreesarily 
imply that the debt ; payable by him is 
extinguished or disoharged, ‘ Tbs liability 
of tbe surety eontinues. 

Tbe appeal is, therefore, allowed and tfae 
claim deoreed with costs and future interest 
at 6 psr cent, per annum from the date 
of the suit till payment against Ratal. As 
against Bindesbri the appeal will stand 
dismissed with costs here and hitherto. 

A ppeal allowed 
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BOMBAY HIGH COURT. 

FiBsr Civil Appeal No. 13 of 1916. 

August 1, 1919. 

Presenti — Mr. Justice 3hah and 
Mr. Justice Hayward. 

FAKRODINSAB MAHOMED ARIFSAB— 

Plaintipfs — Appbllasts 

versae r 

The SECRETARY of STATE fob INDIA— 

Respondent.: 

Bombay Revenue Jurisdiction Act (X of 1876^, .s.^4 
(k) — Bombay Tttles to Rent-free Estate Act (XI of 
1852)-- Jurisdiction of Civil Courts — Ehatibki inam 
— for declaration that ioam is not Viable to 
assessment, whether cognisable by Civil Court, 

e 

4 

A. suit against the Government for a declaration 
that the plaintiff is the full owner of a khatibki 
inam and of the hhatibgiri rights appertaining to 
it and for an injunction restraining the Collector 
from recovering the full assessment from him, the 
claim being based on an adjudication made by 
the Inam Commissioner under the Bombay Titles 
to Rent-free Estates Act of 1852, is cognisable 
by the Civil Courts under section 4 (k) of the 
Bombay Revenue Jurisdiotion Act, and tbe circunu 
stance that the plaintiff claims as alienee from 
the original khalib does not take the suit out of the 
clause. LP< P 197, col. 1.] 

Appeal from tbe deoisiou of the Dlstriob 
Judge, Dharwar, in Sait No. 3 of 1914. 

Maasrj. G. S. Hulgaonkar, A. Q. Desai and 
Af. H. Vakil, for the Appellants. 

Mr. Ooyziee (with him Mr. S. S. Fntka r„ 
Government Pleader), for Rospondeiit 

No. 1, 

JCDGMEiVT. 

SsAU, J.— T 09 plaintiff 3099 foraJ^joUri- 
tion that he is the fall owner of sbt Ir.u i ; 
in eqit ani of i)iekhaiihgiri rig’it npparci’ i- 
ing to them, for an injanotion prohioato;^ 
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the defendants from reoovering Bs. 450 an- 
nually from him and for a refund bt Rs. 750 
reoovered by the defendants. 

It is alleged that Fakrndin valad Mohamed 
Easimsaheb was originally the hhaUh in 
Hangal and that as suoh he held oertain 
lands in inam. These lands were allowed 
to remain with him in 1856 by the Inam 
Oommissioner under Aot XI of 1852, Under 
oiroumstanees detailed in the plaint the lands 
and the khatihgiri oame to he alienated to 
the plaintiff’s father in 1864 by Fakrudin's 
daughter-in-law Paohhabi. Thereafter the 
plaintiff olaims to have enjoyed the lands free 
from assessment and performed the services 
as hhaiih until the Commissioner (Soathern 
Division) made an order on the 23rd 
September 1911, direoting that the full 
eoonomio rent be reoovered from the present 
plaintiff and be paid to Mahomed Hanit 
(defendant No. 3) as bng as be officiated 
as hhatxh on behalf of the xnamdar. The 
Commissioner made this order under the 
‘rules framed by the Government in 1908 
under Aot X( of 1852 and Bombay Aot 
YII of 1863, seotion 2, olause (3), and 
their general powers. The plaintiff now 
olaims reliefs in this suit on the footing 
that the said order of the Commiesioner is 
invalid and not binding upon him and that 
Ibe alienation in favour of bis father is 
good. The plaintiff also olaims as an heir 
to Paohhabi. 

It is not necessary to note all the defenses, 
which may be gathered from the several 
issues framed by the lower Court. Three 
issues out of them were taken up as pre- 
liminary issues. Two out of these three 
issues were dropped as having been unne- 
oessarily framed. The only preliminary 
issue oonsidered and decided by the lower 
Court relates to the jurisdiction of the Court 
to entertain the suit. The lower Court 
held that the suit was barred by seotion 4 (a) 
of the Bombay Revenue Jurisdiction Aot, and 
aooordingly dismissed the suit. The plaintiff 
has appealed to this Court and has urged in 
support of the appeal that the jurisdiction 
of the Civil Courts is not ousted by seo* 
tion 4 (a) and that the suit is covered by 
the ezoeption indicated in the proviso, olause 
(k) of seotion 4, and is also saved by seo- 
tion 5 (a) and (5). On behalf of the de- 
fendants it has been oontended that the 
jurisdiotioq of the Courts is ousted under 


the first, second and., fourth parag^pha" ’of 
seotion 4 (aX a.nd that olause (^) doea ^ not 
apply as the pUihtiff- iS' only 'an'^ "alienee, 
and further that the' claim ^relating to the 
hhaHhgiri service is' not nsovered by the 
proviso. Further it is oontended that seo- 
tion 5 (a) does not ' apply as the amount or- 
dered by the Commissioner to bs reooyered 
as the eobnomio rent is really the, amount 
authorized by tha'Government and that, there- 
fore, there is no excess suoh ae is oontem* 
plated in the first part of seotion 5 (^i)! 
Seotion 5 (5), it is urged, cannot apply 
to the present suit, as it relates not. merely 
to a claim batween private parties but to a 
claim against Government. 

In the present oase there oan be no 
doubt that in 185$ the lands ia question 
were ooutinued as the permanent official 
emolument of the hereditary offioa of a 
khatxb in xnan under the deoisiou of the 
Inam Commis8ion<^r. The office' 'of k^atib, 
though not expressly mentioned in Act XI 
of 1852, Schedule B, rule 8, clause I, is 
one of the type contemplated by that clause 
and not by the 5th provision of . that rule. 
The plaintiff no djabt olaims the right tj 
offioiate as a khatib; but his suit in sab- 
stance is to establish his right to hold the 
land free from assessment. It is common 
ground that the Hereditary Offices Aot (III 
of 1874) does not apply to this office. The 
fact that the Commissioner ' has acted 
under the rules framed by the Govern- 
ment under Aot XI of 1852 also confirms 
the view that Aot III of 1874 has ho 
application. The claim may be treated 
as relating to property appertaining 
to the hereditary office of khaiib re- 
cognized under Aot XI of 1852 under the 
first paragraph or in part as a claim to 
perform the defies of the offiae under the 
second paragraph or as relating to lands 
declared by Government or any officer duly 
authorized in that behalf to be held for 
service under the last paragraph of section 
4 (a) of Acb X of 1876. The.e provisions 
are, however, snbjeot to the ezoeptrons 
mentioned in the seotion. The plaintiff’s 
claim to hold the land wholly or partially 
free from payment of land revenue Wilder 
an adjudication duly passed by a oompstent 
offi.er under Aot Xt of 1852 io oognieible 
in the Civil Courts under clsuse (h) of 
the proviso to -^tbe same segtibn,-' } dp nqtf 
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tbiok that tbe oiroamBtanae that ha olaimB 
as an alienee tabea the ease out of the 
proviso. It is not neoeasary to TOnaider the 
further argument based on aeotion 5 (a\ 
though I am by no means satisfied that 
the present suit is not saved under that 
olause so far as it seeks to get rid of tbe 
order of the Commissioner as to tbe eoono* 
mio rent. The ease ia very similar -to tbe 
aesond appeal whioh we have just deoided, 
and the point of jurisdiotion here must be 
deoided in tbe same way. 

The olaim to perform the servioe as 
hhatib, apart from the olaim to hold the 
lands exempt from the payment of land 
revenuetStands on a somewhat different footing. 
That olaim is oovered in form by the first 
part of the seoond paragraph of seotion 4 

(а) and may be in form not oogoizable by 
the Civil Court ; but in substanoe that 
part of the olaim is a matter between 

• private parties. The suit is no doubt against 
Government and properly so as regards the 
other reliefs. But this relief by itself oonld 
well be treated as falling under seotion 5 

(б) . Besides it is a prayer of seoondary 
importanoe in tbe suit, the prinoipal thing 
being the olaim as to lands being exempt 
from the payment of land revenue. It may 
be that on the merits, as to whioh I express 
no opinion, the plaintiff may fail to establish 
that he is entitled to offioiate as*' a khatibt 
but tbe olaim is oogoizable by Civil 
Courts. 

Several other questions have been argued 
in this appeal as bearing on the question 
of jurisdiotion. But they are all qaestioos 
whioh may affeot the merits of the plaint- 
iff's olaim and will have to be oonsidered 
by the lower Court when it oomes to deal 
with the oase on the merits. For instanoe 
it has been argued that the rules of 1908 
under whioh tbe Commissioner has aoted 
are not justified by Aot XI of 1852, 
Sobedule B, rule 8, olause 5, so far as 
they are sought to be made applioable to 
an hereditary offioe, not falling under the 
said olause 5. It is further argued that 
the Sanad relating to tbe land shows that 
the land is inalienable and that what is 
granted is land and that what oan he ra- 
Bumed is the land, and not merely the 
assessment, and further that the Government 
have the right to determine as to who shall * 
pqrforo^ the seryioe of hhaiih. It is qlsQ 


• 15 

argued that whatever may be the powers 
of Chivernment with regard to tbe office, 
they oan only resume what they granted 
in tnam under Aot XI of 1852, that is, 
they may levy full assessment, but they 
oannot resume the possession of the lands 
nor oan they levy the full eoonomio rent. 
But these are all questions whioh touch 
the merits of the case and do not affeot in 
any way tbe point with whioh we are oon- 
oerned at present. 

( would, therefore, reverse the deoree of 
the lower Court and remand the suit to that 
Court for disposal aosording to law. 

Costs up to date to be oosts io the suit. 
Two sets of oosts for respondents (one for 
respondent No. 1 and tbe other for respond- 
ents Nos 2 and 8). 

Hxtwabo, J. — I agree. 

Deoree retfersed. 


OUDH JUDICIAL COMMISSIONER'S 

COURT. 

First Civil Appbal No. 167 or 1917, 

June 6, 1919, 

Pretent: — Mr. Ashworth, A. J. C. 

Shaikh MUHAMMAD IBRAHIM^ 
Dbpbnoant— Appellant 

vertut 

Saiyad ALI NABI and others— Plaintiffs 

— Respondents. 

Civil Procedure Code {"Act V of 190SJ, O. VIII, r. 3 
— Pleadings^Mortgage^deed, denial of, effect *of^ 
Attestation, whethei' must be proved. 

By patting a plaintiff to proof of the mortgage, 
deed set up by him, the defendant must bo taken to 
put the plaintiff to proof of its execution, whioh 
includes its signing and attestation, [p. 109, ool. 2.J 

Appeal from tbe deoree of the Sabordinato 
Judge, Rae Bareli, dated the 25th AaguQt 
1917. 

Bibu Basuieo Lai, for the Appellant. 

Mr. Haidar Husain, for the Responds -ito 

JUDGME NT,— The questions ariaip^j 
this appeal are whether tbe dofendii:,;. . 
appellant oan be said to have pu: 
plaintiffs-respondents to proof of tho 
attestation of the deed on whioh h*. 
sued and if so, whether proper att>>a{..\Si. 
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was proved. The .deed is a mortgage-deed, for registration on that date bat relaaed 

dated .the 28th Eebraary 1905. It was. registration on the ground that Mahamma^ 

therefore, exeented nearly 12 years before Fasib, who presented the deed and' bad 

the date of the ^ait~a fast whioh has a prodnoed a mukktarnama registered at 

bearing on the valae of the evidenoe as to Bhongam, was not entitled by that muhhtar*. 

what happened at the time it was executed, nama to present the doonment for registratipb. 

The lower Court- baa found against the de> The other endorsement, dated the Ist 

fendant*appellant on both the questions Marob 1905, shows that the deed was 

stated, that is to say, it has found'that the presented by the appellant in. person and 

defendant'appeliant oannot be said to have duly registered. It is common - groaqd 
put the plaiutiffa to proof of proper attestaT that on the earlier date Muhammad Fasih 

tion and that, even if he can be held to brought the deed to the plaintiff' No. 1. 

have done so, proper attestation was proved, and requested him to come with him to 

The first paragraph of the plaint of the the Sub Registrar’s oflise for the purpose 

plaintiffs-respondents states that the plaint* of registering it. The plaintiff says that 

iSj are mortgigeas o! the defendant’s pro- he told Mohammad Fasih after perusingi 

perty and the second paragraph sets forth bis power*of-attorney that it did not 

the particulars of the mortgage sued on. appear to give him power to execate the 

To each paragraph the appellant in his bond on behalf of the defendant and he 

written statement has pleaded * not admit* shonid further go and consult the Sqb-< 

ted.” Three' witnesses purport to have Registrar whether he could get the. docu* 

attested the deed. One is dead, hut the ment registered. As to this evidence, 

remaining two were produced by the plaio- the plaintiff doubted Muhammad Fasib'g 

tiffs and deposed to the defendant- appellant power to execute, it is curious that boi 

having signed the deed in their presence should send him to the Sub Registrar to 

and before they signed it. This fact was ask the latter if the document could , be 

also sworn to by plaintiff No. 1 himself. registered. It is unfortunate that Muham* 

The plaintiffs’ evidence closed on the 6th of mad Fasih’s power«of*attorDey waa pot put 

July 1917. On the 19th Jaly 1917 the in evidenoe in this case, but according to 

defendant appellant applied for the sum* the appellant be had given a special 

mooing of 'the Sub- Hegistrar of Salon who power of*Bttorney in favour of Muhammad 

registered the deed, of the scribe of the Fasih to execute the deed on his behalf 

deed and of a person or scribe who had as a general power of -attorney already 

signed on behalf of one of the three attesting given to him did not give him power to ; 

witnesses. Oa the 20tb August 1917 the execute. 1 have little doubt that what 

defendant was examined as a witness for happened is this. There was no question- 

himself for the purpose of rebutting the of Muhammad Fasih’s power to sign the. 

plaintiffs’ evidence as to due attestation. deed on behalf of the defendant, that 

He stated that the deed already bore the power being given him by the special 

signatures o! the three attesting witnesses poner-of attorney. On the other hand' 

before he affixed his signature as the person the general power*o{ attornay registered 

execitiog the deed. This evidence was ob- at Bhongam probably did not contain any 

jected to by the plaintiffs on the ground power to present for registration. This, 

that the written statement did not contest may be mere oonjectDre but it squares 

due attestation, but it waa recorded by the with the facts. At all events the defendant’s . 

learned Subordinate Judge after noting the evidenoe is credible, while the evidence of 

objection. After giving his own evidenoe the plaintiffs is not only contradictory iu:. 

the defendant did not put any of the itself but conflicts with the fact that the 

threee witnesses whom he had called into Sub-Registrar refused to accept the dooo»' 

the witness box. To explain the evidence ment because Muhammad Fasih bad. no t 

in this case it is necessary to point out power to present. To justify the Sub - 1 

that the mortgage-deed sued on bears two Registrar’s endorsement - that Mnbammad i 

separate endorsements of the Bub* Registrar Fasih was not entitled to present the : 

of Salon. Ooe is dated the 20!ih January document, we must infer that Muhammad i 

1905 and shows that the deed, was presented Fasih attempted to present it, W® majr.i 
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(nrtber iDfor that he would' not present 
it for registration unless the deed wae 
already attested. I dp not, however, plaoe 
muob reliaboe on the argument that the 
Sub-Begistrar, before oonsiderihg whether 
Kuhammad Fasih had power to present 
for registration, must have notioed that the 
deed was not attested. This would be'' 
presuming something beyond what; the 
evidence justifies in tbe absence of the 
Sub Registrar as a witness. Again tbe 
signature of tbe defendant on the deed 
is obviously orowded in between the 
signature of Muhammad Fasih on tbe 
extreme left and the signatures of the 
three margiUal witnesses. This obviously 
suggests that the appellant’s signature, 
was added after the signatures of tbe 
attesting witnesses. It is suggested that 
when the appellant signed the deed to 
tbe left of Muhammad Fasib’s signaturei 
there may have been entered by the 
Boribe of the deed the words * witness, witness” 
with a blank under them for the signature 
of the witnesses and that the appellant, 
cramped hie signature in order that it 
might not extend underneath the word 
“witness”. i This appears to me somewhat 
-far-fetobed. Even if we assume' ' without 
proof ^ that soribes do write Mn ink the 
'words witness, witness” in anticipation 
of the signatures of the witnesses, 
nothing would have been easier than for tbe 
first word ”witne8B" to have bsen altered to 
tbe word executant. Both words consist of 
a letter aud a long line. The learned Sub* 
ordinate Judge has held that the evidence 
of the plaintiffs and their witnesses rebuts 
the conteniion of the defendant as to the 
attesting witnesses having signed before him, 
and on the strength of this evidence rejected 
the defendant’s contention which seemed to 
him to be based .ou the mere assumption 
that the deed was complete when presented 
to tbe Sub- Registrar. I have, however, shown 
that tbe defendant’s contention was not 
based on a mere assumption bub was support- 
ed by two strong and distinat probabilities, 
namely, that a person will not present for 
registration a doeument which is obviously 
ipoomplete for want, of attestation and that 
a person eignioga deed as executant will not 
cramp in his signature unless the space has 
bean reatrioted by something following the 
place he signs. I have also shown that the 
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plaintiff No. I’s evidence is self* contradictory, 
where he says that he doubted Muhammad 
Fasih’s power to execute and so sent him to 
find put if he obnld present. The onmnla- 
ttve effect of these two probabilities .mentioned 
in my mind entirely outweighs the plaint- 
iffs’ evidence. The defendant was not bound 
to produce the Sub-Registrar or the scribe. 
It was scarcely likely that they could 
strengthen his 'case and they might havP 
weakened it, at least the Sab-Registrar, by 
prevarication. 

The next point is whether the defendant 
pnt the plaintiffs to proof of attestation. 
Order VI, rule 8, has been invoked to support 
the contention that merely putting the 
plaintiffs to proof of the mortgage-deed 
was not sufficient to put them to proof of 
attestation. This order is not applicable. It 
produces Order XIX, rule of the Rules of 
the Supreme Court in England, and the 
meaning of it is that the plea non est ' Jaciu^n 
or I do not admit the contract Or deed” can 
only be taken to mean that there was no 
contract or deed made by the defendant. 
When this alone is pleaded, the defendant 
cannot afterwards say that there was a con- 
tract but it has no legal effect. By putting 
the plaintiffs to proof of the mortgage-deed 
the defendant must be taken to have put them 
to proof of execution, and execution includes 
signing and attestatbn. The plaintiffs pro- 
duced evidence to. prove proper attestation 
and the defendant was eniftled to show that 
that evidence was false. He was not bound 
to indicate in bis written statement how he 
proposed to prove that this evidence was false. 
I think that there is no room for doubt that 
to save trouble tbe parties to this ihortgage- 
deed on the ist March 1905 used the deed 
already executed and attested on the 2Sth 
February 1905. That they were in a hurry 
to get through the affair on the later date is 
obvious from tbe fact that they have even 
forgotten to cross out the name of Muhammad 
Fasih as executant, tbe retention of which 
was not only unnecessary bat was improper 
after execution by the defendant himself. 

It has been represented to me by the re;- 

pondents’ Counsel that if this claim of 
plaintiffs is rejected on the formal groaii.l .-j'-, 
improper attestation, a grave injustice will 
done. I agree, that so far as the 
shows the conduct of the defendant in 
tbe plaintiffs to proof of attestation is opsu to 
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afcrong objeotioB* The plaintiff No, 1 waa 
an old aohoobfellow of the defendant 
Mabammad Ibrabinii and it ia not pretended 
that the money aeonred by the mortgage 
was not advanoed. At the same time it ia 
not possible to hold that a deed which waa 
not properly attested was properly attestei 
merely in order to promote jastioe. There is 
one thing that 1 oan do for the plaintiffs, and 
that ia to order that a oopy of thia judgment 
be sent to the Collestor of Badaon under 
paragraph 658 of the Ondh Civil Digest. It 
does not seem desirable that a Deputy 
Colleotor employed as Seoretary of a Diatriot 
Board (Badann) should resist his ereditors* 
claim on a merely teohnioal ground. That he 
has done so would suggest that he is seriously 
embarrassed. 

For the reasons meutioned I allow this 
appeal and dismiss the suit but direst 
that the parties bear their own costs in hoth 
Courts. 

The plaintiffs-respoodents have 61ed cross- 
objections, but on an objection by the office to 
the sufficiency of the Court-fee they have 
withdrawn them. These cross-objections are, 
therefore, dismised. 

Appeal alluvoed. 


BOMBAY HIGH COURT. 

First CiViL Appeal No. 185 of 1916. 

August 18, 1919. 

F resent :>^Sir Norman Maoleod, Kt., Chief 
Justice, and Mr. Justice Shah. 
MANCHHABAM BHIKU PATIL 

AND OTHERS — DEFENDANTS — APPELLANTS 

versus 

IDATTU BHIKU — Plaintiff — Respondent. 

Hindu Lau^*— Sudras — Motker^ vjhelher entitled to 
share on partition between legitimate and illegitimate 
gone — Leva Kanbia of Khandesh, whether Sudras 

Among Sudi*as the mother is entitled to a share 
when the sons divide the property; and the fact 
that some of the sons dividing the property are 
the illegitimate sons of her deceased husband 
cannot make any diSerenoe in the application of 
the rule. [p. 110, ool. 2; p. Ill, ool. 1.] 

Leva kunbia of Khandesh Distriot are Budras. [p. 
112, col. 2.] 

Appeal from the decision of the first 
claGs Subordinate Judge at Dhnlia, in Civil 
Suit No. 6 of 1914. 


• Mr. Jayakar (with him Messrs. Amin^ 
Besai, Q. N, Thakor and D. Q, Balvi), for the 
Appellants. 

Mr. S, S, Pofiar, Government Pleader, for 
the Respondent. 

JUDGMENT. . 

Shah, J.— The plaintiffs in this ease 
claimed to be the illegitimate sons of one 
Bhiku and sued to recover by partition 
their 3/5th share in the movable and im- 
mova hie properties left by Bhikn. The 
defendant No. 1 is the legitimate son of 
Bhikn, defendant No. 2 is his grand- 
son, and defendant No. 3 Bhimabai, who 
died during the pendency of the appeal in 
thia Court, was the widow of Bhikn. Bhiku 
died in July 1912. 

The defence raised was that the parties 
belong to the Leva Patidar caste, and 
occupied the same status as the Leva 
Patidars in Gujarat and that as such they 
were either Kshatriyas or Vaishyas, but 
not Sudras, for the purposes of inheritanos. 
The other defence raised was that the 
mother was entitled to a separate share at 
the partition. 

The first class Subordinate Judge of 
Dhulia came to the conclusion that the 
parties were Sudras, and that according to 
the Hindu Law the illegitimate sons were 
entitled to half the share of the legitimate 
son. He also came to the conclusion that 
the mother was not entitled to a share; 
and on the footing of these findings he 
passed a decree in favour of the plaintiffs 
for the equitable partition of the property 
awarding them 3/5tb share as claimed by 
them. 

From this decree the defendants appealed 
to this Court. The defendant No. 3, as I 
have said, died during the pendency of 
this appeal. Two points have besu urged 
in support of the appeal; cue is a qussbion 
of law, and the other is a question of 
fact. 

It is urged that the lower Court is wroog 
iu holding that the mother is not entitled 
to a share when the illegitimate sons 
divide the property with a legitimate sou 
and grandson. It is clear, however, that 
the mother is entitled to a share, when the 
SODS divide the property; aui the fact that 
some of the sons dividing the property 
are the illegitimate .Isons of fher deceased 
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. hnsband oanoot make any differeDoe ia the 
applieation of ({he rale relating to the 
mother’s share. The mother is entitled to 
A ahEire when the eons divide the property! 
and it does not matter whether the sons 
are entiUed'to divide the property eqnally 
or aneqnally. In view of the faot that the 
mother is now dead, it ie pointed ont on 
behalf of the respondents that the points 
has no praotioal importanoe. There had 
been no aetaal division of the property at 
the time of her death: and the lower Oourt 
did not award any share to the mother, 
Aooording to the deoision in i2noi| Bhikaii v. 
Anant . Lcutman (1) it ie clear that the 
extent of the shares of the three illegitimate 
sons would be the same now. That point, 
therefore, does not help the appellants in 
any way. 


The second question is whether the lower 
Court ia right in its conclusion that the 
parties are Sodras. The evidence on this 
point has been fully discussed on behalf 
of the appellants, and in view of the faot 
found by the lower Court as to the customs 
obtaining in the community to which the 
parties belong, it is not necessary to examine 
the oral evidence in detail. It is found 
by the lower Court that the members of 
the eomSannity to which the parties belong 
have no ^edio rites and Sanskaras presorib* 
ed for the twice-born classes among them ; 
that they have not the chief Sanskara, 
Muni, which makes a man Dwija; that they 
T^ar the sacred thread only occasionally ; 
that this occasional wearing also is pro- 
bably of a recent growth; that they have 
all the customs which one should expect 
among the Sudrae, tn»., adoption of a 
daughter s eon, and of a sister's son divorce, 
Fat marriage, widow re-marriage and non- 
tonaureof the widows, which are all badges 
of an inferior or nnregenerate caste as 

observed by the High Court in Gopal 

5a/rat/ v. Eanmant Oaneah 8afrav (2). 
The faot that the members of this caste 
do not ordinarily wear any sacred thread 
And that all (ho rites whioh Dwijas may 
oburye are not observed by them is 

indewive. It may be said that many 
members of the Kshatriya and the 

Vaishya communities, to one of whioh the 


parties claim to belong, do not usnally wear 
any sacred thread, and that even they do 
not observe all the Brahminioal rites. The 
manner in whioh the eeremoniee are per- 
formed is. also not very helpful in determin- 
ing whether the parties are Sudras or not. 
Bnt the finding as to certain oustoms 
obtaining among the Leva Hunbis of the 
place or the distriot to whioh the parties 
belong is far more important. The oorreot- 
ness of the finding is not qnestioned before 
us. The faot that the adoption of a daughter’s 
son or a sister’s son is prevaleoc in ibis 
community shows that the parties are Sudras. 
for it is an established rule in this Presidency 
that the adoption of a sister’s son or a 
daughter’s eon or a mother’s sister’s son is 
permissible only among Sudras without any 
proof of a speoial custom in favour of such 
adoptions. It is not suggested that the prac- 
tice ie based upon any speoial custom in this 
case. It is possible, however, to suggest 
that such a practice ia attributable to a 
speoial custom. That could not be said of the 
practice of divorce, Pat marriage, and widow 
re-marriage, whioh supports the conclusion of 
the lower Court. It is clear that the caste, 
in which these customs are proved to obtain, 
can reasonably and properly be treated as 
Sudras, and the inference of the lower 
Coart based on these facte appears to me to 
be right. 

The oral evidence adduced by the plaintiffs 
goes to show that the patties are Sudras. 
In faot one witness, who is an elderly man 
and a Bbanband of the deceased Bbiku, 
admits that he considers himself a Sudra. 
The evidence of the school master (Exhibit 
10;O, which appears to be reliable, helps the 
plaintiff’s case. 

The parties are Leva Kunbis residing at 
Cfcangdev in the East Khandesh Distriot. 
The evidence led on behalf of the defendants 
does not appear to me to establish any faot of 
any real value whioh could afford a reason- 
able answer to the inference suggested by 
the evidence adduced on behalf of 
plaintiffs. The important witnesses examinoti 
on behalf of the defendants are Leva Kunb;.; 
of other districts; and their evidence ia not 
of much use. It is urged, however, th-.C 
apart from the oral evidence historically tl.r' 
Leva Kunbis in the Khandesh 
belong to the same stock as the Levt, 
Kunbis of Cojarat, that they migratecl 
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from Gnjarat some oentnries ago^ that they 
mast be aooorded the same states whioh the 
Leya Patidars oooapy in Gajarat, and that 
the Leva Patidars in Gajarat are Kahatriyas 
orVaishyas. Several paeaages from the Bom* 
bay Gazatteers, Yolame TX, Part f . (Gajarat 
Population) and Yolame XII (Kbandesh) 
have been oited to us to show the origin and 
history of the Leva Patidars in Gajarat and 
that the Leva Kanbis migrated to Khandesb 
some oentaries ago. It is needless, in my 
opinion, to examine these passages in any 
detail, and to express any opinion as to the 
status of the Leva Patidars or Kanbis in 
Gajarat. Assaming for the sake of arga« 
ment that the pommaoity to which the 
parties belong originally migrated from 
Gajarat several oentaries ago and that the 
Leva Kanbis of Gaiarat are not Sadras, 
it does not neoessarily follow that they have 
retained in modern times the same oastoms 
and status as the Leva Kanbis in Gajarat 
may have retained. The reoent history of 
the paste, as disolosed in^tbe evidenoe, shows 
the adoption oE oastoms, whioh are indicative 
of their present status as Sadras, and that 
in my opinion is suffioient for the purpose 
of this ease, it is to be noted that the oaste 
to whioh tbe parties belong, and whioh need 
to be desoribed originally as Kanbi oaste, has 
reoently been desoribed aosording to the 
evidenoe as Lsva Kanbis; and it seem? to 
me that an attempt has been made on behalf 
of the defendants to show, if possible, a 
higher status with a view to esoipe tbe 
liability in tbe present sait. Tbe desorip. 
tion of the oaste *Pajoe Kaobis,” whioh was 
originally given to this oaste, has apparently 
. been obanged to ' Leva Kanbis” daring the 
last twenty years. It seems to me on the 
evidenoe that tbe oaste to whioh the parties 
belong are Sadras, whatever may have been 
tbe real statns of tbe anoestora who migrated 
from Gajarat. 

It is no doabt true that the test of oooapa • 
tion may be applied in determining tbe 
status of a partioolar oaste. If that is 
applied in this oase, it may be arged that tho 
oooapatioD of agriooltare does nob neoessarily 
indicate that the parties are Sadras, as the 
ooonpation of agribaltam is permissible to 
the Vaisbya oAste asoording to the anoient 
texts. Bat aooording to those texts agrtoal* 
ture as an oooapation was permitted to tbe 
r^’udras also, it is a matter of oommon 
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knowledge that among oaltivating olasses 
there are many Sadras : and the faot that 
the Leva Kanbis are generally agrioaltnr* 
i^ts is by itself cot saffioient to establish that 
they are not or oannot be Sadras. ' Tbd 
ooDoIasion that tbe parties are Sadras is 
supported by the remarks in Steele'd Lav(^ 
and Oastom of Hindu Oastes at pages 10/ 
and 101 relating to Kanbis. I am satiefied that 
the oooolnston reaobed by tbe lower 'Coart 
that the parties in this oase are Sadras ie 
oorreat, and that tbe speoial rale laid down 
in the Mitakshara allowing illegitimate sons 
certain share in tbe property of tbeil^ 
father must be applied to ' this oaM. 1 
woald, therefore, confirm the decree of tbg 
lower Court and dismiss tbe appeal with 
oosts. 

Macdbod, 0. J. — I agree. 

Decree confirmed. 


OUDH JUDICIAL OOMJlI,SSIOI^Etl*S 

i . COURT. 

First Civil Appeal No. 1 of 1919. 

June 2, 1919. 

Present -. — Pandit Kanbaiya Lai, J.: 0; * 

Nawab Saiyad WlLAYAT HUSAIN . j 

AMD OTHBRS— Defendants — ^^Appe'^lants 

versus . \ . 

Nawab MaZ/fea Z AMANI BEGAM— 
Plaintiff — RfcspONDBNT, 

Mortgage, u.s^fm^t^ary— Morigagee^ rights of ■r 
Repairs^ carried out bj/ mortgagee— ttent-, enhancemoHl 
of, benefit of, mortgagee, whether eiitiiled' to—DeereS 
based on mortgage — Auctton*pitrchaser,'*''di8po8^8Sio‘h 
of — Damages, ba^s of . ■ r j/,.i .i.. i 

Whoro a usufructuary uiotHgagee of *‘a*'^buso 
carries out repairs and iinpr.vemdiits tho 

object of fealizing onbanced' rcu , he ought t6' 
the benefit of the enhancement which . tha .money 
spent by him brings about, [p. 114, col. 2.]. 

Where an auction-purchaser ia execution of a 
decree based on a uauftuotuary mortgage is'dis* 
possessed and claims damages for ihe period of hii 
dispossession; . the purchase-money .paid ;by. him is 
not to bo taken into consideration in assessing the 
amount of damages. Ho oan either get interest bn 
tho basis of the mortgage or damages tosh's Extent 
of the rent of the -property of- v^hibh hC'^M-bseu 
deprived, [p, 114, ool. 2.] . 

Appeal from the deoree of tbe Additional 
Sabordihate Jadge, Luokoow, dated the 
September 1918, 
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Baba Bisheslwir Nath Srivasiava bolding: 
brief of the Hon’ble Syed Watir Hasan 
and Syed Alt Mohammad, for the Appel- 
lants. 

Messrs. A,P* Sen, J. K, Banner;» and 8* 
Mustafa, for the Respondent. * 

JUDGMENT. — This appeal arises out of a 
suit broagh'^ by the plaintiff respondent 
for^ the reoovery of money doe on a deed 
of mortgage or in the alternative for the 
possession of the property mortgaged and. 
damages. 

The moi^tgage in qaestion was mado 
by Jafar Qnli Khan in favour of Hamid 
All Khan -on the iSth February 1890. Tha 
property mortgaged was -a boose situated 
in Laoknowi which was in the oooapation 
of the tenants of the mortgagor. The 
mortgage* deed provided for the payment 
of interest at 1 per cent, per mensem 
*and also contained an agreement that the 
mortgagor shall deliver possession over the 
mortgaged honse. Bat in lien of delivering 
possession, the mortgagor agreed to seoare 
to the mortgagee a rental of Rs. 10 per 
mensem on aoponnt of the said hoase. 
The mortgages thas got oonstraotive 
possession over the mortgaged property. 
He was not, however, paid any rent. 

On the 15th January 1893 Jafar Quli 
Khan and his wife mortgaged the same 
house along with other property with 
possession in favour of Musammat Aekari 
Begam. Musammat Askari Begam could 
not, however, get possession of the house 
mortgaged until the prior mortgage was 
redeemed. On the lUh December 1900 
the house in question was sold in execution 
of a simple money decree obtained by 
Moti Lai against Jafar Qdli Khan. It is 

not clear whether Moti Lai succeeded in 
obtaining possession.) 

On the 27th May 1905 Hamid AH 
Khan obtained a decree for sale on foot 
of his mortgage, making Moti Lai, the 
auction purchaser aforesaid, a party to his 
suit, Musammat Askari Begam. the sub- 
sequent mortgagee, was not impleaded. In 
execution of the said decree the mortgaged 
house was put to auction on the let 
September 1909 and was parohased by 
the plaintiff-respondent for Rs. 4,100, 

^ A A A — M possession on the 13th 

April 1910, 


On the 2pth September 1909, the 
defendants Nos. 1 to 3, who are the legal 
representatives of Musammat Askari Begam, 
got a decree -for sale on 'foot of the mort- , 
gage held by Musammat Askari Baganiii 
subject to the prior mortgage of Hamid [ 
AH Khan. To that suit they impleaded 
the legal representatives of Jafar Qali^ 
Khan and the prior mortgagee, Haniid 
AH Khan, and Moti Lai, the purchaser, 
of the equity of redemption. A sale was 
held in execution thereon on the Sth^ 
March 1916 and the 'purchase was' made 
by the decree holders themselves. ihey^ 
got possession. On the strength of that, 
purchase they ousted the plaintiff respond*, 
ent and obtained possession through Court 
on the 22nd October 1916. 

In the present suit the plaintiff seeks 
the reoovery of the purchase money paid 
by her with the money spent by. her over 
repairs and the supply of the water connec- 
tion exclusive of interest chargeable on the 
above sums. In the alternative she claims 
possession and mesne proBts. Her object 
is to give the defendants Nos. 1 to 3 an 
opportunity to redeem the mortgaged pro- 
perty, of which she was deprived when 
Hamid AH Khan brought the mortgaged 
property to sale in execution of his decree, in' 
satisfaction of the prior mortgage. 

The Court below was of opinion that the 
plaintiff could not recover anything except 
the money due on her mortgage It found,' 
that the expenditure said to have been in- 
curred over repairs and over the Btting o^ 
the house with the water-connection was 
not proved nor necessary. On behalf of tbq 
defendants-appeilants it is urged that iq 
adjusting the accounts the Court below has 
not proceeded on the right basis, for it has 
not taken into account the entire rent 
derived from the house mortgaged. On 
behalf of the plaintiff- respondent it is 
argued by way of a oross-objeotion that thq 
plaintiff was entitled to claim interest 
from the 1st November 1909 to the 13th 
April 1910, inasmuch as she did not get 
possession' till the latter date, that she 
was entitled to claim the money spent 
over the repairs of the bouse mortgaged 
and in connecting it with the water-supply 
and that the interest awarded as damages 
from the date on which the plaintiff wh? 
dispossessed ought not to havo bben at a 
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rate lower than that etipalated for in the 
inortgage*cleed. 

It is clear from evidence that though the 
mortgage- deed held by Hamid AH Shan 
provided for the delivery of possession over 
the mortgaged honse, the mortgagee did 
not aotnally get possession or the rent 
stipulated for except for a period of 10 or 
11 months. The Coart below rightly allow- 
ed the mortgagee interest due to him on the 
mortgage np to the Ist November 1909 
crediting Bs. 110 on aoconnt of the rent 
realized by the mortgagee daring the 11 
months he was in possession. The learned 
Counsel, who appears for the defendants- 
appellants, does not contest this portion of 
the 6nding of the Court below. 

It is equally clear that from the 1st 
November 1909 to the i3th April 1910 
the plaintiff is entitled to claim interest 
at the stipulated rate, for she did not get 
possession till the latter date. The Court 
below has erred in disallowing the interest 
for that period. The amount to which 
the plaintiff is entitled on that account 
is Re. 54-5-4. 

The real points of contest between the 
parties relate to the period daring which 
the plaintiff had been in possession since 
her purchase. It appears from the evidence 
of Muhammad Azim Khan and the other 
witnesses adduced in the case that when 
the plaintiff got possession, the bouse was 
badly out of repair. No tenant was will- 
ing to take it unless it was put in proper 
order. Mr. Fantbome wanted to take it on 
a rental of Rs. 20 per mensem, if all ne- 
cessary repairs were carried out and the 
connection with the water works supplied 
to make the house comfortable to the 
tenant. The evidence of Sundar Lai shows 
that the repairs of the house cost Bs. o75. 
The btting of the house with the necessary 
connection for the supply of water is shown 
by the evidence to have cost about Rs. 225. 
The effect of these outlays was that the 
bouse was able to fetch a rent of Rs. 20 
per mensem. It would be inequitable to 
disallow to the mortgagee what be spent 
over the repairs and improvements afore- 
said and charge him at the same time with 
the enhanced rent which he realized in 
consequence thereof. The learned Counsel, 
who appears for the plaintiff respondent, 
states that if the amount spentj byj (.his 


client over the repairs and the improve- 
ments aforesaid be allowed to him with 
interest thereon at the stipulated rate, he 
would be willing to give credit for the 
rent which his client realised in excess of 
the stipulated interest. 

Under section 7(5, clause (d), of the 
Transfer of Property Act (IV of 1682), 
a mortgagee in possession is not bound, in 
the absence of a contract to the contrary, 
to make any repairs which cannot be paid 
out of the rent and profits of the mort- 
gaged property. The mortgagee did carry 
out the repairs and improvements in this 
case with the object of realizing enhanced 
rent, and it seems equitable that she ought 
to have the benefit of the enhancement 
which the money which she bad spent 
bad brought about. The approximate amount 
of the enhanced rent which the plaint- 
iff realized during the period of her pos- 
session was Rg. 780. The repairs and 
water connection cost more. The advant- 
age, if any, is, therefore, on the side of the 
defendants-appellauts. The plaintiff is will- 
ing to forego the balance. 

The only other point raised in the appeal 
relates to the amount of damages, which the 
Court below has awarded to the plaintiff on 
account of her dispossession. The damages 
ought not to have been awarded at a rate 
lower than the interest to which the plaint- 
iff was entitled, in fact she could have 
claimed the entire rent as damages if no inter- 
est was to he allowed to her. The Oonrt 
below has allowed interest at 6 per cent, per 
annum on the amount of the parobase-money 
paid by her, but as pointed out in Oouri 
Shanker Singh v. Rat Bajrang Bahadur Singh 
(1), the purchase- money paid by the plaintiff 
18 not to be taken into consideration in assessr 
iDg the amount of the mortgage money due 
to the plaintiff. The plaintiff can either get 
interest on the basis of tbg mortgage or 
damages to the extent of the rent of which 
she was deprived, it would not be equitable 
to award merely stipulated interest on the 
principal money, because tde money which 
she has spent over the repairs and improve- 
ments would in that case be left out of 
aoaonnt. She ought, therefore, to get Rg. 300 
as damages for the period of her dispossea- 

(1) 35 Ind. Oaa. 434j 19 O. C. 39. 
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sibn from tbe 22ud Ootober 1916 to the 21st 
Janaary 1918. 

A qaestion has also baen raised as to the 
form whioh tbe deoree io this oase should 
take. As the purohaser in execution of a 
deoree on the foot of a prior nsofmotnary 
mortgage, the plaintiff has stepped into the 
shoes of both the mortgagor and the mort* 
gagee. As the pmohiser of the rights of the 
mortgagee, she is entitled to enforce the 
mortgage and to obtain possession of the 
mortgaged property either by getting a deoree 
for sale or seeking the possession of the mort- 
gaged property. As the purohaser of the 
rights of the mortgagor, she is not entitled 
to claim possession, beoause the mortgagor 
had already parted with bis right to posses- 
sion in the first instanoe to Hamid Ali Eban 
and in the next instanoe to the predecessor 
in interest of the defendants-appellants. The 
only right wbioh was left with the mort- 
gagor after these two mortgages was a right 
to redeem. The right to prssession did not 
form any part of it so long as the two prior 
mortgages by which he had parted with that 
right remained unredeemed. As explained 
in SAso Indar Bahadur Singh v. Ohaei’Ud-din 
(2), the rights of a puisne mortgagee 
oannot be affected by the provisions of 
a deoree to which he was not a party, and 
a person, who purchases in execution of that 
decree, can do exactly what tbe holder of tbe 
prior mortgage or the mortgagor coni 1 do, no 
less and no more. As a person who has step- 

shoes of the mortgagee, the 
plaintiff-respondent is entitle 1 to possession 
or to a deoree for sale; as a person who has 
stepped into tbe shoes of tbe mortgagor, she 
IS not entitled to possession because the mort- 
gagor had himself parted with that right in 
favour of the defeadants-appellants. A 

deoree for sale would obviate a multiplicity 

of suits and meet the requirements of this 

case, 

dismissed with 
““ 1 objootions allowed in so 
far that the plaiotiff.respondent will be en- 
titled to reoover Rs. 3,218 5-4 with proper- 
tionate costs here and hitherto aod future 
interest thereoD at 6 per oent. par annum till 
payment. Six months’. time will be allowed for 
payment. Incase of non payment the mort- 
gaged property will be liable to sale. The decree 


(2) 83 Ind. Oas. 248! 18 O. 0. 347. 


will be framed in terms of Order XXXlVi 
rule 4, of the Code of Oivil Procedure, and 
there will be a further decree for Rs, 300 
with proportionate costs here and hitherto by 
way of damages and future interest at 6 per 
oent. per annum from the date of the suit till 
payment against tbe defendants-appellants. 

Appeal dismused; Cross objections allowed. 


BOMBAY HIGH COURT. 

Fibst Civil Appeal No. 315 op 1916. 

August 21, 1919. 

present : — Sir Norman Maoleod, Kt., Chief 
Justice, and Mr. Justice Heaton. 

RAMNATH OHHOTURAM and others — i 

PlaINTIPPS — A pPBLLANr3 

versus 

GOTURAM RA.DHA EISAN AND others — 

DbFE MDANTS — RcBPON DENTS. 

Hindu Law— Partition, suit for— Manager, whether 
hound to keep accounts— Expenses during perhdency of 
suit, how to he met. 

The manager of a joint family is not obliged to 
keep acoounts while the family remains joint, 
and when a partition is asked for, partition takes 
place of the property as it exists in the hands 
of the manager [p. 116, ool. *2.] 

When a salt is filed for partition of joint 
family property, there is a severance of interest 
from the date of the filing of the suit, and for 
purposes of inheritance and succession the family 
members are no longer considered joint, but so 
far as the family property is concerned, the family 
is considered as one entity until the moment 
comes for division, and then each party gets his 
actual share. In the meantime if there are any 
expenses which should ba properly incurred by 
the joint family purse, those expenses are taken 
out of the family property and they cannot be 
debited to any particular co-parcener. [p. U6, col. 2j 
p. 1 17, col. 1.] 

First appeal from tbe decision of tbe joint 
first class Subordinate Judge at Dhulia, in 
Suit No 42 of 1909. 

Mr. Jayahar (with him Mr. P. B. Shinom)^ 
for the Appellants. 

Mr. Q. 8, Bao, for tbe Respondents. 

JUDGMENT. 

Maoleod, 0, J.— This was a partition 

suit filed in 909. It is not disputai 
that the plaintiffs on the one band are 
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entibled to one-halt of the pUiat pro 
perties, while the defendants are entitled 
to the other half. A preliminary deoree 
was passed, and it was referred to a 
Commissioner to take the aoooants of the 
family property. On hie report the defend- 
ants 61ed oertain objeotionp, and again it 
was referred to a second Commissioner to 
consider the aoooants in the light of 
defendants' objections and be took the 
accounts aod made np a final balance sheet. 
The resnlt was as shown in the final deoree 
of the learned Sabordioate fudge at page 8 ^ 
*'rhe defendants shall pay to the plaintiffs 
Rs. 4,623 10 0 as mesne profits of the 
Nipani lands for the years 1905 to 1909. They 
shall also pay Rs. 2,878-8 C and Rs. 704 and 
Rs. 257.’* 

The plaintiffs appealed, and thoogh it 
does not appear in their objections which 
they filed what their real objections were 
to the decree, yet now their Coansel has 
objected on the ground that the learned 
Sabordinate Judge has not dealt with certain 
items which were found by the first 
Commissioner, and objected to by the defend- 
ants. In the first place, if it is a fact 
that the learned Judge omitted to deal 
with oertain items in the account when 
he was dealing with the Commissioner’s 
report, that ought to have been pointed 
out to him by the defendants’ Pleader. 
Now five years after the final deoree was 
passed, and without any particuUra having 
been alleged regarding these objection^, we 
are asked to send back the case to the 
learned Judge so that be may deal with 
these items, which we are told he has 
omitted to consider. We are not satisfied 
by any means that the learned Sabordinate 
Judge omitted to deal with these points, 
or that they were not dealt with by the 
second Commissioner. The second Com- 
missioner’s report is extremely full, con- 
tainir g every detail of the family property, 
and at this distance cf time it is very 
difficult for us to say with any degree of 
certainty that the accounts have not been 
fully gone into, that all the objections 
have not been dealt with, and that the 
learned Judge in dealing with the Com- 
missioners’ reports has not fully gone into 
every item and decided the case after such 
consideration. We are not, therefore, dis- 
posed to accede to the appellants’ sugges- 


tions, and so far the appeal mast be diso^issed 
with costs. 

Now we have to deal with respobdents’ 
cross objections. They object to the plaintiffs 
being held entitled to claim mesne profits 
for the years 1905 to 1£09. I do not under- 
stand on what principle these mesne profits 
were allowed by the learned Subordinate 
Judge. As I have always understood the 
Hindu Law on the point, the manager of a 
joint family is not obliged to keep acoonots 
while the family remains joint, and when 
a partition is asked for, partition takes 
place of the property as it exists in the 
hands of the manager. It may be that 
the opponents may arge that the manager 
bad iu his possession family property and 
that he must account for its disappearance, 
and that was the case in a suit recently 
before me on the Original Side. Bat that 
was a different matter to asking the manager 
to account for the rents of the joint 
family lands, and 1 think Mr. Rao’s oon- 
teution is correct, and that the learned 
Judge was wrong in ordering that the 
plaintiffs should recover their shares of the 
mesne profits from the defendants. 

Then Mr. Hao objected to the marriage 
expenses of the Ist plaintiff being deducted 
out cf the joint family purse. No doubt 
from the date of suit there is a severance 
of interest, and for purposes of inheritance 
and succession the family members are no 
longer considered j^int. But it does not 
follow that thereafter, autil the joint 
family property is- actually divided, it does 
remain joint. Otherwise this difficulty would 
arise that immediately after the suit was 
filed, the person in charge of the family- 
property would have to open a separate 
ledger account for each oo-parcauer, andf 
would have to debit to his account al) 
expenses made on his bsbalf. It would llS 
necessary to do that if Mr. Bao’s oontentioti 
were correct. 1 have never heard of any 
such procedure being followed during the 
course of partition proceedings. As far as 
the joint family ii oonosrned, it is considered 
as one entity until the momeiit comes 
division, and then each party gats fcfs 
actual share. In the meantime if there e,r6 
any expanaes which should b9 properly 
iucurrad by the joint family purse, those 
expanses are taken out of the family 

proparty, aid they cannot ba debited tO 
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any partiQplftr oo*p»ro 0 ner. Therefore, in my 
opinion, the learned Jndge was aorreot as 
regards those expenses. 

Then it hM baen proved that Bi. 9,429-5*6 
were reopvered by the Dapnty Naztr as 
goardiaA of the appellants under a prc* 
misBory note of the 16tb Ootobsr 1908. 
The defendants sued to recover their share 
by a separate suit wh:‘oh was resisted by 
the appellants suoaessfully, but it was on 
aosount of that suit that this partioalar 
sum was left out of consideration when 
taking the aocoant of the joint family 
property. It is perfectly clear that this 
is an asiet of the joint family property, 
and that the defendants were entitled to half 
that amount. 

The resnltofthis judgment will be that 
the item cf Rs. 4,626-10 0, which was 
directed by the order of the lower Court to 
be paid by the defendants to the plaintiffs, 
gees out, and defendants have to pay 
Ha. 3,839-8 0. Against that they will be 
entitled to recover half of Rs. 9,429 5-6, 
so that in the end there will be a balance 
due to them from the appellants. If any* 
thing has been paid by the defendants 
under the decree of the lower Court, the 
appellants must restore that amount. We 
make no order as to the ocsta of the cross- 
objections. 

Hsaton, J. — I concur, 

Order accordingly. 


ALLAHABAD HIGH COURT. 

Sbcond Civil AppbalNo. 1503 op 1917. 

October 31, 1919. 

Presenf;— Mr. Jaatioe Ryves. 

Ohaubey B AbDEO — Depbnoant — Appellant 

versus 

BEHARl LAL— Plaimtip? — Respondent. 

Registration Act (ZVI of 1008), is. 17, 49— Aforl. 
gage—^demption, proof of^Receipt, unregistered, 
admiisibiliiy of— Possession given to mortgagor, effect 
of^Provincial Small Cause Courts Act (IK of 1887^, 
8ch, II, Art. 31 — Jurisdiction of Small Cause Court 
— Suit to recover profits of mortgaged land and value 
of tress cut down by mortgagee, whether cognizable by 
Civil Court. 

No partioalar form of dooament is required to 
redeem a mortgage, [p, 118, col, l.j 


An unregistered receipt cannot in itself be used 
as evidence of redemption of a mortgage, but tlio 
Court is entitled to take it into consideration as 
evidence of the fact that on a particular date a par- 
ticular sum was paid by the mortgagor to the mort- 
gagee, and this, coupled with the fact that the 
mortgagor was put into possession of the property 
and has continued in possession of it, is good evi- 
dence upon which the Court might base its finding 
that the mortgage has been redeemed, fp. 117, 
col. 2 ] 

A suit by a mortgagor, after redemption, to recover 
from the mortgagee the profits of the mortgaged 
property and the value of certain trees alleged to 
have been cut down by the defendant, is exempted 
from the cognisance of a Small Cause Court by 
Article 31 of Schedule 1£ to the Small Cause Courts 
Act and is, therefore, cognisable by a Civil Court 
[p. 118, col. l.j 

Seooud appeal against the deoree of the 
First Additional Judge, Aligarh, dated the 
7th September 1917. 

Mr. P, L. Banerjee, for the Appellant. 

Mr. Panna Lai, for the Respondent. 

JUDGMENT. — The facts out of which 
this appeal arises are as follows. The 
plaintiff sued to recover one-third of the 
profits of a grove plus one- third of the valae 
of certain trees which he alleged had been 
out down by the defendants. The plaintiff’s 
title was based on his assertion that he 
had redeemed one-third of the mortgage on 
the property. The Court of first instance 
dismissed the suit, holding that redemption 
bad not been proved. On appeal the learned 
Additional Judge of Aligarh allowed the 
appeal and decreed the suit. On appeal 
before me the main argument is that the 
lower Appellate Court should not have ad- 
mitted in evidence a certain receipt and 
that if that receipt were not admitted there 
would be no legal evidence on which the 
Court could base its findings. The objec- 
tion to the receipt is to the effect that it had 
not been registered. Not having been re- 
gistered, obviously it could not be used in 
itself as evidence of redemption of tho 
mortgage. It in itself could not iu any 
way affect the mortgage, but I think the 
lower Court was entitled to take it into con- 
sideration as evidence of the fact that ui> 
such a date so much money bad been paid 
and that, coupled with the fact that one- 
third of the mortgaged property was then 
given into possession of the plaintiff and 
has been in bis possession ever sioL'e, 
was good evidence on which he could hud 
a fact that the plaintiff had redeemed oue' 
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tbird of tbe mortgage. No partionlar form 
of dooumeot is required to redeem a mort' 
gage. That being so, in my opinion tbe 
appeal fails. As my deoieion is open to 
appeal under the Letters Patent, I proceed 
to decide a preliminary objection which 
vr&B raised as to tbe bearing of this appeal. 
It was argued by Mr. Panna Lai on behalf of 
tbe plaintiff that section 102 of tbe Code 
of Civil Procedure barred this appeal as 
tbe suit was of tbe nature of a Small Cause 
Court suit and its value was less than 
Rs. 500. On behalf of the appellant it was 
urged that under Article 31 of the Schedule 
to the Provincial Small Cause Courts 
Act (IX of 1887^ such a suit was exempt* 
ed from tbe cognizance of a Court of Small 
Causes. Mr. Panna Lai relied on a case 
reported as Bindraban v. Sahodra (1), which 
was a decision of a Divisional Bench. That 
case is, however, not very helpful, because 
neither in the arguments nor in the judg- 
ment itself is any reference made to 
Article 31 of tbe Schedule, nor are any rea- 
sons given in tbe judgment for the view 
which was taken. In 8heo Bodk v. Surjan 
(2) and in Brig Pal Singh v. Kunial (S) the 
scope of Article 31 has been considered 
and it seems to me that according to tbe 
view taken in those two rulings this suit 
would come within the scope of the con 
eluding part of Article 31. I, therefore, 
overrule the preliminary objection. The 
appeal is dismissed with costs. 

Appeal dismissed, 

(1) 21 Ind. Cas. 638; 11 A. L. J. 599. 

(2) 19 Ind. Cas. 427; 11 A. L. J. 238. 

(3) 44 Ind. Cas. 689; 16 A. L. J. 55; 40 A. 142. 


MADRAS HIGH COURT. 

Second Cavil Appeal No. 1801 op 1918. 
Civil Revisiok Petition No. 1052 cp 1918, 

August 13, 1919. 

Present’. — Mr. Justice Spencer and 
Mr. Justice Erishnan. 

DONTU PEDDA CHENCHAYYA— 
Defendant No. 2 — Appellant in S. A. 
No. 1801 OP 1918 AND Petitjonbb 
IN C. R. P. No. 1052 OF 1918 

versus 

MALLAM BALAYYA and another 

Execotors op Plaintiff’s estate 

Resp' ndents in both. 

Civil Procedure Code (Act V of 1908^, s. 36, O, 


r. 3 (2)—8uitf abatement of^^JHon^survxval of 
right to sue — Costs, award of, out of deceased plaintiffs 
estate— Discretion oj Court. 

Courts have a discretion to award costs to a defend- 
ant in a case where a suit abates on the cause 
of action not surviving the death of the plaintiff, 
out of the deceased plaintiff’s estate The words 
‘costs of and incident to all suits’ m section 36 
of the Civil Procedure Code are wide enough to 
cover such a case. [p. IIP, cols. 1 & 2; p. 120, col. l.j. 

For the purpose of calculating Pleader’s fees 
such a case should be treated as similar to one 
dismissed for default of prosecution after framing 
issues, [p. 120, col, 1.] 

“Second appeal against the decree of tbe 
District Court, Cnddappah, in Appeal 
No, 261 of 1917, preferred against the 
decree of the Court of the District Munsif, 
Proddattur, in Original Suit No. 721 of 1916. 

Civil revision petition under section 
115 of Act V of 1908 and section 107 
of the Government of India Act, praying 
the High Court to revise the decree of 
the District Court, Cnddappah, in Appeal 
Suit No, 261 of lbl7, preferred against 
the decree of tbe Court of the District Munsif, 
Proddattur, in Original Suit No. 721 of 
1916. 

Mr. M. 0, ParthcLsarathy Aiyangar (with 
him Mr. id. 0. Tirumalachariar) , for the 
Appellant,— The Court has a discretion to 
award costs where the suit abates by the 
cause of action not. surviving on the 
death of the plaintiff. The language of 
section 35, Civil Procedure Code, is wide 
enough to cover the case. It will be a 
hardship to parties if the Court is not 
invested with such a power, as no separate 
suit lies for the recovery of costs as 
damages. ^ The power to award costs should 
not be limited to particular classes of oases. 
See Sahyahani Ingle Bao Sahib v. Bhavani 
Bozi Sahib (1). 

Mr. 0, V, Subramanya Aiyar, for 
the^ Respondents. — The only statutory pro- 
vision relating to costs is that found in 
Order XXII, rule 3, Civil Procedure Code. 
There is no reference in it to oases of 
non-survival of the right to sue on tbe 
death of a plaintiff. Section 36 should 
be read as applying to oases where both 
parties are on the record. Otherwise 
Order XXII, rule 3, would be superfluous. 
There is no good ground for awarding 


(1) 27 M. 688. 
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oosta where the snit fails from no default 
of the plaintiff or his legal repreaenta- 
tive. 

The Manaif did not exeroiae any diaoretion 
in awarding ooata He . has oalonlated the 
Pleader’s fee as if it was deoided after 
aontest. That is wrong. 

JUDGMENT. 

Kbishhan, J — In this seoond appeal' and 
the oivil revision petition two questions 
have heen raised for our deoision, namelVt 
(1) whether when a suit abates on aooount 
of the death of a sole plaintiff the right 
to sue not surviving and it is dismissed in 
oonsequenoe, the Court has power to make 
an order granting defendant’s costs out of 
the estate of the deceased and (2) when 
such an order is made by the District 
Munsif, an appeal lies against it to the 
District Judge at the instance of the deceas- 
ed’s legal representatives. 

On the first question the learned District 
Judge held that the Court had no 
such power. No doubti as pointed out by 
him, the case before us is not one to 
which Order XXII, rule 3, of the Code of 
Oivil Procedure applies, for that Order 
does not seem to refer to a case where 
the right to sue does not survive on the 
death of the sole plaintiff. Sub rule (2) 
of rale 3, which in terms authorises the 
Court to grant costs to the defendant 
against the estate of the deceased plaint- 
iff, applies only where no application is 
made within time under sub rule (1) for 
adding the legal representatives of the 
deceased as a party, and not to a case 
where no such application can be made 
at all. There is no reference in the 
whole of Order XXl£ to a case where, 
on the death of the sole plaintiff, the 
right to sue does not survive. Order XXli, 
therefore, cannot be relied on to support 
the order as to costs in the case before 
us. This was conceded by the learned 
Advocate for the appellant. 

He relies, however, on section 35 of the 
Code itself. Under that section, **the costs 
of and incident to all saita” are in the 
diaoretion of the Court and the Court is 
given full power to decide by whom and 
out of what property and to what extent 
such costs are to be paid. This power 
exists even where the Court has no jurisdic- 
tion over a particular suit. The language 


of the section is clearly wide enough to 
cover the present case. It is, however, 
argued that we should limit the scope of 
the section to oases where both parties 
are on the record, as otherwise the provision 
as to costs in Order XXII, rule 3, clause 
(2), will be rendered redundant. I do not 
think the redundancy pointed out is a 
proper ground for cutting down the scope 
of the section when there is nothing in 
its language to justify such limitation. 
As no separate suit lies between parties 
to a suit to recover the costs 
as damages, it stands to reason that a 
Court should have wide powers in awarding 
oosta in all matters brought before it^ by 
parties and we should not, therefore, limit 
its powers unless it is clear that the 
Legislature meant to do so in any particular 
case. I am not, therefore, prepared to 
limit the scope of section 35 by any 
implication derivable from the existence 
of the provision as to costs in Order XXIf, 
rule 3, clause (2). So far as I am aware, 
the power to grant costs against the 
estate in oases like the present has never 
been challenged and the practice has been 
to grant costs in suitable oases. Ooe 

such example at any rate has been brought 
to our notice from the Law Reports. See 
Sakyahani Ingle Rao Sahib v. Bhavani Bozi 
Sahtb (I). It is true the failure of the 
suit when plaintiff dies without the right 
to sue surviviog cannot be attributed to 
any default on the part of the plaintiff or 
of his legal representative. But on the other 
hand there may be no reason whatever for 
mulcting defendants in costs by making 
them bear their own costs. The question 
has to be judged in each case as to what 
would be the proper order as to costs, and 
the Court must exercise a careful discre- 
tion in making its order. But to bold 
that the Court has no power to deal with 
costs in such a case in any circumstances 
will prevent the Court from granting the 
costs to the defendant, even in a case where 
it is clear to it tHat the plaintiff’s suit is 
a vexatious and baseless one, the trial 
having advanced far enough before the 
plaintiff’s death to draw such an in- 
ference. 

Being of opinion that the Court has a 
discretion to award costs to a defendant 
even in a case where a suit abates on the 
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oaaee of aotion not; snrviviog the death of 
a plaintiff, I ooDsider the decree of the 
learned Distriot Jndge, based entirely on 
his view that no such discretion exists, 
znnst be set aside. 

It was argned by the respondents’ Vakil 
that the District Mnnsif did not himself 
exercise any discretion in this case and 
that if he did, it was not a proper one. 
It is clear from his judgment that, though 
he thought he bad power under Order 
XXII, rule 3, olauee (2), to make the 
order as to costs, he did exercise a die* 
oretioD in the matter ; that role also makes 
it discretionary for the Court to pass such 
an order. I do not think there is any 
valid ground for interfering with his dis- 
cretion in this case. But it has been 
brought to our notice that in oaloulatiug 
the defendant’s costs he has been awarded 
Pleader’s fee in fall as if the case had 
been tried and disposed of. It seems to 
me this case should be treated for the 
purpose of calculating Pleader’s fee as 
similar to one dismissed for default of pro- 
secution after framing of issues. Only one- 
half of the full fee should have been awarded 
under the rules. With this modi6oation 
the order of the Mnnsif as to costs must 
be confirmed. 

In the view I am taking it is unueccs- 
sary to express an opinion on the iind 
question raised by the learned Advocate for 
the appellant. I would allow the second 
appeal and set aside the decree of the 
District Judge and restore that of the 
Munsif with the modification above stated, 
and allow the appellant his costs in the 
lower Appellate Court and in the second 
appeal in this Court from the estate of 
the deceased Subbamma as the respondents 
acted as executors of her estate in appeal- 
ing to the District Court and in snpport- 
ing the District Judge’s decree in this 
Court. The civil revision petition tie dis- 
missed with costs. 

Spekcbb, J, — I agree. 

M. c. p. 

Appeal allowed^ 

Fetition dismissed. 


ALLAHABAD HIG-H COURT. 
Second Civil Appeal No. 1555 of 1917. 

October 31, 1919. 

Treseni: — Mr. Justice Byves. 

CHHITTAR AND OTNBBs — D efendants 

— Appellants 
versus 

H ARJU — Plaintiff— Respondent. 

Civxl Procedure Code (Act V of 1908^, s. 20 (o'— 
ReBtiiutioTn, of conjugal rights, suit ftn'^Cause of action, 
accrual of— Place of suing. 

In a flnifc by a husband against his wife for resti- 
tution of conjugal rights, the cause of aotion ^ises 
in the wife absenting herself from the husband’s 
residence, and, therefore, a Court within the local 
limits of whose jurisdiction such residence is situate 
IS competent to try such suit. 

Second appeal against the decree of the 
District Judge, Sbabjahanpnr, dated the 27th 
July 1917, 

Mr, M, L, Sandal, for the Appellants. 

JUDGMENT. — This appeal arises out ot 
a suit brought by the plaintiff against bis 
wife for restitution of conjugal rights and 
against three other defendants. praying 
that an injunction be issued against them 
not to interfere in any way with the plaint- 
iff’s wife coming to reside with him. 
The suit was brought in the Court of the 
Munsif of Shabjahanpur. The defendants 
all reside in the distriot of Hardoi in the 
provinoe of Oadh. The Trial Conrtdeareed 
the salt. The defendants other than de- 
fendant No. 1, the wife, appealed. In their 
grounds of appeal it was urged that the 
suit was not cognisable by the Court of 
Sbabjahanpnr. The same plea had been 
raised in the Trial Court and formed the 
subject of an issue. There- the Court held, 
and rightly held, following the ruling of 
Lalitagar Keshargar v. Bai Surai (1), that the 
cause of aotion against the wife arose in 
absenting herself from the plaintiff’s resi- 
dence. which was in Shabjahanpur. It is 
not quite oUar how the Court had jurisdio- 

tion against the other defendants. But I 
nnd that neither Court has come to any 
finding that the present appellants prevent- 
ed or would in the future prevent the 
defendant No. 1, the wife, going back to 
her husband. This being so, I think the 
appeal must succeed. The result is that X 
allow the appeal and set aside the deem 

. (1) 18;B, 816, 
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of the Oonrt below bo far as it affeota the 

. * 

appellants. They are entitled to their oosts 
in all Ooarts. 

Appeal aVotoei. 


PRIVY COUNCIL, 

Appial from thi Bombay Hso i CoaaT. 

May 30, 1919. 

VisGoant Haldane, Lord Baokmas* 
ter and Lord Danedin. 

Thi TEXAS COMPANY— Appellant 

1 ersus 

The BOMBAY banking COMPANY. 

LIMITED (iM LIQUIDATION), and 

• AHOTHEB— RESPOHDBMTi. 

Principal and agent — Kof ice ^Principal, whether 
affected with knowledge of agent — Payment made by 
agmt to principal— Principal acting in good faith— 
Money^ whether can be followed in hande of principal 
where agent has committed fraud. 

It a oommuDioation be made to an agent which 
it would be hia dnty to hand on to his 

principals, and if the agent has an interest 
which would lead him not to disclose to 

his principals the information which he has thus 

obtained, and in point of fact he does not com- 
mnnioate it, the knowledge cannot be imputed to the 
principals, [p. 125, col. 2; p. 126, col. 1.] 

Where a company wanting payment of a debt 
from one of its agents asks that payment should 
be made and obtains a payment of its debt 

without any knowledge whatever of the sources 
from which the money has come, it would be 
straining the doctrine of notice beyond all reason- 
able limits to hold that in such circumstances 
moneys received in absolute good faith should be 
earmarked with some independent o^vnership, 
because the debtor, who was also a servant of 
the company, committed a fraud in order to 
discharge his obligations, [p. 126, col. 1.] 

Appeal from the jadgmeot and deoree of 
the High Oonrt, Bombay, in ita Civil 
Appellate Jnriediotion, dated the 13th Joly 
1916, dismissing an appeal from the jadg- 
ment and deoree of that Oonrt (Beaman, 
J.) in He Original Civil Jnrisdiotion, dated 
the 2nd October 1915, wh'ob dismissed a 
snit brought by the appellants. 

FACTS are tuffioienlly stated in their 
Lordabips’ judgment. With regard to the 
qneation of following the money and 
notioe, the material portions of the original 
judgment are as followa : ** Even assuming 
that the whole of this Rs. 65,000 had been 
the plaintiff's money and that Vaidya was 
holding it in trust for them, it would ba 

oeoeseary, before the Bank ooald be made 


answerable to the plaintiff Oo. in this suit, 
to sbow that the said money had been paid 
into the Bank definitely earmarked as trust 
money and as snob capable of ascertainment 
now ont of the remaining fnnds of the 
Bink with the knowledge of the Bank at 

the time the payment was accepted 

But the case is oer- 

tainly much complicated when we find 
that Yaidya is himself Secretary, Treasurer 
and Managing Agent of the Bank. On the 
general principle of notioe in such oases, 
there can be little doubt or difficulty. The 
oases relied on by the defendant Co., tit., 
Marseilles Extension Railway Oo., In re. Credit 
Fonder and Mohilier of England, Ex parte 
(1), Rjmpshire Lmd Oo., In re, Portsea 
Island Building Society, Ex parte (2), David 
Payne Sr Oo., Li., In re, Young v. David 
Payne Sr Oo. Ld. (3) and Coleman v. Bucks 
and Oxjn Union Bank (4), are all very 
clear and positive upon the point that 
the knowledge of a Director as a Director, or 
a Salioitor acting in two capacities, is not 
necessarily the knowledge of the oo Directors, 
or of those parties who are respectively 
employing the Solicitor. But there is no 
authority, and as far as 1 can see no 
case snob as I am dealing with has 
yet arisen, which would go the length of 
saying that the knowledge of the Secretary, 
Treasurer and Managing Agent of the Bank 
is to be imputed to the Bank as a whole. 
Here, we have io look at the Memorandum 
and Articles of Association which are Ex- 
hibit No. 1 in this oase, and it is clear 
that all the practical business of the Bank 
is entrusted to the Secretaries, Treasurers 
ani Managing Agents, subject to the general 
control donbtless of the Board of Directors. 
But the very use of the term “agent’’ 
certainly does suggest that private knowledge 
fraudulently withheld by snob an agent 
might not necessarily be imputed to the 
controlling Board, that is to say, the Board 
of Directors.” 

“No money is paid into the Bank as a 
trust fund or specified or known by the 

(1) (1571) 7 Ch. App. 161; 41 L. J. Ch. 345; 20 W. 
R. 254. 

(2) (1896) 2 Ch. D. 743; 65 L. J. Ch. 860; 75 U. T. 
131; 4o W. R 136; 3 Mansoa 209. 

(3) (1901) 2 Ch. D 6i)8; 73 L. J. Ch. 819; 20 T U 
E. 510; 91 L. T. 777; 1 1 Mauson 437. 

(4) (1897) 2 Ch. D. 243; 66 h. J. Ch. 551: 76 L. 1’. 

6S4j 43 W. R. 616. 
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Bank to be trust money, oiroumstanoes 
wbioh are commonly found to exist in oases 
following upon the decision in Ballett*s 
Esfate^ In re, Knatchhull v. Halleti (5). But 
there certainly are dicta of Jesael, M. R., 
in that case of the most general character 
which might be thought to support the 
plaintiffs* contention that if the Bank be 
affected with knowledge that the whole 
of Rs. 65,000 was misappropriated as trust 
money when put into the Bank by being 
put to private uses, then the Bank is 
liable to the defendants (.plaintiffs) to make 
it good out of the larger sums at present 
In the hands of the defrauding trustees. 
In the absence of notice, however, it is 
clear that no such doctrine could possibly 
assist the plaintiffs in the facts here dis- 
closed. For the payments in themselves 
do not suggest any misappropriation of 
trust moneys. They are quite ordinary 
payments by a man who has a running 
account in the Bank and is heavily 
indebted to the Bank at the time. The 
Bank, as 1 have said, is under no obli- 
gation to inquire whence the money has 
come. It is not as though Vaidya had a 
balance to his credit, but he had to pay 
his own debts. But for the fact that in 
Mr. Binning’s language Vaidya was himself 
the Bank, the result would evidently be 
that the plaintiffs had no case whatever. 
But are they in any better position because 
of the double character of Vaidya F As 
Director it is hardly contended that his 
knowledge would affect the Bank as a 
whole. That point is too clearly covered 
by the authority of the oases I have 
cited. As Manager and Agent is the case 
any better F Here really comes a question 
of fact, and if we take the real manage- 
ment of the Bank to be in the hands of 
the Directors, then I think that that 
question of fact will have to be answered 
against the plaintiffs. ** 

Mr. F. D. Mackinnon, K. C. (with him Mr. 
HanselDt for the Appellants. — The moneys 
paid into the Bank were the moneys of the 
appsllants, because they were moneys which 
their agent held in trust for them. The 
appellants are. therefore, entitled to follow 
the moneys. The Bank knew that they were 
trust moneys: Ooleman v. Bucks and Oxon 

(5) (1880) 13 Oh. D. 696; 49 L. J. Ch. 415; 42 L. T. 
421; 28 W. R. 732. 


Union Bank (4), David Payne ^ Oo., Ld» 
In re, Young v. David Payne ^ Oo, Dd, tS), 
Oave V. Oave (6.), Kennedy v. Oreen (7) 
referred to. 

Mr. Upjohn, K. O. (with him Mr. .E, B. 
Baikes), for the Respondents, was not called 
upon. 


JUDGMENT. 

Lord Bdckmasteb. — The appellants are a 
Corporation, incorporated under the laws 
of the State of Texas in the United States 
of America and either owing or .having 
control over extensive oil fields. Their 
head office for India is in Bombay, and for 
the purpose of securing distribution of 
kerosene oil throughout tbe district of 
Bengal, they entered into an agreem^t in 
writing, on the 25th October 1911, with 
one Prabhakar Govind Vaidya, whereby he 
was appointed for five years their exclusive 
agent for the sale of such oil within the 
named areas on certain specified terms. 

So far as they are material to the pre*- 
sent dispute, these terms provided that, on 
receipt by the Company of an order from 
the agent for kerosene oil, they would 
give to him a delivery order for the quantity 
required in exchange for a deposit by him 
with the Company of such an amount of 
certain specified securities as should, at the 
market rate at the date of tbe deposit, 
represent 5 per cent, excess of the market 
rate of the oil, and that they should have 
power to realise the securities after seven 
days notice of the failure by the agent to 
remit the sale-proceeds of the oil, in res- 
pect of which the deposit was made. The 
price at which the oil was to be sold, by 
the agent was to be named by the Company 
from time to time, and tbe agent guaranteed 
that the full sale-proceeds should be paid 
to the Company, his commission being 4 
annas per 8 gallons of oil. Sales were to 
be for cash, credits were to bo at the risk 
of the agent, and the agent expressly agreed 
to remit to the Company all sale- proceeds 
directly they became due, without any 
deduction on any account. The only other 
material provision of this agreement was 

clause 23, which is in the following 
terms 


23. The Agent has deposited with the 

(6) (>880) 15 Ch. D. 639; 49 L. J. Ch. 606; 42 L. T. 

730; 28 W. E. 793. * 

(7) (1834) 3 Kyi. <fe K. 699; 40 B. B. 266; 41 B. B. 

liQs 
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Oompany the sam of Rs. 5,000 in 5 per 
oent. Tansa Bonds as a gnarantee of 
good faith, whioh amount is liable to oon« 
fisoation by the Company for any breaoh of 
any olanse of this Agreement and it is 
hereby expressly agreed and understood 
that the interest aoorning on snoh Tansa 
Bonds. Deposit will be paid to the Agent 
by the Company so long as the Asent 
faithfully observes and performs the oondi* 
tions of this Agreement. ** 

The agent prooeeded to make this agree- 
ment efieotual by entering into a aeries 
of sub-agenoy agreements between himself 
and a variety of people operating in the 
distriot, oonstituting them as agents on 
terms whioh provided for a smaller rate 
of oommission but in other respects follow* 
ing the provisions of his agreement with 
the Texas Oil Oompany. They are entitl- 
ed sub-agenoy agreements; but, except 
BO far as Vaidya is referred to as being 
the sole agent for the Texas Oil Com- 
pany, no reference whatever is made to 
the Company in the agreement, and no 
privity whatever is established between the 
Company and the rub-agent. Clause 28 of 
the original agreement found its equivalent 
in olanse 2-l>, which ran as follows 

24. The Sub-Agent shall deposit with 
the Sole Agent the sum of money whioh 
the Sole Agent may fix from time to time 
as a guarantee of good faith which amount 
is liable to confiscation by the Sole Agent 
for any breach of any clause of this agree- 
ment and it is hereby expressly agreed 
and understood that interest at 
per oent. per annum aooruing on such 
deposit will be paid to the Sub-Agent by 
the Sole-Agent as long as the Sub Agent 
faithfully observes and performs the oondi- 
tions of this Agreement.’’ 

Considerable business appears to have 
been done under these agreements, and large 
sums of money were received by Vaidya pur- 
suant to their terms, both from the sale of the 
oil and from the deposits made under clause 
24, the deposits alone amounting to at least 
Rs. 5i,003 in September 1912. In addi- 
tion to Vaidya’s position as agent for the 

Texas Company, he was also a member 

^gather with one Kothavle— in a firm. 

,V. N. Apte & Co., and this firm were the 
secretary treasury, and agent of the re- 

spondent s Bank. 
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In October of 1912 Vaidya, who had 
various aooounts with the Bank, was over- 
drawn to the extent of about Rs. 300,000, 
At the beginning of this month the Bank 
finding themselves face to face with fast 
gathering financial difiiculties, Kothavle was 
asked by two directors to obtain from 
Vaidya the money that be owed to them. 
Vaidya was then returning from England, 
and on his return an interview took place 
between him and Kothavle, with the result 
that Vaidya sent to the Bank the sum of 
Rs. 65,000 — Rs. 60,000 in October and 
Rs. 5,000 in the following February, Of 
this sum, Rs. 60,000 was paid in cash by 
cheques drawn by or on behalf of Vaidya 
on the Indian Specie Banir, Bombay, and 
Rs. 5,000 by a cheque on the Eastern Bank, 
Bombay. The monies so received were cre- 
dited by the Bombay Bank as to Rs. 52,000 
to the personal account of Vaidya, as to 
Rs. 8,00 J to the account of Kothavle, and 
Rs. 5,000 to an account headed Vaidya’s 
Texas Account. 

It appears to be accepted in these proceed- 
ings that the whole of these monies came from 
the monies provided by the sub-agents, 
either by way of guarantees or by monies 
paid for oil purchased; as to Rs. 45,000 from 
actual deposits and purchase monies of oil, 
and as to Rs. 20,000 by a loan granted to 
Vaidya on the security of certain bonds 
which bad been purchased by him out of 
monies derived from the same source. 

$ 

The Bombay Bank suspended payment 
in October 1913, and on the 13th February 
1915 the appellant Company instituted the 
proceedings out of whioh this appeal has 
arisen, claiming re-payment of the sum of 
Rs. 65,000 in priority to other creditors of 
the Bank, on the ground that such sum 
represented their money in the hands of 
Vaidya, and had been received by the Bank 
with knowledge of this fact. In order that 
this claim should succeed, it is essential 
that the appellant Company should be in a 
position to establish two independent facts: 

First, that the money was theirs and 
held for them by Vaidya as trustee, and 

Secondly, that the Bank knew this faot 
when they received it, 

If they fail in establishing both these 
points, the question as to bow the money 
was dealt with does not arise. 
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Witb regal'd to the first matter, the Trial 
Jndge, Mr. Jnstioe Beaman, held that the 
aggregate amonot of the deposits made by 
the Bah-agenis with Yaidya was some 
Rs. 69,000 in oaah, and he decided that these 
moniea were never in any real sense the 
plaintiffs’ monies at all. Upon the charac- 
ter and qaality of these monies, so far as 
they represented deposits, their Lordships, 
from the evidence before them on this 
appeal, have no hesitation whatever in 
accepting the conclnsions of the learned 
Jndge. There is no evidence to show that 
the Oil Company ever expressly or impliedly 
authorised Vaidya to enter into any sub- 
agency agreements at all, nor that they 
ever knew of the actual agreements or of 
their terms. It has already been pointed 
out that the agreements did not establish 
aoy privity of relationship between the Texas 
Company and the sub agents; nor did the 
course of business between the Company 
and Vaidya necessarily imply that the parties 
most be assumed to contemplate the estab- 
lishment of such sub-agencies. The appel- 
lants, however, say that such priority 
is established by section 194 of the Indian 
Contract Act, 1872, which is in these 
terms : — 

“ Where an agent, holding an express 
or implied authority to name another person 
to act for the principal in the business of 
the agency, has named another person ac- 
cordingly, such person is not a sub- agent, 
but an agent of the principal for such part 
of the business of the agency as is entrusted 
to him.” 

The answer to this contention ie to be 
found in the fact already mentioned that 
Vaidya never did have express or implied 
authority to name any person to act for 
the Texas Oil Company in the business ; 
that he did not appoint them to act on 
behalf of the principal but on behalf of 
himself, and that the guarantees and deposit- 
ed monies were to secure him as against 
them, and not for the security of the Oil 
Company. If, therefore, the Rs. 65,000 con- 
sisted entirely of these deposited monies, 
there would be no need for any further 
investigation into the matter; but in truth 
the appellants made a strong case for show- 
ing that only K?. 52 COO were properly 
attributable to this source. In these oir- 
oumstanoes it might have beep necessary 


to hear the respondents upon the questioii 
as to what was the true extent of these 
monies, and whether there was not, in the 
oiroumstanoeB, some material difference bet- 
ween them and the sale monies, had it not 
been that their Lordships have come to the 
clear oonolnsion that, from whatever eource 
the money was drawn, it was not paid 
into the Bank under oiroumstanoes that 
affected them with knowledge of any in» 
firmities in Vaidya’s title. The notice that 
it was alleged they received wa^, firdt, by 
reason of the form in which some of the 
cheques were drawn, and, secondly, by reason 
of Vaidya’s association with the firm of 
Apte & Co. Upon the form of the cheque 
the notice is assumed to come from the 
signature, which in four oases is in these 
terms : 

** B. R. Manerikar, 

per pro P, G. Vaidya, 

Sole agent for Bengal & U. P.” 

Manerikar was the bead clerk and mana- 
ger of Vaidya’s agency for the appellants, 
and the signature was authorised and honour- 
ed ; but there is nothing on the face of 
these documents that would lead the Bank 
to doubt that Vaidya was perfectly entitled 
to deal with the monies to which they 
related, in whatever manner he thought fit. 
To affect a Bank with knowledge of the 
ownership of monies paid into the accounts 
of their customers by the mere form of 
the Biguaiure on the negotiable doonmente 
by which such monies are transferred is 
to proceed far beyond the reoPgnised 
limits of the doctrine of notice, and such a 
principle, if accepted, would create a serious 
embarrassment to the oondnot of banking 
business. The case of Coleman v. Buohs and 
Oxon Union Bank (4) is an authority to 
show that even a direction to carry money 
to the credit of a customer’s trust account, 
when no such account existed, is insufficient 
for such a purpose. Had Vaidya’s account, 
to which the proceeds of the oil business 
were paid, been kept with the Bombay 
Bank under oiroumstanoes that could fairly 
impute to them knowledge that the monkis 
were not Vaidya’s, different oonsideratiotis 
would apply [see Gray v. Johnston (8)J, hut 
in this case there is nothing beyond thd 
fact that a cheque signed per pro with a 

(8) (1808) 3 g. h. Ij 16 W. g, 843, 
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Btatemont that Vaidja la sola agent for 
Bengal and the United Provinces is handed 
in to the bank to ha placed to the credit 
of Yaidya’e aacoant: Indeed, if the ledger 
aacoant of the Indian Specie Bank be 
correctly stated in the record, there is 
nothing on the face of that account itself 
to saggest any infirmity io Vaidya's title, 
for it is simply beaded: * Aocoant of P. G. 
Vfbidya, Esq./* and there is no explanation 
offered of the meaning of the signatore, 
which indeed appears to have been quite 
unnecesBary, for the cheque for Rs. 5,000 
drawn on the 2 ^nd February 1913 is signed 
without any such qualification, and is met 
out of the same account. Probably because 
of the infirmity of the proposition it does 
not appear from the documents and judgment 
that this point was ever raised in the whole 
course of the proceedings until the hearing 
of this appeal. As to verbal notice the only 
person with whom it appears that any 
interview took place was Kotbavle, and 
both Vaidya and Kotbavle’s evidence are 
in agreement upon the fact that Kothavle 
was told that Vaidya had complete control 
over the monies, and to quote Kotbavle’s 
own evidence, Vaidya told him that the 
monies of all the cheques belonged to his 
rook oil business, as is shown by the follow* 
in^^ extract from this evidence : — 

A, ,, , Vaidya told me that the 
monies of alt the cheques belonged to his 
rook oil business. 

Q. And that he had full power and 
authority to give you those monies ? 

II A. Yes. 

Q. He did not tell yon that be was giving 
you some one else’s money ? 

\\A. No. 

Q. As far as you knew, the monies 
belonged to Vaidya ? 

They did as far as I knew. 

Q. You toH your directors so after 
the mouies were paid, vig., that Yaidya had 
paid in monies belonging to himself ? 

“A. Yes.” 

This evidence, which appears to have 
been accepted by the Trial Judge, and 
was ^ certainly not impaired by cross- 
examination, is complete for the purpose of 
showing that neither by the knowledge of 

the Directors nor of Kothalve can notice be 
imputed. 

There remains only the question of whe- 


ther the knowledge of Vaidya himself is 
sufficient to form the necessary link. With 
regard to this it is important to observe that 
the Banking Company, though governed in 
the ordinary way by a Board of Directors, 
had, by Articles of Association, appointed the 
firm of V. N. Apte & Co secretaries, 
treasurers and agents, and provided that they 
should have the general management of the 
busineis. But this is entirely insufficient 
to bring home to the Company notice of 
an irregularity on the part of Vaidya in 
his own private concerns which was only 
within his knowledge, and was solely due 
to his own improper conduct. 

There is no principle and there is no 
authority to establish that, in such cir- 
cumstances, the Bank could be affected 
with notice, and authorities indeed establish 
the exact opposite of such a proposition. 

Without considering the earlier decisions it 
is sufficient to refer to the two oases of Oave v. 
Oave (6) and David Poyne ^ Oo, Ld.^ In re. 
Young V. David Payne ^ Co. Ld. (3). 
In the former, a Solicitor, who was the 
sole trustee of a settlement, paid the trust 
money in the joint name of bis brother 
and himself and need the fund in the 
purchase of land, which was conveyed to 
his brother alone. The property was then 
mortgaged in favour of a mortgagee for 
whom the trustee acted as Solicitor ; but it 
was decided that this fact could not affect 
the mortgagee with notice of the improper 
use of the trust money in the purchase 
of the estate. 

In the latter case, the Director of a 
company induced the advance by them of 
£6,000 on the security of a second mortgage 
debenture in another Company, with the 
intention of using the money for the 
purpose of forwarding a scheme in which 
be was personally interested, a scheme 
outside the scope of their business. No 
other Director of the lending company knew 
anything of the ciroumstanoe. It was 
sought to affect the lending company by 
the knowledge which the Director possessed. 
Lord Wrenbary — then Buckley, J. — decided 
that no such notice could be imputed, and 
he stated the law in terms which their 
Lordships regard as accurate and appropriate.- 
He said 

I understand the law to be this : that 
if a oommunioatioa be made to an agent 
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wbiob it would be bis duty to band on to 
bis prinoipale, . . * and if the agent 

bas an interest wbiob would lead bim not 
to disolose to bis priboipals the information 
wbiob he bas thus obtained, and in point 
of faot be does not oommunioate it, you are 
not to impute to bis prinoipab knowledge 
by reason of the fact that their agent 
knew something wbiob it was not bis interest 
to disolose and wbiob he did not. disolose.** 

And this view was again supported in 
the Court of Appeal. 

The faots in the present case do not, in 
their Lordships* opinion, go so far to eon- 
stitute notice as those in the oases men- 
tioned. In faot, they amount to nothing 
more than this, that a Company wanting 
payment of a debt from one of its agents 
asked that payment should be made, and 
obtained part of their debt without any 
knowledge whatever of the souroes from 
wbiob the money oame. It would be strain- 
ing the doctrine of notioe beyond all reason- 
able limits to bold that in suob oiroum- 
stanoes moneys reeeived in absolute good 
faith should be earmarked with some in- 
dependent ownership, b^oaose the debtor, 
who was also a servant of the company, 
committed a fraud in order to disobarge 
bis obligations. 

Their Lordships will, therefore, humbly 
advise His Majesty that this appeal should 
be dismissed with costs. 

Appeal disiniseed. 

Solicitors for the Appellants, — Messrs. 
TKtiliaw A. Orump ^ Son, 

Solicitors for the Respondents. — Messrs. T, 
Id, WiUon ^ Oo. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Misoellaneoob Civil Appeal No. 6 of 1919. 

October 8, 1919, 

pTesent Mr, Mittra, A. J, 0., and 
Mr. Prideaux, A. J. C. 

MADHAO KASHINATH— 
Appellant 
versus 

SAMB ASHIV A — Respondent. 

Civil Procedure Code (Act V of 1908^, 8ch. 11, 
j)ara, 17 rcferonCG to^Parties 


inactive for six years — Reference, whether cancelled^ 
Agreement to 'efer, whether can be filed. 

On 24th December 1912 the parties, agreed to 
refer their differences to arbitration. On the 29th 
December 1912 they fell ont and nothing was 
done under the agreement of reference for six ye^a. 
After the lapse of that period one of the parties 
applied under paragraph 17 of Schedule II to the 
Civil Procedure Code to have the agreement filed; 

Held, that the conduct of the parties, coupled 
with the long and unexplained delay, amounted 
to a cancellation of the agreement and-' that, 
therefore, the agreement could not be filed. Cp- l^'f> 
col. 2.3 

Appeal against the decree of the Additional 
District Judge, Chanda, in Civil Suit No. 31 
of 1918, dated the 23rd December 1918. 

Mr. M, B, for the Appellant. 

Mr. Atmaram Bhagwant, for the Respond- 
ent. 

JUDGMENT.— In Suit No. 74 of 1911, 
on the file of the Additional District Judge, 
Chanda, Madbao, the present appellant, sued 
the respondent Sambsshiva for a partition 
of certain property. The application to sue 
as a pauper failed. Oo 24tb Dscember 1912, 
parties executed the agreement Exhibit P- 
1 agreeing to submit their differences as 
regards partition to the arbitration of Rijam 
Sakharam Komti of Babnpeth, Ramlu 
Jagappa Romti of Lobgaon, and Balwant 
Atmaram Brahmin Naik of Chanda. 

Oo 27th December 1912 Madhao is said to 
have presented to the arbitrators a list of 
property to be partitioned, and on the next 
day Sambsbiva also gave a list of the 
property in possession of both. According 
to the appellant he was abased on the 
29th December 1912 before the Panohas 
by Sambshiva, who expressed his unwilling- 
ness to proceed with the arbitration. 
Having got so far in the settlement of 
their differences, nothing more seems to 
have been done until 29th July 1918, 
nearly six years later, when Madhao appel- 
lant gave Sambshiva a notioe, Exhibit 
D 1. That document states, inter alia:^ 
it was decided that yon and myself 
ehould make an amicable settlement, and 
arbitrators were appointed, and you and 
myself together executed a deed of agree- 
ment in their favour on 24th December 
1912. But the arbitrators have not made 
an award; and yon do not give me the 
share. Yon are, therefore, being informed 
by notioe that there is only a short time 
left for me during which I may bring A 
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sait. It appears to be the intention of 
the arbitrators and yoarself to let the 
period of limitation for my sait expire. 
1 have now no oonfidenoe that the arbitra< 
tors will do the work; and I have informed 
the arbitrators by a notioe that the deed 
of agreement is oanoelled; and have 
oanoelled the deed 'of agreement. Yon 
shonldi within 8 days from to*day, give 
my share of all the immoveable and 
moveable property and obtain a reoeipt 
from me.’* 

Sambshiva’s reply is Exhibit P-2. He 
stated: — 

The dispate between you and me is 
still before the arbitrators for settlement. 
I had never any objeotion to have a 
settlement made through arbitrators; nor 
have I any even now. Similarly, the 
arbitrators also never refused to make an 
award. It is yoo yoarself who proorastinat- 
ed, Yoa oannot in this way oanoel the 
agreement given to the arbitrators. If, 
while the matter is. pending before the 
arbitrators, yoa take any other prooeedings, 
or bring any claim against me, yea will 
be responsible for the expenses, eto., I 
may inonr therefor.”. 

Madhao’s answer was an applioation filed 
on 2t)th Jane 19l8 under Sobedale H, rale 
17 of the Civil Prooedure Code. 

The respondent non*appHoant pleaded 
tn^er alia that he has now a strong objeo- 
tion to one of the arbitrators, Balwantrao 
Naik, being allowed to arbitrate owing to 
the relations between them being strained. 
He asked that some other man be appointed 
with the consent of both parties in 
Bal nantrao's place. The appellant appli* 
oant then denied that relations between 
non>applioant and Balwantrao were strained 
and the prooeedings went to trial. 

The Additional District Judge finds that 
under the law a now arbitrator ooald not 
be ^ substituted for Balwant. He was 
wtisfied that the non-applicant and Balwant 
Naik were not now on good terms and 
this fact made the non-applioant lose all 
oonfidenoe in Balwant, and that the fact 
that the two were on bad terms together 
with the lapse of time was suffioient cause 
under rule 17, Sohodalo II of the Civil 
Prooedure Code, to jastify a refusal to 
file the ageeemenc, tnongh ha holds that 
if the relations between the parties were 


unohanged, mere lapse of time would not 
enable any of them to withdraw from the 
arbitration. The applioation was dismissed. 

We think that the conduct of the parties, 
dating from shortly after the date of the 
agreement, is suffioient to show that they 
had abandoned the idea of arbitration. 
The long and unreasonable delay of some 
years is not properly explained. We think 
that this oonduot has broken the contract 
of the parties to refer the matter between 
them to arbitration. The appellant in 
his notioe admits that he had oanoelled 
the agreement. 

It has been found, and we think rightly, 
that relations are strained between Balwant- 
rao and the respondent and that the remaining 
arbitrators are partisans. There are thas 
reasons for the respondent’s position that he 
is unwilling to submit the oase now to the 
arbitration of a man who baa quarrelled 
with him. We think the application has 
been rightly dealt with and, therefore, 
dismiss this appeal with costs. We fix 
Pleader’s fees at Rs. 150. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Dboreb No. 1196 

OF 1918. 

May 23, 1919. 

Present : — Justice Sir Asutosh Chaudhuri, 
Kt., and Mr. Justice Cuming. 
MAHAMMED EMARTULLA SlRCAR— 
Dependant No. 2 — Appellant 

versus 

MAHAMMED DIDAR BUX SIRCAR 
AND others^Respondbnts. 

Givil Procedure Code (Act V of 1903J, 06— 

Be^mi purchase at execution ' sale, wJietl^er illegal 

--S^tutory provision barring eguitahle jurisdiction 

of Court, construction of— Purchase at execution sale 

t^ibsuami of one of several heirs, whetiM- devrives 

other heirs of their right—Tcnant having attornei 

to beneJiCMl owner, xohether can refuse to nag rent to 
hiA heir6s 


OiYil Procedure is co discourage benami 
at Oourt sales, it does nob render suoU ijurolu- 
Illegal, fnasoittcli as the secciou bars tiio en 
able jurisliction of tho Court, it bo ^trk 
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construed and should not be extended beyond its 
express terms, [p. 128, col. 2.J 

Where a Muhammadan father poichased ^ a jote 
at an execution sale with his own money in the 
name of one of his sons and settled it with a 
tenant, who attorned to him and after his death 
paid rent to his heirs for some time: 

Held, that having been brought upon the land 
by the father, it was not open to the tenant to 
say after the father’s death that he was not the 
tenant of his heirs, and that a suit for rent brought 
by the heirs would not be barred under section 
66 of the Code of Civil Procedure, simply because 
the father had purchased the jote at an auction 
sale in the name of one of his sons. [p. 129, col, 1.] 

Appeal against the decree of the Sabor- 
dinate Judge, Jalpaiguri, dated the 7th 
March 1918, affirming that of the Munsif, 
2Dd Court at Jalpaiguri, dated the 28tb 
February 1917. 

FACTS appear from the judgment. 

Babu Santosh Kumar Bose, for the Appel* 

lant. Defendant No. 2 bad purchased the 

land in dispute at au exeootion sale held in 
August 1902. As the sale certificate was in 
his name, I submit that section 66, Civil 
Procedure Code, is a clear bar to the main* • 
tainability of the suit of the plaintiff. 

Babu Hemendra Nath Bose, for the Re- 
spondents.— The object of section 66, Civil 
Procedure Code, is not to render benami 
purchases illegal, but only to discourage 
them. That section must be strictly con* 
strued. The father was the real purchaser 
of the $oie within which the land held by 
the principal defendant stands. My suit 
oauDot be barred by section 66. Refers to 
Sasti Ohurn Nundi v. A«nop«rna (1). 

The tenant paid rent to the father who 
brought him upon the land and after his 
death to his heirs, and so there cannot be any 
bar to the suit under section 66. 

Babu Santosh Kumar Bose, in reply. — 
Sasti Ohurn Nundi v. Aunopurna (1) is dis- 
tinguishable. In that case pleadings showed 
possession. Here plaint did not pfooeed on the 
footing of possession. 

JUDGMENT.— This suit was iustituted 
by the plaintiffs for recovery of rent for the 
period in suit, on the allegation that the rent 
claimed from the principal defendant, the 
tenant, was payable to the plaiutiffs and the 
pro forma defendants aaoo-eharers who used 
jointly to realise same, but inasmuch as the 
pro forma defendants had not joined with the 
plaintiffs, they had been added as parties. 

(1) 23 C. 699. 


The prayer is'for a decree against the prin- 
cipal defendant and in the alternative ag.«ia6t 
the pro /orma defendants, should it be found' 
that they had realised the plaintiffs’ share. 
The principal defendant denied relationship 
of landlord and tenant and defendant No. 2 
Mabammad Emaratnlla Sarkar supported him, 
on the ground that the land in suit had been 
purchased by him alone at an ezeoutidn sale 
which took place in August 1902. He con- 
teuded that inasmuch as the sale certifi- 
cate was in hie name, section 66, Civil Pro- 
cedure Code, was a bar. We cannot take tfaatr 
view in this case. The object of that section 
no doubt is to discourage benami purahase^ 
at Court sales, but not to render such pur- 
chases illegal. luasmuch as the provisions 
of that section bar the equitable jurisdiotioff 
of the Court, it has been repeatedly held that 
the section must be strictly construed and 
not extended beyond its express terms. 
It has been found by both the Courts that 
the defendant Emartulla’s name was used by 
his father Haji Mebor Buksb, who was the! 
real purchaser of the joie within which th^ 
land held by the principal defendant stands. 
It has also been found that the tenant dS-' 
fendant was brought on this land by the Hajt 
and that after bis death the tenant paid rent 
for one year to Dalai Buksh, one of the 
Haji’s soDB who according to the plainti^ 
was authorised to collect rent on behalf 
of all the heirs of the Haji. This allegUtlon 
has been held proved. Defendant No.' i 
relied npon certain decrees which he bad 
obtained against some tenants of other lands 
in the jote, which are evidently of no value 
as the other heirs of the Haji were nbt 
parties therein. In the Settlement Kbatian th^ 
names of all the heirs of the Haji are reoorde'd 
as proprietors. The Courts have not accept- 
ed the allegation that the principal defeodfiint 
paid rent to defendant No. 2 alone, as no rePi 
receipts or collection papers were produced. 

In the oiroumstanoes above mentioned, wd 
think the suit is not barred by section dff. 
It was held in Sasti Ohurn Nundi v. AuH 0 ‘* 
puma (l) that when the plaintiff was in 
possession since the time of the sale for aom6 
years and when such possession was sought 
to be disturbei by the defendant by setting 
np a purchase in his own name, a suit was 
competent by the plaintiff for deolaratibzx df 
hi.s title and forother reliefs incidental thersto* 
It was held in Musammat Buhttns Kowi*r 
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^uhwree Lill (2/ that aeotion 317- does not 
make all benami tranaaofeion? invalid, 
nor read with aeotion 316 does it oonfer 
upon the oatensibla parohaser a title against 
the real parohaser. It merely deoUres 
that a aait shall not be maintained against 
the oartified parohaser on the ground that 
he was only the ostensible parohaser. In 
Bishan Dial v. Qhazi-ud-din (3) Satti 
*Ohum' V. Aunopurna (1) was not fully 
aooepted but the learned Judges said that 
the aeotion would not apply where the 
suit was based not on the groand that 
the porobase was benami bat upon some 
other independent groand. It seems to 
**^8 Qpon the faots of the oaee, inasmooh 
..as the tenant paid rent to the father who 
bcoaght him upon the land and after 
his death to his heirs, it is not birred 
ander seotion 66, Civil Prooidira Code, 
simply beoanse the father parohased the 
9 ot 0 at an auotion sale in the name of 
one of bis sons. In Bodh Singh Dojdhoona v. 

it was held that the 
provisiots of Aot Vlli of 1859. aeotion 
were designed to oheok the praotioe 
of making benami purohases at exeoation 
sales, t.e., transaotions in which one pirty 
seoretly pnrohases on hia own aoooant in 
the name of another party. They cannot 
be taken to affect the rights of members 
of a joint Hindu family, who by the 
operation of law are entitled to treat as 
part of their common property an acquisi- 
tion. howsoever made by a member in his 
sole name, if made by the use of the 
family funds. In this case a Muhammadan 

‘•‘‘® property with his 
money alcho^h m the name of one of 

his sons. He settled the land with a 

tenant who attorned to him and paid 

W t Having 

It IS not open to the tenant to say after 
thl h®* he had paid rent to 

the tenant of the son in whose name the 

Mle oertidoate stood. To hold that the 

reili* Preoladed from suing the tenant for 
rent under these oiroumstanoes would work 

•R ft. IB7; 10 B L 

A. 176} A. W. N. (1901) 44 

817 y. o!)’ ^ B'b. E. 

9 


Ereit injustice. We hold that the appeal 
fails and it is dismissed with oosts. 

Appeal dismissed. 


BOMBAY HIGH OOCaT. 

PiRSr Civil Appeal No. 299 of 1916. 

August 4, 1919. 

Present : —Sir Norman Misleod, Kt., 
Chief Jujtioe, and Mr, Jastioe 

Heaton. 

RAOHANGACTDA IRANGADDA PATIL^ 

Appellant 

I'ersus 

The secretary of STATE for 
INDIA—R 

flSPONDSaVT. 

Bombay Bevenu-e Jurisdiction Act (Kof 1873) s 4 
(a.), whether ultra vires— Gayerameai of India* Ac 
1S5S (21 .fc 22, Viet C. 108), .. 6i-Vatladlr patil, 
dismissal of-ijmt for declaration that dismissal is 
Illegal, maintainabiliiy of. 

Plaintiff, who was s uaWar ' patil, was disrnissea 
from his post and his iife-intorest in the patilki 
vatan was forfeited. He brought a suit againdt 
the beoretary of State for a declaration that tho ' 

order of dismissal was illegal aud for possession 
01 the laods; 

Held, (1) that the suit was barred bv thb 
provisions of section 4 a, of the Bombay Revenue 
Jurisdiction Act; [p. 130, cols. I & 2 .] 

that section 4 (a; of the Bombay Revenue 
Jurisdiction Act was nob ultra vires of the 
Government by virtue of the provisions of section 3G 

nK- inasmuch ai 

aot have brought a suit claiming 

[p *30 col 2 

Appeal from the deoiaion of the Disfcriofc 
Judge, Bijapar, in Sait No. 2 of 19i5. 

r Messrs. Ratanlal 

Ranchhoidas and ffiialal J. &aniai, for tne 
Apoellant. 

Mr. S 8. Patkir, Gjvaruncat Plaidar, for 
the Respondeat. 

JUDGMENT. 

Macleoo, C. J.— Tne plaintiff in this sait 

Vatandar Patil owing 
j6 Vatan lands in the village of Taiikot 

m the District of Bijapar. By Government 
Rssolation No. 7950 of 26ch August l^U 
lb was resolved that Goveroment con- 
oarred in the opinion expressed by the 
Commissioner in paragraph 3 of the memo- 
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randum, Sanotion was aooorded to tbe dis* 
missal of Raohangauda Iranganda from the 
post of Reveoae and Polioe Patil of tbe 
village of Talikot and to the forfeiture of 
bis life-interest in the Patilki Vatan of tbe 
village. He then brought this suit against 
tbe Secretary of State for India in which 
tbe following relief was claimed: (a) a 
declaration that tbe order of Q-overnment 
is illegal and does not legally effect for- 
feiture within tbe meaning of section 61 of 
tbe W'atan Act ; (6) consequently tbe plaint- 
iff is entitled to possession of tbe Vatan 
lands with mesne pro6t8 from date of 
suit. 

Tbe District Judge dismissed the suit on 
the ground that it was barred by section 4 (a), 
paragraph 1 of the Bombay Revenue Juris- 
diction Act, and that as he had no doubt 
in tbe matter he was precluded from re- 
ferring tbe matter to tbe High Court under 
section 13 of tbe Act. That section provides 
that subject to the exceptions thereinafter 
appearing! no Civil Court shall exercise 
jurisdiction with respect to any of tbe 
following matters: (a) claims against Govern- 
ment relating to any property appertaining 
to tbe office of any hereditary officer appoint- 
ed or recognized under Bombay Act No. 
Ill of 1874 or any other law for the time 
being in force, or of any other village 
officer or servant, or claims to perform the 
duties of any such officer or servant, or in 
respect of any injury caused by excluaion 
from such office or service. 

There can be no doubt that tbe plaintiff’s 
suit comes within tbe purview of those 
words, but it has been argued that that 
Act is ultra viree of Government in its 
powers of legislation on tb3 authority of 
Secretary of State for India v. Moment (1), 
It was laid down in that case that tbe 
efieot of section 65 of the Government of 
India Act, 1858, was to debar tbe Govern- 
ment of India from passing any Act which 
can prevent a subject from suing the Secre- 
tary of State for India in Council in a 
Civil Court in any case in which he could 
have similarly sued tbe old East India Com- 
pany. The appellant, therefore, has to 
satisfy us that be could have sued the old 

(1) 18 lad. Oas. 22; 15 Bom. L. B. 27; 40 G. 391; 17 
0. W. N. 169; 17 C. L. J. 194; 21 M. L K 459j 13 M. 
L. T 63; (1913) M. W. N. 45; 1 1 A. L J. 49; 6 BUr. 
h. T. 1; 7 L, B. R. 10; 40 I. A. 48 (P.,C.). 


East India Company claiming the relief 
which he asked for in tbe present suit. 
Counsel for the appellant was not able to 
refer us to any authority which could con- 
vince us that such a suit as the present 
one could have lain against the old East 
India Company. Wo were referred to 
Regulations XVI and XVII of 1827. But 
there is nothing in those Regulations, which 
provide that a claim to Inam lands was 
cognizable by the Court of the East India 
Company. That is made clear by the pre- 
amble to Act XI cf 1852, which states 
** Whereas in the Territories of the Deccan, 
Kandeish, and Southern Mahratta Country, 
and in other Districts more recently annexed 
to the Bombay Presidency, claims against 
Government on account of Inams and other 
Estates wholly or partially exempt from 
payment of land revenue are excepted 
from the cognizance of the ordinary Civil 
Courts... and whereas it is desirable that 
the said claims should be tried and deter- 
mined without further delay tbe enact- 
ment was passed. Then under ’section 2 
the Governor of Bombay in Council was 
empowered to appoint an Inam Commis- 
sioner with so many Assistants, and such 
subordinate establishment as might be neces- 
sary for tbe purposes thereinafter mention- 
ed. By seption 7 no decision or order of 
the Inam Commissioner, or of any of hia 
Assistants, or of the Governor in Council 
under the provisions of this enactment, so 
long as tbe same shall be in force under 
such provisions, shall be questioned or 
avoided in any Court of law. 

It is thus perfectly clear that before 
1858 such a claim as the plaintifE’a in the 
present suit was not cognizable by the 
ordinary Civil Courts. Therefore, eeetion 4 
(a) (l) of Act X of 1876 was Hot ultra virei. 
Therefore, in my opinion, the decision of 
tbe learned District Judge was correct and 
the appeal must be dismissed with 
costs. 

Heaton. J. — I agree. There is no doubt 
whatever, it is not pretended that there le 
any doubt on this point, that the present 
suit is barred by section 4 of tbe Bombay 
Revenue Jurisdiction Act, if that section 
enunciates tbe law. But it is said that 
the section, at any rate in so far as it. 
bars a suit of this kind, is ultra vires. It • 
is for the appellant to show that this is sO, 
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He relies on the ease of Sscreiary of State 
for India v. Moment (1). That throws ns 
baok on to seotion 65 of the Statnte 21 
and 22 Vie, o. 106, That aeotion and the 
ease referred to open np a large variety of 
possible points, bat so far as we have been 
able to inquire into the law as it existed 
when that Statute was enaoted, t. e., in 
the year 1858, it is not shown that a 
suit would have lain against the Kast India 
Oompany for an aot of this kind. In other 
words, it is not shown that the provisions 
of' the Bombay Rsvenue Jurisdiotion Aot 
are ultra vires in so far as they affeot the 
suit. Therefore, I thick the appeal mast be 
dismissed with oosts. 

Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

SsooHD Civil Appeal No. 59 B op 1919. 
September 27, I9i9. 

Sir Henry Drake Brookman, Kt., 
J. C. 

iEKOJI HUNBl — PLAisTipp— 

Appellant 

versus 

AKAJI KUNBI AND anothbb— Defendants— . 

Rbsponubmts. 

Poseession aTwi dwp{) 5 «e»^» 07 ^, suit on hash of-^ 

o/P»’oo/— 5 »witoe»o»-“Con/e 85 »ort and avoid- 

ance/’ defence of, nature of, 

• 

the“ nUinM-ff ■ *h‘' Pf “Pon a dispossession 

snd establish a snbsisting title 

?he o'‘°" ^ ^ immediately pre. 

oornngtheoommenoemantofthesnit. ip. m, ooL . 1 
17 0™ W 

). Iv p“at-£oV®e\ ‘7 0. U 

■Aid ^ ooofeasioa and avoidaaoo oaa be 

Wid to hare been raised only when the defendant; 
completely admits tne basis of the plaiatid’s 
claim bat seeks to avoid the edeot of chat admissioa 

owe ot a suit on a 

if"’ 

Appeal against the deoree of the 2nd 
^^tion^ Distriot Judge. Akola. in Civil 
ppeal No. 2li2 of 191d, dated the 42ad 
January ItfAi^.anaing ouo ot Oiyii 


No. 244 of 1916 in the Court of the Mnnsif, 
Basim, dated the 14th September 1918, 

Mr, Bhowani Shankar, for the Appel- 
lant. 

Mr. M, V, tTbs^t, for the Respondents, 

JUDGMENT. — The judgment in this 
second appeal will govern the disposal of 
No. 60 B, exoept for one point whiob will 
be separately dealt with. It will also suffioe 
for the determination of Seoond Appeal No. 61, 
B. There is a fourth appeal (No, 62- B), 
the hearing of wbioh has bad to be postponed 
because the respondent has not yet been 
served. These four appeals arise out of 
separate suits, namely. Nos. 244, 243, 240 
and 235 of 1916 respectively. 

In each of the four suits the plaintifiF, 
who is the appellant in this Court, claimed 
exclusive title to and possession of certain 
sub-numbers of three or more out of 
the following survey Nos. in Mauza 
Krishna : — 

Nos. 26, 32, 38. 60 and 61. 

With regard to Nos. 26, 32 and 38 the 
plaintiff pleaded that his grandfather 
Suryaji acquired a one-third share at a time 
when the recorded khatadar was one Jbingraji 
who himself owned a similar share, the 
remaining one-third share belonging to 
Vikramji. He also stated that a latter 
khatadar was Vithoba, grandson of Jbingraji, 
and that about 40 years baok a partition 
was effected under which the plaintiff 
obtained certain sub-Nos. in each of the five 
fields including the sub-Nos. now in 
dispute. 

With regard to Nos. 60 and 61 his case 
was that a one third share in them also was 
acquired by his grandfather Suryaji, the 
remaining two shares belonging to Jbingraji 
and Vikramji respectively, and that the 
shares were separated at the partition 40 
years back ; of these two fields he alleged 
Suryaji to have been the recorded khatadar. 
His case generally was that he as his 
grandfather’s successor was io sole posses- 
sion of the entire one-third share up to the 
year 1913 when the respective defendants 
dispossessed him of certain portions, leaving 
him in possession of the rest. 

It is common ground that one-third ci: 
each field belongs to the sucoessor-s-iQ-titlo 
of Jhingraji and Vikramji respectively and 
tue plaintiff himself alleged that Jbingrp.ji’e 
grandson Vithoba and Vikramji’s sou 
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I&hnaji are bis kinsmen in the seventh or 
eighth degree.” He also said that the 
defendants are related to him in the 
eighth or ninth degree.” 

The ease for the defence was that the 
defendants owned a one*third share in 
each of the 6ve Belds jointly with the plaint* 
iff and that they were in joint possession 
till the year 1913, when a partition was 
effected in accordance with which certain 
enh'Nos. were allotted to the plaintiff, the 
rest (inclnding all these sued for) being 
distributed among the defendants. This 
partition was established to the satisfaction 
of the officer in charge of the Record of 
Rights before whom in Deoemher 1913 the 
plaintiff claimed, as be dees now, to be the 
exolnsive owner of the entire one-third 
share in each held. 

The Trial Jndge, who first decided the 
suits in July 1917, placed upon the plaint- 
iff the burden cf proving that the fields 
were acquired by his grandfather Suryaji 
and that he bad been in exclusive posses* 
sion till 1913, and decided both the questions 
thus raised in the negative. He also fourd 
on other issues embodying the points raised 
for the defence that the five fields oonstitut* 
ed ancestral property in the hands of the 
plaintiff, the defendants and other persons, 
and that the plaintiff and defendants were 
in joint poseession till a partition was effect* 
ed by a panchoyat in 1912 or 1913, He 
was unable to decide the exact relationship 
between the plaintiff and the defendants. 
On these findings the suit was dieroisred. 

The plaintiff appealed in all four oases 
to the District Court and they were re- 
manded by an Additional District Judge, 
who attaching undue importance to the 
matter cf relationship considered that the 
burden should have been laid on the defe:.d* 
ants to prove the exact relationship bet- 
ween them and the plaintiff. The trial 
was also said to have been unsatisfactory 
for want of complete pleidings and sufficient 
identification of the plots in dispute 

Before the new trial took place, maps 
were pot in showing each of the five 
fields and its sub-Nos. and the name by 
which each field was locally known was 
aUo given. The following issues were then 
framed : — 

‘*1. Whether defendants are related to 
the plaintiff as alleged by them F 


*‘2. Whether the defendants had joinj; 
possession over^ the plots in suit, till 1912 
as alleged by them? 

*'3. Whether there was a partition in 
1912 as alleged' by defendants and whether 
the plots in suit fell to the shares of the 
respective defendants at the said partition as 
alleged by them? 

”4. Whether the plaintiffs were in exi 
clusiye possession of the plots till 1913 ? 

”6. To what relief are the parties 
entitled ?” 

The plaintiff examined one more and the 
defendants two more witnesses and the 
Trial Judge, the successor in office of the 
officer who bad written the first judgment, 
decreed each of the four claims. He held 
that the defendants had failed to establish 
the correctness -of the pedigree given by 
them; that the alleged joint possession 
and partition were also not established ; 
and that the plaintiff mast be taken to 
have been io exclusive possession of all 
the fields, 

The oases was again taken to the District 
Court in appeal and another Additional 
Dii^trict Judge held that the burden of 
proof bad been wrongly laid ou the defend* 
ante ; that the exclusive possession and 
title of the plaintiff had not been made 
out ; and that the preinmption afforded 
by section : 6*1, Hyderabad Assigned Districts 
Land Revenue Oodp, 1896, was not rebutted, 
the decrees io favour of the plaintiff were, 
therefore, reversed and hie claim was 
dismissed. 

In this Court the main point urged on 
bdhalf of the plaintiff is that the burden pi 
proof should have been placed upon the 
defendants to show the joint title and 
possession upon which they rely-. Sdetibh 
101, Indian Evidence Act, id rPlied upon in 
this couneotion. The terms of that section 
are as follows: 

Whoever desires any Court to give 
judgment as to any legal right 'pr liabiljty 
dependent on the existence of facts wbioh. 
be asserts must prove that those facts 
exist. 

When a person is bound to prove thp 
exist'en'e'e of any fact it is said that, the 
burden of proof lies on that person.” 

It IS said that the defence was really 
one of confession and avoidance.” In 
my opinion this is clearly not a case ; in- 
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wbioh the defenoa oan be aocycirately desorib- 
ei] by that teshnioal fcerm of old Elnsrltsh 
pleadiog, wbiob finds no plaoa in the Gqrrent 
Hales and Orders of the Snpreme Courti. 
Where a suit is broagbt on a oontraot 
tbe defendant may admit that he made the 
eontraot, bat avoid tbe effeob of that 
ponfession by pleading parformanae, fraud, 
release, limitation or otherwise. In saoh 
a ease there is a oomplete admission of tbe 
haais of tbe olatm. In the present ease tbe 
plaintiff elaimp ezolasiva title and possession 
and neither of these was admitted in whole. 
The plaintiff did not olaim and does not desire 
to bave joint possession of the plots saed 
for, nor oonld be be allowed to obtain snob 
relief ezoept on the theory that the defend* 
ants were his oo sharers and on admitting 
them to joint possession of the plots, whioh 
ho admittedly holds exolusively sinoe 1913 
by virtne of the alleged partition. There 
was in faot not a oonfession but a traverse. 
Moreover, tbe present saits are for possession 
as upon a dispossession, and the plaintiff is 
bound in aooordanoe with a well-settled rule 
to^ establish a subsisting title and possession 

years immediately preceding tbe 
oommenoement of the snit : see Dharani 
£*an^q v. Oabar Alt Ehanii), The seotion of tbe 
Plvidenoe Aot relied npon by itself suffices 
to show that it was for the plaintiff to 
prove what the defendants did not admit, 
namely, that his possession was to be 
aooonnted for by an exolasive title. 

It is said that the defendants dispossessed 
the ^plaintiff in view of the approaohing 
inquiry by the offioer in oharge of the 
Rssord of Rights and that no title oonld be 
conferred by that offioer. Tbe Record of 
Rights, however, shows that the defendants 
have long been in ooonpation and that they 
obtained the shares shown against their 


names as the ontoome of an award given bj 
a panchaj/at^ in September 1912. There ii 
a presumption that the entries to this effeol 

are true and there is also evidence tc 
support them: for instance, Likahman Kunb 
(D. W. No. 3), who was a member of th* 
panchayat anj is related to both sides, spokt 
to the joint oultivation and the aubseqaeni 
division. Altogether there is ample basis foi 
the finding that the plaintiff was not ic 

M 389, 25 M. L. J 

W. N. 157i 15 Bom, L 

»• «8i 17 0. L, J. 277 vP, 0.;, 


exolasive possession as be alleges and he has 
nndoabtedly failed to establish aoqalsitioa by 
his grandfather Saryaji of the entire one- 
third share. 

The lower Appellate Court declared itself 
satisfied that tbe defendants and the plaintiff 
are descended from a common ancestor. It is 
objected here that sufficient reasons for this 
oonolnsion have not been given. It seems 
to me, however, that tbe existence of a com- 
mon ancestor follows necessarily from the 
admission of the plaintiff himself in his 
written reply to the defence. In describing 
the defendants as his relatives *‘in the eighth 
or ninth degree” he necessarily implied that 
they had a common ancestor. There is, 
therefore, no force in this contention. 

In the sixth ground of appeal the lower 
Appellate Court is said to have failed to have 
noticed that certain receipts executed at the 
panchapat were not produced in evidence and 
to have ignored the statements made by the 
defendants’ own witnesses, to the effect that 
Suryaji was separate in mess and estate 
from the persons said to have been his 
brothers. With regard to the receipts I would 
observe that the witness Laxman Kunbi 
already mentioned deposed to execution of 
one receipt only, which was in favour of the 
panchayat and was subsequently filed in the 
Court of the Tahsildar and not returned to 
tbe panchas though they asked for it. With 
regard to tbe relations between Saryaji 
and his alleged brothers I am not referred 
by tbe appsllant’s Pleader to any spscifio 
statements. The plaintiff himself is 50 years 
old and none of tbe witnesses for tbe defence 
is over 60, while moat are considerably 
younger. It is, therefore, quite unlikely that 
any of them koows much about Saryaji, 
who according to the plaintiff himself died 
40 year ago. 

L lastly it is contended that the evidence 
for the plaintiff waa not considered by tbe 
lower Appellate Coart in the manner 
required by law. It is complained that 
the statements of the plaintiff as P.W. No. 1 
and Krishnaji (P. W. No. 2) regarding die- 
possession have been ignored and that the P. 
Ws. No3. 3 to 6 have not even been mentioned. 

I am also raferred to certain books marked 
Exhibits P-2 and P-3 and known as p 2 ()ti 
(revenue receipt) bmks, whioh are sail to 
show that Saryaji acted as the sole o^ner 
of all the fields. I find, however, from the 
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third parafifraph of the lower Appellate 
Oonrt’e jadfifineDt that the evidenoe of every 
BiDgle witness for the plaintiff has been 
oonsidered. The paoti books have not been 
translated, and all I have been able to 
disoover from a cursory inspection of them 
is that Suryaji paid revenue for Nos. 60 
and 61, a fact which is accounted for if he 
was the recorded Ichaiadar as pleaded by the 
plaintiff. It is well known that in Berar the 
recorded lihatadar was frequently not the 
sole owner and as already mentioned, the 
plaintiff admitted in his reply to the defence 
that in respect of three fields, Jhingraji 
and after him Vithoba was recorded as sole 
hhatadar. Much of the time of the Trial Judges 
who dealt with the case was wasted in 
dealing with the question of the exact 
relationship between the plaintiff on the 
one hand and each of the defendants on the 
other. This point was not really material 
in view of the plaintiff’s own admission. 
He has failed to make out the facts on 
which be based his claim, namely, that his 
grandfather Saryaji acquired the one^third 
share in each of the five fields and bis own 
exclusive possession for 12 years before 
1913, and bis claims in Saits Nos. 241, 243 
and 240 were rightly dismissed. 

This appeal and No. 61-B are accordingly 
dismissed. In the lower Courts costs will 
be paid as already ordered. 

Appeal ditmiseed. 


BOMBAY HIGH COURT. 
OfiiQiNAL Civil Jorisdicvion Soit No. 669 

OP 1918. 

August 7, 1919. 

/ resentx — Mr. Justice Pratt. 

The secretary op STATE for 
INDIA — Plaintiff 

venus 

Sir MAHOMED YUSUP ISMAIL, Kt., 

AND OTHERS — DEPENDANTS. 

Jlnyi&trution Act (XVI of 1908^, $8, 2 17), 17— 
Agreement to grant lease^ whether compulsorily 
reyistrable^Construction of document^ Intention of 

•^artiest 

Agreements to lease which are compulsorily 
registrable under the combined operation of seotion 


2, snb-eeotion and'section of the Begistration 
Act are those agreements which import a preSeht' 
demise or the creation of an immediate interest, tp.' 

186, col. 1.] . 

In order to determine whether an agreement is 
compolBorily registrable, the intention of the parties 
as declared by the words of the instrument must 
govern the oonstmotion, CP* 1^3> ^^1* I ^ 

An agreement between the parties that at a 
future time one of them shall become the tenanl^^ 
provided certain things are intermediately done 
the landlord or his agent so as to put the premises' 
into a certain state which the agreement describes,- 
is not an agreement of demise but an agreement 
to demise at a future date on the performance of 
certain conditions and is not, therefore, required to 
be registered, [p. 1B6, col. 2.j 

Mr. Bahadurii, acting Advocate* General, 
and Mr. Oamphell, for tbe Plaintiff. 

Messrs. Sttalvad and Desai^ for Defendant 
No, 1. 

JUDGMENT .^This is a suit for speoifi® 
performance of an agreement to lease. 
facts are not in dispute. In December 191^ 
tbe presidency Post. Master was looking 
for premises for a new Post Office an^ 
entered into negotiations with the let de* 
fendant, who was constructing a building 
called the Sutar Ghawl. Tbe Presidency 
Post Master gave the defendant partisulM 
as to the nature and extent of the acr 
oommodation required and the defendant 
made the following offer in a letter, dated t^e 
1st February 1915: — , 

“With reference to the Post Office Super- 
intendent’s interview with me, I have 
arranged with Messrs. Mistry and Bhed- 
war, Architects, to have an accommodation 
for a Post Office at Sutar Ohawl measuring 
about 650 Sq. Yds. and shall let it .to 
you on a lease for ten years on tbe fol- 
lowing conditions: — , 

“1. Tbe rent for tbe place would be 
Re, 175 per mensem. 

**2. Tbe counters and a shelf would be 
supplied by me. 

“3. The electric inetallation to be made by 
me, but will be maintained thereafter by 
yon. 

“The place would be ready for occupation 
by tbe Ist April 1915.** 

Tbe Presidency Post Master then obtain- 
ed tbe sanction of tbe Post Master Gene- 
ral and replied as follows on the IStb of 
February 1915: — 

“in continuation of my letter J, MaBjid/2 
dated the 6tb February 1915, I beva, 
tbe honour to say that the Post Masteri 
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General, Bombay, bas aooepted the proposal. 
1 shall, therefore, be maoh obligred if yoa 
will kindly do the needfal now with a 
view to enable me to move the present J. 
Masjid Post Office into yonr new bnilding 
in the Sntar Ghawl with effeot from the 
Ist April 1915. The Post Master General 
has further desired me to insert the op- 
tional olanse in the lease, ». e„ giving the 
Post Office the option to renew the lease 
for another five years. Kindly acknowledge 
receipt of this letter.” 

To this defendant replied on the 16tb of 
February 1915 as follows: — 

With reference to your letter No. Jama 
Masiid/2, dated the 13th instant, I am 
making the necessary arrangements.” 

The defendant proceeded to make what 
he called the necessary arrangements, that 
is, to adapt the premises for use as a 
Post Office; bat by the 1st of April these 
arrangements were not complete. The 
ooanters were not varnished, the shelves 
were not pat up, and the electric lights 
were not installed. Nevertheless the Post 
Office went into occupation on the let of 
April and the improvements were com- 
pleted in the following month. 

Mr. Martree, the Presidency Post Master, 
says that be did not tender a lease for 
ezecation on entry into possession as the 
improvements had not been completed. 
After they were completed be instraoted 
a subordinate to do. so. Bat the defend- 
ant made no reply and the matter was 
lost sight of. Bat the Post Office con- 
tinued in possession and paid the stipulated 
monthly rental. 

SubseQuently the 1st defendant leased 
the same property to two rent farmers, 
the 2nd and 3rd defendants, and they served 
the Post Office with a notice to quit; and 
this led to the institution of the present 
suit. 

On these • facts the questions that arise 
are those embodied in the first two issues: 
Does the correspondence disclose a complet- 
ed a^eementp If so, is it inadmissible 
in evidence for want of rft£?i'^‘^ration? 

Now, I think, it can hardly be disputed 
that there was a completed agreement. The 
defendant's letter of the Ist of February 
was an offer embodying all the terms of 
fte proposed lease. It is true that the 
Presidency Post Master’s reply was not 


an unqualified acceptance but auggested a 
further condition of an option of renewal. 
It was in fact an acceptance with a connter- 
offer, which the defendant in turn aooepted 
by his lettejv of the 16th of Febrnary, 
The aooepbanoe was not ez press, but it is 
clearly implied in the statement that 
the defendant was making the necessary 
arrangements, specially in view of bis 
snbaequent conduct in giving possession to 
the Post Office. 

The nezt question is the more difficult 
one: whether these letters embodying the 
agreement to lease are inadmissible in 
evidence in view of section 49 of the 
Indian Registration Act. That section en- 
acts that no document which is required 
by section 17 to be registered shall, when 
unregistered, be received as evidence of 
any transaction affecting property compris- 
ed therein. There can be no doubt that 
an agreement may be a transaction affect- 
ing property, although it does not create an 
interest in the property. I think it is 
clear from the terms of section 91 of the 
Indian Trusts Act, where the same words 

affecting property” are used. 

The question then resolves itself to this: 
Whether the registration of this corre- 
spondence embodying the agreement to lease 
is oompnlsory under section 17. Now, the 
period is more than one year, and, if the 
agreement be equivalent to a lease, regis- 
tration will be compulsory under section 17, 
sub-seotion (1), danse (d). The Advocate- 
General for the plaintiff refers to the case 
of Panchanan Basu v. Ohandi Oharan Miara 
Q), where Jenkins, 0 J., deporibel an ag- 

reement to lease as falling under clause (^) 
of section 17 of Act III of 1877, oorre- 
sponding with sec tion 17 (2) (v) of the 

present Act (XVI of 1908). But, I think, 
it is clear that this reference was an over- 
sight, for that sub-section does not apply 
to leases and applies only to instruments 
described in section 17, sub-section (0, 
olauaes (6) aaj (c). The substantial reason 
given in the judgment was that in tho 
doiamenfc '■.usra no 

ince-’es'^ an! there ws- l-j 

presen. da uise. rin.sacoirls with toe ruie 
deduoible from Purmananddijs Ji-jjurAaa /. 
Dharaay Vini (2) and tho recent 

(1) 6 lud. Caa, 443; 37 0. 803; i-i 0. iT. S7'V 

C2) 10 B. 101, 
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of this Gonrt io Kessowji v. Bat Keserbai 
(Appeal No. 2 of 1909) that agreements to 
lease whioh are compulsorily registrable 
under the combined operation of eestiun 2, 
sub section (7), and section 17 of the Re« 
gistration Aob are those agreements which 
import a present demise or tbe creation of 
an immediate interest. 

Does this agreement import such a de* 
mise? Under the authorities ‘‘the inten- 
tion of the parties as declared by the 
words of the instrument must govern the 
construction:" Poole v. Bentley (3) and “where 
there is any doubt as to tbe operation of tbe 
ccntraot, tbe Court must endeavour to dis* 
cover the intention of the parties from the 
contents of the instrument, and if we see a 
paramount intention that tbe instrument 
shall operate as a lease, we must bold it to 
be such, although it may contain oonflioting 
expressions:" Pinero v. Judson (4). 

Now, there are no words of present demise 
in the correspondence. I let" or ’ I agree to 
let" have been held to be words of present 
demise but here the words are “shall let." 
Again, as to tbe intention of the parties, 
tbe terms of tbe agreement and the collateral 
circumstances negative a present demise. 
The defendant offers to provide aocommoda* 
tion for a Post Office and to make the neoes* 
sary improvements, and the plaintiff accepts 
subject to a counter-offer which is itself 
accepted. The making of the improvements 
was a condition precedent to tbe acceptance 
of the tenure and there can be no doubt but 
that the plaintiff could have refused to 
enter into possession on the 1st of April 
if counters had not been oonstrnoteJ. The 
parties, therefore, could not have intended 
the agreement to operate as a present demise. 
And the fact that the plaintiff waived the 
previous construction of some of tbe improve- 
ments and did enter into possession op the 
faith of tbe defendant’s promise to complete 
does not affect this conclnsion. 

For tbe defendant it is contended that tbe 
fact of plaintiff entering into possession and 
paying rent is conclusive that there was a 
demise. No doubt there has been a demise, 
but howF Not under the agreement whioh 
was executory, but by implication from the 

(3) (1810) 12 F^ast 163 at p, 170; 2 Camp, 236; lOl 

R.66. 

(4) (1829) 6 Bing. 206 at p. 210; 3 M. & P. 497- 8 L 

. (0. 8.) C. F. 19; 31 R. R. 388; liJO B. R. 1259. 


fact that the defendant put the plaintiff in- 
to possession. When that was done on the 
Ist of April tbe agresment became executed 
and there was a demise. Nevertheless, on' 
the 16tb of Fdbrnary the agreement was still 
executory and imported no present demise. 
To quote tbe words of Baron Alderson in Gore 
V. Lloyd (5 : 

Eiooking at the whole of this instrument, 
it appears to me that it was not intended 
to gire an immediate right to the party to 
be from that moment, and before the 
execution of any lease, a tenant from a 
future day, but that the true construction' 
of tbe instrument is, an agreement between 
the parties that at a futnre time one of 
them shall bacoms tbe tenant, provided 
certain things are intermediately done by 
the landlord or bis agent, so as to put tbe 
premises into a certain state, which tbe 
agreement describes. Then, it being shown 
that this agreement has been performed,' 
and that the tenant is occupying tbe land, 
ths terms of tbe agreement, coupled with 
bis ooonpatioD, make him a tenant npon 
the conditions speoided as the terms of the 
future lease," 

That is exactly the case here. It is not 
an agreement of demise, but an agreement 
to demise at a futnre date on tbe performance 
of certain conditions. 

In Regnart v. Porter (6) an agreement 
containing prospective stipulations by tbe 
landlord to lay out money on the premises 
was held not to operate as ademise in proeienti* 
There were similar stipulations in Staniforth 
V. Fox (7), but they were held to be merely 
accessory in view of tbe express words 
'does this day agree to let" and the 
simultaneous payment of part of tbe rent. 
The recent case of Inlini Revenue Oommu- 
iioners v. Earl of Derby (8) illustrates the 
converse case of conditions to bs performed 
by tbe tenant. There was an agreement 
to lease for a term commencing from Lady 
Day 1910. Tbe agreement was concluded 
by correspondence of the 5th of April 1910, 

(5) (1814) 12 M. & W. 483 at p. 478; 13 L. J. Ex. 
366; 152 E. R. 1279; 67 E. R. 402. 

(6) (lb3li 7 Biog. 451; 6 M. & P.370; 9 L. J 
(o, s.) 0. P. 168; *31 E. R. l74; 33 R. R. 637. 

(7) <J83U 7 Bing. 690; 6 M & P. 68.^; 9 L. J. (o. a.) 
C P I7S; 13 B tt. 228; 33 R. R 420, 

(8) (1914 3 K. B. Il66i 84 L, J. R. B.218j 109 b* 

T. 827. 
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in tlie proviso to seotion 3 of the Indian 




Bnbjeot to certain conditions to be performed 
by the leasee, and the Oonrt held that 
this was not the case cf a tenancy aotoally 
created by agreement but an agreement 
which provides the conditions on which a 

lease can be demanded. 

Sir Ghimanlal for the defendant refers to 
Barry v. Nugeni (9) and Vos. d Walker Qroves 
(10) for the proposition that an agreement 
may operate as a present demise, although 
the ezeoation in the fatura of a formal 
document was contemplated. No doubt, 
that will be so, if soch can be collected 
to have been the intention of the parties. 
But that is not the case here and the 
extreme informality of the agreement f^con- 
oluded by the correspondence supports the 
contention that th<tre was no intention to 
make a present demise. 

The agreement is, therefore, not barred 
by section 49 of the . Indian Registration 

Act. 

It is farther contended on behalf of the 
plaintiff that the Crown is not bound by 
the Registration Act. But, in view of my 
finding on the construction of the agreement, 

I need notenter into a detailed discussion 
of this (luestion and shall content myself 
with referring to seotion 17, sub'Seotion (2), 
clause (vi), and seotion 90 as containing an 
implication which takes away the prerogative 
of the Crown. 

It is not contended that the delay in 
filing the suit disentitles the plaintiff to 
specific performance. The delay in this 
case leads to no inference of acquiescence, 
for the plaintiff was in possession. Nor 
has anything occurred in the interval which 
wonld make the grant of the relief claimed 
inequitable. On the other hand, the equities 
are in favoor of the plaintiff for there has 
been part performance and the plaintiff has 
been put into possession. 

The second and third defendants fare 
subsequent lessees with notice, for plaintiff’s 
possession was notice. They can, therefore, 
be made to join in the execution of the 
lease under seotion 27 (6) of the Specific 
Relief Act. 

The agreement is not stamped, hat is 
nevertheless admissibla in evidence in view 
of the exemption of •government contain ed 

(9) (1782) 8 Dougl. 179 at p. )F0; 5 Term Uep. 

99 E. B. 691. 

(10) (191^)416 East 2Ui lOt E. R. 837. 


Stamp Act. ' 

The following Jssnes were framed:— 

(1) Whether there was a oonclnded^ 
agreement in correspondence between plaintiff 
and defendant No. 1 as alleged in paragraph 2 
of the plaint ?‘ 

(2) Whether, if the first issue is found in- 
the afifirmative, the correspondence is admisei* 
hie in evidence as the agreement to lease 
being not registered and not stamped? 

(3) Whether the plaintiff is not merely 
a monthly tenant? 

(4) Whether the plaintiff is entitled 
to speotfio performance of the alleged 
agreement? 

(5) Whether the plaintiff is entitled to 
an option of renewal for a farther period of 
five yeare? 

My findings thereon are: (i) in (he afifir* 
mative; (2) in the negative; (3) in the 
negative; (4) in the afiSrmative; (5) in the 
affirmative. 

There will, therefore, be a decree in 
terms of prayer (a) to the plaint against 
the let defendant. The second and third 
defendants ordered to join in the execution 
of the said lease. The plaintiff to recover 
his costs from the Ist defendant. 

Suit decreed. 


MADRAS HIGH COURT. 

Appeal against Appellate Ordar No. 33 

OF 1918. 

October 1, 1918. 

Treseni: — Justice Sir William Ayling, Kt., 
and Mr, Jostioe Krisbnan. 
SAMBASIVA AlYAR— Petitioner — 

Appellant 

venus 

THiRUMALAI RAM ANUJATHATHA- 

CH ARIAR AND OTtlERi — RE sFOH DENTS 

Nos. 3, I, 2 AND 4 — Respondents. 

Civil Procedure Code (Act V of UO-V, 0. XXI, r. 
2 ^ Mortgage decree^Payment made to mortijagec ont 
cf Court- Certification, ahsenceof—Paymenf, uhctic r 
can he pleaded as harto execution of final decree. 

therein a mortgage suit tlie ptiriiee ci»£.oi' into 
an agreement before the preliminary JciTfo iu 
passed, and a payment under ench agrecinenc is • 
jna4e out of Court to the mortga^eo, befoi« tiie 
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final decree is passed^ snoli payment falls within 
the scope of rule 2 of Order XXI of the Civil 
Prooedure Code, and unless it is certified to the 
Court as required by that rale, it cannot be pleaded 
as a bar to the execution of the final decree, fp. 140 
col.2.3 

The expression “the Court whose duty it is to 
execute the decree” in rule 2 of Order XXI of the 
Code merely indicates the Court to which certi< 
fioation is to be made, and in the case of a prelimi> 
nary decree in a mortgage suit, the Court which is 
to receive the mon^ payable under it is clearly 
the Court indicated, [p 1 40, cols. 1 &, 2.] 

Appeal agaiDst the order of the Distrioi 
Coart, Taojore, in Appeal Sait No. 144 
of 1918, preferred against the order of 
the Court of the Distriot Mansif,' Mannargadi, 
in Bizeontion Petition No. 463 of 1917, in 
Original Sait 8 of 1913. 

FACTS appear from the judgment. 

The Hon’ble Mr. 8. STinivasa Aiyangar, 
Advocate-General (with him Mr. T, M, 
Kruhnaswami Aiyaf)t for the Appellant.^The 
adjustment pleaded clearly falls under 
Order X£I, rule 2, Civil Procedure Code. 
The defendant alleges certain payments 
in pursuance of an agreement with the 
deoree*holder. That is an adjustment of the 
decree within the meaning of the rule, and 
not having been certified, it could not be 
pleaded in bar of ezeontion. 

The Full Bench ruling in Ohidamhara'm 
Ohettiar v. Kruhna Vathiyar (1) relates to an 
agreement for temporary stay of execution, 
which is not the case here. One of the terms 
of the agreement in that case was that the 
decree was not to be temporarily executed 
and the agreement itself was an answer 
to the execution. Sere the payments 
pleaded amount to an adjustment. The 
fact that the agreement was before the 
preliminary decree does not affect the 
question. The Full Bench ruling has to 
be re-considered. See Piran Bthi v. Jitendra 
Mohan (2). 

Messrs. S. V aradachariar and 5. Ranga- 
chariar^ for the Respondents. — The agree- 
ment here was before the date of the prelimi- 
nary decree. It does not fall under Order 
XXI, rule 2. It comes within the scope of 
the Full Bench ruling in Ohidamharam 
Chcttiar V. Krishna Vathiyar (1). The rule is 
no bar to its being pleaded. 

(1) 37 lud. Oae. 836} 40 M. 233; 21 M. L. T. 24- 6 

L. W. 182; (1917) M. W. N. 44; 32 M. L. J. 18. * 

(2) 40 lud. Oaa. 845; 26 0. L. J. 663; 21 0. W N 
620. ’ * 


The payments are only performance of 
a reciprocal contract. 

The only exeentable decree was the. 
final decree and the adjustment was prior, 
to it. 

Buie 2 only refers to executable decrees, 
and the point for consideration is if the 
adjustment was prior to that decree. 

JUDGMENT. — This appeal arises in eze- 
oution of a mortgage decree for sale for 
Rs. 1,800 and odd obtained by the plaintiff- 
appellant against thedefendants-respondentsi 
The 3rd defendant, one of the respondents, 
pleaded that the decree had ceased to be 
ezeontable by reason of an oral agreement 
between him and the plaintiff, the oonditibne 
of which on his part he had performed. 
The Distriot Mansif disallowed his plea 
as not properly pleadable in ezeontion, and 
took no evidence as to the existence of the 
agreement which was denied by the other 
side or of ite terms or of its alleged per- 
formance by him. The Diltriot Judge 
reversed that deoision and remanded the 
case for disposal on the merits. The appeal 
to ns is against his decision. 

The question to be ooneidered. ie whether 
the defendant is barred from setting up 
his plea in execution: and it has to be 
decided on the allegations made by him, as 
no evidence has yet been taken. He 
alleges in his counter-petition that, at the 
request of the plaintiff, be agreed to settle 
the family disputes of one Mnrugatbammal, 
a friend of the plaintiff’s, and to indnoe her 
creditors, as she was in finanoial difficulties, to 
forego portions of their claims, that in con - 
sideration of bis trouble be was to he allowed to 
treat the suit claim as fully satisfied on pay- 
ment of Rs. 550 to her creditors and that in 
the meanwhile plaintiff was to get a decree as 
sued for as a guarantee for defendant’s 
due performance of bis part of the contract, 
bat the decree was not to he executed if 
defendant did perform his part. He states 
that be did all that was necessary and paid 
Rs. 550 to four creditors of Murugatbam- 
mal. 

The agreement ie said to have been entered 
into just before the preliminary decree was 
passed. The 3rd defendant tried to plead it 
in answer when the application for the final 
decree was made, but bis objection was 
overruled on the ground that undar Order 
2XXIY, rule 5 of the Code of Civil Proc6dare, 
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qnly paymenti made directly into Court 
could be oonsidered. The Hig^ Court, how- 
ever, then observed that his right, if any, 
would only be to plead the agreement in 
execution. That, of course, was not a deci- 
sion that he could do so: that question we have 
now to decide. 

The main objeotion raised by the learned 
Advocate* General for the appellant is ba<ied 
on Order XXI, rule 2 of the Code of Civil 
Procedure. He contends that if the pay- 
ments alleged are true, there was an adjust- 
ment of tbe decree within the meaning of that 
rule when they were made; and as it was not 
certified to the Court it could not be pleaded 
ip bar of execution. On tbe other side, it is 
contended that we have here a ca^e of an 
agreement prior to decree falling within the 
scope of the Pull Bench ruling in Ohidamha’ 
ram Ohettiar v, Krishna Vathiyar (1) and, 
therefore, it is pleadable in execution and 
Order XXI, rule 2, is no bar to it. 

We may say that the Advocate-General 
urged that this Full Bench ruling itself 
required re-oonsideration and that we should 
in any case confine it to tbe ficts of the case 
before tbe Full Bench, which be says was one 
of an agreement for a temporary stay of execu- 
tion. As the majority of the Judges approved 
of and followed the previous decisions of our 
High Court which were not oases of tem- 
po! ary stay and also tbe decisions in Laldas 
Nartindas y,Ki8horda8 Devidas (3) and Qauri 
Singh v. Oajadhar Das (4) and refused to follow 
the Calcutta view, we will not be justified 
in cutting down tbe effect of tbe Full 
Bench in tbe manner suggested. We think 
tbe Full Bench decided that any pre-decree 
agreement between parties to a suit, by the 
terms of which the passing of tbe decree 
is not to be objected to hut tbe execution 
is to be stayed in whole or in part either 
temporarily or for all time, can be pleaded 
and given effect to in execution proceedings 
and Order XXI, rule 2, is no bar to it. Though 


favour of the Calcutta view to the contrary as 
stated in Benode Lai Pakrashi v. Bra^endra 
Kumar Saha (5) and Bassan Ali v. Qauti Alt 
Mir (6) are not without force, we consider we 

are bound by that ruling. It is eminently 
(8) 22B. 468 (F. B). 

(4) 2 Ind. Oas. 608; 6 A. L. J. 403. 

(6) 29 0. 810; 6 0.1W. N. 838. 

(6) 81 0. 179. 


desirable that on a question of procedure 
there should be certainty and finality. 

Tbe question then is whether the present 
case is one falling within the scope of the 
Full Bench ruling as we understand it. 
It will be noticed from tbe terms of tbe 
agreement in that case, as set out in tbe 
judgment of Phillips, J., that it was one 
of tbe terms that the decree was not to 
be executed for a certain time, so that the 
agreement by itself was an answer to 
execution. In tbe present case, however, it 
is conceded that the agreement by itself 
was no answer to tbe execution of the 
decree; for it to become a proper answer 
it was absolutely necessary that defendant 
should perform his part of tbe contract 
and make the necessary payments. Whether 
we view the payments as performance by a 
party to a reciprocal contract under section 
54 of the Contract Act as urged by the learn- 
ed Vakil for tbe respondent, or as the per- 
formance of a condition precedent for the 
agreement not to execute to come into force, it 
is clear tbe payments were necessary to enable 
the defendant to object to execution. Tbe 
adjustment of the suit claim was only 
complete on the day tbe last of these 
payments was made. On tbe allegations 
of the defendant there can be no doubt 
that his plea is that the suit claim was 
completely satisfied or * adjusted in whole” 
when he made the payments. 

Though the agreement was entered into 
before the preliminary decree was passed, 
the payments alleged are stated to have 
been made after it but before tbe final 
decree was passed. In tbe Full Bench case 
the adjustment by agreement was wholly 
prior to tbe decree, but here we] have a 
case of an adjustment subsequent to tbe 
preliminary decree but prior to tbe final 
decree. The two oases are, therefore, dis- 
tinguishable. But it has been strenuously 
argued by the learned Vakil for the rea. 

was prior 
was tbe onlyezeout- 
should hold that tl ai 
role did not apply to tbe present 
following tbe reasoning of tbe FiiH 
on tbe point. 

The answer to the above cont‘jutrwO 
depends on the view we take of the fio. v 
of rule 2 as to whether it covers a pov- 
ment under, or adjustment of a prelimiUiiry 


tbe arguments of the Advocate General pondent that as tbe adjustment 
against the view of tbe Full Bench and in to tbe final decree which 

able decree, we 
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mortgr&?e decree in a suit for sale. The 
learned Advocate- G-eneral has drawn onr 
attention to the ruling in Piran Bibi v. 
Jiiendia Mohan (2). It was decided there that 
a payment made out of Court to the mort- 
gagee after the passing of the preliminary 
decree and before the final decree fell 
within the rule. The respondent’s Vakil 
argues that we should not follow this ruling, 
because there is a diSerence of opinion 
between the Calcutta High Court and onrs 
as to whether a pre-decree agreement can 
be pleaded in execution. Thai difference, 
however, has nothing to do with the 
applicability or otherwise of rule 2 and 
we cannot, therefore, uphold his contention. 

This ruling was recently followed by a 
Bench of this Court in Singa Raja v. 
Pethu Raja (7*), where the learned Judges 
say: "it may be that if between the passing 
of the preliminary decree and the passing of 
the decree for sale the defendant obtains a 
certificate under the provisions of Order 
XXI, rule 2, be can take advantage of that 
to reduce the amount for which the pro* 
perty is to be sold.” No doubt this is 
not a decided expression of opinion that 
rnle 2 applies, but it shows their inclina- 
tion on the question. As we are also 
inclined to take the same view that such 
an adjustment or payment falls within 
the rule, we are prepared to follow the 
above rulings. 

So far as the reason of rule 2 is concerned, 
we can see no difference between a pay- 
ment after the preliminary decree and one 
after the final decree. The preliminary 
decree settles on'?e for all the amount to 
be paid just as the decree in an ordinary 
money suit does. The payment or adjust- 
ment may, therefore, be rightly treated as 
made after the decree in the suit. The 
words of the rule are, we think, wide 
enough to cover such payments or adjust- 
ments. The learned Vakil for the res- 
pondent insisted strongly on these words 
of the rule, xiz., the Court whose duty 
it is to execute the decree,” as showing 
thet the rule referred only to executable 
decrees. But these words are used only to 
indicate the Court to which certification is 
to be made. In the case of a preliminary 

l7) 48 Jiid. Cas. 196: • 5 M. L. J £75’; (1918, M W 
JC 609j 8 L. W. 497} 24 il. U T. 50lj 42 M. 61. 
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deores such as ths one we bays here, the 
Court which has to receive the money 
payable under it is oleArly the Court 
indicated. We do not think an infereDoe 
adverse to our view as to the scope of 
the role can properly be drawn from these 
words. 

We. must, therefore, hold thafi the adjust- 
ment pleaded in this case falls within 
Order XXI, rule 2, and that the PpU 
Bench case is distinguishable and that'ae 
admittedly it bad not been certified to the 
Gonrt as required by that rule, it cannot 
be. pleaded in bar to exeontion. 

The order of the District Judge must, 
therefore, be reversed and that of the 
Munsif rastored with costs here and in 
the lower Appellate Conrt. 

M. c. P. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

Appbal prom Appbllate Dborbe No. 929 

OP 1918. 

Angnst 19, 1919. 

Present:^ Mr. Justice Cbatterjea and 
Mr. Jnstioe Duval. 

PANOHAGOPAL MOOKBRJBS and 
OTHERS — Defendants— Appellants 

versus 

KALIDAS MUKHERJBE and DBBI DAS 
MUKHERJEE, minors, bt their mother and 
GUiROiAN, Srimati SARAT KUMARI 
DE B I — Plaintiffs — Respondents. 

SucccMion Act (Z of 1865;, s. 160, aj>pZtcab»«ity of 
— Probate and Administration Act (V of 188i;, 
S8. i30 to 134, applicability of — Hindu Law— 
Will, construction of—Qift of specific affiount to b$ 
paid out of profits oj immovable property, nature of 
■ 'Gift, whether annuity or gift of corpus —Intention of 
testator — Interest, whether Ipayable on annuity. 

A testator by his Will devised his movable and 
immovable properties to his sons and gave certain 
legacies to hia daughters and other persons with 
the following direction — “Afy eldest son Narindra 
shall, year after year, go on paying to my third son 
Nagendra the sum of Rs. .50) per annum out of 
the income from, the mahils thttt ho (^^■a^iQdra• 
shall obtain as per schedule No. I aud comprised 
within Lot Dawarfaasbini, etc.;” 
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movable properties to his eods and gape 
oertain legacies to bis daughters and other 
persons. By the first paragraph of his Will 
he gave to his eldest son Narendra Nath 
certain Manzas within Lot Dwarbasbini and 
certain other Monzahs in the same lot 
were given to his second son Sarendra Nath. 
Certain other properties were also given to 
each of them, which are set oat in sobedales 
1 and 2 respectively to the Will. Simi- 
larly some specified properties were given 
to each of the other sons including Nagen* 
dra Nath in other paragraphs of the Will, 
and these are set forth in the schedules. 
In the second paragraph it is stated: **The 
profits from the said Lot Dwarbasbini 
are much larger than those from the 
Mahals allotted to my other sons, and out 
of the Mahals allotted to my other sons 
certain portions of the Mahals within Lot 
Pautra allotted to my third eon Nagendra 
Nath Mukherjee, fourth son Satyendra Nath 
Mukherjee and fifth son Jatindra Nath 
Mukherjee are under water. In regard to 
the profits of the aforesaid Lot, Dwarba- 
sbini, I make this provision that my eldest 
son Narendra Nath Mukherjee shall, year 
after year, go on paying to my third son 
Nagendra Nath Mukherjee the sum of 
Rs. 5C0 per annum out of the income 
from the Mahals that he (Narendra! shall 
obtain, as per schedule 1 and com- 
prised within Lot Dwarbasbini, and shall' 
execute in terms of this Will an agreement 
in favour of the said Nagendra Nath 
Mukherjee promising to pay the same, that 
after my death, if the said Narendra Nath 
Mukherjee does not pay it and execute 
the agreement amicably, then my third son, 
the said Nagendra Nath Mukherjee, shall, 
under the provisions of this Will, be com- 
petent to take legal action and by institut- 
ing a suit recover the said amount from the 
Mahals appertaining to the share as per 
schedule 1 and obtaining a decree realise 
the same, year after year, from the said 
Narendra Nath Mukherjee, and all these 
Mahals and other properties shall be fully 
liable for the said amount ; and further, 
that my second son Surendra Nath Mu- 
kberjee shall, after my death, pay from (he 
profits of the Mahals as per schedule 2 
within Lot Dwarbasbini, that he shall obtain, 
the sum of Rs. 1,000 per annum to the 
aforesaid Satyendra Nath, Jatindra Nath 


Held, that in determining whether the devise of 

Hb. 600 per annnm to Kagendra was in the nature 
of an annuity or was in fact a gift of the corpus, 
it was unnecessary to consider whether the pro- 
visions of section 160 of the Succession Act were 
more favourable to the annuitant than the pro- 
visions of English law, inasmuch as under both the 
question was one of intention, [p. 14^, col. 2.J 

Although the segregation of any particular pro- 
perty is the common mode of indicating an intention 
of the testator to make an annuity perpetual, 
yet that is not the only mode and the Will may 
indicate an intention in other ways that the sum 
payable is really not an annuity or at^ any rate is 
intended to be perpetual, [p col. 2.J 

The intention of a testator must be gathered by 
reading the Willas a whole, [p. 1A6, col. Z.J 

Where words of inheritance are not used by a 
testator with regard to any of the gifts which ^e 
admittedly absolute, the absence of such words with 
regard to a particular gift does not make it limited 
to the life of the donee, if the Will in other respects 
contains a clear intention of the testator that the 
gift is not so limited but is absolute and perpetual, 
[p. 14S, col. 2.] 

The provisions of sections 130 to 134 of the 
Probate and Administration Act relate to interest 
on annuities or legacies payable by the executor, 
and cannot apply to a sum to be paid out of the 
profits of immovable property which a legatee 
was entitled to as part of the properties obtained 
by him under a Will, and which was in his enjoy- 
ment for several years before his death, and which 
devolved upon his heirs, [p. 145, col. 2; p* 146, col. l.J 

Appeal against the decree of the Sab- 
ordinate Judge, 3rd Court, Hooghly, dated 
the 18th February 1918, affirming that 
of the Munsif, 2nd Court at that . place, 
dated the 20th August 1916. 

Dr. D. N. blitter and Baba Vehendra Nath 

Mandalt for the Appellants. 

Mr. N. Strcjr and Babas Sib Ohanira 
Palit and Prafulla. Ohandra Ohaiterjee, for 
the Respondents, 

JUDGMENT, — This appeal arises out of 
a suit to recover Rs. 1,563 on the basis of 
the Will of the late Baba Bijoy Kissen 
Mukherjee of Uttarpara. 

Bijoy Kiasen died on the 17bh Magh 
1300 leaving seven eons and several daugh- 
ters. Of his sons, the eldest, was Narendra 
Nath, the second Surendra Nath and the 
third Nagendra Nath. It is unnecessary 
to mention the names of the other sons. 
Narendra died on the 16th Pous 1312, and 
Nagendra died on the 20bh Magh 1318. 
The appellants are the sons and grandsons 
of Narendra Nath, and the respondents are 
the sons of Nagendra Nath. 

Bijoy Kiasen, by his Will dated the 16th 
Ma^h 1300, devised his movable and im- 
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iMakherjee, that is to say, Rs. 500 annaally 
jto my fourth son Satyendra Nath Mnkherjee 
and Rs. 500 annnally to my fifth son 
Jatindra Nath Mnkherjee and execute sepa- 
rate a^rreements in favour of the said Saty- 
endra Nath and Jatindra Nath Mnkherjee 
eaoh» promising to pay profits at the rate 
of Rs. 500 per annum, and that if snob 
agreements be not executed, the said Satyen- 
dra Nath Makberjee and Jatindra Nath 
Mnkherjee shall take legal steps and in- 
etitute separate suits to recover profits at 
the rate of Rs. 500 per annum, as pro- 
vided by this Will, out of the profits of 
the Mahals representing the share as per 
achednle No 2 and obtaininga decree against 
the said Snrendra Nath Makberjee, realise 
the same, and all the properties specified 
In schedule No. 2 shall be fully liable for 
the said amounts.” 

The third paragraph which refers to the 
properties given to Nagendra and the fourth 
and fifth sons runs as follows: — A ten 
annas share of Lot Pautra bearing No. 44 
of the Touzi of the District Hooghly OoL 
lectorate and carrying a Sadar Jama of 
Rs. ll,15'H-l4-6 per annum constitutes 
my Zemindari and a six annas my Patni 
under the shares of the late Kali Kinkar 
Ohoudhury of Barnumera, District ^4-Par- 
^annahs. A sum of Rs. 750 per annum is 
. payable to the heirs of the said Kali Kinkar 
Dboudhury as profits of the said Patni Mahal. 
Oertain Mouzas appertaining to the said 
Lot as also the sum of Rs 500 per annum 
out of the profits of Lot Dwarbashini and 
oertain other properties specified in schedule 
No. 3 to this Will are allotted (by me) 
to my third son Nagendra Nath Makberjee, 
and the said Nagendra Nath Makberjee 
shall obtain the same after my death. I 
also allot to my fourth son Satyendra Nath 
Mnkherjee oertain Mouzas comprised with- 
in the said Lot and R?. 500 per annum 
out of the profits of Lot Dwarbashini as 
well as oertain other properties specified in 
fiohedule No. 4, and the said Satyendra Nath 
Mukherjee shall obtain the same after my 
death. 1 farther allot to my fifth son 
Jatindra Nath Makberjee oertain Moazas 
appertaining to the said Lot and Rs. 500 
rper annam out of the profits of Lot 
..Dwarbashini as well as other properties 
^specified in schedale No. 5, and the said 
jatindra Nath shall obtain the same 


after my death. My other sons shall have 
no concern with the said properties, nor 
shall the said Nagendra Nath, Satyendra 
Nath and Jatindra Nath Mukherjee he com- 
petent to dispute with one another regard- 
ing the properties allotted to them respec- 
tively.” The other provisions of the Will 
which have a bearing upon the question 
before us will be referred to later. 

The plaintiffs, who as stated above 
are the sons of the third son Nagendra, 
brought this suit on the allegation 
that the right to the sum of Rs. 500 
payable annually out of the profits of Lot 
Dwarbashini to Nagendra was not restricted 
to the life of Nagendra but descended to 
his heirs and as the defendants (the heirs 
of Narendra) bad stopped payment after the 
death of Nagendra, the present suit was 
brought for the recovery for the arrears 
from the latter part of 131^, and for the 
years 1319 and 1320, with interest thereon 
at 12 per cent per annum. The defence was 
that the provision for the payment of 
Rs. 500 annaally was personal to Nagendra, 
and the right to get it ceased on his death* 

The Courts below concurred in holding 
that the gift of Rs. 500 , annaally was in 
perpetuity and that the plaintiff’s father waEi 
given an absolute and heritable interest 
in the same and accordingly gave a decree 
for the sum claimed in the suit to the 
plaintiffs. The defendants appeal .to this 
Court. 

It is contended on behalf of the appel- 
lants that the Rs. 500' provided by the 
Will to be paid annaally by Narendra to 
Nagendra is an annuity that, under section 
IfiO of the Indian Soocession Aot, the legatee 
is entitled to receive for his life only 
anless a contrary intention appears by the 
Will and that there is no such intention. 
Reference is also made to the Boglish ■ 
authorities on the point. On the other hand 
it is contended on behalf of the respondents 
that the devise is not in the nature of an 
annuity but is in facta gift of the oorpas, 
and that in any case the intention of the 
testator was to make it perpetual- 

The Bnglish law on the point is thus stated 
by Fry, J., in Blight v, HattnoU (l)j “ Asa 
general rule there can be no doubt that the 

(1) (1881) 19 Oh. D. 291, 61 h. J. Oh. .62: 45 L. 

T. 624i 30 V7. R, 613. ' 
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gift of an. annuity to ^ is a gift of the 
annuity daring the life of A and nothing 
more. It is equally free from doubt that 
where the testator indioates the existenoe 
of the annuity without limit after the 
death of the person named and, therefore, 
implies that it is to exist beyond the life 
of the annuitant, there the annuity is pre* 
earned to be a perpetual annuity. It is 
equally without doubt that there are oases 
in wbioh the Court has oome to the oon* 
elusion that the gift is not really that of 
annuity, but the gift to a person of the 
inoome arising from a particular fund 
without limit, and there the Court holds 
that the unlimited gift of the inoome is 
a gift of the eorpm from whioh the in* 
oome arises.*'’ 

In hitt V. Jtandall (2) the rule is thus 
stated by Lord Campbell, L. C. :"*'To make 
an annuity oreated by Will, perpetual, there 
must be express words in the Will so des* 
oribing it, or the testator must, by some 
language in the Will, indioate an intention 
to tbateffeot. The most oommon indication 
is a direction by the testator to segregate 
and appropriate a portion of his property from 
the interests or proBts of whioh the annuity 
is to be paid. Where this is done, the 
annuity when mentioned in the Will repre- 
sents the corptu so appropriated and the corpw 
passing by the bequest of the annuity, the 
annuity may be said to be perpetual.” But 
if the gift is expressly one of annuity, the 
fact that it is secured by a fund or payable 
out of the inoome of a fond or the rentals 
of land does not make it perpetual, unless 
the testator shows an intention to dispose 
of the whole fund. See Jarman on Wills, 
6th Edition, pages 11381139, and the oases 
oited therein. 

Seotion 160 of the Indian Suocession 
Aot, whioh is applioabto to Hindus, lays 
down: Where an annuity is created by 
Will the legatee is entitled to receive it 
for his life only, unless a oontrary inten- 
tion appears by the Will. And this rule 
shall not be varied by the oiroumstanoe 
that the annuity is direoted to be paid oqt 
of the property generally or that a sum 
of money is bequeathed to be invested ip 
the pnrohase of it.” 


It is urged on behalf of the appellants 
that the fact that the annuity is payable 
out of the inoome or profits of any property 
is not an indication to make the annuity 
perpetual unless the whole of the property 
or fund is disposed of, in whioh case the 
unlimited gift of the inoome might be held 
to be a gift of the corpus from whioh the 
inoome arises, that in the present ease the 
portion of Lot D ^arbashini out of whioh 
Rs. 500 is payable to Nagendra having 
been given absolutely to Narendra, there 
oould not have been any suoh intention 
and that seotion 160 of the Snooession Aot 
goes further and says that the annuity is 
not perpetual, not only where it is made 
payable out of property generally, but also 
where a sum is bequeathed to be invested 
in the purchase of it. On the other hand 
it is oontended on behalf of the respondents 
that under the Indian Snooession Aot, it is 
only where the annuity is payable out of 
property generally or out of money 
bequeathed to be invested in the pnrohase 
of it, that the annuity is to be held to 
be limited to life in the absence of a 
oontrary intention, and not where it is 
payable out of the profits or inoome of 
a partioular property as in the present oase 
and that in the present ease, it is not an 
annuity at all, and even if it is an annuity, 
it is a gift of part of the oorpus of 
Dwarbashini representing the sum of Bs. 500 
annually. 

We think it unnecessary to consider 
whether the provisions of seotion 160 of 
the Succession Aot are more favourable and 
otherwise to the annuitant than under the 
English law, beoause under both the 
question is one of intention. No doubt 
the segregation of any partioular property 
is the oommon mode of indicating an in- 
tention to make an annuity perpetual, but 
we do nob think that that is the only mode 
and the Will may indioate an intention in 
other ways that the sum payable is really 
not an annuity, or at any rate is intended 
to be perpetual. 

The main question for oonsideration, ibeio° 
fore, is whether the sum of Rs. 500 
to Nagendra is an annuity and if 
ther there was an intention to me bf ic 


T ® 3 Sm. & G. 83; 30 Perpetual. 

^ Ok« 110; 6 Jur. (n. 8.) 1859; 8 L, T. 455; 9 W. The soheme of the Will appoars to bo v.. 
• w* 45 H. B. 671; 129 B, Kr. 123. make an equal division of the 
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as far as possible among the sons, and to 
allot spssiSa propirkiaa ta eiob of tbs sjqs, 
80 that there might not be disputes whioh 
frequently arise where properties are hell 
jointly. The properties, however, are not 
of equal valne and the prohts of 
Dwarbashini are much larger than those 
from the Mahals allotted to the other 
sons. Instead of dividing Dvarbasbini 
into small portions it was given to the 
drst two sons, pertain speoided Miuziisia 
the Mahal being given to each of them, 
and they were to pay a portion of its profits to 
some of the other sons. In oonsideration 
of the fact that the profits of that Mahal 
were larger and also beoause pertain portions 
of the Mahals allotted to the third son, 
Nagendra, and to the fourth and fifth sons 
were Aaja. it is provided that Nagendra is 
to get rupees five hundred annually out 
of the profits of the portion of Mahal 
Dwarbashini allotted to the share of 
Narendra, and the fourth and fifth sou) 
are to get eaoli a sum of Rs. 600 from 
the profits of the other portion of Dwarba- 
shini, whioh was allotted to the share of 
the sepond son Surendra. The profits of 
the Monzahs allotted to the seoond son in 
Mahal Dwarbashini seem to be larger than 
those ofMouzis allotted to Narendra, as 
the former is to pay Rs. 1,000 (Rs. 500 
eaoh to the fourth and fifth sons), whereas 
Narendra is to pay Rs. 500 to Nagendra 
only. Now the share given to Nagendra 
ooDsists of pertain properties mentioned in 
the third sohednle and the sum of Rs. 500, 
whioh he is to get out of the profits of 
Mahal Dwarbashini from Narendra. It is 
distinotly stated in the 3rd paragraph of 
the Will that certain Mouzas appertaining 
to the said lot (Lot Pautra) “ as also the 
sum of Rs. 500 per annum oat of the pro- 
fits of Lot Dwarbshini and certain other 
properties specified in schedule No. 3 to this 
Will are allotted to my third eon Nagendra 
Nath Mukherjee.*' 

It appears, therefore, that the sum of 
Rs. 500 per annum out of the profits of 
• Lot Dwarbashini formed part of the share 
allotted to Nagendra and s^uds on the 
same footing as the properties specifically 
allotted to him. The shares allotted to the 
fourth and the fifth sons also similarly con- 
sist of certain properties and the sum of 
Rs. 500 (eaoh) out of the profits of 


Lot Dwarbashiai payable to them by the 
second son Surendra. 

It is trns that no words of inheritanos 
have baen mad with referenss to the'^ sum 
•of Rs. 500 payable but of the profits of 
Lot Dwarbashini, but the Will howhei'e 
uses such . words. The same ezpressidh 
used with reference to the gift of the im- 
movable properties to eaoh of the sotis 
is used' with reference to thb sqm of 
Rs. 500 payable out of the profits of 
Lot Dwarbashini, and admittedly the gift of 
thb immovable properties allotted to each 
of the sons is absolute. The • gift of 
Dwarbisbini to Narendra and the second 
son was absolute subjeot, however, to the 
payment of Rs, 500 annually as directed 
in the Will, and made a ^bharge upon the 
property, and subjeot to the gift over 
as provided in paragraph 22 of the - 
Will. 

There is some indication in the 22ad 
paragraph of the Will that the gift of 
Rs. 500 was not personal. That paragraph 
runs as follows : — ** Q-jd forbid, If any of 
my sons dies leaving only a childless widow 
and no heirs such as sons aal daughtsrsj 
in that case the properties, etc., allbtted to 
his share shall be divided and taken in 
equal shares by those of my sons surviv- 
ing at the time, and my sons shall go on 
paying to such childless widow of my 
deceased son- during her lifetime an allow- 
ance for maintenance and performance of 
pioosaots at the rate of Rs. 35 per mensem.” 
New the words' ” properties, etc., allotted to 
bis share ” would include the sum bf 
Rs. 500 to be paid out of the profit) 
of Dwarbashini to Nagendra and the fodrth 
and fifth eons, being part of the sha^s 
allotted- to eaoh of them, and the olaus^ 
provides that on the death of any of' tl?) 
sons without issue his share, which (in the 
case of Narendra and the fourth and* fifth 
sons) would include the said sum of 
Rs. 500, would devolve on - the sur- 
viving sons. This shows that the gift 
of Rs. 500 was • not limited to tbb 
life of Nagendra or the fourth and fifth 
sons. 

. It is contended that the reason wb^ 
Rs. 500 . was given out of the profits of 
Mahal Dwarbashini to - Nagendra abd-'tfa'e 
fourth . and^ fifth sons was ; t^qt p.Q]*i)ioDB -of 
^be Mablils allotted to. them wore Acifu 
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first and seoond sods from 


the landa wonld oontinne in the same oon- 
dition for ever and that, therefore, the pay- 
ment of Ee. 500 was intended to ennre 
only for the life *of Nagendra, within 
wbioh ' period, the testator probably ex- 
peot'^ ‘ that tlie ' obndition of tb'e , lands 
would be ohanged. Bnt ' in the first place, 
the expression haja thakai does not neoeS- 
sariiy mesn that it ifcas temporarily under 
water ; it refers to the oharaoter of the 
land and implies the liability to be flooded 
or being under water. ' In the next place, 
the. suggestion does not support the. con 
lention that the payment of^ the sum . of 
;Re..500 was .limited to the life of Nagendra, 
beoauee Nagendra might die the day after 
the death of the testator- and in that, case 
ihe payment wonld cease according to the 
appellants’ oontention, even if the Mahals 
allotted: to Nagendra oontinned to be in the 
same' bonditiori (haja) after Nagendra’s 
death/ 

The Will provides that Narendra would 
exeoate an agreement to pay the sum of 
five bdtidred rupees to Nagendraj bnt no 
argument oan be founded on it in favour of 
the appellants, as the agreement was to be 
executed whether tbe payment is held to 
be limited to tbe life of Nagbndra or not. 
Probably it was supposed that an execution of 
the. agreement by Narendra wonld facilitate 
realization of tbe .amount and would bind 
Narendra more effectually. 

Reliance is placed upon the 8tb paragraph 
of the Will, which runs as follows : — * I 
give to my eldest son Narendra Nath 
Mukherjee and seoond son SnrCndra Nath 
Mukherjee properties of larger values and 
yielding larger profits on condition that 
they shaU train and educate my minor 
sons, protect their persons and maintain 
them. If they neglect to do anything on 
behalf of the minors they shall be fully 
liable to the minors for losses caused by 
infringement of tbe above terms, and the 
properties as per schedules Nos. 1 and 2 
shall also remain liable for the said losses.” 
It is contended that this paragraph militates 
against the view that the intention of the 
testator was to efjinalize the Shares. The 
first two sons wefe, no donbt, to train and 
educate the minor sons, the 6th and 7th 
BODS. But the expense tobe incurred for 
|he education of the minor sons was not 

ig 


their own pockets. The 6th paragraph pro- 
vides that the properties allotted to the 
minors were to be held in Ijara by the 
first five sons during their minority, the 
pet pro6t8 payable to eaob of them being 

fixed at Rs. 2,750 out of which Rs, 500 

was to be spent for tbe education of eaob, 
and the balance invested in Government 
promissory notes. The minors were not 
given anything out of the profits of 
Dwarbasini and it may be that in considera- 
tion of the first two sons training, educat- 
ing and maintaining the minors, tbe 
latter were not to get anything from the 
former out of tbe Dwarbasini. However 
that may be, so far as Nagendra and tbe 
fourth and fifth sons are concerned, the 
second paragraph of the Will clearly 
shows that a snm of , Rs. 500 out of the 
profits of Dwarbasini was given to each 
of them not only because the profits from 
Df^arbasini are much larger than those 
from the Mahals allotted to the other 
sons, bnt also because portions of the 
Mahals allotted to Nagendra and tbe 4th 
and 5th sons were haia. The Will most 
be read as a whole, and reading it as a 
whole we think that -the clear intention 
of tbe testator was that the snm of Rs. 5C0, 
v«hioh is made payable out of the properties 
of Dwarbaaioi by Narendra to Nagendra, 
is not really an annuity, and in any case 
it was not limited to his life only, but 
forms part of the properties allotted to 
him and is absolute and perpetual, and 
this is tbe view which has been taken by 
both the Courts below. Tbe whole difficulty 
has been raised by the absence of any 
words of inheritance, bnt as stated above, 
such -words have not been used by the 
testator in any part of the Will, even wich 
regard to gifts wbioh admittedly are 
absolute. 

Tbe next question relates to interest. 
The Courts have decreed interest at 12 
per cent. It is contended that having 
regard to the provisions of section. 
the Probate- Act, the plaintiffs are nolj 
ontitled to more than 6 per cent, intereot. 
But we think that the provisions of aeotiunt; 
130 to 134 relate to interest o.n annnitiet 
or legacies payable by the executor, 
eannot apply to the sum of Rs. 5'j'j 
be paid out of the profits of Dv/p-rbi' /i- ,4 
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whioh Nagendra was entitled to as part 
of the properties obtained by him nnder 
the Will, and was in enjoyment of for several 
years before bis death, and whioh devolved 
npon the plaintiffs as his heirs. 

The appeal is aooordingly dismissed with 
oosts. 

Appeal dUmiseed, 


MADRAS HIGH COURT. 

Civil Appeals Nos. 206 and 207 op 1918. 

April 11, iyi9. 

Pre^ewi:— Mr. Justice Abdar Rahim 
and Mr. Justice Spencer. 

INDO JI JITHAJI — Pl AIN riPF— A ppellant 

versus 

KOTHAPALLI RAMA OHARLU Ayo 
OTdEas — D efend iN rs — R espondents. 

Uindu Law— Joint family— -Self. acquire d property 
devised^ by father to eons, whether anceetral property 
in sons' hand'^ — Release of co-parcener's share for con* 
sideration, whether transfer— Release, whether voidable 
by creditors ■ Death of releasor before action taken by 
creditors, effect of— Rights of creditors— Partition in 
status, when effected— Ti'ansjer of Property Act (IV of 
1882^^ 63* 


The self-acquiied property of a Hindu devised by 
him to his sons will be regarded, in the absence of 
an express intention to the contrary, by the devisor 
as ancestral property in the hands of the sons 
and not as their separate and self -acquired propeity. 

[p. 148, cols. I & 2; p. «6s col. 2 .] f t' j 

Tara Chand y. Reeb Ram, 3 M. H. C. R. 60 at p. 65, 
Nagaltngam Pillaiy. Ramachandra Tevar, 24 M, 42U; 11 
.J- JlO, rcnfcatamjnia/i Pantulu y. Subramaniam 
Filial, 26 Ind. Cas. 39H iti M. L. T. 489 and Krishna, 
swann Natduv. Seethalakshmi Ammal, 3 l Ind. Uas. 

803; i 8 M. L. T. 542; 3 L. W. 3l7{ 39 M. 029, 
followed. * 


Hazarimal Babuy. AbaniNuth, 18 Ind. Cas. 625; 17 
0. L. J. 38atp. 4 h i7 O, \V N 280, Jugmohandas 
Manguldas v. Mangaldas Nathuhhoy, iO B. 6 8 at pp. 
652, 674, 677 and Parsotam Rao Tantia v. Janki Bai, 
29 A. 364 at p. 36 J; 7 A. L. J. ii6i;A. *V. N. Iii07) 
77, not followed 

Whether in any given case property was intended 
to pass to the sons as ancestral or self-acquired 
property is a question of intention turning on the 
coustmetion of the instrument of gift, the bias 
being in favour of ancestral property in the absence of 
words to the contrary. The fact that the grandsons' 
names are not mentioned in the instrument doos not 


tend to show that the property is not ancestral, 
[p 16?, col. 1; p. 148, col. 2 .j 
Per Spencer, X— A partition of family prppei^ty 
among Hindus cannot be treated as a transfer within 
the scope of section 6 H of the Transfer of Property 
Act, as it only effects a change in the mode of 
enjoyment of the property and is not an act 
conveying property from one living person to 
another, [p. 161, ool. 1 ] 

A document whereby a co-paroener relinquishes 
his incorporeal right to have a partition effected 
of joint family property is not a transfer which 
can be avoided by his unseoured creditors under 
section 63 of the Transfer of Property Act, if they 
have taken no action to attach his rights prior to the 
relinquishment, [p. 151, col. 2 ,] 

Section 63 of the Transfer of Property Act must 
be strictly construed, as it is a statutory provision 
and Courts have no power to extend statutory 
provisions by analogy to transactions whioh do not 
fall within the scope of the Statute, [p. 1 62, ool 2^] 
Per Abdur Rahim, J.—lhe law requires some 
unequivocal and definite expression of an intention 
on the part of a member of a joint Tamily, to the 
effect that in future he would regard himself as a 
separated member, before a severance can be held 
to have been effected, and the expression of such 
intention must be communicated to the other 
members or at least to the manager of the family* 
From the mere fact that a member of a joint family 
asks for a partition it is not -to be necessarily 
inferred that he intended a separation of status 
before a partition was effected, [p. 160, col. 2.3 
A relinquishment by a co-parcener of a large 
share in family properties in lieu of an inadequate 
and wholly disproportionate cash consideration 
received from the other members operates as a 
severance of the joint status and if it is effected to 
defeat creditors, the document may be avoided by 
the latter under section nii of the Transfer 
Property Act. [p. i49, ool. 2.] 

Appeals against the deorees of the 
Distriot Conrt, North Aroot, dated the 30th 
March l9 8, in Original Saits Nos. 13 and 
14 of 1917. 

FA-OTS. — The question in the case was the 
legal effect of a release deed ezeonted by <1 
fiindn son to his father prior to the son’d 
death. There was also the farther Question 
whether the father and eon were divided 
daring the life The ooniention was also 
that the creditor of the son had no remedy 
now that the son was dead and his shar^ 
in the joint family had been tabren bX 
others by survivorship. i 

Mr. F. Bamadoss, for the Appellants.^ 
The release is bad nnder section &3 of thj^ 
Transfer of Property Act. It mnat be, 0 
valid, f jr gjod oousideracion and boha fidsi 
see Ohidamharam Ohettiar v. Sami Aiydi^ 

( 1)1 coafiroied by the Privy Oounoil ii^ 

. *. 

U/ UJ M. 6; 16 L. J. 427; 1 M. L. T. 851. 


9 
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Qhidamburam Oheitiar v. Srinivasa Sastrial 
(2). See aUo Hakim Lai v. Mooshahar 
Sahu (3), oonfirmed in Husahar Saku v, 
Hakim Lil (4). The grantee under the 
release knew full well of the involved 
oirpiintBtances of the eon. See Alagappa 
Oh^iy V. Lasgppa Ohettiar (5). 

Mr. S. Srinivasa Aiyangar, for the 
Respondents." The property in the bands of 
the grantee did not pome to him through 
the release. It was the self-aoqaired 
property of his own father, which the latter 
devised to him. Hence it is his separate 
property ovor which the deceased had no 
manner of right. The decision to the con- 
trary in Nag^Ungam Pillai v. Ramachandra 
Tevir (6) is wrong in principle. When 
property is devised, there is no difference 
if the devisee is a relation or a stranger. 
Farther, a joint family is not a corporation, 
Shadigopa Naidu v. Thirumalaswami Naidu 

(7). A son to whom his father leaves 
his self-acquired property by Will takes 
the property under the Will, and not by 
inheritance. See Jugmokanias Mangal 
das V. Hangaldas tiathuhhoy (8), followed in 
Nanahhai Ganpatrao Dhatryavan c. Achratbai 
(y),Bat Viwali v. Patel Beckarda8{X0)t Timan* 
nacHarya v. Balaeharya (H). Even Parsotam 
Bao Tantia v. Janki Bui (12) lays down 
the same view. No doubt Calcutta takes 
a different and uniform view. 1 submit that 
the Bombay view is the correct one. 

Section 53 does not apply. The arrange- 
ment is a pure family arrangemeut. The 
release deed is, therefore, valid. 

Mr. BamadosSt iu reply. -The Madras 
view has been uniform from TaraOhandv* 

(2) 28 Ind.Oas.714; 37 M. 227; 28 M. L. J. 473; 18 
0. W. N. 841; 16 M. L. T. 286; (1914) M. W. N. 754; 
16 Bom. L. a. 783; 20 0. L. J. 67l; IL. W.963(P. 0.;. 

(8) 34 0. 999; il 0. W. N. 88^; 6 C. L. J. 4*0. 

(4) 32 Ind. Gas. 343; 80 M. L. J. 116; 3 L. W. 207; 
20 0, W. N. 393; 14 A. L. J. 198; vl916) I M. 

198; 19 M. L. T. 203; 23 0 L. J. 406; 18 Bom. h. a. 378; 
43 0. 621; 43 I. A. 104 vP. 0.). 

(6) 18 Ind. Cas. 332; 24 M. L. J. 293; 13 M. L. T. 
201; (1913) M. W. N. 141. 

(6) 24 M. 429; 11 U. L. J. 210. 

(7) 80 Ind. Cas. 272; 18 id. L. T. 129. 

(8) 10 B. 628 at pp. 661, 674, 677. 

(9) 12 B. 122. 

(10) 26 B. 445; 4 Bom. L. B. 102. 

(11) 4 Bom. L. a. 267. 

(12) 29 A. 864 at p. 363; 7 A. L. J, 267; A. W. N. 
(1907) 77. 


Beeh Bam (tS) onwards and Galoutia has 
also taken the same uniform view throughout 
from Huddun Qopal Thakoor v. Bam Buksh 
Pandgy (14). 

The evidence proves a clear division in 
status. 

JUD(3^MENT. 

Aunna Rahim, J. — The plaintiff, appellant, 
sued on several promissory notes executed 
by one Ranga Obarlu, who died about six 
months before the institution of the suit, 
asking fora decree for Ra. 3,237-8 0 on 
account of principal and interest due on 
the notes and seeking to recover the 
amount out of his assets consisting of the 
share which, it is alleged, Rangaoharlu 
had in the properties in the possession of 
the Ist defendant, his father, defendants Nos. 
2 to 4. his brothers, and the 5th defendant, 
his widow. The main questions are, firstly, 
are the properties in dispute the ancestral 
properties of the family in the hands of 
the Ist defendant or his self-acquired and 
separate property, secondly, if ancestral, 
was there a division of stains between 
Rangaoharlu on the one hand and bis 
father and brothers on the other, and, 
thirdly, is the instrument, Exhibit II, which 
is described as a release executed by 
Rangaoharlu iu favour of the Ist defend- 
ant, valid and operative as being made 
in bona fide settlement of a family dispute 
or is it liable to be avoided as being 
made to defeat Rangaoharlu’s oreditora? 

The Ist defendant obtained the property 
under a Will of his father, dated the 12th 
September 1910, wherein be describes the 
properties as bis self-acquisition. He 
then bequeaths the properties in equal 
halves to the Ist defendant and to the 
minor son of the testator’s deceased younger 
brother, bis undivided oo parcener, and 
some small amounts to other persons. 
The main bequest was to the testator’s 
son, the Ist defendant, and to the younger 
brother’s eon in equal moieties. There can 
be little doubt in my opinion that upon 
those facts the property would be ancestral 
property in the bands of the ist defendant, 
according to the ruling of this Court iu 
Tara Ohand v. Beeb Ham (13) and N'lrjalin 
gam Pillai v. Bamachandra Tevar (0). T .ij 

(18) 3 M. H. C. R. 60 at p. 65. 

(14) 6 W. E. 71. 
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question was fully disonseed in tbe last* 
mentioned case, where it is laid down that 
a father may leave his self-acquired pro- 
perty to descend to his sons as ancestral 
property or if he makes any disposition of 
it in favour of a son, he is at liberty to 
preserve for it the character of ancestral 
property. Whether iu any given case, 
the property was intended to pass to the son 
as ancestral or as self acquired property is 
a question of intention turning on tbe 
construction of the instrument of gift. If 
there are no words indicating a contrary 
intention, the natural inference should be 
that tbe father intended tbe sons to take 
the properly as their ancestral estate.” 

1 may mention that tbe property in dis- 
pute there .bad also been devised under a 
Will, so that the ruling is a direct authority 
on tbe question before as. While laying 
down this proposition the learned Judges 
were careful to point out that any ohser 
vation in tbe case reported as Tara Ohand 
V. Eeeb Ram (13), to tbe effect that a Hindu 
cannot make a free disposition of bis self- 
acquired property by gift or by testament- 
ary disposition, was no longer good law in 
the light of later decisions. The decision 
in Nogalingam Pillai v. Ramachandra Tevar 
(6) has been followed in a recent case 
reported as Venkataramiah pnntulu v. Sub ■ 
ramaniam tillai (15) and as I read the jodg 
ment of Sadasiva Aiyar and Napier, JJ., 
in KrUknaswami Naidu v. Seeihalakshmi 
Ammal (16 1 do not think that they meant 
to question the correctness of that ruling. 
1 should bold} therefore, that the law on 
the point as enunciated in Tara Ghand v. 
Reeb and ^agalingam Pillai v. Ramo^ 

, Chandra Tevar (6j is settled so far as 
this Presidency is concerned. 

in Calcutta the rule seems to bs even 
more absolute in favour of such property 
being regarded as ancestral. See Hamrimal 
Babu v. Abani Nath (17). In Bombai, 

• however, the law as expounded at least in 
tbe earlier oases was different. In Jug- 
viohanda6 Mangaldas v. Mangaldas Nathubhoy 
(8) tbe matter was elaborately considered, 
^nd it was laid down that tbe self-acquired 

property of a Hindu devised by him to 

(15) 26 Iml. Cus. 393; 16 M. L. T. 489. 

(16) 31 lud. Cas. 8U3; 18 M. L. T. 642; 3 L. \V. 317 

M. 1029. 

(17) 18 Iiid. Cui5..626 17 C. L. J. 38 at n. 43- 17 

C. W. M, L’bO. , , ‘ ' 


his son will be regarded as the self- 
acquired and separate property of the son 
and not as ancestral property. In a recent 
case, however, in that Court, Ahmedbhoy 
Hahibbhoy y. Sir Dinshaw M, Petit (18), 
Beaman, J., seems to contend against 
the soundness of that ruling, and in any 
case, be understands it to lay down no- 
thing more than that it is a question of 
tbe intention of the testator whether the 
property bequeathed by him is to be treated 
as ancestral or self- acquired in tbe bands 
of the donee. The Allahabad High Court’s 
interpretation of tbe law was on the lines 
of the Bombay High Court. See Parso- 
tarn Rao Tantia v. Janki Bni {12), 

I do not think there is anything to 
show in this case that tbe Ist defendant’s 
father intended that the property should be 
held by tbe Ist defendant as bis self-ao- 
quired property. The fact that the testator 
did not mention in the Will the two sons 
of the 1 st defendant who were living at the 
time does not in my opinion tend to rebut 
tbe presumption that tbe property is to be 
held by the lat 'defendant as ancestral. 
The fact that such a presumption is rais- 
ed by the law wculd in itself account for 
tbe non-mention of the let defendant’s 
CODS in tbe Will. On tbe other hand, the 
fact that the testator divided the property 
equally between his son and bis younger, 
brother’s son supports the inference, that 
he meant tbe property to be enjoyed as 
ancestral property. I, therefore, agree in 
the Boding of the District Judge on this- 
point. 

The next question we have to deal with 
is as to the validity of Exhibit 11. The 
ciroumstauces in which the document came 
into existence were briefly these. Raoga- 
oharlu, who was tbe eldest son of the 1st 
defendant, was a reckless young man, addict 
ed to women and drink. He borrowed 
money on ptomifsory notes from Spwoars. 
and coDsequently his father and tbe other 
relations 9 ere displeased with him. When 
the creditors clamoured for payment Hanga- 
oharlu resorted to bis father, tbe Ist de- 
fendant, who naturally did / not like to 
be harassed in this way and he and bis 
friends put their beads together to devise 
means of meeting the situation. They then 

<16) 3 Ind. Oas. 124^ H Bom. L. B. 645 And 866i ^ 
M L. T. 200. • ' ‘ • 
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bit upon tbe arrangement embodied in 

Exhibit II. 

The learned Judge in the lower Court 
upholds the arrangemenfe in Exhibit II as 
having been made in hona fid*: settlement 
of a family dispute. But I am unable to 
Booept this oonolusion. No doubt Exhibit 
II dees mention that the Ist defendant, 
elaiming tbe property as bis self-aoquired 
property, denied that Rangaobarlu bad any 
share in it and that in order to settle all 
disputes tbe let defendant agreed to give 
Rp, 5,000 to Rangaobarlu and in oonsideration 
therefor he abandoned bis claim to tbe 
property and released all bis rights and 
interests therein, if any. Now, in the first 
•plaoe, the value of the property oonoerned 
is at least a Lakh and a half. Aooording 
to law, Rangaobarlu had 15 share in it, 
wbioh would be worth Rs. 30,000. There 
was no doubt as to the sonroe of the 
property or how it devolved on the Ist 
defendant and on tbe date of Exhibit II 
the law in this Presidenoy, as I have 
tried to show, was settled. It is possible 
all the same that tbe Ist defendant believed 
hona fide that it was bis selLaoqnired pro* 
perty in spite of the ralings of this Oonrt. 
Bat I do not find upon the evidenoe, 
excepting the reoital in Exhibit IJ, that 
there was really any diapnte as to tbe 
oharaoter of tbe property and the share 
Bangaobarln therein. 

the argument that Exhibit II was drafted 
by a lawyer. The lawyer has not been 
examined and there is no evidence that 
he advised the let defendant and Rangaobarlu 
or either of them that the property was 
ancestral in the bauds of the let defendant. 
In faot beyond the reoital in Exhibit II 
there is nothing to show that the let 
defendant claimed the property as bis self* 
aoquired property. On the other hand, 
Exhibit II oame into existenoe beoanse of 
the pressing demands of Rangaobarlc’s 
oreditors. All tho oironmstanoes show that 
tbe ohjeot of tbe arrangement was to protect 
the property from the claims of Ranga* 
oharln’s oreditors. It is probable that if 
not the entire Rs. 5,000, the consideration 
for Exhibit 11, a snbstantial amonnt was 
paid to Rangaoharlo, bat no portion of 
this amount reached the bands of his 
oreditors; for Rangaobarlu seems to have 
ipi^de hiinself scarce with the money. There 




can be little doubt that Rangaobarlu ib 
executing Exhibit II must be imputed with 
the intention of defeating his creditors, as 
that was the inevitable result of bis act, 
and the 1st defendant most be held to 
have kno«vD this and aided his son ill 
evading bis oreditors, as by the transaoticfti 
evidenced by Exhibit il be would benefit 
himself largely at the expense of Ranga* 
oharlu’s oreditors. I hold, therefore, that 
Exhibit II is voidable at the instance of 
the plaintiff upon tbe principle enunciated 
in section 53 of the Transfer of.Property Act# 
The next question is whether Rangoharlu 
bad separated himself before his death. 
The law on the subject is fully enunciated 
by the Privy Council in Qtria Bat v. 
Sadaihiv Dhundiraj (19). They say (page 

1047*^ “ Separation from the joint 

family involving tbe severance of the joint 
status so far as the separating member is 
concerned, with all the legal oonsequenaes 
resulting therefrom, is quite distinct from the 
de facto division into specific shares of the 
property held until then jointly. One is 
a matter of individual decision, the desire 
on tbe part of any one member to sever 
himself from tbe joint family and to enjoy 
his hitherto undefined or unspecified share 
separately from the others withont being 
sabjeot to the obligations which arise from 


ment among the parties, or on failnre of 
that by the intervention of the Court. 
Once tbe decision has been unequivocally 
expressed and clearly intimated to his co- 
sharers, his right to obtain and possess tbe 
share to which he admittedly has a title 
is nnimpeaohable;’’ and at page 1050: The 
intention to separate may be evinced in 
different ways, either by explicit declara- 
tion or by conduct. If it is an inference 
derivable from oondnot it will be for tho 
Court to determine whether it was cn- 
equivocal and explicit.” 

In this case tbe oral evidenoe relied ort 
in enpport of separation is mainly tlaf ' < 

(19) 37 Ind. Cas. 32l! 43 C. 1031:20 C. W. N. los'j 
14 A. L. J. 822; 20 M. L. T. 78; 12 N. L. ii. '• 
(1916) 2 M. W. IT. 6.*); ISBom. L R. 631; i u. W. j 
24 C. L. J. 207; 3< L. 45^: 41 I. A. 1.^.1 1- , 

♦Pages of 43 C. — Ed, 
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It was stated during 


the joint status; whilst tbe other is the 
natural resultant from his decision, the 
division and separation of his share wbioh 
may be arrived at either by private agree- 
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the let defence witness, a relation by 
znarriase of the 1st defendant, who says 
that **h6 (t.s., RaDgaoharln) was fnlly 

determined on partition and made his father 
aware of it. He was not going to his 
father's honse. During the one month it 
was a question of how much was to he 
given to him. The let defendant did not 
like to give him anything because be was 
a spendthrift and a rake." The 4th witness, 
whose sister is married to the 1st defend' 
ant and who took a very active part in 
bringing about an arrangement under 
Exhibit II, says in ezamination'in^ofaief: 
**Rangaoharln came to me and was demanding 
his share for a month previous to the 
release deed. He was demanding Rs. 10»000. 
1 told bis father and advised him to give 
him something. His father refused aud said 
there was no reason why he should pay 
out of bis property and Rangaoharlu was 
in a bad state. We three mediators settled 
Rangacbarlu should be paid Rs. 5,000. 
We told the let defendant and be said be 
could not pay so much. We prevailed 
upon him and be agreed. Rangacbarlu also 
consented to Rs. 5,000. Exhibit II was 
brought into existence and Rangaoharlu 
signed it. Money was paid to him before 

he signed Sami Ghetty said 

Rangaoharlu complained he did not get 
food when he went to his bouse and was 
demanding hfs share. Then we settled, 
taking everything into consideration." The 
learned Vakil for the appellant stated in 
the opening that separation took place 
about 12 days before Exhibit II was 
executed. In any case be argued that 
Exhibit 1 1 created a division of status as 
found by the District Judge. 

Some reference was also made to Exhibit 
J. The District Judge, however, finds that 
it was not proved that the original docu* 
ment of which Exhibit J is a copy was 
duly executed, and no serious attempt was 
made before us to show that that finding 
is wrong. Exhibit J undoubtedly would, in 
my opinion, show clearly that there had 
been a separation on or before 5tb August 
1914. The oral evidence I have cited may 
not, if it stood alone, be clear enough to 
show an unequivocal expression of Ranga* 
oliarlu’s intention to separate himself from 
the joint family and to enjoy henceforward 
bis chare in tbo joint family property in 


severalty. It is quite probable that Ranga* 
obarln, wbo was in need of money,- might 
bave on different occasions expressed a 
desire to bave a partition and might bave 
oommunicated that desire through common 
friends or relatives to bis father. The ]4w 
requires some nneqfiivoaal and definite ex- 
pression of an intention on tbe part of a 
member of a joint family, to the effect 
that in future be would regard himself qs 
a separated member, and that the expression 
of such an intention must be communicated 
to tbe other members or at least tO the 
manager of tbe family. From tbe mere 
fact that a member of a joint family 
asks for a partition it is not to ’be neces- 
sarily inferred that he intended a separa- 
tion of Status before a partition was effected. 
Did Rangacbarlu then separate himself by 
executing Exhibit ■!? I bave held that that 
document was executed in ordf‘r to defeat 
creditors and the plaintiff on that very 
ground contends that it does not bind him, 
Tbe question, however, is did Rangaoharlu 
by executing Exhibit II express an inten- 
tion to relinquish his status as a member 
of tbe joint family? If be did so^ it would 
make no difference so far as its effect on 
bis joint status is oonoerned, even if his 
further object was to defeat his creditors. 
As I read that dooumeDt, though its 
apparent design was io settle a family dis- 
pute, its real object was that Rangacbarlu 
should by receiving Rs. 5,000 relinquish his 
share in tbe property ; and be Lays in so 
many words: I have....i.DO ooroern with 
the same hereafter and excepting tbe tie 
of reiaticnsbip by blood the relation through 
property uo longer subsists as between you 
and me." It is a formal registered instru- 
ment and 1 bold that it contains a clear 
and unambiguous expression of a desire on 
the part of Rangacbarlu to sever tbe joint 
status. 

As 1 have held that Exhibit 11 is not 
binding on tbe plaintiff, the result will be 
that the judgment of the District Judge 
will be reversed and there will be a decree 
in favour of the plaintiff for the sum of 
Rs. 3,2b7-8 0 with interest at 6 per oentj 
until payment. Tbe appellant is entitled 
to bis costs from tbe respondents both in 
this and in the lower Court. 

My learned brother, however, would 
confirm the judgment of the lower OpjDC^i 
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Under aeotion 98 o£ tbe Code of Civil 
Prooednre, therelore, the appeal will be 
diamissed with coats as against defendant 
Nos. 1 to 4 and the decree will be in 

accordance with hie jndgmeot. 

Spingbb, J. — These saits were brought 
by a money-lender to recover money lent 
upon promissory noteSi Exhibits A to F, to 
one Rangaoharlu, a spendthrift youth, who 
is now dead. The Ist respondent is Ranga- 
oharlu*s father, tbe 2nd, 3rd and 4fch 
respondents are his brothers, and the 5th 
respondent is his widow. It is sought to 
make them liable for payment. A few 
months after the execution of these pro- 
missory notes, a release deed (Exhibit II) 
was drawn up and signed by Rangaoharlu, 
whereby be took a lump sum of Rs. 5,000 
in full quittance of his right, if any, to 
be given a share in tbe entire property, 
moveable and immoveable, acquired by 
Rangacharlu’s father Ramaobarlu under 
the Will of his father Bhujungacbarln. 

The plaintiff impugns Exhibit II as 
being a fraudulent document got up to 
defeat Rangaoharlu's creditors, while the 
defendants maintain that it represents a 
hona fide family settlement for good considera- 
tion. 

It has been held in several oases that 
where land is transferred with tbe intention 
of converting it into cash and thus putting 
it bepond the reach of the transferor’s 
creditors, the transaction is obriously one 
calculated to defeat the creditors in a most 
effective manner vide ^'alamalai Mudaliyar v. 
South Indian Export Oo. Ltd. (^0) . 

But we have not been referred to any 
ease in which a partition of family 
property among Hindus has been treated 
as a transfer within the scope of section 53 
of the Transfer of Property Act. A 
partition is a division or an agreement 
among co-owners to make a division of 
their joint property in severalty. It effects 
a change in the mode of enjoyment of 
property, but it is not an act of conveying 
property from one living person to another. 
Exhibit II is not in terms a divisioo of 
property, nor is it a transfer or a release 
of property, but it purports to be a 
relinquishment of the executant’s incoporeal 

4 

” (20) 6 Ind. Gas. 88} 83 M. 884} 20 M. L. J. 211; 7 
L. T. 167| (1910) M, W. N. 239, 

• - •O'# *'. 


right to have a partition. IThe plaintiff 
would have had no ground for complaint 
if RangacharH, his debtor, had been given 
more and hal received it in a form more 
readily available for attachment by hia 
creditors. The plaintiff’s position may bo 
regarded first from the standpoint of the 
property possessed by Ramaobarlu being 
his self-acquired property. If the estate 
bequeathed under Rangacharlu’s grand- 
father’s Will was enjoyed as self-acquired 
property in the hands of Rangaoharlu’s 
father, then Rangaoharlu could not claim 
as a matter of right to be given any definite 
portion of it. He had no more than an 
expectant right to succeed to a part of 
it on hia father’s death, which has not 
yet occurred. Now that Raogaobarla is 
dead, his creditors can have no right 
whatever over the absolute estate of Banga- 
Oharlu’s father and the plaintiff’s suit 
would necessarily fail against respondents 

Nos. 1 to 4. , , . . 

If, on the other hand, this property 

was* ancestral property in the father’s 
hands at the time when the promissory 
notes which are the basis of the plaintiff’s 
claim were executed, then Rangaoharlu 
had no exclnsive ownership in any single 
item of that property. He had undoubtedly 
a right to demand a partition of the 
ancestral property in the management of 
his father, but the plaintiff did not 
obtain a transfer of that right from him, 
as another creditor (plaintiff’s 3rd witness) 
did by his hypothecation deed of July 
Slat. 1914 (Exhibit L) before Ranga- 
oharlu relinquished it under Exhibit II 
on August 12th, 1914. Thus the plaintiff 
was never in a position to insist upon an 
equal distribution of immoveable property 
being made among the members of his 
debtor’s family. He was an unsecured 
creditor, and as such, be had to take his 
ebanoes of getting his money whenever 
an opportunity occurred of attaching the 
debtor’s property. A money-lender 
who lends money to a junior member of 
a joint family always runs the risk of 
losing his money if the debtor dies before 
he gets a decree and attaches the debtor’e 

undivided share. 

If the debtor died without beootuiog 
divided, all the remaining interest that tea 
debtor possessed in the acoestral property 
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of his faiziily pftBsed to ; tho sarviviDgr 
members of that family. Bat if Exhibit 
11 created, as it appears to have done, a 
severance of status between Rangaoharla 
and his father and brothers, then all that 
Rangaoharlu got by the partition before 
bis death was the sum of Rs. 5,000 and 
that is all that became available for 
satisfying his unsecured creditors. Exhibit 
II contains these words: — "Whereas I and 
your other sons * * * liytng as 

a joint family * * * * 

that I, not finding our house a suitable 
habitation, have taken to separate living 
* * * I have received Rs. 5.000 in 

cash from you this day. So I have hereby 
relinquished the entire right and interest, 
if any, that I may possess in respect of 
the entire property, moveable and im- 
moveable, that may be in your possession, 
that is to say, all the immoveable proper- 
ties described below, other moveables and 
outstanding debts due from others as per 
documents, etc. I have, therefore, no concern 
with the same hereafter and excepting the 
tie of relationship by blood, the relation 
through property no longer subsists as 
between you and me.” After such a clear 
and unequivocal statement it is impossible 
to conceive of Rangaoharlu’s continuance 
in the undivided family to which his 
father and brothers belonged. The doon- 
ment cannot be treated as a nullity by 
one who lays claim to an interest in the 
property of those who were parties to it. 
So the plaintiff has no means, apart from 
section 53 of the Transfer of Property 
Act, of avoiding the effect of Exhibit II, 
and he cannot avail himself of the provisions 
of that section unless be shows. 

(1) that the document was in substance 
a transfer of immoveable property ; 

(2) that it was intended thereby to 
defeat or delay the transferor’s creditors, 
and be must fail if the defendants prove 
it to be an act done hona fide and for 
consideration. 

I have already given reasons for thinking 
that partitions of oo-patoenary property do 
not fall within the scope of section 53 
which deals with transfers of immoveable 
property, seeing that every member of a 
CO parcenary has before a partition takes 
place a common interest in and a posses- 
sion of ©very item of ancestral property 


and that the subjects of partition and' 
settlements, thonvh proposed to he included^ 
in the Btll of 1877, were found unsuitable 
and were designedly left out and a separate^ 
Act (Act IV of 1893) was enacted, in^ 
which no provision for' the protection of 
creditors corresponding to section 53 ol 
Act IV of le82 is included. I think that 
this section mnst be strictly construed as' 
it is a statutory provision, and I doubt 
whether Courts have the power to extend' 
statutory provisions by analogy to transaO'* 
tions which do not fall within the soope- 
of the Statute, (I refer to the defipiiibfii 
of Transfer of property” in section 5, 
Transfer of Property Act). Exhibit II- 
cannot be impugned as fraudulent in a 
general sense, as it does not violate the 
legal rights of anybody. 

On the second point the learned District 
Judge has come to the conclusion that 
Exhibit If represented a. hona fide settle- 

ment and I agree with him on this* 
point. 

As he obierves, it is not likely ■ that 
Rangaoharln would have voluntarily taken 
leas than he could get, as he had somehow 
to maintain himself after separation from 
bis family. If Exhibit .1, produced for the 
plaintiff and spoken to by P, W. No. 2, which 
IS an uncertified copy of an unregistered 
document, is of any value, it only goes 
to help the defendants’ case by showing 
that^ Rangaobarlu tried to get Rs. 30,000 
as his share on partition. 

But he only got Rs 5,001 through Exhibfl 
II, which, as stated in the recital of thatdocu* 
ment and as spoken to by defendants’ wit- 
nesses Nos. 1, 3 and 4, was the result of the 
iutervention of mediators, the amount being 
fixed at that figure, partly because the 
1st defecdant’s elder brother had once 
taken a similar amount from the family 
chest when he became separate some years 
previously and partly because some doub^ 
was felt at the time whether Rangaebarln 
was strictly entitled to any share in pro- 
perty received by bis father under the 
Will of his grandfather, as it was regarded 
as the father’s self acquisition. 

The learned District Judge has held 
on the authority of Nagalingam Filial v> 
•Ramachandra Tev:ir (6) that 1st defendant 
took this property as ancestral property, 
although it was 6plf-ao<|aired property 
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tho hands ol the testator. • ■ A namber ol- 
deaisioDS have been oited by respondents*. 
Vakil, from whioh it appears that while 
the Bombay and Allahabad High Gonrts 
have treated property aoqnired throagh the 
Will of a grandfather as self 'acquired , the 
Madras and Oalontta High Ooarts have 
inolined to the view 'that it is prima facie 
anoestral. 

Tara OAand v. Reeb Bam (13) and Nagaliri' 
gam Pillai v. Bamackandra Tevir (6) have 
been followed by jadgments ot a single Judge 
in Venhatoramiah Pantulu v. Suhramaniam 
Pillai 115) and Shadagopa Naidu v. 
Thirumalaewami Naidu (7), and not direotly 
dissented from in Yethirajulu Naidu v. 
Mukunthu Naidu (21) whioh tamed on 
the oonstraotion of a partioalar Will. The 
deoiedon in MangaHas’s Oise, Jugmohandas 
Mangaldas v. idangaldas Nathuhhoy (^)t 
thoaeh followed in Nanabhai Oanpairao 
Dhairyaoan v. Achratbai (9^ in the jadg* 
ment of a single Judge, has oome in for 
muoh oritioism from Beaman, J. in Ahmed- 
bhoy Iiabibboy]y, Sir Dinshaw M. Petit (18) 
and the ease in Muddun Ooptl Thakoor y. 
Bam Bukih Patidey (l4), from whioh the 
view taken in Nagalingam Pillai v. Bam'i- 
ehatidra Tevar (6) started, has been oited 
with approval by Mookerjee, J., in Hazari* 
mal Babu v. AbaniNoth (l7). 

After all, what was laid down in 
Nagalingam Pillai v. Bamackandra Tevar (6) 
was that the question whether the property 
passed to the son as anoestral or self* 
acquired property was in every oase a ques* 
tion of intenMon depending on the oonstruo* 
tion of the Will or gift deed, the bias being 
in favour of anoestral property in the 
abaenoe of words to the oontrary. Exhibit 
IV oontaina a bequest of Rs. 3.500 in 
favour of the ohildren of the testator’s 
divided elJest son, a provision of mainten* 
anoe in favour of his daughter and a gift 
of the testator’s half share in dertain anoes- 
tral property for oharitable purposes, but 
after a preliminary statement that the 
entire property enjoyed by the testator is 
his self aoquisition, the Will prooeeds to an 
equal division of the bulk of it between his 
own son (Ist defendant) and bis younger 
brother’s son Subbana Gharyulu and oloses 
with a protest against the equality of the 



division being hereafter oalled* in quesiion. 
There are nd words' to indioate an inten* 
tion on the part of the testator that his 
son should enjoy his portion as self aaqnired 
property. The ammonite, whioh formed a 
kind of family idol, was left to be enjoyed 
by the son and the nephew in oommon. 
On the ooDstrootion of the Will, the learned 
District Judge rightly held on the 3rd 
issue that the property beoame anoestral' 
property in the hands of the 1st defend- 
ant. 

But the. idea in the minds of the parties 
to the settlement that in the eye of the 
law this property was the s6lf*aoqaired pro- 
perty of the 1st defendant explains to 
some extent why no more than Rs. 5,000’ 
was offered to and aooepted by Banga- 
obarln and thus throws light on the 6o»a fides 
of the oompromtse. 

As I think that Exhibit fl should be 
upheld as a family settlement, the 

appeals in my opinion fail and should be 
dismissed with costs. I also observe that 
if for any reason Exhibit II were to be 
treated as a voidable dooument and vacated, 
then as it is not shown that Rangaobarlu 
beoame divided at any other time, he must 
be taken to have lived and died undivided, 
in whioh oase the whole of his share passed 
by survivorship to the remaining members 
of the joint family, against whom the 
unseoured creditors have no legal claim for 
payment of his debts, before this suit was 
instituted. Thus in any oase the 5th re- 
spondent alone is Rangaoharlu’s heir after 
be beoame divided and the other respond- 
ents are not liable to be made to pay bis 
debts by a decree of Court. In the result 
I would give the plaintiff a decree against 
5th respondent with oosts in both Courts and 
dismiss the appeals against the other 
respondents and direct him to pay their oosts. 

M. c. P. 

Appeals dismissed. 


i {21) 28 863, 16 M. L. J 299. 
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PRIVY COUNCIL. 

Appeal from the Madras High Oouat, 

July 11, 1919, 

Present: — ViBoount Haldane. Lord Buak- 

master, Lord Dunedin and Lord Shaw. 

SEOBBTART of STATE for INDIA in 
OOtTNOIL— Appellant 
versus 

MAHARAJA of BOBBILT — Respondent. 

Madras Irrigation Cess Act (VII of 1865^, s. 1 

* Engagement loith Government” easement, whether 
amounts to— Forfeiture of servient estate, effect o/— 
Dominant estate, whether liable to pay cess. 

When the Government in India forfeits an estate, 
the Crown takes that estate iantum et tale as it 
stood in the subject a^inst whom the forfeiture 
is exercised : it takes it, therefore, subject to all 
existing easements, [p. 169, col. 1.] 

Where a Zemindar had an easement to irrigate 
his estate free from an artificial channel passing 
through the estate of his neighbour, and Govern- 
ment forfeited theneighboui’s estate for rebellion: 

Held, that the Zemindar had an “ engagement 
with the Government ” within the meaning of the 
proviso to section 1 of the Madras Irrigation Cess 
Act of 1865 and that, therefore, he was not liable 
to pay the irrigation cess imposed under the Act. 
[p. 169, col, !.] 

Kandukuri Balasurya Prasadha Row v. Secretary of 
State, 41 Ind. Cas.98; 44 I. A. 166; iS M. L. J. 144- 
22 M. h. T. 76; 16 A. L. J. 697: 21 0. W. N. 1089; 
(1917) M. W. N. 636: 19 Bom. L. E. 751; 6 L. W. 340; 

2 P. L. W. 260; 26 C. L. J. 290; 40 M. 886, discussed. 

Appeal from a deoree of the Madras High 
Court, dated the 27th Ootober 1915, affirming 
a deoree of the Distriot Judge of Vi'zagapatam, 
dated the 9th Deoember 1909, 

PACTS. — The respondent sued for refund 
of oess levied upon him in 1907 under Madras 
Irrigation Aot VII of 1865 and paid under 
protest, and for a deolaration that he was 
entitled to use the water for irrigating his 

village of Narayanapuram free of oess. He 

alleged, inter alia, 

(а) that the irrigation channel in question 
was oonstruoted more than a oentury ago 
by the Zemindar of Palkonda, an estate 
since forfeited by Government, 

(б) that bis lands had ever since been 
irrigated from it and that he and his pre- 
deopssors-in. title had from time to time 
repaired the channel and oonstmoted aluioes 
to it at their own expense, 

(c) that he was entitled to the irrigation 
of his lands from the channel free of charge 
as a riparian proprietor and by virtue of 
long user, custom, prescription, and easement 
and according to an understanding and 
agreement between his predeogi'or^ iq title 
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and the then Zemindara of Palkonda and^ 
(since the Palkonda estate was forfeited and^ 
became the property of Government) between 
his predecessors- in- title and himself on the 
one band and the Government on the other. 

By his written statement appellant plead* 
ed that both the river and channel were the 
absolute property of Government and were 
a Government souros of irrigation: he denied- 
the understanding dr agreement and the 
right by nser, onstom, prescription or ease*, 
ment alleged: and he claimed to be entitled 
to levy water rate upon all lands in the suit 
village, on which a second wet crop was 
now raised, in excess of the Permanent 
Settlement wet area. 

The Distriot Judge at first held it unnecea^ 
sary to decide the issue whether the river 
in question (the Suvarnamnkhi) belonged to. 
Government, and that the only question was 
whether Government was entitled to levy 
0638 for water taken from the channel: that 
the channel was constructed by (be Palkonda 
Zemindar between 1690 and 1780, and now 
belooged to Government: that ae the channel 
was an artificial one, the plaintifE aonld have 
no right based on riparian ownershij:: and 
that no snoh cnstom as alleged by ' plaintiff 
wag proved. He found, however, the follow- 
ing facts in plaintiff’s favour:— 

(1) that in 1814 the Palkonda Zsmindar 
admitted the right of plaintiff’s predecessor 
to irrigate bis land from the channel through 
five sluices: 

(2) that in 1865, 1901 and 1903 Govern* 
ment had recognised respondent's right to 
irrigate bis lands from the channel, and had 
allowed him to construct masonry sluices 
at his own expense, and that the Government 
had done nothing to improve the supply 
since the forfeiture in 1833: 

(3) that no charge was levied by Govern- 
ment till 1907. 

Prom these facts he inferred a grant or 
agreement by the Palkonda Zimindar, by 
which Government were boand, as they 
could only succeed to the Zemindar's title 
to the channel subject to existing rights. 
He, tberefors, decreed the suit. 

On appeal the Madras High Oourt (Sir 
Arnold White. O. J., and Oldfield, J ) re- 
manded the case to the Trial Judge for 
findings npon the issue whether the 
Snvarnamakbi river belonged to Govern* 
ment and the following further cpiestiop^; 
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(1) whether thd 160 aores in reapeot of 
wbieh the Goyernment elaim the right to 
leyy water-oesa were at the time of the Per- 
manent Settlement taken into aoooant as wet 
land for the purposes of the aettlement: 

(2) whether snbseqnently to the Permanent 
Settlement there has been an engagement 
with the Gk»yerDment under whioh the plaint- 
iff has beeome entitled to irrigation free 
of separate obarge as regards these 160 
aores. 

The Distriot Jadge foand that the river 
belonged to Government : and (l) that 
the lands in question were not irrigated 
until after the Permanent Settlement: ^2) 
that after the Permanent Settlement there 
was "an implied agreement by Govern- 
ment to supply the plaintiff with water 
from the channel as before the forfeiture of 
the Palkonda Zemindari, and he farther 
held that the Government engaged that 
this should be free of any separate 
■obarge. 

These last two Bndings were oonsidered 
by the same Benoh of the Madras High 
Court. As to (1) Oldfield, J., after examining 
the evidenoe at length, ccnourred with the 
Trial Judge: as to (^) he held that even 
asBumiog a grant or undertaking by the 
Palkonda Zemindar, no "engagement with 
the Government*’ oould be inferred. Sir 
Arnold White, 0. J., expressed some doubt as 
to (1) but was not prepared to differ from 
the finding thereon. As to (2) be held 
that even assuming that the obligation to 
supply water, originally inoumbenb on the 
Palkonda Zemindar^ devolved upon Govern- 
ment, it did not follow that Government 
was not entitled to levy a tax for the use 
of the water; he, therefore, by a different 
prooess of reasoning, agreed with Oldfield, 
J., that there was no "engagement with 
the Government ” excluding the cess. But 
the question whether the river from whioh 
the channel took off was a Government 
river still remained: the finding on that 
issue came before a different Benoh of the 
High Court, consisting of Sir J. Wallis, 
C. J., and Sesbagiri Aiyar, J., and these 
learned Judges agreed that as the banks 
and bed of the river did not belong to the 
Government until below the point at which 
the channel took off, tbe river itself was 
not a river belonging to the Government 
within the meaning of the Act. On this 


ground they affiiteed the decree in plaint- 
iff’s favour passed by the District Judge. 

SirErZe Uichardi^ K, and Mr. Kertteorthff 
Broum, for the Appellant, — The words "river, 
stream, channel, tank or work” in section 1 
of tie Madras Irrigation Cess Act are disjunc- 
tive: it is not reoessary that the river from 
whioh the dbanrel takes off should belong to 
Government: it is enough that the obannel 
does. The ownership of the channel passed to 
Govercznent on the forfeiture in 1833. 
Unless, therefore, there was an "engagement 
with the Government ” within the meaning 
of the proviso, the cess was properly levied. 
The High Court, having held there was not, 
should have allowed the appeal. 

The High Court have rightly held there 
was no engagement” within the Act. Such 
an engagement cannot arise out of user 
subsequent to the Permanent Settlement. 
That question was left open when in 
Kanduhuri Balasurya Prasadha Bowy. Secretary 
of State (1) it was held that an engagement 
arises out of the permanent settlement of 
lands then irrigated. The imposition of a 
cess in this case is not in breach of any 
engagement with the Government made at 
the time of the Permanent Settlement, and 
since that time there has been nothing in 
the nature of a bilateral transaction bet- 
ween the owners of the land and Govern- 
ment from which an agreement can be 
implied. The question upon the proviso is 
not one of proprietary right or of easement, 
but of engagement — of contract: whether 
there is a oontraotnal right to have the 
water free of cess. The proviso does not 
purport to preserve all existing rights. 

Mr. Upwhn, E. 0., Sir W. Garth, K. 0.,and 
Mr. Parikh, for the Bespondent, were not 
called on. 

JUDGMENT. 

Lord Sbaw. — This is an appeal against 
a decree of the High Court of Madras 
dated the 27th October 1915, whioh 
affirmed a decree of the District Judge of 
Vizagapatam, dated the 9th December 1909. 
The suit was brought by the Maharaja of 
Bobbili, vie,, the present respondent, for 
the refund of a sum levied under the 

(1) 4' Ind. Gas. 98: 41 I. A. 166; 33 M. L. J. 144 . 
22 M. L. T. 76» 15 A. L. J. G»7; 21 C. W. X. lOh./. 
(1917) M. W. N. 636; 19 Bom. L. R. 751- 0 L \/ 
340; 2 P. L.W. 260; 26 0, L. J. 290; 40 M. 886 (P. C.)* 
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Madras Irrigatiiozi Oesa Act (VIC of 1865), 
and paid under protest, and for a deolara* 
tion that be was entitled to nse the water 
from a oertain ohannel for irrigration of 
the village of Narayanapuram, free of the 
oess. 

The respondent was the owner of a 
village called Narayanapuram in the distriet 
of Vizagapatam. For upwards of a oentnry 
the lands of this village have been irrigated 
by the water of the Snvarnamukhi river 
flowing through an artifloial channel known 
as the Sakarapalli ohannel. The river runs 
through the respondent’s estate (amongst 
others), and its banks and bed in its oourae 
through that estate admittedly belong to 
him. 

The history of the facts may be stated 
in one or two sentenoes. The Snvarnamukhi 
river rises in Zemindari land and flows 
through Zemindari land up to the suit 
village of Narayanapuram. From this river 
a ohannel was oonstruoted by a Zemindar 
of Palkonda, no doubt for irrigation 
purposes. Apparently in order to obtain 
a suitable flow, the river had to he tapped 
at a point considerably above the Palkonda 
lands, and the river being so tapped, the 
ohannel proceeded therefrom through the 
lands of inter alios the predeoessor of the 
present Maharaja, who is the respondent. 

The Trial Judge is of opinion that the 
ohannel was probably oonstruoted somewhere 
between 1690 and 1780. The evidenoe is 
not olear as to the exact date at which 
oertain sluioes, four of which still remain, 
were oonstruoted from the ohannel for the 
purpose of irrigating the respondent’s lands. 
The Courts below have oome to the 
oonolusioD that the irrigation of the village 
is not proved to have taken plaoe prior to 
the Permanent Settlement of the year ISO), 
notwithstanding the faot that, as already 
stated, the Trial Judge is of opinion 
that the ohannel itself was conetruoted 
many years earlier. It is unnecessary for 
the Board to enter upon the question 
whether a oorolusion of this kind, which 
is irore of the nature of a oonjeoture with 
regard to the probabilities of an obsours 
sitaation, oould be classed as a oonourrent 
finding of faot preoluding a diflerent finding 
here; but their Lordships must not be 
held as acceding to (he view, founded 
upon the state of the Permanent Settlement 

* 4 


record, that the absenoe of express notice 
of the sonroes of water supply warrants 

the ooDclupion that such a supply from 

the channel admittedly in existence then 
and for many years before — was not 
furnished to the respondent’s lands. 

As to the state of matters at the 
beginning of the l»tb oentnry, their 
Lordships agree with the view of the 
District Judge when he says:— 

"The plaintiff relies upon Exhibit 0 as 
showing that in 1814 the then Zemindar 
admitted the right of plaintiff’s predeoessor 
to irrigate his lands from the ohannel 
through five punathcs (sluices). There can 
be no doubt about this. This document 
was proved as Exhibit IV, in the connected 
suit, Original Suit No. 13 of 1906 on behalf 
of the defendant. Its existence was then 
probably not known to the plaintiff, as it 
was only produced for the first time at 
the bearing of Original Sait No. 13 of 
1906, It shows conclusively that while the 
Palkonda Zemindars owned the channel, the 
plaintiff’s right to irrigate his Narayanapuram 
lands through five punathas was admitted 
and recognised, and that no labour or 
contribution was provided by the village 
for repairing the channel. The oral evidenoe 
shows that the Zsmindar (plaintiff) is in 
faot only enjoying four punathas now.” 

Two outstanding facts accordingly appear 
with regard to the irrigation of this 
property, namely, that for over at least 
one hundred years it has been enjoyed as 
matter of right; secondly, that no pecuniary 
return was made therefor. In short, the 
case appears to be the simple one, vig.— 
that for land given as part of the channel 
artificially oonstrooted for irrigation purposes, 
a right to draw off water as it passed 
was conferred upon the respondent’s 
predecessors and himself, and that that 
right has been enjoyed by them ever since* 
It is in these oiroamstanoes that the question 
arises whether the respondent is liable to 
pay an irrigation oesa in virtue of the 
Madras Act No. VII of 1865, as amended 
by Madras Act V of 1900. No claim 
therefor in respect of these lands was made 
until the year 1907, Payment was made 
under protest, and the present suit to 
determine liability was instituted. 

The case depends upon the proper 
construction to be pot upon the A^t 
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referred to. Its preamble is not withoat 
imDortanoe: — 

**Wberaa9, in several distriots of tbe 
Madras Presldeooy, large espenditare out 
of Government fands has been, and is still 
being, inoarred in tbe oonstraotion and 
improvement of works of irrigation and 
drainage, to the great advantage of the 
country and of proprietors and tenants of 
land: and whereas it i) right and proper 
that a fit return shoald, in all oases alike, 
be made to Government on aoooant of tbe 
inoreased profits derivable from lands 
irrigated by saoh works; it is enaoted as 
follows: — ” 

So far as tbe preamble goes, tbe Aot 
would not appear to be directed against 
lands suoh as those of tbe respondent; for 
it is admitted tba^ no works or action 
of the Government have either created or 
increased tbe supply of water to bis lands. 
It is nevertheless true, as was indicated 
by Lord Parker in his jndgment in 
Kandukuri Balasurya Prasadka Bow y. Secretary 
of State (l), that section 1 of the Amending 
Aot makes operative provisions somewhat in 
excess of the apparent ambit of tbe preamble. 
If so, the section must govern. 

It is in the following term: — 

’'Sections 1 and 4 of the Madras Aot VII 
of 1865 « . . shall be read and con- 

strued as if at the time of the passing 
of the said Aot there were and had been 
inserted in lieu of the said sections the 
following, vit 

(а) Whenever water ia supplied or used 
for purposes of irrigation from any river, 
stream, channel, tank or work belonging 
to or constructed by Government, and also, 

(б) whenever water by direct or indirect 
flow or by percolation or drainage from 
any such river, stream, channel, tank or 
work from or through adjoining land 
irrigates any land under cultivation or 
flows into a reservoir and is thereafter 
used for irrigating any land under ouUi. 
vatioD, and, in the opinion of the Collector, 
subject to the control of the Board of 
Revenue and the Government, such 
irrigation is beneficial to, and sufficient 

for the requirements of, tbe crop on such 
land, 

it shall be lawful for the Government 
to levy at pleasure on the laud so irrigated 
a separate cess for snob water, and the 
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Government may prescribe tbe rules under 
which, and the rates at which, such water- 
cess, as aforesaid sh all be levied and alter 
or amend the same from time to time: 

"Provided that where a Zemindar or 
Inamdar or any other description of land- 
holder not bolding under ryotwari settle* 
ment is by virtue of engagements with 
the Government entitled to irrigation free 
of separate charge, no cess under this 
Aot shall be imposed for water supplied 
to the extent of this right and no more...” 

The respondent’s position is that of a 
Zemindar not holding under ^ryotwari 
settlement;” he is, therefore, a person 
directly pointed to by tbe proviso just 
cited, and in view of the history of the 
lands as already sketched, the question is 
at once raised as to whether this Zemindar ia 
"by virtue of engagements with the 
Government” entitled to irrigation free of 
separate charge. If he is, then no cess 
is leviable in respect thereof; nor would 
any cess have been leviable under tbe 
Act of 1865 as unamended: for by section 4 
of tbe Aot of ie65 there is a similar 
proviso of exemption. Tbe reason of such 
a proviso is not far to seek The Govern- 
ment was contemplating irrigation works, 
and along with these tbe financing of 
those operations; and the preamble inii* 
cates not obscurely that the fioanoing was 
to be met by way of a fit return to 
Government on account of tbe increased 
profits which would be derivable from lands 
irrigated by suoh Goverment works. If, 
however, in consequence of other arrange* 
ments, or, as section 1 puts it, engagements/' 
tbe irrigation bad been accomplished and 
financed apart from expenditure under the 
Statute, then those lands shocld stand free 
from the statutory cess. 

The question accordingly in tbe present 
case is whether there are such "engagements 
with the Government.” On this question 
there was a sharp division of opinion in the 
Courts below, and it is necessary to stite bow 
it is that tbe Government’s claim to be owner 
of the channel arises. Ia the year IS 
tbe Palkonda Zamindar rebelled again-u 
the Government. His lands were in oon* 
sequence forfeited to the Crown. As a/rou iy 
stated, the artificial channel was a(< 
time ooDstruoted and the irrigation a-j 
system applicable to the lands of liubbiii 
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was in fall operation. No attempt was 
made by the G-overnment of the day to 
ohange the footiog npon whioh the irriga 
tion rights ware enjoyed or to assert any 
right in the Oro^n as owner of the 
servient tenement of Palkooda, which wonld 
lessen or interfere with the oontinaed 
enjoyment of the easemant hy the respond- 
ent*s predeoessors as of right and without 
ezaotion or charge. 

What was the nature of this right of 
easementF It was to receive and utilise 
for irrigation purposes from an artificial 
channel a supply of water. It is, of course, 
in accord with legal theory that such a 
right of easement is created by grant, but 
it is al8> sound law that a grant of such 
a right is presumed from long possession, 
although the actual transaction of making 
such a grant cannot be discovered or proved. 
The present case is accordingly in no 
way singular in this respect, that the acts 
of parties oyer a long course of years 
point to the enjoyment of an easement 
founded upon a grant by the owner of 
the servient to the owner of the dominant 
tenement. 

Upon the facts of the present case it 
appears (o be clearly established that for 
about fifty years, namely, from 1814 till 
1865, when the Act was passed, the owners 
of Palkonda and the Zemindar of Bobbili 
etood in the position of having, the one 
a servient, and the other a dominant 
tenement, with the unchallenged enjoyment 
of the easement of water supply as 
stated. Had the question now in suit 
accordingly arisen in the year 1864 there 
seems little reason to doubt that the right 
of the respondeat would have been settled 
upon that footing. 

But the matter does not end there. The 
Act of 1865 was passed, and for forty two 
years the same state of matters was con* 
tinned . Had this suit been raised in the 
year 1866 instead of 1907, a serious question 
would still even then have arisen, namely, 
whether the words in the eection "engage* 
ments with the Government’* did not require 
u ooDstructiou inclusive of engagements 
with the Government or its predecessors- 
io'title, as only by such a construction 
could justice be done to the manifest in- 
tention to reserve as against water- cess 
those who had already been furnished with 


their own water sapply. 

The position is strengthened by the furth^y 
lapse of time and, in their Lordships’ 
view, the Government must stand committed 
to the transactions which they have accepted 
as binding parties for a period of beWeen 
eighty and ninety years, during which 
(including forty years since the Act was 
passed) the Zamindari of Bobbili has beep 
enjoyed without any question that * the 
Zsmindar held under a tenure which gave 
him the bsnefit of the proviso in the 
Statute. 

This view is in no way in conflict with 
the view of Lord Parker in the case -re* 
ferred to. On the contrary, it appears to 
be supported by certain passages iti that 
judgment. His Lordship refers to the 
Permanent Settlement in the Madras Presi* 
dency under which the Government granted 
to the Zsmtndars **a permanent property 
in their land for all time to come, and woqld 
fix for ever a moderate assessment of 
public revenue on such lands the amount 
of which should never be liable to be 
iocreased under any oiroumstanoes;” and 
be adds: 'Under these circumstances the 
Government could not impose a cess for the 
use of water the right to use which was 
appurtenant to the land in respect of which 
the ;ama was payable without in fact, if not 
in name, increasing the amount of suoli 
iama, and thus committing a breach of the 
obligation undertaken at the time of the 
Permanent Settlement.” With regard to the 
actual question in the present case, judgment 
was expressly reserved. Referring to the 
difficulties which arise in the construction 
of the Act and the fact that the levy ic 
made on the basis of the area irrigated, 
irrespective of profits, Lord Parker said: 

If in order to avoid this result reliance were 
placed on the first proviso, the question 
would arise whether it were possible to 
imply some engagement with the Govern- 
ment arising out of the natural or prescriptive 
right of the riparian owner.” 

That question so reserved is the ppiut 
now in issue. In their Lordships’ opinion 
such an engagement should be implied in 
the circamstanoes already set out. The 
predecessors of the respondent were using 
the water as of right when the servient 
Zsmindari was forfeited to the Grown in 
1833; with the owners of that Zemindari 
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they had, to use the general term employed 
in the Statute, a good * engagemeDt:*’ in 
taking the servient estate, this engagement 
aooompanied the transaetion, and the en* 
gagement was thereafter with the Crown. 
In short, the forfeiture oould not operate 
against a dominant and nnforfeited Zemindari. 
With aequisition by forfeiture the Crown 
heoame bound to take the forfeited estate 
tantum et tale as it stood in the subjeot who 
had rebelled, that is to say. to respeot the 
rights and in partionlar the easements 
enjoyed by others. Otherwise the soope 
of the forfeiture would he extended; pro 
tanio it would fall upon innooent and loyal 
subjeots. 

This is Buffioient for disposal of the appeal. 
The ease was unfortunately much delayed 
owing to various causes not sufficiently 
explained. Time also was ooonpied by a 
remit for enquiries in regard to the ownership 
of the river itself from whioh the water 
was drawn by the ohannel While their 
Lordships do not differ from the oonolnsion 
upon that topic arrived at by the High Court, 
they are of opinion that the case should be 
determined on the simpler ground above 
stated. In their Lordships’ opinion the 
Crown has failed to establish the liability of 
the respondent. 

Their Lordships will humbly advise 
His Majesty that the appeal be dismissed 
with costs. 

Appeal dismissed. 

Solicitor for the Appellant. ^Tke Soliciior, 
India Office, > 

Solicitor for the Respondent. — Mr. Douglas 
Grant, 
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BH AOSl M GH — Dbpsnoamt — Appbllant 

versus 

BIHARILALL amp anotacr — Plaintipps— 

Eksfomdbmts. 

Limitation Act (IX of 19J8;, 8ch. I, Art, 49— 
of movable property -^Property wrongfully converted 
by borrotcer^Suit for recovery of property — Limitation, 
cormnenoemerU of. 

In the case of property loaoed to be returned 
when asked for, no action would lie until a retnrn 
has been demanded and refused and the mere faob 
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that the borrower has, unknown to tho lender, 
wrongfully converted the subject of the loan would 
not affect the question of limitation, [p. 160, col. l.] 

The period of limitation in such oases would run 
from the date of demand and refusal, and not from 
the date when tho property was converted wrong- 
fully. [p. 1 eo, ool. 

Wilkir^onY. Verity^ (1871) 6 C, P. 206; 24 L. T. 32i 
19 W. E. tOi; 40 L. J. 0. P. 141, followed 

* Appeal against the decree of the Judicial 

Assistant, Narbada Division, dated the 5tb 

August 1894, arising out of the decision of the 

Court of the Extra Assistant Commissioner, 

Hoshangabad, dated the 21st March 1894. 

Mr. Balwant Boo, for the Appellant. 

Messrs. Dillon and B, K, Bose, for the 
Respondents. 

JUDGMENT. — In this case the plaintiffs 
sued to recover a female elephant valued at 
Rs. 3,000, whioh they had allegedly loaned 
to the defendant Bbaosingh in May 1891, 
The defendant Bbaosingh pleaded that his 
brother Oalpat Singh, the grandfather of the 
plaintiffs, had given him the elephant in 1882 
and that he had pawned it to the defendant 
Kbubcband (who is related to the litigants) 
in the beginning of 1890. It was also pleaded 
that the claim was barred by limitation and 
that the proper value of the elephant was 
Rs. 1,300 only. The defendant Kbubcband 
admitted that he held the elephant in 
pawn and raised no fresh pleas. The Srst 
Court found that the elephant was the pro- 
perty of the plaintiffs and bad been loaned 
by them to the defendant Bbaosingh not in 
1891, but on some date more than six years 
prior to the institution of the suit. It con- 
sidered that the claim was governed either 
by Article 49 or by Article 120 of the 
Limitation Schedule and dismissed the suit 
as time-barred. On an appeal by the 
plaintiffs the Judicial Assistant affirmed 
the finding as to ownership, but held that 
the possession of the defendant Bbaosingh 
was not adverse and that limitation did not 
commence to run until the return of the 
elephant was refused. For some reason 
whioh is not very intelligible the defend- 
ant Kbubcband was discharged from ths 
suit and a decree was passed against the 
defendant Bbaosingh, to the effect that he 
should put the plaintiffs in possession of cho 
elephant or pay the value of the animal, cU., 
Rs. 3, QUO. 

Against this decree both parties have 
a second appeal to this (^ourt, in regard o 
the plea that the Courts below have oomc td 
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Qodistinot Bnding as to the yalae of the ele- 
phant, it is agreed On both sides that for the 
purposes of oaloalating costs and awarding 
damages the valne of the elephant shall be 
taken to be Rs. 2,000, 

The only plea then raised by the defend* 
ant Bhaosingh is in regard to limitation, 
and this plea olearly carries no weight. The 
Statute of Limitation does not necessarily 
begin to run from the time of the making of 
a contract or promise, but it runs from the 
time when the plaintiff might have brought 
his action. N'ow in the case of property 
loaned to be returned when asked for, no 
action would lie until a return bad been 
demanded and refused and the mere fact that 
the borrower had, unknown to the lender, 
wrongfully converted the subject of the 
loan would not, 1 think, affect the question of 
limitation. The present case is in principle 
on all fours with the English case of Wilkin^ 
eon V. Verity (1), and the defence raised was 
precisely the same. In 1859 the defendant 
had taken possession of certain church 
plate for the use of the parish and to be forth 
coming when required. In the course of the 
same year be sold it as old silver to a silver- 
smith and eleven years afterwards the 
plaintiffs brought an action of detinue, prov 
ing a demand made shortly before the action 
and a refusal to comply. On behalf of the 
defendant it was pleaded that as a conver- 
sion of the property had been made more 
than six years previously the action was 
time barred. In giving judgment Mr. Justice 
Willes noted that the point was a new one 
and concluded thus:^ If the action for detinue 
is resorted to for the purpose of asserting 
against a person entrusted for safe custody 
a breach of his duty as bailee by detention 
after demand, independent of any other act of 
convereion, such as would make him liable in 
an action of trover, it would seem that the 
owner is entitled to sue at election either for 
a wrongful parting with the property (if he 
discovers and can prove it) or to wait until 
there is a breach of the bailee^s duty in the 
ordinary course by refusal to deliver up on 
request; and that in the latter case 
it is no answer for the bailee to say that 
he has by his own misconduct incapa- 
citated himself from complying with 
the lawful demand of the bailor. A man 

(1) (1871) 6 C.P. 206j 40 b. J. 0. P. 141; 24 h. T. 
^2| 19 W. E. 604, 


entrusted with property for safe custody can- 
not better his position by wrongfully parting 
with possession of it but must be answerable 
as if he retained the possession. And this 
is agreeable to the maxim gut dolo desiii, 
poseidere propoesi deute damuafvt.'* 

This view appears to be in complete accord 
with the law of this country. Article 49 of 
the Limitation' Schedule (which 1 think 
governs the present case) enacts that a suit 
for speoiOc movable property not covered, 
by the preceding Article shall be brought, 
within three years from the time when the^ 
detainer’s possession becomes unlawful, that 
is in the present case from the time when, 
a return of the movable was demanded and, 
refused. I am not aware that the point' 
under discussion has ever come before the 
Courts in this country, but the ratio decidendi 
in Isiur Ohunder Dose v. Juggut Ohunder Shaka 

(2) is to some extent applicable. The appeal 
by the defendant Bhaosingh fails and, 
is dismissed with costs in this Court on 
the appellant up to Bs. 2,0C0 

Turning now to the plaintiffs* appeal, it 
may be said at once that the dismissal of the 
claim as against the defendant Khubchand, 
who is in wrongful possession of the 
elephant, cannot be sustained. Although the 
question was never raised in the first Court, 

I may note that the principle laid down in 
the brst exception to section 108 of the 
Contract Act would not apply so as to render 
the plaintiffs liable for any charge upon the 
property [c;/. Shankar Murlidkar v. 
Mohanlal Jaduram (3) and the oases therein 
cited j. It is further clear that the form 
of the decree is wrong, inasmuch as i^ 
allows the defendants the option either 
of returning the elephant or paying its value* 

The appeal by the plaintiffs succeeds aud 
on such appeal it is directed that the decree 
of the lower Appellate Court be set- aside 
and that in lieu thereof a decree be passed 
for the plaintiffs against both defend^ts 
for return of the elephant claimed; if delivery 
could not be had then the defendants shall 
pay as an alternative the sum of Bs. 2,00d. 

As regards costs the defendants must 
pay their own costs throughout,' and the 
defendant . Bhapsiogb must also . pay the 
plaintiffs* costs in all (Courts up. to. Bs. 2t000*’ 

Appeal diemiwd, 

(2) 9 0. 79. 

(3) XI.B. 704. 
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EUPBBOB V, SAKKlRiH MANAJl, 

BOMB iY HIGH COURT. 

CRidfliNAL Afpcal No. b6 of 1919. 

Jane 7, 1919. 

freseni : — Sir Norman Maoleod, Kt , Chief 
•mstiaa, and Mr. Jastioe Pratt. 

EMPEROR — Proseootor — Apfbll art 

tfersut 

SAKHaRAM MANAJl VANJARI— 

Aeon^ffD. 

Criminal Procedure Code (Act F of 1898^, s. 4’7— 
Appeal Offainaf acquittal — Power of Oocernment to 
prefer appeals, exercise of—Btgh Court, duty of-^ 
Procedure. 

The power of appeal under section 417 of the 
Oritxiinal Hrooedore Code should be eseroised spar* 
ingly by the Governmeat. The disoretion to exer* 
oise that power, however, is not subject to the 
control of the High Court, and, where, in such an 
appeal, the ^onrk is of opinion that the lower ourt 
has acted on an erroneous view of the evidence, 
and that it should have convicted the accused, it has 
no jurisdiction to refuse to convict, [p 1 63, col l.J 

As between an appeal against an acquittal and an 
appeal against a conviction, the Criminal Procedure 
Code makes no distinction. [p. 163, col. i.J 

Crimioal appeal by the Government of 
Bombay, from an order of acquittal passed 
by the Sessions Judge at Nasik. 

Mr. S. 5. Patkar, Government Pleader, for 
the Crown. 

Mr, B. R, Patvardharif for the Aooused. 

JUDGMENT, — The aooused Sakharam 
Manaji Vaujari was tried for the murder of 
Vuhi, wife of BaiK.a Gangaram, and was 
aoquitted by toe Sessions Judge of Nasik. 
This is an appeal by the Government of Bom- 
bay under seociou 4 7 against the aoqaittal. 

Vitbi was a young woman aged i who 
lived with her husband Bh*k* G*Dgt*ram 
at the village of WaJgaoo, a lew miles 
from DeoUli. Her nashand worked as a 
oartmau at Deolali. Oq the 8cb of Sop- 
tember, the husband says, ^itni came in 
the murniog to Daolali aad left him his 
food and fodder for bis bullooks and a 

L. I ■ recarn in the 

evening with his dinner. After his work 

he returned lo Uaolali 3 ation at 3 r. m. 

Mpeotting her to arrive. 3ne did not oome. 

He went home and found that soe had not 

returned home after her visit to Daolali 

that morning. Ha searched for her that 

night and next morning without euoeese, 

and at 4 P. on the 9th learnt that her 

oorpae had been found in the bad of a NalU 

Phtweeu Wadgaon and Nanegaon on the way 


5rln«ftF. 

from Deolali. He went there with the Wad- 
gaOD Patil, who sent for the Nanegaon Patilas 
the plaoe was within the boundary of the 
village of Nanegaon. He then went back 
to Wadgaon in the evening and learnt 
from the womenfolk that Yama had a 
olue to the murder. He found Yama at his 
house at 4 p. u. and after muoh persua* 
sion Yama told him that Bbika Rapji had 
said that aooused and Pandu had committ- 
ed the murder. He looked for Bbika Raoji, 
but oonld not Bnd him and retnrned to the 
soene of the murder at 11 p. m. By that 
time the Nanegaon Patil had arrived and 
later about 2 a. m. the Sub-Inspeotor oame 
there. The Sub-Inspeotor made an Inquest 
in the morning of ths lOth, He did not 
take the statement of the husband till the 
afternoon after ha bad gone on tc Wad- 
gaon. He did not 6nd Yama, Bhika, Panda 
and the aooused till the lltb. On that 
evening he arrested the aooased. 

Now there is no doubt that Vitbi was 
murdered in the Naila bed. Her throat 
was out. There was muoh blood on the 
ground near the oorpse and there were 
other marks of violence. Broken pieoes of 
bangles and of a neoklaoe were lying 9 or 
1 1 paces from the oorpse and the body 
had been dragged from there to the plaoe 
where it was found. The motive for the 
murder was not rubbery, for the woman^s 
oruaments had not bten touobed The kasota, 
however, bad been loosened and there oun 
be no donbt that the unfortanate woman 
bad been ravished and mnrdered. 

Boika Raoji is the most important wit- 
ness in the osse His held is 5U0 paoes 
from the Nalia bed where the oorpse was 
lying Hd says that on the morning of the 
btb while ploughing bis held be saw four 
men from Wadgaon, the aoodsed, Panda, 
^arayan and Ramji, oarrying head loads of 
grass pass by the path alongside his held, 
oroes the Nall-i and sit down to rest on a 
billook wbiob is lOO paoes from tbe farther 
bank of tbe Nalla. He saw a woman oom* 
ing from towards Nanegaon. He siys that 
she passed the foar men, halted, looked 
baok and prooeeded on her way towards 
the stream. He says that Narayan and 
Ramji got up and went on their way towarde 
Nanegaon. Tbe aooased, he say.-^, ran to- 
warns tbe Nalla and like tbe woman 
went out of sight in the Nalla bed, Pandu 
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then followed and stood on the far bank 
of the Nalla. He says that Panda then 
returned, picked np bis load and went on 
towards Nanegaoo; and after him the ao* 
onaed oame oat of the Nalla bed and did 
the same. Bat as the woman did not 
appear, be felt snspicioas, went to the Nalla 
bed and saw that she bad been murdered 
there. He was terrified and went and told 
Tama and Ramobandra, wbo were in their 
field beyond his, that a marder bad been 
committed in the Nalla bed by Panda and 
the acoaeed Sakharam. All these three 
went away without going to the scene of 
the crime or giving the alarm. That is 
not surprising, for the average villager 
has little sense of civic duty and is much 
afraid of being mixed np in a Police case. 

There can be no doubt, however, that 
the main facts of Bbika Raoji’s story are 
true. Narayan was called as a witness and 
he says that he, Ramji, Panda and the 
accused rested with their bead loads on a 
hillock, that Vithi passed them, that he spoke 
to her and that as she went on to cross 
the river bed, he and Ramii left. The 
Sessions Judge bas believed this witness. 
His evidence establishes that the accused 
and Panda were left near Vithi at the 
place where she was murdered and at the 
time of her murder. 

Now Pandu admits that he was at the 
hillock with Narayan, Ramji and the acous- 
ed, that Vithi passed them, that Narayan 
and Ramji went on and, he says:— “^fien 
Sakharam the accused followed her and 
obstructed her near tbe bank of the dry 
stream. She shouted and I went towards 
her. When I reached the bank of the 

river, ^ I saw that Vithi was lying on her 

side in the dry bed of the stream. Sakha- 
ram was standing and was holding^ i her. 
He put one band on her reck and the 
other on her thigh. AcrcuEed was stopping 
at the time. I remonstrated saying she 
had done him no barm. Thereupon he took 

out a knife from his pocket. I saw 

the blade. He told me if I shouted or 
made noise he would kill me. When this 
was going on, I saw Vithi’s face She was 
struggling to get up, I then went away 

after Narayan and Ramji as the accused’s 
threat frightened me.” 

But though he says he went away because 
be was frightened, Pandu admits that he 
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went on with the accused and joined 
Narayan and Ramji at the Darna river on 
their way, where they bathed. He also went 
on with the accused to Deolali Station and 
he was seen with the aooased in a hnt near 
Deolali Station at 3 P. m. that day by Vithi’s 
husband, who was there waiting for his wife 
There can be no doubt that Panda was an 
accomplice in the marder. He is a distant 
relation of Bhika Raoji and the Sessions 
Judge thinks that Bhika Raoji is trying to 
shield Panda when he says that Panda did 
nothing but look on from the bank. Wo 
agree. We also agree with the Sessions 
Judge that if tbe Sub-Inspector had taken 
the trouble to question tbe husband as soon as 
he arrived at the scene of offenoei and to 
secure tbe evidence of Bhika Raoji earlieri 
he would probably have told the whole truth. 
But if Bbika Raoji is trying to screen Panda, 
does it follow that fais evidence against the 
accused was falsep We think not. Bhi^a 
Raoji first said to Tama and Ramohaodra , 
that Panda and Sakharam committed the 
mnrder. That was before he bad time to 
think of screening his relation and that wat 
probably the truth. The Se-^sions Judge has 
acquitted tbe accused, because he thinks that 
Pandu may have committed tbe murder 
without the assistance of Sakharam, and 
that Bbika Raoji may have interchanged the 
parts played by Pandu and >akharam. But 
Panda is only a hoy of 18 and we think it 
incredible that be committed the murder 
single bandfd. Again, tbe theory that 
there was one man on the bank who was an 
innocent onlooker is one that we cannot 
accept. It was onl> invented by Bbika 
Raoji in order to screen Pandu. Both 
Panda and the accused were left with 
Vithi. Both were together for the rest 
of the da;^, ar. any rate up to 3 P. M. 
We feel no doubt that the outrage was 
committed by both ot them. In spite of the 
delay in Beouring their evidence wa feel sure 
that Tama and Bhika Raoji are not tutored 
witnesses. Tama says he told no one until 
questioned by the husband. But tbe husband 
says be bad been told that Tama bad a 
olue. This d^^o^epanoy would not be present 
if the evidence was tutored. Tama pro 
hahly did eay something to his women- 
folk and that is bo v ue-vs gdnerally spreads 
in villages. Y^a’ua admit'* uha'< he drs> told 
the husband he knew nothing, so ansioQfl wafl 
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he to keep oat of the 3fama and 

Bamohandra, if they were false witnesses, 
would oertainly have said that; they bad 
seen aoonsed,- Panda, Narayan and Baoji 
pass by their field. They did not see them, 
heoaase their field is farther away than 
Bhika Baoji’s and because they were at 
that time sitting down and having their 
breakfast. There were no bloodstains on 
the aooased; bat he bathed in the Darna 
river soon after the murder and if there 
were ^probably two murderers, the woman 
would have been so overpowered that it 
would have been possible for the murderers 
to avoid bloodstains. The accused has called 
two witDesees, who say that be was in 
Deolali on that morning. This sort of evi- 
dence is easily fabricated and we do not 
believe it. 

There ia clear evidence that the accused 
was present at the time of the murder 
coupled with the evidence of Panda and 
Bhika Baoji. We have no doubt that the 
accused and Panda were the murderers. 

Mr Patwardhan has suggested tha^ we 
should not interfere even if we disagree with 
the Sessions Judge, for bis oonolusions are 
not unreasonable and perverse. But the oases 
of Queen- Empress v. Bibkuti Bhu8anBit(l) 
and Queen-Empress v. Karigowda (2) are a 
sufficient answer to this argument. The 
Oode makes no distinction between an 
appeal against conviction and an appeal 
against acquittal. In an appeal against 
acquittal if this Court thinks the lower 
Court has taken an erroneous view of the 
evidence and should have convicted, it has 
no jurisdiction to refuse to convict. The 
power cf appeal under section 417 is one 
that should be exercised sparingly by Gov- 
ernment, bat the discretion to exercise 
that power appertains to Government and 
IB not subject to control by this Court. 

We are satisfied with the guilt of the 
accused. We reverse the order of acquittal 
and convict the accused Sakharam Manaji 
of the offence of murder under section 302 
of the Indian Penal Code. But as be bad 
been acquitted by the lower Court, we 
refrain from inflicting the capital sentence. 
We sentence the accused Sakharam Manaji 
to transportation for life. 

Appeal accepted, 

. (1) 17 0. 486. 

(S) 19 B. 61. 
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MADBAS HIGH OOUBT. 

BsyfiRKCD Case No. 8 of 1919. 

October 7,1919. 

Present: — Sir AbdurBahim, Kt., Offg. Chief 

Justice, Mr. Justice Sadasiva Aiyar and 

Mr. Justice Burn. 

In the matter of K. VENKATA BOW, 
1st Grade Pleader, BELLABY. 

Legal Pracfitionen Act (XVIII of 1879J,»\13 (f) 
—Qitctrdian and ward — Agreement to pay surety 
portion of income of minor’s estate — Pleader advising 
guardian to enter into agreement — Bona fide belief of 
Pleader — Misconduct, 

A Pleader who advises his client, who has been 
appointed guardian for a minor, to enter into an 
agreement with the persons standing sureties for 
him to pay them a portion of the income from the 
minor’s property in consideration of their executing 
the surety bond, bona fide believing that it is for 
the minor’s benefit, is not guilty of misconduct within 
the meaning of section /) of the Legal Practi* 
tioners Act [p. 166, col. 1.] 

Case stated under section 14, Act XYIll 
of 1879, by the District Judge, Bellary. 

FACTS. — A Pleader acted for the natural 
father of a minor in a Coart, which ordered 
that the father be appointed guardian on 
condition of his furnisbing security to the 
extent of Be. 32,000. The guardian, being 
indigent, was recommended to the present 
sureties by the Pleader and entered into an 
agreement with them to give them half the 
proceeds arising from certain investments 
of the minor’s property and to hand over 
the bonde, etc., to these sureties, etc., etc. 

Pleader was cognisant of all these, 
but be neither advised the guardian that 
he was oommitting any breach of trust 
nor was the agreement brought to the notice 
of the Court. Hence the charge under 
olause (6) of section 13 of Act XVlll of 
1879. 

The Advocate-General, for the Crown.^ 
There is nothing illegal in a guardian 
paying remuneration for getting solvent 
sureties where reliable security cannot other- 
wise be had. It was so held in Lucas, 
In re, Parr v. Blair (1) where, however, 
the administrator was entitled to the 
letters as of right. There is no such right 
in a guardian, since the paramount cod- 
sideratioD is the benefit of the minor ; 
but a guardian cannot be asked to provide 
sureties at his own cost. The sanction 

(1) (1900) 1 Ir. R. 292i 6 Ir, L. R. 186. 



OASK^. 


164 

In the matter of k, vbhkata row. 

the Court is not material, as the property 
dealt with is not immovable. But yet the 
agreement is a breach of trust, inasmnoh 
as it is the surety’s interest alone that is 
seoured by it and the minor’s interest is pre- 
judioed, Cf. Fateh Sitigh v. Sanwal Singh (2), 

Henoe the Pleader must have advised 
the guardian for whom he acted that he 
was committing a breach of trust. 

[^Abdor R>&bim, Opfg. C. J.— The agree- 
ment being after the conditional order, 
was it not the duty of the Pleader to men- 
tion it to the Court in the interests of the 
minoj ?J 

The Pleader acts only for the guardian 
and so is not bound. But it is not covered 
by the exceptions to section 126 of the 
Indian Evidence Act. There is no crime 
or fraud. But the agreement provides for 
part administration of the estate by the 
sureties, which is a breach of trust. In 
this respect clause (6) of section 13 is to 
be read with clause as was done in In the 
matter of two Second Grade Pleaders (3). It may 

be that mere carelessness will not come 
under the Act. 

[SadaSiVa Aiy4r, J. — Even oontinned neg- 
ligent conduct P] 

Possibly. The handing over of the binds 
may not be illegal, inasmuch as the 
guardian’s liability is only to account Se- 
seotionn 27, 2-# of the Q-uardiaos and Wards 

Act. Buttbe Court may restrict bis powers. 

Section b2. 

The test laid down in England is whether 

the leghl praoti'iorer is party to a frauHnlent 
brf-aoh of trunt Goodwin v QosnAl (4*, 
Ch'ir.dhr,Inre{bK Harnesv^Addy 16) Luheck, 
In re (7), is the only Indian casein point 
and it lays down the saiLe rule. 

Mr. h. Tj. Thornton and Mr. 0, Sambasiva 
i?oo, for the Pleader, — The charge is only 
under clause -6). Clause (/) cannot be 
allowed to be brought in. 

[Abdcr RiBiM, Offg C. J.— The High 

(2) 1 A. 751, 

(3j 6 hid. Cas. 313; 34 M. 29 at p 39- (1910) M. 
W. N. ie3; a M. L. T 22; 20 U. L. J. 600; 1 1 Cr. L. J 
810. 

(4) (1845)2 Coll 457; 63 Eng Bep. 8 3; 10 /ur. 422. 

(6) 2-^ faeuv 2f3: GB E. K. 1105; 26 I . J. ( li 

3b6; 3 o ur. . n. a ; Bt>H; 27 L T, o. 8 / 6 - • i ] | g. ^ ;- 4 g 

(6» .t>74) OCh. App. 241 4jh. J. Ch. 613: 30 
h T. 4 22 VV. R J 05, 

^7; 53C. 151; 7 Bom L. R. 894: 2 A. L J. 800; 2 C. 
_i. J. 421; 1 ' C, W, N. t)7; 15 M. Ij -I. 43i: 2 Cr L J 
?75; 1 M. L. T. 17; 32 I. A. 217; b Sar, P. C. J. 861.’ ' 


Court is not restricted in that respeot.l 

But the test is, is there any fraud on 
the client P I submit that there is cone. See 
Incorporated Law Society Sf Four SoWctforr, 
Irr the matter of (8). 

In the mtUier of two Second Grade Pleaders 
(3) is not ooncluaive with respect to clauses 
(2/) and (/). Further in the present osEe. 
the minor came to the Court and expressed 
her wish that her father ought to heap- 
pointed guardian, and he was so appointed. 
But the father a as poor and he could get 
Eureties only on such agreement as was 
entered into. The Pleader acted horta fide 
and he was acting only for the guardian 
and be has not adted in fraud of the client’s 
interest. 

ORDER. — Mr,. Venkata Row, let Grade 
Pleader in the District Court of Bellary, 
has been called upon to show cause why 
he should net be dealt with under section 
13 (6) and (/) of the Legal Practitioners 
Act for having advised one Hulkigal Hann* 
mappa, who had applied to be appointed 
guardian of his minor daughter called 
Nilavoa alias Tbimmavva, to enter into an 
agreement with two persons, namely, Hanna- 
mantha Beddi and Snnkamma, to the effect 
that in retnrn for their services in stand- 
ing as sureties they should receive a certain 
portion of minor’s income, namely, one-half 
of the interest acorning on all Government 
bonds and Rangoon Debenture loans for 
Rs, 16,000, the property of the minor during 
her minority, knowing that such arrange- 
ment was highly detrimental to the interest 
of the said minor, and that he further pre- 
sented the security bond drawn up in 
accordance with the above mentioned agree- 
ment to the District Court of Bellary and 
obtained therefor the slid Court’s sanction. 

The facts shortly are these : The minor, 
a Hindu widow, inherited considerable pro- 
perty consisting of movables and immov- 
ables, the movable property mainly con- 
sisting of 3^ per cent. Government Becuri- 
ties and Rangoon Debentnres of the nominal 
value of Rs, 16,000, Hannumappa, the 
father and naturarguardian, applied to be 
appointed guardian by the Court. He ap- 
parently was a poor mao and was unable 
to find the regnired snreties to the extent 
of Rs. '62, 00 as demauded by the District 

Judge. He oonsuRed Mr, Venkata Row who 
(8) 11890) 7 T. L. E. 672, 
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was well-known to bim, at^ he advised him 
to apply fo the two personal namely, Han> 
nomantba Reddy and Sankamma, tbroagh 
a oommon friend, of both. They agreed to 
beoome soretieson the gna^ian entering into 
the agreement mentioned in the obarge. 
The resnlt of the arrangement wae that 
half the inoome derived from the property 
of the minor woald go to the enretiee for 
fonryearR, amoanting to about Re. 1,200. 

The question is, in the Brst plaoe, wbe 
ther RQoh an agreement is illegal or detri 
mental to the interests of the minor and in 
the second place, whether Mr. Venkata 
Row acted properly in the matter in not 
advising Halkigal Hannnmappa not to enter 
into snob an agreement, or whether be 
believed, as he himself asserts, that the 
arrangement was to theadvantage of the minor. 
He says that the father of the minor 
would not have been able to 6nd proper 
sareties unless he agreed to the terms in 
question, and the only alternative open to 
the. Court would then have been to appoint 
a guardian on a salary ; that, he says, would 
have caused greater loss to the minor’s 
estate than the arrangement in question. 
On the question whether a guardian is 
justiBed in entering into an arrangement by 
which the sureties are paid a certain portion 
of the income from the minor’s property 
in consideration of their executing a bond, 
we have been referred to a ruling of the 
Irish Court on the subject LuciSt In re, 
Parrw. Blair (l) to the following effect; 

Where a person who is entitled as of right 
to^ a grant of administration, but is other- 
wise unable to give jusfifying security, 
procures a surety bond from an insurance 
company and pays a premium thereon, it 
18 within the discretion of the Court to 
allow the amount of euch premium out of 
the general estate, where the ciroumstanoes 
of the case show that a reliable security 
could nob otherwise be obtained and that 
the oouree adopted was reasonable and pro- 
per and for the interest of all parties entitled 
to the assets.” The learned Vice Chancel- 

” D course of the judgment: 

“rivato individuals hate suretyships as 
ft rule; but insurance companies of un-^ 
doubted solvency can generally be found 
to guarantee against such losses for a sum 
not by any means exorbitant. In oases, 
Where reliable eeeanty eahnot otherwise be 


procured, 1 consider it to he for the inter- 
est of all parties entitled to the assets, 
whether as creditors or beneficiaries, that 
the security of an.' insurance company, or 
some equally solvent surety should bs pro- 
cured at the expense of the estate.” He 
says : Of course, when the Administrator 
comes to bs allowed this credit be must 
satisfy the Court that it was a proper and 
reasonable thing for him to have done and 
if it should appear to have been done 
unnecessarily or improperly, it should be 
disallowed.” 

There is no Indian ruling on this point 
excepting a case, Fateh Singh v. Sgnwal 
Singh (2). Bat there the man who stood 
surety for a person charged with a crime, 
did so on receiving from the accused the 
amount for which be became surety, and 
the Court held that that was illegal in* 
asmuoh as an arrangement like this would 
defeat the purposes for which the law re- 
quires bonds in Ruoh oaseq. Bat that is 
very different from the case here and the 
principle laid down in the Irish oa«e seems 
to have a closer bearing on the facts of 
the present case. Besides we are informed 
that it is not by any means unnsual for a 
person required to give security to obtain 
the services of sureties under an agreement to 
give them some compensation for the risk. 
It may be that in certain oiroumstanoeq, such 
as id'the case of Fateh Singh v. Sanwal Singh 
(2), an agreement of this character would be 
invalid and illegal. But it doe=i n:)t follow 
that it woald not be valid in any case. 
Whether the particular agreement in this 
case was injurious to the inrerests of the minor 
or not is not very clear upon the facts, 
as we have them on the record. At any 
rate these facts would not ju-^tify us in 
saying that the agreement under which 
the guardian consented to part with a por* 
tion of the inoome of the minor’s property 
in consideration of those two sureties con- 
senting to act in the matter must have been 
detrimental to the interests of the minor. 
Further, we are not in a position to hoH 
that it is made out that Mr. K. Venk-ata 
Row might not have honestly believed that 
the agreement which the gnardtaij entorarl 
into was not a proper one. Wo liave (he 
fact that, although the agreement was not 
brought to the notice of the Court, it was 
attested by a number of persona of rns- 
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peotable position in life ; and there id 
nothing to show that any attempt was made 
to keep it a secret arrangement. We think 
it would have heen hett^ if Mr. Venkata 
Row had advised his olient to bring the 
matter to the notiee ofr the Oonrt hut, in 
the absenoe of any evidenoe to show that 
he must have thought that the agreement 
was detrimental to the interests of the 
minor, we are unable to say that, in not 
advising the guardian to bring the matter 
to the notioe of the Court, he was guilty of 
professional misoonduot or was guilty of 
oonduot wbioh would bring him within the 
purview of olauee (/) of seotion 13 of 
the Legal Practitioners Aot. 

The learned Advooate-General who plaeed 
the whole matter very fairly before ns 
drew our attention to that portion of the. 
agreement, Karar, Exhibit B, by wbioh the 
sureties are given the power to sell and 
dispose of the seourities and to invest 
the sale prooeeds in other securities and 
to appropriate any additional income they 
might have derived from such an invest* 
ment, and suggested that that might amount 
to a technical breach of trust on the pait 
of the guardian and, therefore, it was also 
the duty of Mr, K. Venkata Row to have 
advised him accordingly. But this matter 
is not speoiBed in the charge and we do not, 
therefore, propose to deal with it. 

In the above view of the facts it is 
unnecessary for us to consider the scope of 
clause (f) of seotion 13 of the Legal Prac- 
titioners Aot, or the ruling in oases cited 
before us on (be subject. 

M, C. P. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

CiuMiPAL Application No. 78 of 1919, 

July 23, 1919. 

Present : — Mr. Ashworth, A,- J. C. 
MOHAMMAD JAFAB and othekh — 
AcCDSED — Af PLICAMTS 
lersns 

EMPEROR — Complainant. 

Jc! (£ 0/1872J, 'ct^Chauhiclar's Regis. 


<er, entry in^ admissibility of — Empert evidence as fd 
age, valtie of. 


The question whether any particular entry in a 
Ghaukidar’s Register of Births and Deaths is admis- 
sible in evidence depends primarily on seotion 86 bt 
the Evidence Act. Under that seotion it is not 
enough to prove that the Ohaukidar’s Register is an 
official book, but it is also necessary to prove that 
any entry relied on in it was either made by a 
public servant in the discharge of his official duty or 
made by some other person in performance of a duly 
specially enjoined by the law of the country^ [p. 
167, col. i?.] 

A Givil Surgeon’s evidence as to, the age of a girl 
is on a higher level than that of an ordinary person, 
as he is able to examine the girl with a particularity 
and with a knowledge which an ordinary person does 
not possess. Suoh evidence, however, is not conclu- 
sive and has to-be carefully considered, [p. 167, col. 
I'j 


Criminal applioatioD against the order pf 
the Sessions -ludge, Lnoknow, dated the 14tb 
June 1919, Qocfirming that of the Magistrate, 
let Class, Barabanki,. dated the 6th June 1919. 

Messrs, H. 0. Dutt and N. 0, Butt, for the 
Applioants. 

The Government Pleader and Messrs. F, 
Bahadurji aud Myder Husain, for the Crown, 

JUDGMENT. — The applioants have been 
oonvioted of kidnapping a girl, named Mwasm- 
mat Sbahzadi, from the lawful guardianship 
of her father. The Magistrate who tried 
the oase found that, although the acoused 
bad bad sexual interoourse with the ■ girl 
before and took her away from her father’s 
bouse without resort to force, still be took 
her away without the father’s oonsent. This 
finding of faot was oonourred in by the 
Sessions Judge in appeal, who also held that 
whether or no the girl resisted being taken 
away from the house of her father, force was 
used to prevent the girl hsing re- oapturbd 
while she was being .taken away by the 
acoused. There was certainly evidenoe on 
which these findings could be snstaiued' and 
in revision I am not prepared to upset then* 
The oase was originally started unde^ 
seotion 4^51, and it is urged that this meant 
that the pr.oseputiQD; witnesses koew there 


had been -Dokidn|kpping. It does not follow- 
The witnesses, may '.well have taken the 
wrong ■vlpw' of ' law , that, because the givl 
was willing tp. gOvinitially, there could be no 
kidnapping. The ruling iq 39 Indian Cases, 
page 401 ^r‘iffi,a^y. Yeoh Ooi 

Qark (i)j is not relevant, lu tnat case the 

( I 39 Ind. Oasv 401. 21 0. W. N. 267* (1914> IfU . 
W. N. 162; 19 Bom, L. R. 167 (P. 0.). ’ ' ’ ^ 
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girl Wft8 found by a Chaukidar on a road 
after having fully thrown off her father’s 
tutelage. 

The ohief point on whioh I am asked to 
interfere is that it is not proved that the 
girl was under sixteen years of age. The 
Court of Brst hearing relied on the evi- 
denee of the Civil Sargeon. But it is urged 
that suoh evidence is inaonolusive and that 
a Civil Surgeon has no hotter means of 
judging than an ordinary person, This 
latter preposition 1 am not prepared to 
admit. A Civil Surgeon’s evidence as to 
age is on a higher level than that of an 
ordinary person, as he is able to examine 
the girl with a particularity and with a 
knowledge whioh an ordinary person does 
not possess. It may be admitted, however, 
that his evidence is not oonolusive and has 
to he oarefully oonsidered. In this case the 
doctor was of no doubt that the girl was 
under sixteen. He was not over positive 
as to the exact age. He found it to he 
fourteen or fifteen. The Court of first 
hearing rejected the evidence afforded by 
the Chaukidari Register of Births on the 
ground that the writer of the register had 
nbt been summoned. The Government Plea* 
der in supporting the conviction appeals to 
this register. 

The admissibility of such a register has 
been the subject of decision by this Court. 
It was held in Sampat v. Qauri 2hankar (2) 
thatt^ssoming that a Ohaukidar’s register of 
births and deaths is a public or other official 
book within the meaning of section 85 of 
the Evidence Act, the entry produced as 
evidetioe in such a register must he shown 
to have been made by a public servant in 
the ’ discharge of bis official duty and that 
failing' this, it cannot be accepted as evi- 
dence. In Habib XJllah v. Emperor (3) 
it was held to he • necessary, ae a con* 
ditfon precedent to using as evidence an 
eiStry - in >a Ohaukidar’s ‘ birth register, to 
prove that the making of the entry was an 
act required of a Chaukidar in discharge 
of his official duty. Ih Bi^keshar Dayal v. 
Hira Lil (4) it was held that dneh entries 
are only proof at the best of the approxi- 
mate date of birth. In a- case in the U. 

(3) 10 Ind Cas. 7i3j 14 0. C. 68. 

(8) 18 Ind. Cas 653; 15 O. 0. 351 at p. 3^6; U 
Or. L. J. 98, 

W 36 Tud. Oas. 941; 19 0. 0. 221| 4 0. L. J. 49. 


P. Law Reporter, Vol. 1, page 1, [Zaihunnissa 
V. Hasaratunnissa ^5)] (which will probably 
be reported in the Oudh Oases* and which is 
Second Civil Appeal No. 146 of 1918. decided 
on 24th March 1919 bv Mr. Daniels) it 
was held, following Tamte-ud-din f^arkar v. 
Taiu (6), that the Ohankidari register of 
births and deaths was an official register 
made by a public servant in the discharge 
of his official duty and as such was ad- 
missible as evidence under section 35 of 
the Evidence Act. As regards the rulings 
of other High Courts, Tamiz-ud din Sarkar v: 
Taju (6) has already been mentioned. In this 
ruling reliance is placed on Devfirapalli Rama- 
linga Reddi v. Srigiriraju Kotayya (7), where 
the question of the admissibility of suoh a 
register is discussed very thoroughly. In 
the case of Baldei v. ^bhey Ram (8) Justice 
Piggott expressed doubt as to the correct- 
ness of the case referred to above as Sam- 
pat v. Qauri Shankar (2). 

In all these rulings it is admitted that 
the question whether any particular entry 
in a Cbaukidar’s register of births and 
deaths is admissible in evidence depends 
primsrily on section 35 of the Evidence 
Act. Under that section it is not enough 
to prove that the Ohankidar’s register is 
an official book but it is also necessary to 
prove that any entry relied on in it was 
either made by a public servant in the 
discharge of his official duty or made by 
sodie other person in performance of a d uty 
specially enjoined by • the law of the oounf- 
ry. It has not been contended that the 
Chankidar’s register is a private register, and 
such contention appears impossible in the 
face of the fact that paragraphs 367 and 368 
of the Police Manual published by Govern- 
ment in 19'J0, whioh was in force at the time 
of the entry in question in this register, 
make it the duty of the bead constable 
writer at the Thana to make the entries in 
the Chaukidar’s register to the dictation 
of the Chaukidar. What we have to decide 
is whether this particular entry answers 
the other conditions of section 35. The 

oases referred to in Sampat v. Qduri 

(5) 52 lad. Cas, 162; 1 U. P- h. R (J. C.) 1; 2*2 O. 0, 


124 

,6) 46 tnd. Cas. 237; 46 C. 152; ?2 C Vf K. 822. 
7) 4' lud Cas. 286; 41 M. 26; 22 M Ij T. 17; 
U. li. J- 60; 1917) M. W. N. 568: G L.V7. 2i6. 

(H) 24 Ind Ca s. 540 ; I^A._L. -T 94 ~ 

•Since reported in 22 0. C. 12-1— f.*/. 
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Shankar (2) and Habib JJllah v. Emperor 3) 
indeed only oall attention to the nesefl'iiry 
c{ this and do not dispute that if these 
oonditions are fulGUed, an entry in a 
Ohaukidar’s register would be relevant. 
The ease reported as Baldei v. Abkey iam 
(6)doe8 not correctly state the atritutie ^ak-n 
by Mr. Ohamier in Sa -p t v. Qju i Shank ir 
(2). As pointed out in Dt-varapalli Ramiling . 
Reddi v. Srigirira^u Kotnyya (7), if it oao oe 
proved that the entry was made by a piblio 
servant in the discharge of bis offijial 
duty, it will not be npoessary to show 
that there was any enactment specially 
enjoining the performance of the duty. 
This necessity only exists where the 
person who makes the entry is not acting 
officially. What we have, therefore, to 
ascertain in this case is whether the station 
writer made this entry and whether, if he 
did so, be did it in the discharge of an 
official duty. To take the last question 
hrst, I find that under section 50 of U, P. 
Act XX of 1856, called the Bengal 
Ohaukidari Act, which was in force at the 
time of this entry, a Gbaukidar was liable 
to perform alljthe duties of Police Officers 
prescribed in the Acts of the Government 
of India for the time being in force. 
Under section 12 of Act V of 1831 (the 
Police Act) the Inspector General of Police 
is given power to frame rules as to 
particular services to be performed by the 
Police force. It was in exercise of this 
power that the orders ccntained in para- 
graphs 367 and 368 of the Police Manual 
must have been issued. It, therefore, 
follows that Gbaukidars were lawfully 
assigned the duty of verbally reporting 
births and deaths and the station writers were 
lawfully required to make the entry to the 
Cbankidar’s dictation. If then the entry 
can be proved to have been made by the 
station writer, the entry is relevant under 
section 35 of the Evidence Act. Now the 
entry does not appear to have any signature 
after it, much less to have a signature 
after it with the official designation at ach' 
ed to it of the person signing it. The 
entry does not, therefore, purport to be 
duly certified by any duly authorised 
officer, and sectiou 79 cannot be invoked 
tor the purpose of presuming its genuine 
j 3 es 8 . Under section 81, however, of the 
t^vidence Aot every document purpprting 


to he a docn.nent directed by any law to 
be kept by any person may be presumed 
genninn if such document is kept Rubf 
stantially in the form required by law and 
is proHucsd frctm proper custody. It ia 
not disputed that this register is produced 
from proper custody, namely, from the Thaoa. 
We have to ascertain, however, whether 
the ("'baukidarV register of births and deaths 
can be called a document directed by any 
law to be kept by any person. It will 
not be sufficient to show that the Inspector- 
Gereral of Police had power to require a 
CbaukidHr to carry about this register 
and to require the Police writer at every 
Thana to make entries in it. We must 
have a specific enactment directing the 
keeping up of this register and in a 
particular form. 1 have not been able to 
discover any such enactment in these 
provinces. The Births, Deaths and Mar- 
riages Registratibn Act, 1883, only applies 
to persons to whom the Indian Succession 
Act applies, see section 11 (1) of that 
Act, no extension order having been 

passed under section IL (2) . This 

case, therefore, may be distinguished from 
the case reported as Eevarapalli Ramalinga 
Reddi V, Srigiriraju Kotayya (7), because in 
Madras there is an Act III of 1899 mak 
ing provision for the registration of births 
and deatbs'in rural tracts. The statement 
in that ruling that even if this Act bad 
not existed an entry by a village official 
in the register would have been admissible, 
was only correct on the assumption that 
the entry in question purported to be made by 
such an official. In this case the entry does 
not purport to be made by the station writer. 
In Tamiz ud din Sarkar v. Taju (6> it is 
stated that the presumption that the entry 
was properly made may be made under section 
114 of the Upidenoe Act. With all respect I 
cannot concur in this suggestion. The mean- 
ing of lllastrration (e) cf section 114 of the 
Evidence Act is that, where there is a proof 
of an official act having been done, it may 
be presnmed to have been regularly done. 
Here the entry is not shown to be by - the 
proper official. My conclusion then ia that 
the entry in the Gbankidari register is not 
admissible in evidence under section 35 of 
the Evidence Act, besanae there is no 
evidAiioe that it was made by a public 

servant in the discharge of hie offisial dqfy 
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or by Roy other person in performanoe of 
a duty enjoined by the law of the country. 
This ooDolusion appears to me not only to 
he neoessitated by law but also to be oon- 
sistent with common sense and publio 
polioy. Very important issues hang on the 
genuineness of snoh entries and there must 
be something to show that the entry is 
by the person authorised to make it. The 
register is Wept by the Ohaukidar who is 
an illiterate inan under merely departmental 
orders, and it appears to ms that it 
will be very dangerous to presume every 
entry in his register genuine merely beoause 
it is in his register and that register is 
produced from proper custody. The law 

requires more than this, and most advisedly 
so. 

At the earns time even though we de> 
dare this register to bo inadmissible in 
evidence there is evidence, apart from the 
evidence of the Civil Surgeon, that the girl 
was not more than fourteen years olJ. The 
mother deposes to this effect. I am not 
disposed in revision to go behind a 6nding 
of fact to support which there was evi- 
dence. The Magistrate rejected the birth 
register as evidence. His reason, namely, 
that the person who produced it was not 
the person who wrote it, was not a g )od 
one but as he rejected the register he cannot 
have been iLflienoed by it. The Ssssions 
Judge held that the medical evidence proved 
conclusively that the girl was not sixteen 
years old. There is concurrent Boding, 
therefore, of fact that the girl was not 
sixteen years of age and there was ■ evi- 
dsnoe to support that finding. 

For the above reasons 1 dismiss this ap- 
plication in revision. 

Application dismissed. 


CALCUTTA HIGH GOUaP. 

GaijjiKAt Rjlb No. a9J op lyl9. 
August 13 (fc 20, 1919. 

flip. Junioe NewbouH and 
Julies '^ir S/ed Siimml Hiii, Kr. 
MOia&M BEWAH — PariTio.MEa 

1 6TS148 

MHfJAN SARDAa amd anothbr — 

1st P.RTf, FZ VL SHElEH and o.BBfts 
« • PASiY— O^POSITB Party. 

Onnunal Procedure Code (Act V of 189 as l<is 

4iOTi 435, 439—Ci'vverrtmosio/ India 4c(, 1916 A 6 



Qeo. V, c. 61^, s. 107— leiiers Patent (Gal ). cl. 86— 
Pvoceedingaunders. l4f,C'r.P C.^Failweto joinparty 
u^hether error of ;urifi(iici»on Irregula’i'ity Revision 
—High Court, power of interference of -Difference of 
opinion between Judges-^Procedurc^Opinion of senior 
Judge, whether to prevail. 

When on an application to the High Court under 
section 07 of the Government of India Act, there 
IS a difference of opinion between the Judges the 
decision of the senior Judge prevails, [p. 17 :?, col. 1.] 

Sections 435 and 439 of the Criminal Procedure 
Code must be read together, and if a case is out- 
side ^ection section 439 cannot apply to it. 

The vrirainal Procedure Code has not overruled 
the provisions of section 36 of the Letters Patent. 
Lp. 172, col. l.j 

Even if the provisions of section 36 of the 
Letters Patent do not apply to a case not coming 
before the High Court in its original or appellate 
j^isdiction, in the absence of any provisions to 
the contrary, in the ease of a difference of opinion 
between the Judges, the decision of the senior 
Judge should prevail m accordance with the prinoinlo 
laid down in section of the Letters Patent. 

7«| OOl. 1 . * 

Per Newbould, J —The omission to join a 
party in proceedings un er section 45 of the 
iriminal Irocedure lode is not an error of iuris- 
diction [p. 17 1, col. >.] 

Per Sh%ntsul Buda, J — There is no aufchoritv for 
the proposition that tiio High Court’s power of 
superintendence over iuferior Courts is confined to 
questions of jurisdiction alone This power can be 
exercised, not only where inferior Courts act without 
jurisdiction or refuse ju. isdiotion, but also when these 

[p^lvVcS^aV*^ illegality or a material irregularity. 

Rule against an order of the Sub-Divi- 

Ridnal Magistrate, Kushtia, dated the 7th 

May 1919. 

Rabu Nitish Ohandia Lahiri, for the Peti- 
tioner. 

Babna Dintsh Ohanirn Boy, Phanindra 
Lai Moiira and Mantndra Nath Roy, for the 
Opposite Party. 

JUDGMEJJT. 

bHAMSDL Hdda, J. — (August 13th, 1919 ) — 

In a proceeding under seation 145, Orimi- 
nal Prooedure Uode, there were three persons 
10 the let party and twenty iu the eeoond. 

Of the twenty persons forming the second 
party, all except No. 10 stated in their 
written statements that they had no concern 
with the land whion belonged to Morram 
Bewa. S.oooi pjrty No. 10 alleged that 
he had been cultivating about a bg'i.i of 
land as bargidar under MoV C vi 
Apparently they took ao fut,. 
iQ the cage, adduced evil,.,-. v.Jev-i 

did mjt grosB-eMmine the jwitnoijis of 
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the first party. On the day the written 
statements were filed, Moiram Bewa appear* 
ed and asked to be made a party, alleffingr 
that the land in respeot of whioh there 
was the dispnte had cot been oorreotly 
desoribed and that tbe bonndaries given 
in the proceeding included land on whioh 
stood her dwelling house and part of which 
she cultivated. She said that tbe other 
side had been trying fraudulently to de- 
prive her of her homestead, of which she 
with her eons was in possession. The 
petition was filed before any evidence was 
recorded. The Magistrate rejected tbe 
application of Moiram Bewa on the ground 
that it was filed too late. Ultimately tbe 
Magistrate passed an order in favour of 
tbe first party in terms of section 145 of 
the Criminal Procedure Code. 

It appears that the first date of bearing 
was fixed on tbe 14tb of April 1919 and 
on that day the second party applied for 
time, alleging that tbe notice bad been 
served only the day before. A similar 
petition was filed by tbe first party. The 
next date fixed was the 25tb of April, and 
on that day the first party again asked for 
an adjournment and ad jcDrnirerjt was given. 
Moiram Bewa states in her petition to this 
Court, whioh is supported by an aflidavit, that 
she came to Court on that day with a. peti- 
tion praying to be made a party but found 
that the learned Sub Divisional Alagistrate 
had left Kustia for Kbokea by the morniA^ 
train. The petition whioh was actually filed 
on the 7th of May, however, shows that it 
was not ready before that dale, as the Court- 
fee stamp was purchased on that day and 
the petition is itself dated tbe 7th of May, but 
it is possible that finding the Magistrate 
absent on the 25tb of April tbe. Court-fee 
stamp was not purchased on that day. 
There is intriDsio evidence that the applica- 
tion was ready before it was dated. The. 
Magistrate in bis explanation does not deny, 
that he had left Kustia by the morning train 
that day. if tbe fao^s stated are ocrreot — they 
are not denied by the Magistrate nor is there 
a counter-affidavit from tbe other side, it is 
difficult to understand how it can be said that 
the petition was filed too late. In tbe Moffasil, 
so far as I am aware, petitions in connec- 
tion with a case are only filed on tbe dates 
fixed for hearing. If the facts stated in her 
petition to this Court by Moiram Be wa are 


[lesa 

( 

correct, a grave injustice has been done to. 
her. Tbe land bad been previously attached 
and a postponement of tbe proceedings could- 
not have led to any serious inoonvenieDO& 
and ought ander the oiroamstances- to have 
been granted. Moiram Bewa alleges, and the 
fact is not denied that the order has led to 
her eviction from her dwelling honep, which 
has been demolished. 

The only material for the Magistrate’s find- 
ing that tbe application is not bona Jide is 
that tbe same Mukhtear who Sled the written 
statements of tbe second party also present- 
ed her petition for being added as a party. 
I need hardly say that this is a very slender 
material npon which to base snob a oodcIu- 
sion. I think Moiram Bewa should have 
been given an opportunity to show that she 
was actually in possession. It is only then 
that the Court could form an opinion regarding 
tbe bona fides of her claim. 

It is argued that the question of adding 
parties does not involve a question of jurisdic- 
tion, and reliance has been placed on the Fall 
Bench decision in Krishna Kamini v. Ahdul 
Jabhar (1). In that case it was laid down by 
Mr. JustioeHUl and the majority of the Judges' 
concurred with him. that ordinarily these 
questions do not go to jurisdiction. Assuming 
that they do not, there is no authority for 
tbe proposition that our power of superinteud- 
enoe is confined to questions' of jurisdic- 
tion alone. Ip tbe subsequent Full Bench' 
case of Sukh Lai Sheikh v. Tara Ohand' 
( 2) it was argued that this Court has the 
power of interference in all oases of injustice.’ 
It was conceded by the Advocate General 
that tbe power could be exercised, not only 
where inferior Courts bad acted without juris- 
diction or refused juriediotion, hut also when 
these Courts have committed illegality or 
material irregularity. But in every case it 
must be shown that justice has been denied 
and Maclean, C. J., in'deliveriog tbe judg- 
ment of the Court observed as follows:'^ In 
our opinion the power^ .which is discretionary, 
ought in relation to cases undor section 
145 to be exercised with every caution. 
Assuming that in any particular case tbe 
Court has proceeded with irregularity, we do 
not think that this Court should interfere, an- 
ti) 30 0. 155; 6 0. W. N. 737. 

(2) 33 C. 68; 2 C. h. J. 241} 9.0, W. N, 1046» 2 Or* 
h.J,6lS, ' -• ■ .r. 
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less it oan be shown that some one, has been 
materially prejndioed by snob irregnlarity. 
If, however, the sobordinate Court has aoted 
without jnrisdiotiozi, this Court will interfere.” 

In this oaee I think there are reasonable 
grounds for the apprehension that the action 
taken by the Magistrate has resulted in a 
serious failure of justiee and I would make the 
Rule absolute. 

I regret to have to differ from my learned 
brother and although bis opinion prevails, I 
have thought it r.eocsfary to express my 
opinion at some length regarding the merits 
of the ease. 

Niwboulo, J. — {Auguti \Sth, 1919) — I 
would discharge this Buie. The decision 
of the Full Bench in the case of Krishna 
Eamini v. Ahdul Jubhar (1) is that the 
omission to join a party in proceedings 
under section 145 is not an error pf jurisdic* 
tion. Nor can 1 agree with my learned bro- 
ther! that there has been an irregnlarity re- 
sulting in such material prejudice as would 
justify our interference. There was consider- 
able . delay on the part of the petitioner. 
Though she says the Magistrate left Knshtia 
by the morning train on the *^5th April 1919, 
it is not stated in the affidavit that she was 
unable to file her petition on that account. 
I also think that the Magistrate had good 
reason for holding that the application was 
not made in good faith. If the petitioner 
really wished to prove her claim to posses* 
sioD, ^sbe could have done so through her 
alleged hargadar Torap AH Sbeikb. 

As this application is made under Beotion 
107 of the Government of India Act, 
the decision of the Senior Judge will pre* 
vail and the Rule will be discharged. 

JUDGMENT.— 20th, 1919.— In 

this case after we delivered our respective 
judgments the learned Vakil for the peti- 
tioner contended that the case shonld be 
referred to a third Judge. He argues 
that Section 439 of the Criminal Procedure 
Code is comprehensive enough to include 
all oases of revision, whether the power is 
exercised under the Code or under any other 
enactment, and that so far as criminal oases 
are concerned, section 36 of the Letters 
Patent baa been superseded by the Criminal 
Procedure Code. In support of his con- 
tention the learned Vakil relied on the 


decision of the Bombay High Court in 
Queen-Empress v. Dada Ana (3). He also 
relies on two decisions of this Court in 
L'lldhari Singh v. Sukhdeo Naratn Singh ' 
( 4 ) and in Sajuddi Mandal v.. F, L.' 
Oork (5), in which a difference of opinion 
regarding the propriety of an order passed 

under section 145 of the Criminal Procedure 
Code was referred to a third Judge instead 
of being dealt with in accordance with the 
provisions of section 36 of the Letters 
Patent. No great value, however, attaches 
to the last two cases, because the point 
was not argued and it was apparently 
assumed that section 429 applied by the 
operation of section 439. There are, how- 
ever, other oases of this Court in which a 
different procedure was adopted. In the case of 
Mathura Sahu v. Damri Bam (6) a difference 
of opinion regarding the propriety of a 
sanction under section 195 of the Criminal 
Procedure Code was dealt with under 
section 36 of the Letters Patent and the 
judgment of the senior Judge prevailed. 
This was apparently on the ground that 
the power exercised by the High Court 
under section 195 (6) of the Criminal Pro- 
cedure Code was not in the exercise of an 
appellate or revisional jurisdiction and that 
the jurisdiction was original, to which neither 
section 429 nor section 439 applied. A similar 
view was taken by a Full Bench of the Madras 
IJigb Court in Bapu v. Bapu (7). In au 
unreported case a difference of opinion 
between two learned Judges of this Court 
regarding the propriety of granting bail to 
an undertrial prisoner was dealt with under 
section 36 of the Letters Patent. These 
oases are against the view of the Bombay 
High Court that the Criminal Procedure 
Cede has overruled the provisions of section 
36 of the Letters Patent. 

In support of the contrary view the learn- 
ed Vakil for the opposite party has relied 
on the decision of the Full Bench of this 
Court in Har Prasad Das v. Emperor (8). 

In that case the point argued was that au 

(3) 15 B. 452. 

14] 27 C. 892; 4 C. W. N. 61. 

(6) 4!» Jnd. Cas. 41; 22 C, W. N. 499; 27 C. L. J 4 ' 5 r.. 
19 Cr. L. J. 681. 

(6) 14 Ind. Cas. 755; 15 C. L. J. 337. 

(7/ 14 Ind Cas. 305; 39 M. 750 .F. B.); 1] M L 'j' 
367; (1912] M. NY. N.499: 22 M. h J. 419; 13 C»- 'J J 
209. 

(8) 19 Ind. Cas. 197; 40 C. 477; 17 0, \Y ; -^>7 
(P. B ); 17 C. L, J. 245j 14 Cr. L. J. 197. * ’ 
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orilor passed by a Civil Court under seotion 
476 o£ the Criminal Prooednre Code being 
outside the scope of seotion 435, the matter 
could not be dealt with under seotion 439. This 
contention prevailed and after stating that 
seotion 435 did not apply to the ease, the 
learned Judges observed: Nor does sec- 

tion 439 touch the matter. It is clear 
that sections 435, 439 must be read together, 
as pointed out by Wilson. J., in Rari Dats 
Sanyal v. Saritulla (9). Seotion 439 must, 
therefore, bo read along with and subject 
to the provisions of section 435.** This 
decision oonoludes the present question and 
is a clear authority for the proposition that 
if a case is outside seotion 435 as the 
present case is, seotion 439 oannot apply 
to it. That being so either seotion 36 of 
the Letters Patent applies or there is no 
law regulating the procedure. If it be held 
that seotion 36 does not apply because it 
only refers to original or appellate juris- 
diction, we think in tbe absence of any pro- 
vision to the contrary we should act in 
accordance with the principle underlying 
that seotion. We accordingly bnld that in 
this case the opinion of the senior Judge 
prevails. 

Rule discharged, 

(9) 15 C 608 at p. 617; 13 Ind. «ur. 6t>. 


ALLAHABAD HIGH COURT. 

Criminal RtvitioN No. 624 of 1919. 

November 13, 1919. 

Present: — Mr. Justice Ryves. 

■UDIT NARAIN ano another— Applicants 

versus 

EMPEROR — Opposite Party. 

Criminal Procedxire Code (Act V of 1898^, a. 356 

Failure to record evidence in vernacular, effect of 

Irregularity — Trial, whether vitiated. 

Whore a Magistrate omits to prepare a vernacular 
record of the evidence as required by seotion of 
the Criminal Procedure * ode, he commits an irregu- 
larity which vitiates the trial. 

Criminal revision from an order of the 
Sessions Judge, Allahabad, dated the 2l3t of 
August 1919. 

Mr. 0. Bonerji for the Applicants. 

Mr. Lalit Mohan Banerji. (As^iitant 
Government Advocate), for the Crown. 

JUDGMENT. — Two pergon°. Udit Narain 
and Mahadeo, were convicted by a Magis- 
trate of the First Claes under section 380 and 
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sentenced to 8 months* rigorous imprison- 
ment. They appealed; their appeal was 
dismissed. Among tbe grounds taken in the 
lower Court it was urged that the trial Was 
irregular because no vernaonlar record of 
tbe evidence was prepared as is required by 
section 356. Tbe learned Sessions Judge- 
says: **tbe objection does not seem to have 
any force. Seotion 355 of the Code of- 
Criminal Procednre empowered tbe Magis- 
trate to make a memorandnm of the snb- 
stance of tbe evidence of each witness, as. 
tbe offence was one of those mentioned in 
clause (u), sub section (1) of section 260. 
Tbe procedure adopted by him was in full 
conformity with tbe provisions of law.** In 
roy opinion the learned Sessions Judge was 
mistaken. Seotion 355 applies to sommons 
oases. This was not a summons* case, as 
shown by tbe fact that the seutenoe of 8 
months* rigorous imprisonment was passed. 
Secondly, clause (d) of seotion 260 does not 
apply, because the property said to be stolen 
w'iS a sack of rice which probably was worth 
more than Rs. 50; in any case, as required 
by section 268 (/), the value of the sack of 
rice has not been given, .t seems to me 
that .1 have no alternative bnt to set aside 
tbe conviction and order a fresh trial accord- 
ing to law. 1 order accordingly. 

Conviction set aside. 


MADRAS HIGH COURT. 

Original Side Appeal No. 31 of 1919* 

October 23, 19l9. 

fresent : — Sir Abdnr Rahim, Kt., Offg- Chief 
Justice, and Mr. Justice Burn. 

M. VENKATAGIRI AITAR— 

Appellant 

versus 

N. M. FIRM — Respondent. 

Criminal Procedure Code (Act V of I898J, 216, 

4r 8- -Letters Patent (Mad), cl. 16 — Trial o/ cHfil 
suit on Original Side of High Courtr^Commitment 
under s. 47n, Cr. P. C ,to Bessions — Appeal against 
order of commitment, maintainability of , 

No appeal lies against an order of oommitineht 
made under section 47^, < riminal Procedure Code, 
by a .ludgA presiding on the Original Aide of the 
High Court in tbe course of tne trial of a suit, 
except under the provisions of seotion 2l5 of the 
Code, [p Ti<, col 1 3 

I lause <5 of the Letters Patent is cDntr'olled 
by the specido provisions of section - 15, Critninal 
Procedure vode. fp. i/rf, ool. i J 
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Appeal from the orcler and ja'^gment of 
Mp. Jantioe Oootts Trotter, dat«<l the let 
May i9>9, passed io the exereiae of the 
Ordinary Original Civil Jnrisdiotioo of this 
Oonrt in Civil Sait No. 583 of 1918. 

JUDGMENT.— Mr. Jnatioe Contfcs Trotter 
sitting on the original side of this Court 
in the ooarse of the trial of a oivil oaae 
proceeded under seotion 478, Criminal Prb- 
oedure Code, and oommitted a certain witness 
who gave evidence in that case to the 
High Court Sessions for trial on charges of 
perjury. This appeal is 61ed on the oivil 
side of this Court, against the order of 
commitment as made by Mr. Justice Coutts 
Trotter, 

A preliminary objection is raised that 
no appeal lies in such a matter except 
under the provisions of seotion 215, Criminal 
Procedare Code. Mr. Govindaraghava Aiyar, 
who appears for the appellant, admitted 
before us that he could not impeach the 
order on the grounds mentioned in seotion 
215. But he says that apart from the 
provieions of that seotion an appeal lies 
on general grounds to this Court under 
the provisions of seotion 15 of tbe Letters 
Patent. We have no hesitation in bolding 
that seotion 215 applies to this case end 
an appeal is precluded by the express and 
clear language of that section, except 
under its provisions. That seotion says: 

A commitment once made under seotion 
477 or by a Civil or Bevenue Court under 
section 478 can be quashed by the High 
Court only and only on a point of law. 
This is a speoiBo injunction that a com- 
mitment made under seotion 478 by tbe 
Civil Court can be quashed by the High 
Court only on a point of law. Section 473 
says that tbe proceedings of a Civil Court 
acting under seotion 478 shall be deemed 
to have been held by a Magistrate. Tbe 
argument is that under seotion 15 of tbe 
Letters Patent there is an appeal from 
the order of Mr. Justice Coutts Trotter 
sitting on tbe original side of this 
Court and that section 215 should not ba 
interpreted so as to take away that right. 
We do not desire to deal with the question 
whether, under section 13 of tbe Letters 
Patent, an appeal would lie from the order of 
commitment made by tbe learned Judge 
trying a oivil suit on the original side of 
this Court. But supposing for tbe sake 


merely of argument that such an appeal 
could be preferred nnder tbe general words 
of section 15 of tbe Letters Patent, seotion 
215 of the Criminal Procedure Code, in 
our opinion, explicitly and clearly says that 
an order of commitment made by any 
Civil Court can be quashed only on a 
point of law. That is a speoiBo provision 
regarding orders of commitment by the Oivil 
Court under tbe provisions of seotion 478 
of tbe Criminal Procedure Code, and to that 
extent it clearly modiBea the general pro- 
visions of section 15 of tbe Letters Patent, 
supposing that an appeal would lie nnder 
it in a case of this nature. 

There are no rulings on the point. But 
we think that the enactment is not open to 
any doubt. Mr. Govindaraghava Iyer has 
referred us to a number of decisions on tbe 
interpretation of some of tbe sections in 
the Criminal Procedure Code. But we do 
not think it necessary to refer to them 
as, in our opinion, they are quire beside tbe 
point. We dismiss tbe appeal with costs 
of the Government Solicitor. 

M. c. P. 

Appeal dismissed. 


PATNA HIGH COURT. 

Criminal Revision No 321 of 1919. 

October 15, l9l9. 

/'re^en^:— Mr Justice Das. 

RAMOO SINGH — PeTiTiONSR 

\.ef8us 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V of ss 476 

637— Proceedings under s. 47H, when should he started 
— Preliminary enquiry, whether necessary—Enquinj, 
nature of Order under s 476, whether can. he 
questioned in subsequent trial Successor-in-office of 
Magistrate making order under s. 476, whether 
nearest MogisUate^-Case sent for trial to succebsor. 
in- office^ Illegality. 

Prooeetliugs under section 476 of the rrimiiml 
Procedure Code should not be taken until tlio 
very close of the case in uhich false evidence lias 
been given, inasmuch as if taken earlier, such action 
is likely to intimidate subsequent witnesses and 
defeat the object of the trial [p i 7&, col I .] 

As a rule a Magistrate should not make u]) his 
mind to start p'oceodings under section 47H of t)io 
Criminal Procedure Code against a wiLness hofoio 
he has heard all the evidence in tho cas'' To its 
col • ] ' -I • • » 

The holding of a preliminary enquiry mnkr 
section 476 of tho Criminal Procedure Code 
discretionary, but it should ho held, wherever it 
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appears to be necessary to bold it in the interests 
of justice, and wherever it is held, it must be a real 
enquii'y and not merely a formal one, ample oppor- 
tunity being given to the accused to show cause 
why he should not be prosecuted, [p. 175, col. l.J 

The only way in which the validity of an order 
under section 476 of the Criminal Procedure Code 
can be challenged is by invoking the revisional 
jurisdiction of the High Court, but inasmuch as the 
exercise of that jurisdiction is purely discretionary, 
such order cannot be challenged as a matter of 
right. Therefore, a person against whom an order 
under section 476 of the Criminal Procedure Code 
is made is not precluded from challenging the 
validity of the order in the subsequent trial or in 
an appeal from the conviction obtained in the 
subsequent trial, [p 175, col. 2,]] 

The successor-iU'Ofiice of a Magistrate who has 
started proceedings under section 476 of the 
Criminal Procedure Code cannot be said to be the 
nearest Ma^strate indicated by the section to 
whom the case might be sent for enquiry or trial, [p. 
176, col. 1.] 

A. direct disobedience of an express provision of 
the Criminal Procedure Code as to a mode of trial 
cannot be regarded as a mere irregularity and in a 
case of this nature the question of prejudice does 
not arise, [p. 176, col. 1.] 

Criminal revision against the order of the 
Sessions Judge, Patna, dated the 2ad Septem- 
ber 1919, refneing to make a reference to 
the High Conrt against the order of 
the Sab Divisional OOdoer, Birb, dated the let 
September 1919, oonvieting the petitioner 
under seotion 193, Indian Penal Code and sen- 
tenoing him to be rigorously imprisoned for 
one month. 

Messrs. S» P. Sen and B, N. for 

the Petitioner. 

The Government Pleader, for the Opposite 
Party. 

JUDGMBiTT. — The petitioner has bsan 
eonvioted under seotion 193, Indian Penal 
Code, and has been sentenced to one month’s 
rigorous imprisonment. It appears that he 
gave evidence on bis own bshalf in certain 
proceedings under seotion 133, Criminal 
Procedure Code, which were drawn up at 
the instance of the Crown against him and 
certain other persons in respect of a certain 
pathway which he and the other persons 
claimed as their private property. In the 
course of his evidence he made two state 
ments, namely that no pathway had exist- 
ed at all, and secondly, that no man had 
ever come to the criminal Court through 
the footpath over the fields from the sub- 
jail. In respect of these statements, pro- 
ceedings were drawn up against him under 
section 476 of the Code. The learned Sub- 
pivisional Officer has come to the oonclnsion 


that the latter statement is a deliberate lie 
and has accordingly convicted him. 

It will be convenient, first, to deal with the 
procedure which was adopted by the learned 
Sub-Divisional Officer. On the 17th July 
last proceedings under section ,133 of the 
Code were drawn up against the petitioner 
and certain other persons. From Ist August 
up to 14th Augu'-it witneRses on behalf of the 
Crown were examined On 15th August the 
second party was called upon to prodnoe its 
evidence. The petitioner was the first wit- 
ness on behalf of the second party. He 
happened also to be the last, inasmuch as 
directly his evidence was over the learned 
Magistrate pasaed an order reGuirinir the 
petiiioner to execute a bond for his appear- 
ance in Coart the next day. 

On the 16th August the learned Magis- 
trate drew up proceedings under seorion 
476 against the petitioner and called upon 
him to show cause that very day at 3 30 
p. M. why he should not be prosecuted 
under seotion 193, Indian Penal Code. 
He then proceeded to deliver judgment in 
the case under seotion 133 of the Code. 
By his jndgment he made the conditional 
order absolute against the second party. 

At 3-30 p. M. the petitioner shewed cause. 
He pointed out that the order 
under section 476 was illegal, inasmuch 
as the case under section 133 had not 
come to an end when proceedings were 
drawn up against him under seotion 476. 
The learned Sub-Divisional Officer conceded 
the strength of this argument, for he 
promptly dropped the proceedings which 
be had already drawn up against the 
petitioner, and drew np fresh proceedings 
against him. He thereupon sent the case 
to Mr. Mansfield, bis suooessor-in-offioe, for 
enquiry or trial. 

This narration of events is, in my 
judgment, a sufficient condemnation of the 
procedure that was adopted by the learned 
Magistrate. In ths first place, there was 
no justification for the order requiring the 
petitioner to execute a bond for his appearance 
in Court the next day. It will be remember- 
ed that when this extraordinary order was 
passed, the case under section 133 had not 
come to an end. The evidence given by the 
petitioner may have been false, but it was not 
manifestly false as it would be if he had 
made two contradictory statements. It4 
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falsity oonld only be estsbliabed after the 
termination of tbe whole ease, and then only 
after a oritioal examination of tbe evidenoe 
that was addaoed in the ease. If the learned 
Magistrate desired to prevent the seoond 
party from addnoing any other evidenee in 
the ease, he certainly oonld not have chosen a 
better mode of expressing his wish. It is my 
deliberate conviction that the prooednre adopt- 
ed by the learned Magistrate might well have 
intimidated the witnesses on behalf of the 
second party ond resulted in a complete 
failure of justice. It will be remembered that 
no other witnesses came forward to give evi- 
dence on behalf of the second party. 

In the seoond place, it is a matter of 
regret that the learned Magistrate was 
unaware of the salutary principle that 
proceedings under section 476 should not be 
taken until the very close of the case in which 
false evidence has been given. The reason 
for this rule is that such action is 
eminently calculated to intimidate subsequent 
witnesses and defeat the object of the 
trial. It is true that the learned Magis- 
trate subsequently corrected his error, but 
in my view, the subsequent correction was 
only formal and did not do away with 
the objection that the learned Magistrate 
made up his mind to start proceedings 
under section 476 against the petitioner 
before he had heard all tbe evidence in 
the case. 

In the third place, the preliminary enquiry 
held by the Magistrate could not but be an 
absurd formality. The petitioner was called 
upon to shew cause at 3-30 p. m. on the same 
day why be should not be prosecuted for having 
given false evidence. The holding of a prelimi- 
nary enquiry is no doubt discretionary, and the 
learned Magistrate might well have sent the 
case to the nearest Magistrate without holding 
any preliminary enquiry at all, but that course 
was not adopted by the learned Magistrate. He 
clearly thought that it was necessary in the 
interests of justice to hold a preliminary en- 
quiry. If that was his view, be should have 
given ample opportunity to the petitioner to 
shew cause why be should not be prosecuted 
under section 193, ndian Penal Oode. in my 
view the preliminary enquiry, whenever it 
takes place, is intended to be a real one. 
In this case from the attitude which was 
adopted by the learned Magistrate it could not 
but be a formal one. 


Tbe learned Government Pleader, who 
argued the case on behalf of the Grown with 
conspicuous ability and fairness, did not 
attempt to defend the prooednre that was 
adopted by tbe learned Magistrate. Hia 
point, however, was that the propriety of the 
order under section 476 cannot be challenged 
after tbe trial and after the conviction of 
the petitioner, and he relied upon the 
case of Baij Nath Singh v. Emperor 
(1). in that case Mr. Justice Atkinson 
was of opinion that if an irregularity 
takas place and is allowed to pass unheeded 
and uonotioed, and a fresh prosecution 
follows, founded upon the irregularity, and 
conviction follows, then after conviction tbe 
accused party cannot raise the intermediate 
irregularity in an antecedent proceeding as a 
ground for challenging tbe validity of tbe 
subsequent conviction. This decision is bind- 
ing on me, but with great respect 1 cannot 
assent to it. Tbe whole question is — had 
tbe petitioner a right to challenge tbe 
validity of the order under section 476 P 
If be had no such right, then it is diffi- 
cult to see bow be can be prejudiced by 
not pursuing a remedy which was not 
available to him as a matter of right. 
Now the only way in which he could 
challenge the validity of an order under 
section 47 d was by invoking the revisional 
jurisdiction of this Court. It is well 
settled that exercise of revisional jurisdic- 
tion is purely discretionary and no one is 
entitled to invoke the revisional jurisdiction 
of the High Court as a matter of right. 
It seems to me, therefore, that tbe petitioner 
could not as a matter of right challenge 
the validity of the order passed under 
section 476 of the Oode, If that be so, I 
cannot see how be can be prejudiced by not 
pursuing a remedy whicb was not open to 
him. I am, however, bound by tbe decision 
of Mr. Justice Atkinson and in conformity 
with that deoisior I must hold that it is 
not open to tbe petitioner to raise tbe 
irregularities in tbe proceeding under section 
476 as a ground for oballenging tbe validity 
of the conviction. It is worthy, however, 
of note that if the petitioner had come to 
this Court in proper time, this Court in 
accordance with a series of decisions would 
have been bound to set aside the crtlDv 
under section 476 of the Code. 

(1) 37 lud. Oas. 36; 1 P. L. J, o53j 18 Ci-.L. J. .j:,. 
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Coming now to the ease itself, the 6rst 
point that has been argued before me is 
that Mr. MansBeld was inoompetent to 
try the ease. Mr. Mansfield is the Sab- 
Divisional Officer and i^ the Baooe8sor>in- 
offiee of the Sab- Divisional Officer 
who passed the order under section 476 
of the Code. It is argaed that the 
le£«rned Sab Divisional Officer was bound 
to send the case for enquiry or trial to 
the nearest Magistrate and that Mr, 
Mansfield could not be said to be the 
nearest Magistrate, inasmuch as he wss 
the sucofcsscr- in office of the Sub- Divisional 
Officer in question. 1 am of opinion that 
this argument is well founded. It was 
argued, however, by the Government Pleader 
that the whole object of the Legislature 
was to provide that the enquiry or trial 
should take place before a Magistrate 
other than the Magistrate passing the 
order under section 476 of the Coda, and 
be relied upon the deliberate use of the 
word **Magi8trate*’ by the Legislature in 
opposition to the word Court” appearing 
in the first portion of the section, 1 
appreciate the strength of this argument, 
but can it be said that at the time when 
the Sub Divisional Officer passed the order 
under section 476 Mr. Mansfield was the 
nearest Magistrate of the first class in 
relation to the Snb*Divisional Officer passing 
the order under section 47o? Clearly be 
was not, for Mr. Mansfield succeeded to 
the same office held by the learned Sub- 
Divisional Officer. It seems to me, therefore, 
that Mr. Mansfield was inoompetent to try 
the case and to convict the petitioner 
under section 1^3, Indian Pena) Code. In 
my view, it is not an irregularity which 
may be cured under the provisions of the 
Code. Here is a direct disobedience to an 
Oxpress provision of the Statute as 
to a mode of trial, and it has been 
held by the Judicial Committee that 
such disobedience cannot be regarded as 
a mere irregularity. The qaestion of 
prejudice does not arise in a oa^e of this 
nature. 

It is, therefore, necessary to see whether 
there should be a re>trial of the petitioner. 
In my view there ought not be a re trial 
of the case, I am satisfied that there 
cannot be a conviction under section 
193 in this case at all. As 1 have said 


before, this is not a case where the petitioner 
has made two statements, one of which 
must necessarily be false. Its falsity has 
been established to the satisfaction of the 
learned Magis rate only because he has 
believed the evidence adduced on behalf 
of the Crown. In my view, before there 
can he a conviction under section 193, 
Indian Penal Code, it must be shown that 
the statement said to have tieen false could 
not -but be false. Now, what is the state- 
ment in this oaseP The statement is **no 
man ever came to Criminal Court through 
any footpath running front the sub-jails 
across the fields and terminating near 
the Sub* Divisional Officer’s bungalow”. The 
learned Magistrate correctly points out 
that when the petitioner used the word 
’footpath” be meant a public footpath. 
No doubt witnesses had come and said 
that they had used the foot path for 
going to the criminal Court every day, 
but in my view that does not establish 
that the footpath in question must neces- 
sarily be a public footpath. It may be 
that they were allowed to use the foot- 
path without any objection on the part 
of the persons who are the proprietors of 
the footpath. But the point is, did they 
use this footpath as of right as a public 
footpath? There is in the records of the 
case evidence which suggests that the foot- 
path in question was not a public foot- 
path. The Survey Map and the Record 
of Bights are entirely in favour of the 
petitioner. It was found by the learned 
Sub Divisional Officer in the section 133 
case that the peutioner and others bad 
used this footpath for agricultural pur- 
poses without protest from anybody. 
Therefore, on the materials before the 
Court it was impossible to say that the 
statement made by the petitioner could 
not but be false. In that view, I am 
of opinion that there ought not to.be a 
re-trial in the case. 1 would accordingly 
allow this application and set aside the 
oonviction and the sentence passed on the 
petitioner. 

Applicaiion allowed^ 
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NAGPUE JUDICIAL COMMISSIONER’S 

COURT. 

SicoMD Civil Appeal No. 157 op 1918. 

September 26 , 1919. 

Prenenti — Mr. Mittra, A. J. C. 

SITARAM— Plaiatifp — Appellant 

ver$u8 

RAKHADU— Dbpbndant— Rbsphnoent. 

Wajib-ul-arz, whether creates Garpagan, 

right off to recover dues from tenants, 

A wajih-uUarz is a mere record of custom; it does 
not create a riglit. 

A mentioned a garpagari, whose duty 

it was to ward ofE hailstorm by means of mantras, 
as one of the village servants, who got a sheaf of 
corn from the tenants at the time of the crops: 

Held, that the entry did not make it obligatory 
upon the tenants to' seek the garpagari's services 
and to pay for them. 

A^i^l against tbs deoree in Civil Appeal 
No. 28 of 1918, passed by the Distriot 
Judge, Bbandara, dated the 26tb February - 
1918, arising out of the deoision in Civil 
Suit No. 145 of 1917, passed by the Second 
Munsif, Bhandara, dated the 14th December 

1917. 

Messrs. M. B. Dixit and F, F. Ohiiale, for 

the Appellant. 

Mr. K. L, Daftari, for the Rsspoodent. 

JUDGMENT— The plaintiff is hereditary 
garpagari of Mauzas Chiohala, Pathri and 
Cbiohbodi, Tehsil Bbandara, and the defend* 
ant is a tenant in these villages. According 
to the plaintiff’s Pleader’s atatemeot the 
duty of a garpagari is to ward off hailstorm 
by means of mantras. The xtajib-ul art, 
olause 7, mentions the plaintiff as one of 
the 'village servants,’ who gets from the 
tenants a sheaf of crops at the time of dhan 
and hammer crops and wbo bolds muafi land 
from the Malgnzar. The plaintiff claims a 
deoree for Rs. 10 (ten) as tbe value of bis 
customary dues not paid by the defendant. 
The Courts below have found, as pUaded by 
the defendant, that the plaintiff did not go 
out in the storm to recite mantras and tnai 
there was a hailstorm in one of the years 
for which the claim is made, and have dis* 
missed the suit. 

Tbe wajib uharz does not create a rigne 
bub records tbs oastom. If cba ceuantd do 
not require tbe plaintiff’s services, these can- 
not be thrust upon them, for a tenant may be 
a Mahomedau or a Christian who has do faith 
in the plaintiff’s power to ward off tbe 
hailstorm. If the defendant bad employed 
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another person in the place of the hereditary 
garpagari, there might have been a cause of, 
action. I cannot read ih^ toajib ul-arz as 
making it obligatory on the defendant to 
seek the plaintiff’s services and pay for 
them. If tbe plaintiff’s services are availed 
of, then in tbe absence of a special contract, 
the onstomary rate is to be paid. The snit 
has been correctly decided and the appeal is 
dismissed with costs. 

Appeal dismUied. ' 


MADRAS HIGH COURT. 

Lettbkb Patbbt Appeal No. 10 of 1919. 

September 25, 1919. 

Present \ — Mr. Jnetioe Sadasiva Aiyar, 
Mr. Jnetioe Sesbagiri Aiyar and 
Mr. Justice Burn. 

SUBRAMANIA AITAR ano others — 
Plaiktiffs — Appellants 
versus 

Fujari LAKSHMANA GOUNDAN and 

OTHBaS — DEFBNDA^TS — RbhPONDENTS. 

Hindu Law ^Religious endowment — Dedication of 
temple to public, tests for determining — Foreign 
decisions, inexpediency of resorting to, for conclusions 
on questions oj fact, 

Tho following circumstaucoa may bo taken as 
establisbiug tbat> a shrme founded and built by a 
person has been dedicated for , public worship and 
that tbe temple bus become a public religious 
endowment: — ^*./ Worship by tho public in the temple 
for a long time, Zj contributions by raembers of 
the public for extension of temple buildings aud 
utsavams and founding kattalais, iSJ building of 
choultries by the public, ^4; installatiou of a 
copper, instead of a stone, idol by the founder, (6; 
conducting of processions regularly in public 
streets, i entries in booas maintained by public 
servauts treating the temple as public [p. 18y, cols. 1 
&..J 

The following facts do not necessarily militate 
agalust a public dedication:— Tho touiplo being 
founded by u private individual, v.'i) maiiageineut 
being in the family of the founder or their spending 
the income of the temple uncontrolled by the 
public, tbe tomb of the founder being in or iu 
the vicinity of tne shrine, ^4, pcrformnuco of pajm 
to the images of the founder or his desccndjints, 
the family of tho founder being the pujnrt.< 
of tho tempie, . >) restrictions being placed against 
promiscuous entrance into the shrine fTjthemom- 
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bers of the ounder’s family submitting themselves 
to be taxed on any particular occasion for the income 
ofthe temple, [p. IfcP, col. 2.] 

(Authorities reviewed.) 

Per Sadasiva Aii/ar, 3 . — Where the shrine in which 
the idols are installed takes the form of a temple 
larger than the size of an ordinary middle class 
house and especially if the temple has prakarams 
and manUtpams, it is incredible that, except in a 
few instances in Malabar, such a temple should be 
a private temple. Even in Malabar, the presumption 
would be that such a temple is a public temple till 
the contrary is proved, [p. 181, cols 1 & 2.] 

It is dangerous and inexpedient for Indian Courts 
to rely on English and foreign decisions to arrive 
at conclusions on questions of fact. [p. 183, col. 1.1 

Per Seshagiri Aiyar, J".— There are two classes of 
dedications which must be differentiated. The 
consecration of a temple for public worship is a 
dedication in the strict sense of the term. ’In 
some cases the word dedication is employed to 
denote an endowment of property to the temple. 
In the latter case it has to be shown that the 
property ceased to belong to the individual and was 
given up for the use of the temple In the first 
class of cases it will generally be sutficient to show 
that there has been free access to the temple and 
that there have been public worship and public 
celebrations, [p. 190 col. 2; 191, col. l.J 

Appeal under olaaae 15 of the Letters 
Patent against the judgment of Mr. 
Jastioe OldSeld, dated the 10th Oeoem- 
ber 19*8, in Appeal No. 164 of 1917 
preferred against the deoree of the Coart 
of the Temporary Subordinate Judge, 
Salem, in Original Suit No. 4 of 1916. 

FACTS.— The Question in this ease wae 
whether the suit temple was a private or 
publio endowment. The present appeal was 
against the differing judgments of Abdur 
Rahim, J., (who held it to be publio) and 
01d6eld, J. (who held it to be private). 

This appeal oame on for hearing on the 
5tb, 8th, 9th and 11th September 1912 
respeotively. 

Messrs. A. KHshnaswamy Aiyar and M, 
Subbarayya Aiyar^ for the Appellants — The 
endowment is publio. It is admitted that 
members of the publio subeoribed large 
sums which were oolleoted by the founder. 
His intention was to oonstrnot a temple 
whioh should in every resueot be like the 
famous temple at Palani. The publio have 
been regularly worshipping from the time 
the temple was founded. Endowments for 
various items of worship have been made 
by many members of the publio. There 
is the praotioe of reoeiving donations from 
members of the publio for Arohanas per> 
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formed on their behalf. Festivals are be- 
ing oonduoted on a very grand soale to 
which thensands of people oome- from 
varioQs distriots, eto., eto. 

The nature of the endowment baa to be 
understood from the faots above set forth. 
A trust for a Hindu idol and temple is 
to be regarded in India as ** one created 
for publio obaritable purposes.’* J^anohat; 
Qanesh Tomhekar v. Lahhmiram Qomnd- 
ram (1), The test is whether the purpose 
of the temple is a publio purpose! 
See also Kalidos Jivram v. (7of, 
Parjaram, Hirji (2), Thackersey Dewraj v. 
Hurbhum Nursey (3), Ohintaman Baiaji Dev 
V. Dhondo Oanefih Dev (4), Ohotaldl LaftAtnt- 
ram v. Monohar Qanesh Tamhekar (5), The, 
faot that a certain number of the publio 
always used the temple, eto., was relied 
on for an inferenoe that the donor intended 
a publio endowment, J ugalkishore v. Laksh' 
mandas Baghunathdas (6). See also Jafar^ 
khan v, Dauhkah (7), Qirdharlal v. Naron.- 
lal (8). The obaraoter of offerings as helping 
the determination of the nature of the 
endowment is disoussed in Idatesa v. Qa'f^apati 
(9), Peesapati Sitaramanujachari y. Kanduri 
Vellama (10), Subramania Aiyar v. Venkata- 
chala Vadhyar (H), Kalyana Venkatarainana 
Aipang'ir v. Kasturi Banga Aiyangar (12); 
Reference was also made to Mohan Lalji 
V. Qordhan halji Maharai (13), JfaAar-mW 
Bromoondery Dehea v. Ranee Luchmee 
Koonwaree (14), Qirijanund Datta Jha v! 
Sailaianund Datta Jha (15), Bam Ohurn Tewary 

(1) 12 B. 247 at p, 26>; 6 Ind. Deo. (n. 8.) 660. 

(2) 16 8.309; 8 Ind. Deo. (n. s.) 210. 

(3) 8 B. 432. 

(4) 16 B. 612; 8 Ind. Deo. (n. 8.) 418. 

(6J 24 B. 60; 2 Bom. L. R. 616. 

(6) 23 B. 659; 1 Bom.L. R. 118, 

(7) 9 Ind. Cas. 35Sj 13 Bom L. B. 49. 

(8) 17 Ind. Gas. 779; 14 Bom. L. R. 1186, 

(9) 14 M. 103. 

(10) 30 Ind. Gas. 822; 2 L. W. 858; 18 M. L. T. 643j 
(1916) M. W, N. 842. 

(11) 37 Ind. Gaa. 68S; 4 L. W*. 444; (1916) 2 M. Wj 

X^» 351« t 

(12) 38 Ind. Gas. 73; 40 M. 212; 31 M. h. J. 777i 20 

M. L.T. 490s 6 L. vy. 6^6; (1917) M. W. N. 400. 

(13> 19 Ind. Gas. 337s 36 A. 283s 17 0. W. N. 741; 
11 A. L. J. 6485 17 G. L. J. 6.2j 16 Bom. L. R. 606; 

(1913)M. W. N. 636; 14 M. L. T. 27; 40 I. A. 97* 
(P. G 

(14) 20 W. E. 95; 15 B. L. R. 176 note (P. O.h 
4 Sar. P. G. J.810. . v . / 

(16) 23 G. 645. 
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V. Profap Chandra Duit Jha i\ 6), Lahshmi 
Kuntear v. Murari Kuntoar (17), Jitendra 
Kumar OhatterA v. Nritya Qopal Mukerjee 
(18), Sharfttddin v, Maqhulunnisia (19). 

Mr. K, Srinivaaa Aiyangar, for the Re- 
spondeDts. — Private religions trasts have 
been reoognised by the liBgislatnre in see* 
tioD 2 of the lodiao Trusts Aot. Bat 
whether the owners oan jointly put an end 
to them and whether those are to be pre* 
served for the spiritual benefit of future 
generations as well are questions whioh 
are still unsettled. What is indispatably 
private to begin with oan be assumed to 
be puhlio only on the strongest proof of 
dedioatioD, Appu Patlar v. Kurumha Bhagwati 
(20). Grants to Gurus and persons of spiri- 
tual eminenoe are oommon throughout 
India where there oan be no question of 
dedioation to the publio at all. See Su^^ap- 
payyar v. Perias'itni (21) and Sethurama^ 
swamiary. Meruswamiar (22). 

Every religions Hindu would naturally 
oonsider the sanotity of a family deity en* 
hanoed by performanoes of grand Poojas 
and in no Hindu home is admission refused 
to an intending worshipper. So nothing 
turns upon the faots mentioned by the 
appellants. The aooeptanoe of offerings and 
minor endowments is optional with the 
Poojaris and owners. The size of an 
endowment is not a matter of weight, as 
that varies with the intention and possi- 
bilities of the parties. 

In the present ease, there is no evidenoe 
that subsoriptions were oolleoted for oon- 
struoting this temple. The founder’s family 
are the Poojaris in spite of the faot that 
they belong to the Goundan oaste and they 
have been dealing with the temple and 
its effeots absolutely till the present suit. 
The non- prohibition of the publio from 
worship is not the same as an invasion of 
rights, Folkestone Corporation v. Brockman 

(23). 

(16) 2 0. L. J. 448 at p. 4S0. 

(17) 46 Ind. Cas. 213; 6 0. L. J. 97. 

(18) 16 Ind. Gas 831; 18 0. W. N. 140. 

(19) 40 Ind. Gas. lOl; 4 0. L. J. 174. 

(20) 11 Ind. Gas. 633; 21 M. L. J. 688. 

(21) 14 M. 1. 

(22) 43 Ind. Gas. 806; 41 U. 296. 7 L. W. 22; 4 P. 
L. W. 91;84 M. L. j. 130; 16 A. L. J. 113; 27 0. L J. 
231{22 0. W. K.457;20Boin L. H.6L4; 45LA. 1(P. G.). 

(28) (1914) A. 0. 338 at p. 369; 83 L. J. K. B. 745; 
llOIi. T. 834; 78 J. P.273; 12 L. G. B. 334; 30 T. L. 

a. 297. 
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There oan be private ownership of Debut* 
ter property. The use of the word Dbarma- 
karta” or ^trustee* or 'Shebaif in some survey 
or other record is of no value by itself in 
determining the nature of an endowment, 
Eonwar Doorganath Boy v. Ram Ohunder Sen 
(24). Private temples have been reoognised in 
this Presidenoy in the District of Malabar 
and elsewhere from the earliest times. See 
Satrasala Venkatachellamiah v. Pouchangum 
Narrainappah (25) and Ohemmanthatti Ohapun* 
ni t^aiyar Meyene Itachi (26). 

The elements required to prove a dedica- 
tion are set forth by the Privy Oounoil in 
Venkateswara lyany, Sftekhati Varma (27). 
And I submit that they ought to be olearly 
proved in the present case. See Pattanur 
Valangeri v. Narayanan Namhtar (28), 

rSiDASiVA Aitab, j. — C an the temple pro- 
perties be sold for your private debtsFJ 

They may not be liable, as the trust is 
intended to be preserved. But nonetheless 
the owners oan restrict outsiders from having 
anything to do with it. 

1 submit that the faots that the founder’s 
family aot as Poojaris in spite of their oaste; 
that they have been appropriating the income 
without any intervention by the publio; that 
the image of the donor is given a prominent 
place in the temple and other faots prove a 
Qourse of conduct evidencing an absence 
of dedioation whioh has not been rebut- 
ted. 

Mr. A, Krisknaswamy Aiy 'r, in reply, refer- 
red to the praotioe of creating images of donors 
in South Indian temples as of no value in 
this respect. Vtie Gopioatb Rao’s Elements 
of Hindu Iconography, Yolume 11, Part II, 
page 481. 

JUDGMENT. 

SADiSiVA Aitak, j. — The material faots are 
set out in the judgment of my learned bro- 
thers. i agree entirely with their conolusions 
Some of the observations in the judgment of 
Sesbagiri Aiyar, J., snob as ' in the north, we 
find innumerable instances where endowments 
are made in the name of a reputed saint who 

(24) 2 G. 341. 

(26) Mad. Sad. Ad. (1853) p. 104. 

(26) Sud. Ad. (1862) p. 90. 

(27) 3M. 3S4 (P. G.); 8 1. A. 141; 4 Sav. P. 0. ... 
269. 

('8) 10 Ind. Gaa. 398; 21 M. L. J. 6S5; 10 M. L. T, 
61; (1911) 2 M. W. N. 378. 
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■worships the idol.” The personal sanotity 
of Ihe founder seems to have had more infla* 
enoe in the north than in the sooth.” “Most 
of the temples in the south do not owe their 
existence to Aryan infloenoe hot were bnilt 
and endowed by the non Aryans, while the 
endowments in the north are mostly by Aryans”, 
are observations based upon my learned bro< 
tber’s knowledge of and personal research in« 
to subjects to the study of which X have not 
been able to bestow as much time and industry 
as be. So far as I have been able to study 
some of the sabjeots referred to, my provisional 
conclusion is thatBrahmana Hindus are not so 
predominantly Aryans in blood and non Brah* 
mana Hindus are not so predominantly non- 
Aryans in blood as usually assumed, and I am 
not eatisGed that ‘"Dravidian” is opposed to 
Aryan” and does not really represent the 
mingling of an earlier Aryan wave of immi' 
gration with sob races of the fourth or 

third root-race. A non-Brahmana or Bravidian 

does not at all, therefore, mean to my mind 
a pure non- Aryan and so far as southern 
India at least is concerned, a Dravidian does 
not connote a non- Aryan. These are, how- 
ever, large controversial questions and I feel 
diffident to express decided opinions on them. 
Further, this is an important case and I think 
it desirable that notwithstanding my entire 
agreement in substance with the judgments 
of my learned brothers, 1 should eay some 
thing in my own words though very little and 
nothing is added thereby to the reasons found 
in their judgment. 

I attach much importance to the fact that 
a fixed stone idol was installed by Laksbmana 
Goundan. A fixed store idol (especially if it is 
of a comparatively large size) is never within 
my experience setup for mere family worship. 
Stones used in family worship are usually 
small moveable Bana Lingams or moveable 
Saligramams. So also where even moveable 
metal idols are in question, if they are of 
comparatively large size and are taken out 
in processions at regular and well known 
festivals, that fact is almost oonolusive in 
my opinion {so far, at least, as southern 
India is concerned) that they are intended 
for public worship. Where the shrine in 
which the idols are installed takes the 
form of a temple larger than the size of 
an ordinary middle-olass house and especial* 
ly if the temple has Prakarams and Man- 
tapams, it is almost incredible to me that 


(except in some few instances in Malabar) 
such a temple should he a private temple. 
Even in Malabar, I would hold that the 
presumption is that snob a temple is a 
public temple till the contrary is proved. 
Idol worship itself was established ip the 
beginning for communal purposes according 
to the Sbastras. Bhnddistio influences had 
much to do with the development of idol 
worship in • India— Bhnddistio ■ temples 
arose in oonueotioD with Stupas over the 
relics of the Lord Buddha intended to 
be publicly worshipped. According to the 
Bbagavata Parana, worship of God 
in the Krita Yaga consisted in each 
one seeing the Lord in all living beings 
and worship consisted in mental reverence 
towards and friendly help to all the 
creations of the Lord. Seeing that in the 
Tbretha Yoga, men began to get conceited 
and selfish and were not willing to see 
God in their neighbour whom they con- 
sidered lower than themselves in mental 
equipment, idol worship was introduced as 
a very inferior mode of worship to that 
which prevailed in the Krita Yuga. (See 
the l4ih Chapter of the 7th Skanda of 
the Bhagavatam, especially Slokas 40 and 
41). That worship of idols is intended 
for the masses is also clear from Slokas 
22 to 27 of the 29ch Chapter, ifrd Skanda, 
where idol worship is spoken of in 
depreciatory language by Kapila Muni, an 
Avatara of God, if it is accompanied by 
contempt towards any of God’s creatures, 
though its usefulness for communal worship 
by ordinary people who cannot rise to 
higber forms of worship is acknowledged. 
(See the 11th Skanda, 2nd Chapter, 
Slokas 45 to 56, especially Sloka 47 as 
regards the comparative excellence of 
different modes of worship of the Lord, 
idolatry being the lowest form, though 
even those who have risen to higher 
forms may follow it in order not to perturb 
the ignorant and those unfit for higher 
modes). As regards immoveable idols, there 
is no daily invocation (Avabanam) at the 
beginning of the Pooja or taking up of 
the deity into oneself (Visarjanam or 
Athmasaropanam) at the end of the wor- 
ship and the intention, therefore, in establish- 
ing an idol so firmly rooted in the ground 
is that it should be open for • public 
worship at all convenient times, (See 11th 
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Skandam, 27th Ohapter, 12tth and 13bh 
Slokas.) Whenever a pablio manitram or 
temple ia created, a traatee for resalating* 
pnblio worship therein is always essential 
and if periodical festivals, Ohatrams for 
pilgrims, processions in oar streets, etc., 
accompany the worship, it is impossible 
in my opinion to treat snob a temple as 
a private temple. (Sea Slokas 48 to 53 
of 27th Chapter, 11th Skanda). That the 
sites for oar streets for the partioolar 
temple in dispute were purchased and 
secured between 1844 and 1848 during 
the lifetime of Lakshmana Goundan him* 
self appears from Exhibits 19 series. (In 
the chronological index, these documents 
are described as executed in favour of the 
Ist defendant instead of, of the 1st 
defendant’s grandfather owing to their names 
being the same). • 

Much was made on the respondents’ 
side of the fact that the images of the 
founder and his wife are found in the 
outer Court of the temple. That they are 
found in a worshipping posture (and not 
in the posture of giving or blessing) is 
conclusive, in my opinion, to show that it 
was not intended that they were to be 
considered as deities to be worshipped in 
the temple, bat only devotee'founders whose 
images are merely honoured, and such 
images of founders are found in numerons 
public temples. A private temple is 
founded only by a rich worldly man who 
wishes his family to be blessed by the 
special family idol or idols established 
therein, so that the family may continue 
to be rich and powerful and always be 
continued in male lineal succession. Of 
course, I do not say that even worldly 
people could not establish or have not 
established pnblio temples; but if a man 
establishes a private temple (apart from 
mere worship in family Poojah rooms), it is 
a clear indication that the founder is a person 
whose special affection for his family has not 
expanded into universal brotherhood. The 
character of liakshmana Goundan, l;he 
founder of this temple, was, however, so 
holy that contrary to the custom of his 
caste bis body was buried as if he was a 
saintly Sanyasi. (Among almost all castes 
of Hindus, it is only when the astral or 
passional body has been so purifidd during 
the . lifetime th^t it b^s losti Ml impure 


ties that burial ia allowed instead of 
cremation; in other words, it is saintly 
Sanyasis who have or are assumed to have 
BO purided themselves that are buried.) 
A saintly Sanyasi does not do any act 
with a eeldsh motive or with a view to 
promote the special welfare of his blood 
relations. Having regard to these well* 
known Hindu ideas, 1 dnd it very difficult 
to hold that Lakshmana Goundan intended 
that the Palani god, whom he brought 
down to his village and saooessfully in* 
voked in the immoveable stone-image which 
be established, should be a source of spe- 
cial pecuniary or even spiritual benefit 
to the members of bis family alone or 
predominantly, and I have no reasonable 
doubt that he intended it for public wor- 
ship. 

The collecbion of offerings from devotees 
in Hand! pots placed either at tha en- 
trance to the temple or at the entrances 
to special inner shrines is not only not 
indicative of the temple being a private 
temple but, in my opinion, is a -^strong 
proof that it is rather a public temple than 
a private temple. That Brahmin and 
Vaisya families (like that of plaintiffs’ let 
witness) should treat an idol established 
by a non-Brahmin as their Kula Daivam, 
unless the founder was supposed to have 
by his unselfish holiness and unworldliness 
established the idol for the benefit of the 
world at large, is not easily conceivable 
by me. 

I am quite sure that no orthodox Brah- 
min or Vaisya will treat the image of God 
in a temple as a Daivam to be worshipped 
by him (much less as his Kula Daivam) 
unless that image bad been established 
according to tradition by either a Brah- 
mana or by a person, whether Brabmana, 
non Brahmana, Aryan, non Aryan or even a 
Rakshasa, who had gone beyond and above 
caste and bad become casteless in the 
higher sense (in which sense there was 
no caste among mankind in the Krita ITuga 
according to Sbastras). Such oastelessness 
results from supreme devotion, supreme 
Gnaua or supreme seltlsssuess. Many auoh 
pnblio temples io southern India (incUidin^ 
Palani itself) have been, by tradition, 
established by such non- Brahmana devoteey 
who had transcended caste and individual 
family and other attachments by their 




INDIAN (OASES. 


SUBRAHANIA AITAB V» LAKBHUAMA GOUNDAM. 


[1920 


devotion or selflessnesa— I have no doubt 
that Lakshmana Gonndan, the founder of 
the plaint temple, had obtained suoh saint- 
ly reputation before he established this 
temple that he was held to have risen 
above oaste and self into oastelessnesa and 
selflessness, and I have, therefore, no reason- 
able doubt that in founding this temple, 
he must have intended it as a pnblio 
temple for the benedt of his fellow-Hindus 
without distinotion of family oonneotion 
or oaste or seot. 

Saying regard to the corrupt onstoms 
and ideas which have been prevailing in 
the Hindu religion and society for several 
centuries past, the fact that Mattadhipa- 
thies, temple trustees and others have not 
been called to account for their misdeeds 
and misappropriations by the general Hindu 
public who have possessed, for a long time, 
very little pnblio spirit, cannot be given 
much weight in the consideration of the 
question whether a man who has been mis- 
managing an institution as a trustee to 
the knowledge of the pnblio for a long 
time is liable to be called to account by 
the public. As a very learned writer has 
recently said: The error of decadent India 
has been to lay too mooh stress on the 
Law of Heredity in oonneotion with na- 
tional organisation, to Msert loudly with 
false claims of degenerate pseudo-religion 
and pseudo- science that that law is (.the 
sole arbiter of psycho- physical type, and 
to forget, to ignore and refuse recogni- 
tion now altogether in theory to the equally 
important and equally operative Law of 
Spontaneous Variation*’. (Instead of tbe 
expression Spontaneous Variation”, I 
would use the exptession "the effects of 
Individual Tapas”, which includes Educa- 
tional culture and the effects of Environ- 
ment, which includes the Forces of nature 
or Devas and the influence of the thoughts 
and actions of other human beings. The 
word "spontaneous” conveys tbe notion of 
chance and absence of cause, whereas tbe 
Shastras inculcate the prevalence of Law 
throughout the universe. According to the 
Shastras, Tapas and Environment are of 
very great importance n Kali Ynga, while 
heredity should be given very, much less 
weight now than in preceding Yogas). 
Thus the fondness for introducing the 
heredit’-ry priaoipls even in suoh matters 


as suooassion to tbs trustesship, succession 
to priestly funotious in a temple and even 
to the function of a cook or garland wea- 
ver in a temple has been dne . to this 
•perverted and grossly exaggerated worship 
of tbe hereditary principle which is the 
bane of tbe modern caste system. No 
wonder, therefore, that the spiritual aroma 
of Lakshman Gonndan, the founder, 6rat 
trustee and first Poojari, is considered by 
many of tbe devotees of the idol in this 
temple to still hover round the let defend- 
ant (his grandson) and that the idea of 
calling him to aoconut as the trustee of 
a pnblio temple does not appeal to some 
of the witnesses on the aide of the defence. 
But the facts which they speak to, as 
pointed out by thn learned Officiating 
Chief Justice, by Mr. Justice Seahagiri 
Aiyar and by Mr. Justice Burn (whose 
clear summings up on this point I adopt, 
as I cannot hope to‘ better them) fully 
establish, in my opinion, that the temple 
is a public one. Of course, if wbat I may 
be permitted to call a mechanical view of 
tbe evidence is taken, some weight might 
be given to the vague opinion-evidence 
of some, of the defendants* witnesses that 
the temple is a private temple, but • as 
Justice Sir ^bdnr Rahim points out, such 
evidence is of very little value when we 
are entitled ourselves to draw tbe proper 
inference from the proved facts. The. fact, 
again, that tbe Pooiari is allowed to be 
a non Brabmana by hereditary oaste is of 
no significance as even in Palani itself, 
the Poojari was a non Brahmana till about 
a century ago and tbe Lord Kandaswami’s 
devotees are mostly non-Brabmins and are 
not usually inclined to make distinctions 
between Brabmana and non-Brahmana 
worshippers.- (One of the Davis of Lord 
Skanda was, by tradition, a maiden be- 
longing to a very rude Hill-tribe ) 

I am aware that the learned Subordinate 
Judge (himself a Hindu) has taken a view 
favourable to tbe let defendant’s contention* 
But it is clear that he was persuaded by 
one of the learned High Court Vakils, who 
appeared for tbe let defendant before him, 
to look to tbe English case of Bosanguet v* 
Heath (29) for>guidaDoe in the decision of 
tbe question in dispute (See paragriph 48 

* 4 ♦ 

(29) (1861) 8 lVt. 290i 9 W. R. 86. 
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of the lower Ooart’e jedgmeot). That ease 
related to a ehapel dedioated to ihe purposes 
of divine worship afloocdicg to the rites of 
the Ghnroh of England and its deoision 
depended on the partionlar faets proved 
therein. The danger and inexpedienoy of 
quoting and relying -on English and other 
foreign deoisions by Indian Courts, espeoially 
where a deoision has to be arrived at on a 
question of faot, are pointed out by their 
Lordships of the Privy Oounoil in two oases 
reported as Bhola Nath Nundi v. Midnapore 
Zemindary Oo. (30) and Imamhandi v. MuUaddi 
C31). The relevant paesageshave been extraoted 
by me in my judgment in Seem Nadan v. 
Muihutieamy Pillai (32) and I need not repeat 
them here. 

' In the result I would allow the appeal and 
remand the ease for the framing of a proper 
soheme, the prayer in the plaint for the re* 
moval of the 1st defendant from the trustee- 
ship and Poojari offioe being disallowed. In 
framing snob a soheme, ths lower Court should 
give weight to the faot that a large number 
of worshippers respeot the 1st defendant 
(though it may he that their mental attitude 
cannot be defended on entirely rational or 
Sbastraio grounds) as the desoendant of the 
holy founder. 

' As regards oosts, I would direot the oosts 
of both sides to be met out of the temple 
funds. 

‘ ScsffAGtRi Aitab, J. — The three plaintiffs 
obtained the sanotion of the Colleetor of 
Salem under seotion 92 of the Code of Civil 
Procedure for instituting this suit.’ The two 
defendants are father and son. They raised 
the objeotion in limine that as the temple 
was not a trust oreated for publio religious 
purposes, the suit was not maintainable. The 
Subordinate Judge upheld this plea and 
dismissed the suit. In this Court, on appeal 
from his decree the present Officiating Chief 
Justice was of opinion that the temple in suit 
was a publio religious endowment. Mr. 
€ ' 

(80) 81 0. 603 CP. 0 h 81 I. A. 76; 8 0. W. N. 426; 
14 M. h. J. 162; 8 Sar. P. 0. .1. 611. 

(31) 47 Ind. Caa. 6»8; 4’i I. A 78; 36 M L. J. 422- 
16 A. L. J. 800; 24 M. L. T H30 28 0. L J. 409; 23 
O.-W, If 6(^ 6 P. L W, 276; 20 Bom L R 022* 4n 
Oi 878* (19t9 M. W N 91; 9 L. W. 6 8. 

\82) 63 lud. Gas 213.37 &1 L r, 2S& at p. 300: 2d 
U. L. T. 223; (19191 M. W. N. &4C; 42 M. 821. 


Justice Oldfield took a different view 
Hence this appeal. 

Both the plaintiffs and the defendants 
are agreed ILat ihe temple came into ex- 
istence about, the year 1819 or 1820.- Its 
traditional origin is thus stated : The grand- 
father of the Ist defendant was a pious and 
religious man. He was in the habit of 
going to Palani every year to worship the 
deity Suhramania, known also as Eanda- 
swami. He carried on his shoulders a kavadi 
(usually, two baskets one hanging from 
each end of a pole which is carried on 
the shonlders of the devotee) with offer- 
ings to that famons shrine in the Madura 
District. After some years, he bad a dream 
in which he was told that it was unneoes- 
sary for him to travel to Palani every year, 
and that the deity would manifest itself 
to him in his own place, if be would 
establish an idol there. Acting upon this 
revelation, the grandfather whose name 
was Laksbmana Gonndan built a temple 
on land belonging to him and installed 
the deity in it. There is some dispute 
whether the place where the particular part 
of the temple stands was originally a portion 
of the dwelling house. The evidence to 
which our attention has been drawn shows 
that it* was a vacant site adjoining the 
house, and that originally a small Manta- 
pam was built for installing the idol. It 
was subsequently re built with granite stones. 
As an adjunct to the principal deity, the 
idol of Idumhan^ who according to Puranio 
story was the oomibander in*ohief of god 
Kandaswami, was installed in a room of 
the house in which Laksbmana Goundan 
and bis people lived. Immediately after 
this installation, the family vacated the 
bouse and removed to a newly built bouse 
near by. The belief that the Palani god 
had come down to this place, the fame of 
the founder, bis sanctity and a further 
belief in his power of foretelling events 
through the god’s favour attracted a large 
number of people to the shrine. In course 
of time, the temple was extended. A num- 
ber of Mantapams were erected in close 
proximity to the place where the deity waf) 
en>-hrined Copper idols known as 
•igrahams were introdaotd The^n 
v^eie t»ken in pmoeseion on speoiheci ofo-i- 
sions Two oars and other vehiolts for tin 
processions were built, A oar street wuo 
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laid down, the owners of the honses exist* 
ing on the atreet site having agreed to 
sell away their housea. Oatsiders bailt 
Chatrama in the oar street for feeding 
devotees who attend the festivals. Rich 
families and oommunities provided funds 
for celebrating utsavams. These are the 
admitted facts. I shall immediately refer 
to some other facts which have been dis- 
puted here and in the Court below. The 
point for decision in these circumstances is, 
was there a dedication of the shrine for 
public worship and has the temple thereby 
become a public religious endowment 
Some of the circumstances relied on by 
the plaintiffs have, to a certain extent, been 
stated by me already. I shall now refer 
to the disputed facts. The plaintiffs’ case 
was that there was a temple in the place 
where the present idol is installed, that the 
founder Labshmana Gonndan was given 
funds for building the present temple, and 
that consequently from the outset the insti- 
tution was a public one. Both the learned 
Judges have rejected this contention. There 
is DO reliable evidence of there having been 
a public temple in the place where the 
present temple stands. It is true that a 
goddess is referred to as existing in a 
portion of the temple. But the evidence is 
not satisfactory to prove that this goddess 
was the object of public worship at any 
time. However that may be, there can be 
no question that the funds for building 
the temple came from, devotees. The ist 
defendant contended that moneys were of- 
fered to his grandfather on account of his 
piety and sanctity, that the offerings were 
his private property and that consequently 
the temple built by him with those offerings 
was a private one. The evidence is not 
very deBnite on this question. But notwith- 
standing the high character of Lakshmana 
Goundan, it is abundantly clear that it was 
the deity which attracted the worshippers 
and that it was the deity for whom the 
offerings were made. The temple was on 
the model of the Palani temple. The 
festivals are still celebrated as in Palani. 
The accepted story on both sides is that it 
is the deity at Palani that had promised 
to establish itself in this shrine ; therefore 
it is impossible to believe that offerings 
were made to Lakshmana Goundan per* 
sonallyi and not tOj.the .idol. Lassbmana 
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Gonndan’s inspiration and his powei: of 
foretelling were all derived from the Deify 
which be had installed and which he was 
worshipping. It is not nsnal with worship- 
pers in this part of India to make large 
offerings to the priest apart from the idol. 
The Snbordinate Judge in paragraph 44 
does not say that the offerings were made 
to Lakshmana Goundan personally. Those 
who are acquainted with the sentimenta 
which Hindus entertain towards the deity 
at Palani can realise at once what a power- 
ful itfluence. it exercises over the minds 
of the people and how devoted worship- 
pers are to it. It is, therefore, impossible . 
to believe that the offerings were made 
to the Poojari and not to the deify. 

One other fact on which there has been 
some dispute is this. Many families in the 
district have been treating this deity as 
their Kula Thaivum, It is a pity that 
witnesses were not asked to explain the 
true signiBoance of this expression. Kula 
Thaivam^ according to Hindu notions, is the 
deify who presides over the destinies of 
a partionlar family. Once a year and some- 
times oftener pilgrimages are undertaken 
by the family to the place where the deify 
is. Before marriage and other ausploioas 
ceremonies are performed in the family, 
special Pooja is made to the deify. When 
a member of the family becomes sick, vows 
are made to the deity. The evidence on 
this qnestion has been accepted by the 
learned lindges and by tbe Subordinate 
Judge. Tbe latter says in paragraph 44 : 

Many people consider the deity worshipped ^ 
in the temple as tbeir hula-deivav/i and 
make and fulBl vows in this temple.” Now 
it is impossible to bold that a deity which . 
is regarded in this manner can be the 
private property of an individnal. If it is 
private property, the owner can prevent 
access to the temple, can prevent tbe per- 
formance of* the vows and can interdict n 
the performance of the Poojas. I might , 
say that it will almost shook the sentiment ^ 
of a Hindu to be told that a deity which 
IS regarded, as the kula deivam by a number 
of people is the private property of any 
one individnal. Mr. Justice OldBeld appa- 
rently realises the importance of this fact, • 
bnt gets over it by saying that this belief ' 
in tbe minds of tbe people wais not brought 
about by any act or piziissipQ on tbe pftH 
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df Lftkabmana QonndaD and his heirs. The 
learned Judge apparently thinks that there 
is DO estoppel against Likshmana Oonndan. 
With all deference I am unable to agree. 
Zt is almost impossible for a Hindu to 
believe that Lakshmana Goundan and his 
heirs were not aware that vows were being 
taken, and speoial Poojas were bsing ar> 
ranged on the ground that the idol was 
the Jcula deivam. They were on the spot to 
perform the Pooja. They must have known 
at the time of the spestal Poojas why they 
were being done. I must, therefore, respeot> 
fully dissent from the esplanatinn whioh 
the learned Judge has offered ontbisqueS' 
tion. The faot, therefore, staLds that the deity 
was regarded by many people, as the Sub- 
ordinate Judge says, as their family deity. 

I have already referred to the fact that 
outsiders have provided funds for the per* 
formanoe of festivals in the temple. The 
evidence npon that question consists of 
Exhibits B. B (1), D, G. H, H (1). J, J (1), 
L and M. Certain accounts, namely K (1), 
K (2) and K (3), were exhibited in the 
lower Court. As it was objected in this 
Court that these three exhibits have not 
been properly proved, I shall not consider 
them in connection with this subject. There 
is also oral evidence on this question. The 
defendant himeelf admits that provision 
has been made by the public for conduct* 
ing festivals. Exhibit G is the family par- 
tition deed in whioh a sum of Rs. 6U0 
was set apart for the performance of chari- 
ties. Exhibit H is a compromise decree 
among the members of a family making a 
similar provision. Exhibit H (L^ relates to 
a Ohatram. Exhibit J (1) is a Will by a 
devotee. Exhibit M is an agreement among 
the members of a family. Exhibit L is a 
sale-deed, in whioh it is recited that the 
land was purchased for performing a festival. 
Letters were also produced in whioh the 
Ist defendant and his son had asked some 
of the persons who performed festivals to 
remit money Mr. K. Srinivasa Aiyangar 
who appeared for the defendants 
contended that the sums contributed were 
not enough for the conduct of the festivals 
and that the Ist defendant and his ancestors 
supplemented the contribution from their 
own income. This may be true But it does 
mibtate against the fact that notwithstanding 
apoh OQDtyibution, the public regarded that 


they had a right to conduot festivals for the 
deity. The learned Yakil for the respond* 
enis referred ns to deoisions in whioh it was 
held that a pnblio trustee was bound to 
accept a contribution from a worshipper and 
contended that as on the evidence given in 
this case, it was clear there was no obliga- 
tion on the part of the defendants to accept 
the offerings, the defendants were not 
trnstees of the temple. There is some vague 
evidence given, mostly by the defendants’ 
witnesses and also by some of the plaintiffs’ 
witnesses, to the effect that permission of 
the defendants had to be obtained before 
performing a festival. This is all 
Opinion evidence. Not a single instance 
was deposed to, in whioh the defendants 
refused permission. Moreover the per- 
formance of festivals is largely in the 
discretion of a trustee. Even in a public 
temple, the trustees are not bound to con- 
duct a festival because a worshipper wants 
them to do so. No doubt, the discretion 
should not be arbitrary. But unless trustees 
are clothed with some powers to regulate 
the mode of worship, the affairs of an institu- 
tion cannot be properly carried or; Courts 
in this Presidency have always recognised in 
the tinstee a right to exercise judicious dis^ 
oretion regarding the performance of festivals. 
Therefore, even accepting everything that 
way deposed to on this point, it does not 
follow that the worshippers sought permission 
of the defendant and bis ancestors merely 
because they considered that the temple was 
the private property of the 1st defendant. 

The above remarks (o a certain extent 
apply to the erection of choultries near the 
temple. Tbete are four choultries altogether. 
Three of them belong to the worshippers. 
One was built by the defendants’ ancestors. 
This is another very important circumstance, 
indicating that the temple is a public one. 
if the conduct of a festival and the taking 
out of the deity depended upon the whim 
and pleasure of ibe defendants’ family, id it 
conceivable that large sums of money would 
have been spent upon constructing rest- 
houses and Chatrams in the pla 06 ? To esy 
the least, this fact argues a consciousness on 
the part of the worshippers that the temolo 
was public property and that thdy had p. 
right of access to it. Mr. S^iniv-i^a Aiyangar 
addressed the same argument re,M'dii.g iho 
existence of choultries as he advancaj ragard-* 
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ing Kattalais. Another faot to whioh I made 
a oasaal reference at the ontaet shoald again 
be notioed. The existence of the 6xdd stone 
idol whioh is not carried in procession may 
be consistent with the idol being the private 
property of the owner. Bat it is hardly 
conceivable, in this part of India at any rate, 
that a copper idol would be introduced for 
being taken in procession if the temple itself 
was private property. The very object of a 
procession is that the image representing the 
idol inside should be taken out for public 
worship. Therefore, this olrcumstanoe 
strongly negatives the suggestion that the 
temple was a private one. 

Then there is another o’rcamstanoe whioh 
very strongly supports the view taken by the 
learned Officiating Chief Justice. Some of 
the items in the plaint schedule stand in the 
name of the deity. As regards item No. 2, 
Exhibit C, the revenue register of the 
village contains a significant entry in 
column 15. The column is beaded: 
*'Name and relationship of original grantee 
and of subsequent and present holders ~ 
Length of possession.” As against this item 
the entry is: 'Deity Eandaswami Pujari 
and Dharmakarla by Podapalani Ooundan, 
on purchase.” Mr. Srinivasa Aiyaogar 
referred ns to Exhibits 15 and 15 (al by 
which thf^se lands were acquired by Laksh* 
mana Qouudan, Exhibit J5 was ou the I3th 
of January 1837 and Exhibit 15 (.a) was on 
the 29th of November 1847. The purohasea 
were made as if by a private owner. It 
was contended thab no significance sbonld 
be attached to the entry in the village regis* 
ter, having regard to the origin of the title. 
To my mind, the very origin of the title and 
the subsequent entry afford the clearest indi* 
cation that after the purchase, the lands were 
dedicated for public purposes. The next 
item which I shall refer to is item No. 1. 
Exhibit D, the settlement and survey 
register of Mamundi village of the year 
1871, contains two entries: In column 11 
under the heading “Pattadar’s name” the 
entry is *'Ka)lipatti Eandaswami,” that is, 
the deity. In oolumn 12 under the bead- 
ing “Remarks” the entry is “Pusari Paiani 
Goundan”. The learned Vakil suggested 
that the term Pooja~i is a name which was 
prefixed to the membsrs of the family as 
they were doing Pooja; and he also suggest- 
ed that tbo term Dharmakarta in Exhibit 0 


was a similar prefix. But th^t .suggestion 
will not explain column ll. When we 
remember that these entries in settlement 
registers ars made after enquiry by . the 
Rsveone offiiers, aui ou statements made by 
persons in possession, it seems to be clear 
that this property was dedicated to the temple 
and the membare of the defendants* family 
regarded themselves as trustees of the temple. 
Another item is coutaioed in Exhibit F. 

4 

That is the re-survey and settlement re* 
gister of the village of Mullasamudram. 
There are two items in this document: 
Survey No. 19 (3) and Survey No. 19 (4). 19 
(3) is entered as private property of Laksh* 
mana Goundan. 19 (4) is entered as temple 
Poramboke. The contrast between .the two 
descriptions is very significant. This is, item 
No. 5 in the pUint soheduis. Exhibit V of 
the year 1871 also refers to it. Exhibit E 
relates to another item in the plaint. It is 
the register of Ballaknlli village and was 
apparently made out in the year 1863. 
Under column 16 the entry is: “EaUipatti 
Kaudaswami Daity, Pujari and Dharmakarta 
Pudupalani Goundan.** As regards, this item 
our attention was drawn to Exhibits" 18 (a) 
and 18 of the years 1903 and 1912 re^pao* 
tively, in whioh it was recited that the 
defendants were owners of the property. 
Apparently the 1st defendant had conceived 
for some time the idea of appropriating the 
income from the endowed properties .for bis 
own private use. This casual statemsnt by 
lessees in this document oanuot take away 
the value of Exhibit E. The learned Vakil 
realised the force of these entries in thess 
documents and suggested that they may be 
explaiued on the ground that these were 
endowments made by the defendants to their 
family deity. It was argued that the 
expression *'Dharmakarta and Pujari** are 
not inoonsisteat with the private character 
of the institution. Reference was made to 
the words Debutter and Shebai.-” oocarring 
in oases decided in Calcutta aud Allahabad. 
Whatever may be the notion entertained in 
the northern part of India as regards the 
sigoificanod of such w^rds, there can be no 
doubt that in this part of India the word 
Dharmakarta is not applied to the owner of 
a private institution. The fact is siguifioant 
that before public Revenue officials some 
statements ma-i‘>bave bsen made which led 
to the entry, proving beyond doubt .that the 
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defendants’ family regarded tbemselveB ae 
trnsteee of a pnblio instUntion and not as 
owners of a private temple. One other fact 
whioh was not disputed is that a large eeo- 
tion of the public have been worshipping this 

deity. 

As against these oiroumstances Mr, 
Srinivasa Aiyangar referred us to some facte, 
which, he contended, were not consistent with 
the public character attributed to the institu- 
tion, He referred to the fact that a Hundi 
was being kept for throwing in the offerings. 
The existence of the Handi is not denied. 
One fact, whioh apparently escaped the notice 
of the Subordinate Judge and whioh to my 
mind is very signidoant, is that liakshmana 
Goundan himself maintained an acoonnt of 
the colleotions in the Handi and also an 
aooonnt of the jewels. Sxhibit 39 is of the 
year 1849. tTbe entries in the oadjan aooonnt, 
whose genuineness was not disputed before 
nS( relate to the collections from the Hundi 
box on the Thy Pushyam festival in the 
year 1 849. The various items which make 
up the total of nearly Rs, 400 are given. If 
Lakshmana Goundan believed that be was 
accountable to no one, why did be keep an 
account of the offering? No doubt, no other 
account has been produced. But if there are 
accounts, they must be in the possession of 
the Ist defendant. He has not chosen to 
prodace them. This does not show that no 
acocunts existed. Exhibit 40 was also kept 
by Lakshmana Goundan. It contains an 
aocoont of the jewels belonging to the 
deify. I have net heard any explanation 
about these two documents. The learned 
Vakil said that no regular accounts were 
kept of the Hundi collections. As I said 
before, the outside public is not in a posi- 
tion to know whether accounts were kept or 
not. Stress was laid on the fact that 
the pnblio never asked for an account 
of the Hundi collections. Persons who are 
conversant with the habits of the people 
in India can attach no importance to this 
fact. A Hinda, after having made an 
offering to the deity, never troubles him- 
self about its application. He considers 
that bis duty is ended and that, if 
persons who are entrusted with the 
control of those offariogs, do not behave 
as^' they ought to, the deity would look 
tO(their punishment and that be has no 
farther .concern with it. This is the 
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general attitude of the people. With the 
spread of education, no doubt a new 
ideal has come ■ into existence. The 
educated public now wants that the offer* 
ings should he devoted to the proper 
purposes of the instituticn. Th.at shows 
the awakened consoiousness of the people 
and accounts for the institution of a large 
number of suits for framing sohemes. I 
do not think the fact that for a long 
time, the priest in charge was allowed 
uncontrolled possession of the income, is 
any indication, at any rate in India, that 
the priest was the owner of the offerings. 
The next oiroumstance relied on by the 
barned Vakil is that permission was 
obtained from the Poojaris for the per- 
formance of utsatamf. I have already 
referred to this matter. One other argu- 
ment was that for getting beyond what is 
known as pithalai vasal padi (the brass 
door way) some present bad to be made 
in the Hundi and that, therefore, the 
people were oonsoiaus that the idol was 
the private property of the Poojari. This 
again is a misapprehension. In Tirupathi, 
the most famous shrine in all India, a 
fee is demanded for entrance into the 
Pagoda except on one occasion during the 
day. in Srirangam, another famous shrine, 
the trustees have levied a particular fee 
for entrance into a particular part of the 
temple on special occasions, such as the 
^kadesi festival. In the Rock fort temple 
at Triobinopoly, every ore who wants 
to go to the topmost part is asked to pay 
a contribution of not less than three pies. 
These levies are made not because the 
temple or the idol is private property, 
bnt because the trustees have to regulate 
the affairs of the temple. They have to 
collect money somehow for purposes of 
worship and they have to take special 
precautions about entrance into particular 
places. In order that the temple may 
have more income these devices are resorted 
to. I say nothing as to whether they are 
legal. But these practices do not argue 
that the idol is private property. Tbo 
next oircumstanoe relied on for tho 
respondenbs is that the family of the 
defendants are the Arobakas. It i° tvee 
they do not belong to a class from 
the Poojaris of a temple are drafted i> u 
there U no (rule that unless a person 


INDIAN OASES. 



1^8 INDIAN OASES. 

SOBRAMANIA AITAR V. LAKSHHAKA aOUNDAK. 


[1S2:) 


belongs to a partioalar olass he should 
not perform worship in a temple. Having 
regard to the fact that the reputed founder 
of the institution himself performed the 
Pooja, it is only natural that his desoend- 
ants should oontinue the worship. In 
the well-known temple at Chidambaram 
there are a large number of Arohakas who 
olaim to have oome down to earth along 
with the deity for which they are per- 
forming Pooja. They do not belong to 
the caste from which ordinarily temple 
Archakas are drawn. It is only in the 
nature of things that the descendants of 
the person who performed the first Pooja 
should oontinue the worship. I do not 
think, therefore, that this fact militates 
against the public character of the temple. 
It was also argued that the defendants’ 
family have, to the exclusion of the members 
of the public, been the sole managers and that 
this is an indication that the public have no 
right to interfere with the management. The 
answer to that is that it is not unnatural that 
the founder should be the first trustee and 
that bis deoendants should be the hereditary 
trustees. It is the commonest thing in India 
that BO long as the founder’s family lasts, even 
in the settlement of schemes. Courts turn to 
that family for providing a trustee, whatever 
restrictions they may place on bis manage- 
ment. In the present case, nobody would 
have questioned the management of the 
grandfather of the 1st defendant, who 
seems to have led a holy life and who 
seems to have been conserving property 
for the benefit of the temple. He lived 
till the year 1857. His son had a shorter 
career. We know very little about him. 
He apparently purchased some property 
for the temple, and from the evidence it 
appears that he conducted the charity 
efficiently and honestly. He died in 1863 
leaving the 1st defendant, who was then 
a minor. During his minority, his mother 
seems to have conducted the affairs pro- 
perly. 1st defendant’s career in life has 
not been good. I refer to it not for the 
purpose of raking up his antecedents with 
a view to discredit his evidence, but for 
the purpose of showing that the public 
naturally bad no faith in his character 
or capacity to manage. He was convicted 
of murder and the sentence was com- 
nauted to oue of transportation for some 


years. He came out in the year 1903. 
It is not a violent presumption to make 
that the man against whom this charge 
of murder was made would not scruple to 
create evidence in his favour for the 
ownership of this temple. Therefore, I 
attach no importance to some of the 
documents which came into existence since 
1903, to which 1 shall presently advei^ 
as they were strongly relied on by the 
defendants. After the let defendant 
returned, matters seem to have gone on 
from bad to worse. Hnqniries were insti- 
tuted in the year 1908 regardiug his 
management. Exhibit 45 (a) was in the 

year 1909. Then we have Exhibit 45 (5), 
which was an enquiry in connection with 
the sanction in the year 1913. All these 
show that the public were not satisfied 
with the conduct of affairs by the let 
defendant. It may, therefore, be said that 
the public at the earliest possible oppor- 
tunity began to question the 1st defend- 
ant B stewardship. I have already said 
that it was not shown that either Laksh- 
mana Goundan or his son had behaved 
improperly in the management of the trust. 
Mr, Srinivasa Aiyangar relied strongly 
upon the fact that even after his release 
from jail, Ist defendant was allowed to 
conduct^ the worship. There is evidence 
that this man went through the ceremony 
of purification, which, according to Hindu 
notions, qualifies a person guilty of offences 
to perform worship. 1 do not think that 
oiroumstanoa tells against the public 
character of the temple. Another oiroum- 
stance relied on was the fact that the 
tomb of the grandfather adjoins the 
temple. Mr, Justice Oldfield is admittedly 
wrong in saying that the tomb is inside 
the temple. Even that will not affect the 
question. In some of the important temple^ 
in south India, the tomb of a great saint 
w within the temple. For example in 
Falani, on the model of which this temple 
was built, there is the tomb of the first 
saintly worshipper within the temple. Poojaa 
are offered to it every day. In Srirangam; 
the ^mb of f he great foauder of Vaisbnavisnii 
Sn Rimanaja Chariar, is within the foar 
v^aliA of the temple. One more oiroani- 
stance on which stress was laid was the 
fact that Pooja was being done, to the 
image of the founder and his wif^, 1 dq* 
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not think that that oironmstanoe is of any 
valae. In SriTangam, Fooja is done to Sri 
Bamanaja almost a^ grandly as is done to 
the deity itself. There are processions also 
for him. It all depends npon the venera- 
tion in which the fonnder is held whether 
any festivals are performed in his honour. 
There are not oironmstanoes which establish 
that the temple is a private one. 

1 shall now refer to a few documents on 
which Mr. Srinivasa Aiyanger laid some 
emphasis. He referred to Exhibit 26, an 
inoome*tax notice issued in the year 190S. 
There is only one of these notices exhi* 
bited. 1st defendant came out of jail in 
1903, and it is no wonder that be allowed 
himself to be taxed on the income derived 
from the temple offerings. As to whether 
the tax was remitted and how long it 
continued we have no evidence. As I 
said before, any document which came 
into existence after 1903 can have no 
value in the case. Exhibit 25 is an appli> 
cation by the present defendant, in which 
he asked the Revenue Authorities to allow 
a peon attached to the temple to wear a 
silver badge. He refers to the temple 
as his own Devasthanara. This is consistent 
with his being the trustee of the temple. 
Even if it were otherwise, 1 attach no 
importance to this man’s self'Serving state- 
ments. Some enquiries were made in the 
years 1909 and 1913 by the Revenue 
officials [wide 45 (a) and 45 (6)]. The 

Tabsildar and the Deputy Collector were 
apparently of opinion that this temple 
was a private one. The opinion of these 
Revenue officials cannot weigh much in 
the case. What enquiries they made and 
howfarthey were influenced by the statement 
of the Ist defendant, we do not know. 
I do not think that their conclusion is of 
any value in dealing with this case. I have 
now referred to all the circumstances relied on 
by the plaintiffs and by the defendants. 

To sum up, on the side of the plaintiffs 
we have these facts (a) the public have 
bsen worshipping in the temple for a 
century and they consist of persons not 
only residing in or about the place but 
of persons from the districts of Trichinopoly 
and Coimbatore and even from the 
neighbouring State of Mysore; (6) the 
money for the building of the temple has 
Oome from their contributions; (c) some 


members of the public have established 
Kattalais for utsavama in the temple; (d) 
some of them have purchased lands for 
the conduct of charities in the temple 
(Exhibits S, D and L>; (e) some of them 
have built Chatrams wherein food is dis- 
tributed and in which travellers rest 
themselves on occasions of festivals; (/) 
there is an utsava vigraham which is 
taken in procession on specified occasions; 
((7) cars were built and a street was laid 
out in which processions are regularly 
conducted; (^) many persons regard the 
deity as their kula deivam^ (0 vows are 
taken for the performance of tonsure 
ceremony in the temple; U) the grand- 
father himself built a choultry for the 
accommodation of travellers; {h) the grand- 
father kept accounts of the Hundi collec- 
tions and also a list of the jewels belong- 
ing to the idol; (Z) there are entries in 
the Village Registers in which the deity 
is entered as the Pattadar of some lands, and 
the defendants’ ancestors as Dbarmakartas 
or Poojaris of the temple; (tti) there must 
have been statements made to Revenue 
officials by the member of the defendants’ 
family from which alone the entries 
in Exhibits E and F could have been 
made showing that certain properties 
belonged to the temple and that the 
defendants’ family were only trustees. As 
against these facts we have others: \.L) 

that the temple was founded by the 
ancestor of the defendants; (2) that ibe 
management continued in the defendants’ 
family uncontrolled hitherto; that there 
is a tomb of the founder adjoining the 
shrine; (4) that some Poojas are performed 
to the images of the founder and his 

wife; (5/ that the Hundi collections and 
other offerings have been at the disposal 
of the defendants’ family without being 
called to account: (6) that the family of 
the defendants are the Poojaris of 
the temple; (7) that some sort of 
restriction is placed against promiscuous 
entrance into the shrine; (8) that the 
temple itself has been built upon land 

belonging to the defendants; (9) that in 
one year the ist defendant submitte:! 
himself to be taxed in respect of tbo 
income from the temple. I have dnaU 

with each of these oiroumstanoes separately. 
The oumnlative effect of the oiroumstanues 
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relied npon by the plaintiSs is so strong 
that I have no hesitation in holding that 
the temple is a pablio one. The oiroam* 
stanoes relied upon by the defendants are 
all of them explainable with raferenoe to 
the faot that the original founder was a 
holy man and that the people trasted his 
sneoessors to carry out the objects of the 
trust. A farther explanation is furnished 
by the general attitude of the psDple in 
India towards persons whose ancestors had 
a high reputation for sanctity. 

It was rightly conceded by Mr. Srinivasa 
Aiyangar that the question whether an 
institution is dedicated to public worship 
is ordinarily a question of faot. Nonetheless he 
quoted a number of decisions for the purpose of 
showing on what principles a conclusion of this 
kind should be based. Mr. Krishnaswamy 
Aiyar, on the other hand, cited other decisions 
to draw oor attention to oiroumstanoes 
which should guide Courts in decide 
ing whether there is dedication or not. 
Before dealing with these oases I should 
like to make one remark of a general 
character. In southern India, excepting 
Malabar, on which I shall say a few 
words later on, there is no private temple 
in which the outside pablio has established 
Kattalais and in respect of which they have 
built Ghatrams for the accommodation of 
travellers. Mr. Srinivasa Aiyangar with 
his large experience of litigation told us 
that he is unable to mention another 
instance of a similar kind. He referred to 
temples in Malabar and to private institu* 
tions in Bengal. It is necessary to deal 
with these two instances. In Malabar 
people are divided into Tarwads, which are 
practically separate domains; each clan or 
Tarwad has its own place of worship, its 
own burial ground, its own bathing tank, 
etc. Each of these Tarwads has been 
regarding itself as a separate entity different 
from the rest. There are, therefore, numerous 
private temples in Malabar and the questions 
which have come before the Courts have 
mostly related to the right of trusteeship 
in such temples inhering in the members 
of the Tarwad. Malabar in this respect 
stands by itself. This clannish feeling is 
not what we 6nd outside the west coast. 
In the south, common worship in the 
temple, and communal rights in burial 
grounds and in bathing places are everywhere 


tl £26 

to be found. Therefore, in dealing with 9 
case coming from the east coast, no decision 
in respect of temples situate in Malabar 
can be of any practical assistance. As 
regards Bengal again, it will not be gain* 
said that there pablio temples do not exist 
to the same extent to which they do in 
the south. Whereas the rule in the south 
is that endowment of property is made 
to the idol in a temple, in the north 
we find innumerable instances where 
endowments are made in the name of a 
reputed saiot who worships the idol. The 
personal sanctity of the founder seems to 
have had more iniluenoe in the north 

# 

than in the south. When we remember 
that most of the temples in the south do 
not owe their existence to Aryan ioflaenoe 
but were built and endowed by the non- 
Aryans and when we also remember that 
the endowments in the north are mostly 
by Aryans, the distinction between the two 
classes of temples would be apparent. 
Moreover, no oases from Calcutta weye 
quoted before us to show that the outside 
pablio established Kattalais or performed 
festivals in temples owned by a private 
individual. Therefore, the oases relating to 
Malabar and to Bengal would not help us 
in the determination of the present case. 

With these preliminary remarks, I proceed 
to discuss shortly the oases which were 
quoted before us. The learned Vakil for 
the respondents relied upon •SafrfluaZd 
Venkatachellamiah v. Pouchangum Narrainap* 
pah (2o). In that case it does not 
appear that there was any question of 
dedication. In this connection I must take 
the opportunity of differentiating between 
two classes of dedications. The dedication 
with which we are concerned, properly 
speaking, is the consecration of a temple 
for public worship; that is throwing open 
the portals of a temple for public worship. 

It is a dedication in the strict sense of 
the term. In some cases the word dedica- 
tion is employed to denote an endowment 
of property to the temple. The question 
has been disouBsed whether the mere use 
of the income for purposes of worship 
amouuted to a dedication of the property 
to a temple. In the case of a dedication 
of the second kind, it has to be shown 
that the property ceased to belong to the 
individual and was given up for the 
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of the temple. In the first class of oases 
it will generally be saffioient to show that 
there has been free aooess to the temple* 
and that there have been pablio worship 
and pablio oelebrations. I think it is 
neoessary that we should bear in mind these 
distinctions in dealiog with some of the oases. 
In the oase in Satraeala Venhatachellimtah v. 
Pouckangum Narrainappah (25) the question 
was whether the person who built the temple 
or the person who installed the idol was entitb 
ed to management and possession. The qaes- 
tion of dedication was not in issue in that 
suit. The deoision in Satrasala Venkata^ 
chellamiah v. Pouckangum Narrainappah (33) 
makes this position clear. The nest oase 
qouted was Ohsmmanihatti Ohapunni Naiyar 
V. Meyene Itachi (26). That is a Malabar .oase. 
In that oase, the question was whether 
the property was inalienable because it 
was attaohed to a temple. Here again no 
question of dedication was oonsidered. 
Pattanur Valangeri v. Narayanan Namhiar 
( 28 ) is another Malabar oase. Reference was 
made in that judgment to a decision, Appu 
Pattar v. Kurumba Bhagtcati (20.'. In that de- 
oision, the learned Judges distinctly say that 
there was no issue whether the temple was 
pablio or private. Therefore, the case was 
decided on assumptions. These were all 
the Madras oases referred to. The next 
oase was one Doe d Howard v. Pestonji (34). 
As pointed out by Mr. Rrishnaswamy 
Aiyar* this oase seems to have depended 
largely upon the view taken by the Chief 
Justioe that the document exhibited in the 
oase was not sufficient to operate as a 
oonveyanoe of property. In more than one 
place the learned Chief Justioe says that 
there are no words of oonveyanoe and 
there are no trustees to whom the property 
is conveyed. Apparently at the time this 
oase was decided it was oonsidered essential 
that to have an effective dedication there 
must be a deed which an Engltfh lawyer 
would regard as a proper conveyance. Moreover 
in that oase there was a special reservation 
by the executants of doonments in these 
words: *Tbe property shall always be 

subject to our authority and to that of 
our heirs.** See page 536. The decision 
in ilonwar Doorganath Boy v. BanCkunier 

Sen (24) admittedly related to a private 

(33) Sad. Dew. Ad. (1854) 100. 

(34) Ferry's Oriental Oases, 535; 4 Ind. Deo. (o. s.) 
488 . 
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temple. The question in that oase was whether 
the ntilisation of the income by the family 
was evidence of dedication of the property to 
the idol. The Judicial Committee came to 
the oonoluston that there was not saffioient 
evidence of endowment This oase pertains 
to the second olass of dedication to which 
1 referred already. This oase does not. 
affect the oresent oase. Pestonji Jivanji v. 
Skapurji Edulji Ohinoy (35) has no bearing, 
on the present oase. There apparently the 
founders* heirs were held to have the right 
of the management and to have the right 
to prohibit the Parsee community from 
patting up a new tower. When the founders* 
descendant sued for an injunotion to restrain 
the erection of the new tower, it was held 
that it was not established that the pablio 
had this right to so put up the new 
tower. No question as regards dedication 
is disoussed by the Judicial Committee. 
There was an issue about it and the Judicial 
Committee accepted a finding of fact and 
proceeded to give their deoision on the 
basis of that finding. These are all the oases 
relied on on behalf of the respondents. 

Mr. Krishnaswamy Aiyar for the appellants 
quoted a large number of decisions before 
us. The most important of them is the 
judgment of Mr. Justice Scott in Thackersey 
Dewrajv. Hurbhum Nursey (3). The circum- 
stances relied on as indicating dedication 
are to a large extent the same as those 
to be found in the present oase. Great 
stress was laid in that oase on the fact that 
the temple was open to public worship. 
The next deoision in Monahar Oanesh Tambi’ 
kar V. Lakhmiram Oovtndram (1) is a very 
instructive oase. The learned Judges, of 
whom Mr. Justice West was one, say:— ‘ it 
is indeed a strange, if not wilful, confusion 
of thought by which the defendants set up 
the Sbri Raochhod Riiji as a deity for the 
purpose of inviting gifts and vouchsafing 
blessings, but as a mere block uf stone, 
their property for the purpose of their 
appropriating every gift laid at its feet. 
But if there is a juridical person, the 
ideal embodiment of a pious or benevolent 
idea as the centre of the foundation, thin 
artificial subject of rights is a^ 
of taking offerings of cash and je weip. an of 

(85) 35 C. 478; 12 C. W. N. -tt53; 25 1. A. ; V . . . 
L. J. 401; 10 Bom. L. R. 287; 18 M. L. J. 102, U ■. ... 
L. E. 102; 4 N. L. R. 65; 3 ‘I. L. T. 300 CA (J.). 
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land. Those who take physioal poasesbion 
of the one as of the other kind of property 
inenr thereby a responsibility for its dae 
application to the purposes of the foundation 
— compare Origin v. Origin (36), Mulhallen v. 
Marum (37), Aberdeen Town Oouncil v. Aberdeen 
University (38). They are answerable as trus* 
tees even though they have not oonsciously 
accepted a trust, and a remedy may be 
sought against them for maladministration 
by a suit open to any one interested, as 
under the Roman system in a like case by 
means of a popularis acito,** This quotation, 
if I may say so with respect, very succinctly 
sums up the duties of persons who found 
temples. In the beginning, the offerings 
are made without any idea of calling the 
founder to account because of the sanctity 
of the shrine and beoanse also of the piety 
of the founder. It would be almost repug* 
nant to all notions of Hindu theology 
that this founder and bis heirs sboald be 
permitted to regard the deity as their 
private property, for exhibiting which they 
are entitled to make income for themselves. 
It would undoubtedly be regarded as a 
fraud practised upon the public that the 
income derived with reference to the sanctity 
and holiness of a shrine should be regarded 
as the perquisites of the persons in charge, 
and that they should be allowed to mis* 
manage and misappropriate the income. 
Tbe offerings are handed personally to them 
beoanse they are the custodians of tbe 
deity; they should utilise these offerings for 
the benefit of tbe deity and for providing 
conveniences for the worshippers who come 
there for worship. It would strike at tbe 
very root of religion in India to bold that 
the person who is permitted by the worship* 
pers to receive the offerings is tbe owner 
of the income and not simply the trustee 
thereof. Tbe passage from 12 Bombay is 
a compendious expression of Hindu ideas 
on this question. In Ohintaman Bajaji Dev 
V. Dhondo Qanesh Dev (4) a temple was 
regarded as public, notwithstanding tbe 
fact that the founders and their heirs mixed 
the income arising from the offerings with 
their own private income and notwithstanding 
the fact that the temple itself was built over 
the grave of the first founder. Jugalkishore v« 

(36) (lf04) 1 Soh. & Lef. 362; 9 U. R. 51. 

(37) (1343) 3 Dr. & War. 3l7. 

(38) (1877) 2 App. Cud. 644. 
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Lakshmandas Bagunathdas (6) and Qirdhar 
lal V. Naranlal (8) are further instances of tbe 
same kind. In Madras, the most notable 
instance of a temple, originally founded by 
private persons, being regarded as a 
public temple is the Ohidambaram temple. 
The Arcbakas there claim to have come 
down to earth along with tbe idol they 
have set up. Undoubtedly every pie that 
is offered is distributed among the Arcbakas. 
They keep no accounts which is open for 
public inspection. They render no acoounts- 
to tbe public of the income. But there 
is no doubt that the public have a right 
of access to the temple. Tbe public have 
largely endowed Kattalais for the worship, 
have established choultries, have constructed 
feeding bouses and are conducting festivals. 
Naturally these circumstances have been 
taken into account in pronouncing that the 
temple is a public one and not a private 
one. [See Natesn’g, Oanapati (9).] During 
recent years there have been some oases in 
Madras which require consideration. Peesapati 
Siiaramonujachari v. Panduri Vellamma (10) 
and Muthidh Chetti v. Periannan Oheiii (39) 
and Suhramania Aiyar v. Venkatachala 
Vadhyar (11) are oases where the question 
arose whether tbe temple was a public ooe 
or a private one. In all of them the con* 
elusion was that the temple was a public 
one, Peesapati Sitaramanu)achari v. Kunduri 
Vellamma (lO) was decided by tbe Chief 
Justice and Srinivasa Aiyangar, J. Tbequestion 
there arose directly. Mr. Justice Srinivasa 
Aiyangar refers to the fact that there was 
an installation of a stone idol and the' 
introduction of a copper idol. He says : 

In fact, the Puja and other services in 
the temple in no way differ from those in a 
public temple. It -is admitted that the 
general public, ever since tbe construction 
of the temple and the consecration of the 
idols, have been worshipping in the temple. 

It is said that they do so with tbe per* 
mission of the Dbarmakarta for the time 
being.” * * • “ It is also 

clear from tbe evidence, that tbe general 
public have been making offerings and 
fulfilling vows in tbe temple.” * * 

* Exhibit 0 shows that a person 
who was a stranger to the defendant’s 
family gave some lands to tbe temple.” 

(39) 34 Ind. Cas. 551; 4 h, W. 228. 
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The learned Judge then refers to other 
oiroDxnBtanoes, namely the defendant’s oall- 
ing himself a Dharmakarta, the enfranohise- 
ment of the Inam lands, and oonolndes : 

The evidenee above set oat olearly estab* 
lishes that the salt temple was dedioated for 
pahlio worship.” Ths non-keeping of ao- 
eoants, as in the present case, was relied 
on in that ease and the farther fact that 
the hulk of the property was given by the 
defendant’s husband was also mentioned. 
These oironmstanoes were held not to weigh 
against the poblio obaraoter of the temple. 
The learned Judge’s wide experience of 
temple litigation gives to this ruling peculiar 
importance. The learned Chief Justice in a 
very short judgment says : *' Having regard 
to the ideas prevailing among Hindus in 
this part of India, I think there is suffi* 
oient evidence of an intention to dedicate 
these properties for public charitable pur* 
poses, that is to say, for the purposes of 
a" temple for the use of Hindu worshippers.” 
I attach very great importance to this dictum. 
The learned Chief Justice has been the chief 
law officer of the Crown in the Presi- 
dency as Advocate- General. It was his 
duty as such officer to grant sanction for 
instituting suits under the Civil Procedure 
- Code. In the above passage he refers to 
the ideas prevailing among Hindus in this 
part of India, ’ as a very important factor 
in coming to the conclusion that the temple 
was a public one. 1 may claim some aoquain* 
tance with temples in southern India and 
in my opinion the dictum of the Chief 
Justice succinctly expresses the ideas of the 
Hindu public on this question. The idea 
prevailing in south India is that when once 
a great man instals a deity and the public 
have a right of worship in it, it is a 
public temple. That is the oonsoiousness of 
the community and the fact that this con- 
eoiousneas is relied on by the learned Chief 
Justice with bis large experience on the Bench 
and with his knowledge gained while be was 
Advocate- General makes the decision in Peesa- 
pati Sitaramanuiachari y. Kanduri Vellamma 
(lO)partioalarly valuable. In Muthiah Ohetii v. 
Feriannan Ohetii (39) on facts very similar to 
the present, the Chief Justice and Phillips, 
J., came to the oonolusioo that the temple 
was a public one; Ayling and Srinivasa 
Aiyangar, J J., in Subramania Aiyar v. Venkata- 
chala Vadhyar (11) gave a similar decision. 

13 


It is unnecessary to multiply citations far- 
ther. For all these reasons 1 am of opinion 
that the temple is a public one. Mr. Sri- 
nivasa Aiyangar argued that as no date 
can be predicated as being the date of 
dedication, it must be proved that the founder 
dedioated it at the moment he installed 
the idol and otherwise no dedication should 
be inferred, I do not think that this 
contention la well founded. I should not 
be supposed as suggesting that the moment 
the idol was installed, the founder did not 
consecrate it for public worship. Even if 
that oonolusion is not possible, when he 
purchased the property under Exhibits 15 
and 15 (a) and subsequently allowed that 
property to be utilised for temple purposes, 
he must have dedioated the temple for 
public worship. In the absence of any 
writing and in the absence of any evidence 
of persons who were alive in 1819, it is 
not possible to say when the dedication 
was made. It is the usage in the temple and 
it is the practice that has been observed 
that should guide us in determining this 
point. From this point of view, I have 
no hesitation in holding that the temple 
was dedioated at least during the lifetime 
of Lakshmana Goundan. That disposes of 
the main question argued before us. 

Oneor two subsidiary questions were casual- 
ly alluded to by the learned Vakil for the 
respondents, on which it is necessary to say 
a few words. The learned Vakil argued 
that the present plaintiffs have not shown 
that they have snob an interest as is 
necessary to enable them to institute a 
suit under section 92, Civil Procedure Code. 
No issue was taken upon this point, and 
we find nothing in the judgment of the 
two learned Judges on this question. If 
the point bad been raised definitely, 
plaintiffs could have let in evidence 
to show that they had a substantial 
interest in the worship of the idol. There- 
fore this argument comes too late. It 
was next contended that the sanction 
obtained from the Collector is not a proper 
one. There were two petitions by two 
sets of people to the Collector. The 
Collector heard both of them together and 
passed one order on both of them, to 
the effect that two or more among tho 
five signatories of the two petitions coin, 
bined should file the suit. He onifht {.j 
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have 1)0 doubt specified the individuals. 
The threa persona who actually instituted 
the suit were, however, three of the five 
persons who applied for the sanction. This 
irregularity in the sanction cannot vitiate 
the suit. Moreover, this point does not 
seem to have been relied on before the 
two learned Judges. The two petitions 
must be regarded as one and the order 
must be taken to have been passed on 
both, and the fact that the suit was 
instituted by one man who signed one of 
the petitions and by two others who 
signed the other petition is not an objection 
which vitiates the sanction. On the whole 
in my opinion the Subordinate Judge was 
wrong in holding that the temple is not 
a public religious endowment. His decision 
must be reversed. As regards the comments 
of my learned brother on some of tbe state- 
ments made by me, I wish it to be understood 
that my lacguage was not intended to 
decide any question of ethnology regarding 
race. 

Born, J, — The only question for decision 
is whether the Kandasami temple in 
Kalipatti village of the Salem District is 
a public religions institution or not, 1 agree 
with the conclusion at which my learn- 
ed brothers have arrived and shall 
confine myself to stating britfly the 
reasons which make me take this vievr of 
the facts. There is now little dispute 
about the main facts, and the controversy 
is really confined to the question of what 
inference is to be drawn from them. The 
following account of the history of tbe 
institution appears to be established. Tbe 
temple owes its origin to Lakehmana 
Goundan, grandfather of the let defendant. 
In the year Yishu be installed on his 
house site in Kalipatti an idol of tbe 
deity from which tbe temple takes its 
name. Other objects of worship were 
placed in tbe house itself and thereafter 
Lakshmana Goundan removed his residence 
to another building. The temple was 
erected on the site including the portion 
which had been previously occupied by 
the dwelling house. Lakshmana Goundan 
was a man of small means and tbe funds 
for the erection of the temple and the 
conduct of tbe worship were derived from 
offerings obtained by him and from out of 
his earnings as a seer. As might be expect- 
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ed in the circumstances, the progress of the 
building was gradual. Tbe main features 
had, however, been completed by the time of 
Lakshmana Goundan’s death in 1857. He^ 
was succeeded by bis son who survived him- 
for a few years only, and during the long 
minority of the 1st defendant, the affairs of 
tbe temple appear to have been managed by 
a deputy, who was also a member of the 
family. Additions were made to tbe temple 
building and its paraphernalia by this deputy 
and after him by tbe Ist defendant. Tbe 
whole structure was put up by tbe members 
of the family. Tbe temple gradually grew 
in importance and the main festivals are now 
attended by a large number of persons of 
different castes and coming from several 
districts. Tbe Ist defendant has done mncb 
to attract visitors to tbe festivals, s. g., by 
starting a cattle fair. From the beginning 
the defendants* family has had the sole con- 
duct of tbe worship and unquestioned control 
over all the offerings. Yishu (1821) is 
recited as tbe year of the foundation in 
Exhibit LI, and I see no reason to doubt that 
this is in accordance with tradition and pro- 
bably correct. Exhibit XXXII is referred 
to as indicating that a considerable part of 
tbe fabric bad been constructed before that 
date. But this is in conflict with other 
evidence, e. g., plaintiffs’ 22Dd witness who 
remembers the temple when it consisted of 
nothing more than a brick mantapam. The 
name of tbe year Pramadi entered in Exhibit 
XXXII is probably a mistake. Plaintiffs 
at one time alleged tbe existence of an older 
shrine on tbe same site; but this is a baseless 
suggestion made for the purpose of streng- 
thening tbeir case in applying for sanction. 

I agree with the Subordinate Judge in hold- 
ing that the allegations of collections by 
strangers for the oonstruotion of the temple 
and of the building of portions of tbe temple 
by others than the members of the defend- 
ants’ family cannot be believed. 

Tbe material question to my mind is whe- 
ther there was any dedication during the life 
of Lakshmana Goundan, If the temple was 
a private institution in his time, there is,, in 
my opinion, no evidence which would justify 
a oonoludion in favour of subsequent dediea-- 
tion to public use. There was either each 
dedication by Lakshmana Goundan or none 
at all. There is no doubt that in recent 
years at any rate tbe 1st defendant had treat- ' 
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ed the temple and the offerings as bis 
ezolasiye property and that he has pnblioly 
asserted private ov^nersbip. Lakshmana 
Gottndan was an ardent devotee of the well- 
known temple at Palani and made regalar 
pilgrimages to that place. The tradition is 
that in 1821 he bad a dream in which he 
was told that, in recognition of his piety 
and devotion, the deity that he worshipped 
at Palani would make Kalipatti also his 
special abode. This favour was obtained 
through LaAshmana Gonndan, but it is not 
stated that it was for his exclusive benefit. 
He certainly did not regard it in this light. 
The use of the public temple at Palani was 
followed and, far from attempting to confine 
the worship to his own family or a restricted 
circle, he took steps which indicate the desire 
to attract as many others as possible. The 
usual features of a public temple were repro- 
duodd. A processional way was formed after 
acquiring portions of the village site neces- 
sary for this purpose. A oar was oonstruct- 
ej, an image to he carried in procession was 
completed and a Chatram was built for the 
accommodation of visitors. The public 
festivals cf Palani were celebrated in Kali- 
patti also. Contributions for special service 
were received from slrangers {vide defend- 
ant’ 1st witnese). Lakshmana Goundan no 
doubt used part of the offerings for the 
maintenanos of his family, as he was quite 
entitled to do. There seems to be no reliable 
evidence that he appropriated any consider- 
able part of the temple income to acquiring 
property for himself. This was a later 
development. The income appears to have 
been comparatively small. In 1849 (Exhibit 
21XXIX) the oolleotions during the chief 
festivals did not exceed Rs. 400. The 
emoluments of the deputy appointed during 
the Ist defendant’s minority were fixed at 
Rs. 4 a month - Exhibit XXIII. 

The contention for the defendants is that 
they are the owners of the temple and are 
entitled to dispose of it in any way they think 
■fit. as far at least as strangers to the family 
are concerned. This involves a right to 
abandon the worship if they so please and 
to utilise the buildings and site for secular 
purposes if, e. p,, these are likely to prove 
more profitable. As far as I am able to form 
an opinion, this is an idea repugnant to the 
general sentiments of Hindus and i may 
a'dd that in analagous oiroumstauoes, it would 


be repugnant to the sentiments of the 
followers of other religions as well. It is in 
this light that the intentions of Lakshmana 
Gonndan must be viewed. The feeling 
wonld be all the stronger in his case, as he 
is admitted by all to have been a man of 
strong religions convictions. He installed an 
image of the deity worshipped at Palani 
whose devotee he was. He took steps to 
secure that the worship should be public, 
and I am inclined to think that the correct 
inference from this condnct is that he intended 
that this worship should be for all time and 
as of right. 

The defendants rely upon certain facts 
as indicating that this was not his intention, 
I agree with the learned Judge from whose 
decision this appeal is preferred that the 
defendants’ witnesses as a body are 
entitled to considerably greater credit than 
thoss prodnoed by the plaintiffs. The 
qnestion is, what weight is to he attached 
to their statements in so far as they 
seem to support the case of private 
ownership. There is a considerable body 
of evidence to the effect that on certain 
occasions, at any rate, entry into the 
temple is restricted to those who place 
offerings in the Hundial box. The witnesses 
state that tho?e who do not pay mast 
perform their worship from without the 
gateway. No case of exolnsion is 

established. It is within my own experience 
that Hundial boxes are kept at the en- 
trance of some temples which are andoabtedly 
public, and the contribntions so received 
form no inconsiderable part of the income 
of those institutions. An ordinary wor* 
shipper considers it part of his duty to 
make a contribution, however small. I 
have DO doubt that the witnesses are 
speaking the truth when they say that 
those who go in make payments, but I 
am not satisfied that there are any 
sufficient grounds for holding that this is 
0 mdnot which establishes rights of owner- 
ship in the defendants' family. Some 
witnesses who contribute to Maravanai 
state that they do so only with thy 
permission of the defendants. In my 
opinion, this is not of maoh impor.!;an.?ci 
when it is re nembered tnat the defondanre 
are andoabtedly the sole managers ani 
Poojarie. Permission would naturally brs 
asked from them and they must have a v/icie 
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disoretioD in deoiding whether certain 
servioes are to be oondnoted or not. Most 
of the statements of the witnesses as to the 
aathority of the defendants over the temple 
and the offerings are not inoonsiatent with 
their powers being limited to those jnst 
referred to. The effect of opinions expressed 
as to private ownership is also disooanted by 
proof of aots and oondnot on the part of 
strangers, whioh are inoonsistent with snoh a 
view being held. 

^ Oertaiu faots in oonneotion with the temple 
and the worship performed there are relied 
upon as showing that it is private institu- 
tion. These are (1) that no entry is per* 
mitted into the Idumbar sbrine whioh appears 
to stand on the site of the Pooja room of the 
original house, (2) that the founder is buried 
within the walls, though not inside the 
temple and (3) that Pooja is offered at his 
tomb and to effigies of himself and his wife. 
The history of the foundation and the repute 
whioh Laksbmana Goundan had, aooount 
saffioiently ‘for these faots and they do not 
seem to me to be inconsistent with the 
temple being a public institution. The aots 
of reverenoe so done are subsidiary to the 
worship of the deity to whom the temple 
is conseorated and by whose name it is 
known. 

Next, reliance was plaoed on the fact that 
the temple has been treated as private by 
public officers. This view has been main* 
tained in several reports made by Tabsildars 
and Divisional Officers, e, p., Exhibits XLV 
(6) and XLVIII. These relate to the period 
of the Ist defendant’s control when he was 
undoubtedly asserting rights of private pro- 
perty. It is not clear on what enquiry these 
opinions were based, and it must be assumed 
that the chief executive officer of the district 
who granted sanction for the institution of 
this suit considered the conolnsions previous- 
ly arrived at as open to doubt. The receipts 
by the Ist defendant have been assessed 
to income-tax from 19U8 — Exhibit XXV^I. 
This naturally followed from the Ist defend- 
ant’s assertions. It was no part of the 
business of an assessing officer to dispute his 
liability to pay. The Taluk Board refrained 
from interfering with the levy of fees for 
shops on temple Poramboke site during 
festivals. This decision seems, however, to 
have been come to on ' the general grounds 
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that interference with such income of any 
temple is inexpedient — Exhibit XLV (a). 

Great stress is laid on the fact that the 
defendants’ family has always had the con- 
trol of the worship and offerings. Until this 
suit, no attempt was made to question the 
extent of the Poojari’s powers of disposing 
of the income in any manner he pleased. 
It is suggested that even these proceedings 
have not been instituted out of regard for 
public interest but from less worthy motives. 
Assuming this to be so, it is frequently the 
case that indirect motives are the force 
which overcome the apathy generally 
displayed in defending public interests. If 
the income bad remained at the modest 
6gore whioh seems to have been reached at 
the death of Laksbmana Goundan, it is, in 
my opinion, very questionable if this suit 
would ever have been beard of. Jt is the 
growing importance of the temple and its 
festivals and the consequent increase in the 
income that has attracted interference. AI« 
legations are made in the plaint that the 
servioes have not been oondnoted and that 
worshippers have been put to great iiiTiOD* 
venienoe. These allegations, like some others 
made by the plaintiffs, are wholly without 
foundation. On the contrary, the evidence 
shows efficient management of the worship 
and festivals on the part of the defendants 
and complete satisfaction on the part of the 
great body of worshippers. In these ciroumf * 
stances, most persons interested were not 
likely to make any complaint, even though 
well aware that a considerable part of 
their offerings were being appropriated by 
the defendants to their own use. It has 
also to be remembered that to question the 
claims of 1st defendant involved undertak- 
ing litigation against an opponent possessed 
of ample means provided by the worshippers 
themselves. The one thing certain about 
such a contest is that it will be both costly 
and protracted. As already stated, there ar# 
distinct indications that strangers regarded 
the temple* as a public institution. Three 
Chatrams have been created for the accom- 
modation of pilgrims attending festivals. 
Contributions are made by strangers and 
sometimes solicited from them, for meeting 
part of the festival expenses. Several in* 
stances are proved in whioh arrarigements 
have been made in the families of worship* 
pers for securing funds required for snh* 
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Boriptiozra for the upkeep of Ghatrame. Yowa 
are performed at the temple. Many persona 
go there with kavadis just aa they do to 
Palani, and there is also evidenoe that a 
few ' have adopted the deity as their 
kutadaivam. It is very unlikely that these 
aota would have been done if the temple 
had not been regarded aa pnblio. It is true 
that there is no evidenoe of ahy direct 
endowment in the shape of lands. The 
fact that the temple stands on grama naUam 
is unimportant. The site belonged to Laksh* 
mana Goundan and the ereotion of the tern* 
pie there does not indicate that it was 
either publio or private. Some lands whioh 


were originally personal Inams were acquired 
by Lakshmana Goundan in his own name 
without any indioation in the title deeds 
that they were intended ^or the benefit of 
the temple ; but they are now entered in 
the publio reoords as held on behalf of 
the temple by the Poojaris. The history 
of the entries is not very clear. But they 
are certainly some indication that the suc- 
cessor of Lakshmana Goundan, in whose 
time they were made, regarded the acqui- 
sitions as havingi bsen intended for the 
benefit of the temple. A portion of an Ayan 
Patta land, Survey No. 19/4, belonging to 
the defendants’ family was transferred dur- 
ing the minority of the let defendant to 
temple Poramboke. This is, in my opinion, a 
significant oircumstanoo. It is most unlikely 
that suoh a transfer would have been applied 
for or would have bsen sanctioned, unless 

I® had wholly abaodoned any 

claim to use the land as a source of private 
gain yet rental obtained from this laud 
18 now claimed by lat defendant as his 

private property— [mds Exhibit 21. (d)]. 

T result, I think that the inference 

X have drawn aa to Lakshmana Goundan’s 
intention from his conduct is not rebutted 
by evidence produced on the side of the 
efendants, and that it does receive support 
from the attitude of strangers towards the 
temple and from the manner in whioh some 
lands have been dealt with by members 
of the defendants’ family. I agree with 
the order proposed by my leirned brothers. 
Speaking for myself, I trust that in the 
framing of a scheme, due regard will ba 
paid to the position whioh the defendants* 
family has always held in oonneotion with 
wiB lustitqtion and that interferenpe will 


be limited to such measures as are necessary 
to seonre that the income of the temple is 
properly utilised and accounted for by the 
defendants and their euocessora-in-offioe.l i 

Appeal allowed, 

H. 0. P. 


OALOUTTA HIGH COURT. 

Appeal from Appellate Deobeb No. 707 

OF 1918. 

May 12. 1919. 

Presenix — Justice Sir Asntosh Chaudhuri, Kt., 

and Mr. Justice Ouming. 

ANNODA OHARAN MONDAL— 
Defendant No. 2— Appellant 

Vef6U8 

ATUL CHANDRA MALIK and others — 
Plaintiffs — Respondents, 

Probate and Administration Act (V oj 1880, s. 90 
^Letters oj Administration granted to Hindu, widow 
— Hortgage by tvidow with sanction of Court, validity 
of — Legal necessity, proof oj, whether necessary^ 
Mortgagee, duty of^Civil Court, whether caji set aside 
grant of Letters of Administration — Pleadings — Fraud, 
suit based on — Particulars required. 

It is not necessary for a person taking a mortgage 
from a Hindu widow, who has obtained Letters of Ad- 
ministration to the estate of her decea'sed husband and 
has also obtained the sanction of the Probate Court 
to effect the mortgage, to enquire about the neces- 
sity for the loan. If he boiia tide relies upon the 
order of the Probate Court and makes the ad7ance, 
there is no onus upon him to go and enquire 
about the truth of the allegations upon whioh the 
sanction to mortgage was granted to the widow. 
A reversioner challenging the transactieu must show 
that the mortgagee knew that the facts on the 
basis of which the sanction was obtained were 
false, or that he was instrumental in getting tho 
order from the Court on false representations, 
[p. 199, cols. 1 & 2,] 

The proper Court to set aside a grant of Letters of 
Administration is the Probate Court and a Civil Court 
has no jurisdiction to declare an ordor granting 
Letters of Administration as null and voM [p, 200, 
col. 1.] 

When a transaction is assailed on tho groim I of 
fraud, allegations of fraud muse bo partioulai Ji'.d ia 
the plaint, [p. 200, col. 1.] 

Appeal agaiosb the deo-eB of 
tional Dietriob Judge, H )wrah. d^tei tho i • h 
of January 1918, revar.iing tha deuraa of h- ^ 
Subordinate Judge, H )Wfah, datei the 
of September 1916. 
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FACTS appear from the jndgmeiit. 

Babn Dwarha Nath Ohdkraverty (with him 
Babn Atiranian Ohatteriee), for the Appel- 
lant. — The mortgage was made by the widow 
not as a Hindu widow bat as administra- 
trix to the estate of her deceased husband, 
and, therefore, under seotion 90 of the 
Probate and Administration Aot the mort- 
gage is binding on the plaintiffs who are the 
reversioners. The suit ought to fail for this 
reason only that the plaintiff has suppressed 
the faot that the mortgage was made by the 
widow as administratrix to the estate of 
the deceased Gopal Chandra and has 
stated in the plaint that the properties 
were dealt with by the widow as a mere 
Hindu widow^s estate. Irrespective of 
legal necessity, so long as the sanction 
granted by the District Judge to mort- 
gage the properties in suit stands good, 
the mortgage cannot be challenged unless 
fraud or collusion ic obtaining the sanc- 
tion is proved. But in this case no such 
proof has been given. As the plaintiffs 
did not even allege mala fideSf fraud or 
collusion in obtaining the sanction, the 
suit is not maintainable. Refers to Kamikkya 
Nath Mukerjee v. Hart Ohurn Sen (1). The 
mortgage having been made with the 
sanction of the District Judge, the mort- 
gagee is protected. Farther, the defendant 
No. 2, the appellant, is not bound to account 
to the plaintiffs as to whether the mort- 
gage was satisfied or as to whether the 
mortgage was for consideration. 

This is not a case of alienation by a 
Hindu widow, and; therefore, the suit by 
the plaintiffs is not maintainable. Refers to 
section 4 and section 90 tf the Probate 
and Administration Aot. 

Baba Ham Ohandra \£ajumdar (with him 
Babu Bijon Kumar Mukherjee), for the Re- 
spondents.— The appeal is concluded by 
findings of fact, and your licrdships 
cannot, in second appeal, interfere, however 
gross and inexcusable the error in the 
findiLga of fact may be. Refers to Durga 
Ohoiedhram v. Jewahir Singh Ohowdhari (2). 
There is no force in the argument that 
as there is sanction under seotion 90 of 
the Probate and Administration Aot the 

(1) 26 C. 607. 

(2) 18 0. 23 at p. 80j 17 I. A. 122 (P. C.)j 6 Sar. 

P. C. J. 560. ' 


fraiisaotion cannot be * imp'eaohed unless 
the sanction is revoked. The object of 
granting Letters of Administration is . not 
to give validity to debts incurred by 
Hindu widows or owners of limited interests 
to serve their own private purposes. In 
this case the husband of Mokbada 
did not leave any debts behind him. The 
debts were all incurred by the widow or 
by her father who was managing tbe 
estate on her behalf. By taking the 
Letters of Administration the position of 
the widow is not changed. As to the force 
of I.etters of Administration and sanction 
under section 90, see Nursingh Ohunder By~ 
sack, In the goods of (3', Lalit Ohandra Ohow- 
dhury V. Baikuntha Noth Chowdhury (4), 
The Letters of Administration can be treat* 
ed as a nullity if <Abey were granted without 
jurisdiction. In view of the findings of 
faot that the mortgage was not for legal 
necessity and the mortgage did not make 
the enquiries which he was bound to make, 
the second appeal must fail. 

Babn Z>. N, Ohdkraverty^ in reply. — The 
validity of tbe Letters of Administration 
cannot be challenged in thu Oourt. 

JUDGMENT. — The plaintiffs instituted 
the suit for a declaration that they were 
tbe reversioners of the estate of one Gopal 
Chandra Shaw, their maternal uncle, that 
a mortgage which had been executed by 
bis widow Mokhadamoyee Dassi was not 
operative against them and that tbe proper- 
ties covered thereby could not be sold 
in execution of the decree obtained 
by tbe mortgagee against her. They also 
applied for a temporary injunction restrain- 
ing the sale and for a declaration that they 
were not affected by the moitgage deed or 
the decree or by tbe sale of the mortgaged 
properties as directed by the said decree. It 
appears that the plaint was subsequently 
amended and an allegation was added that 
the mortgage-debt had been satisfied. It was 
also alleged by them that the lady had no 
legal necessity and, therefore, could not bind 
the estate in any manner. It is noticeable 
that there is nothing said in the plaint 
about this lady having obtained Letters of 
Administration to the estate of her husbBZid* 

(8) 3 O.W. N. 686. 

(4) 6 Ini. Caa. 896| 14 n. W. N. 408] 16 0, L. J. 
805k 
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It is olear opoD the evidenoe that oitations 
were issued so far as the reversionary heirs 
were conoerned and that some of them were 
present when the Letters were granted. 
There is no question that the plaintiffs are 
the present reversionary heirs of Gopal 
Chandra Shaw. 

The learned Sahordinate Judge held that 
there was legal neoeseity for the loan oon* 
traoted by the widow Mokhadamoyee. that she 
applied for leave to mortgage the property 
after having obtained Letters of Administra* 
tion and suoh leave was granted by the Court, 
that the reversioners, at least some of them, 
had knowledge of the applioation but did no* 
thing. He held upon these faots that the 
plaintiffs had knowledge of the legal neoes* 
sity.'* As regards the allegation that the 
mortgage«debt due to the deoree«holdera bad 
been satisfied, he found that the doouments 
relied upon by the plaintiffs were not genuine, 
that the mortgage bond **had not been paid 
in part and not been satisfied from the in- 
oome of the land in the mortgage suit/’ and, 
therefore, it stood good and valid. He, there- 
fore, dismissed the suit. 

On appeal the learned Additional Diatriot 
Judge has reversed that deoision upon the fol- 
lowing findings; (1) that the mortgage in qnea- 
tion was not for legal neoesaity; and (2) that 
the defendant No. 2, the mortgagee, did not 
by bona fide enquiry satisfy himself that there 
was suoh neoeasity. It appears to us that he has 
entirely overlooked the question about this 
lady having obtained sanation of the Probate 
Court to mortgage the property. After suoh 
sauotion the defendant No. 2 advanoad money, 
presumably relying upon the fiat of the 
Court. There is nothing to show, nor has it 
been found, that the transaotion wasoollusive or 
fraudulent or that there was anything 
whioh tainted the transaotion with fraud. 
It was not a oase of advanoing money hav- 
ing regard to the legal neoessity of 
a Hindu widow, but merely upon leave 
granted by the Court whioh permitted her to 
mortgage the property. It is inoorreot to 
suppose that having regard to the sanotion 
given by a Probate Court a person had still 
to enquire as regards the neoessity for suoh 
advance. If be bona fide relied upon the order 
and made the advanoe, there is no onas upon 
him to go and make enquiries about the 
truth of the allegatiou upon whioh the sano- 
tion was given. To ohallenge suoh a transao- 


tion it has tu be shown that the person who 
got the mortgage knew that the faots were 
false or that he was instrumental in getting 
the order from the Court upon false repre- 
sentation. The learned Judge has, however, 
elaborately gone into the questioo of legal 
necessity and he has gone to the extent that 
even the earlier mortgage transaotion in 
whioh this estate was oonoerned was not a 
good mortgage, and he has not oonsidered 
the oase from the point of view yre have 
above mentioned. We oall his attention to 
Kamikhaya Nath Mukexjee v. Hart Ohurn 
Sen (1). 

Then as regards the question of 
payment of the mortgage-debt, be says 
this : — The aooounts show that Mokbada 
paid off the money due to Annoda, the 
mortgagee. He says the learned Subordi- 
nate Judge had not suffioient grounds for 
finding that the doouments relied upon by 
the other side were fahrioations. He doubt- 
ed if there were suffioient grounds. Dealing 
with the aooounts Exhibit 11 and an 
abstract of that aooount Exhibit 5 which pur- 
ports to have been signed by the mort- 
gagee, he says, there is no express denial 
of the signature by Annoda the mortgagee 
but that Annoda merely denied that be 
made the endorsement. He says that it 
is alleged that Annoda was looking after 
the property of the widow and adds: 'Tak- 
ing it that he was looking after the pro- 
perty I must say I think there is quite 
suffioient evidence for holding tbis-^and it 
was bis business to see that proper aooounts 
were submitted and the ooourrenoe of suoh 
an endorsement is most natural.*’ Then bo 
refers to the security bond whioh was 
given by Annoda and three of his relatives 
in respect of the Letters of Administration, 
and refers to the faot that they were to 
see that the estate was properly adminis- 
tered and aooounts submitted and that the 
aooouDts would in the natural oourse be 
placed before Annoda. He does not definite- 
ly find that the aooount Exhibit 5 was 
signed by Annoda. He stops short of ooming 
to suoh a finding; although the tendeuoy 
of bis mind was in that direotioii, be 
not say so. He evidently did not feti ju'-ti*!.. ' 
in saying so. It is the same sort of e<;ui 
finding about the letter and thf- po J. 
He says that he doubts if thfro 
ground for the Subordinate Judgc’r: 
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that they were fabrioations, HaviDgr re* 
gard to the eerions natore of the allega* 
tions and also having regard to the consi- 
dered judgment of the Subordinate Judge, 
it was only right and proper that be 
should also definitely and clearly state bis 
views. This is a very important point in 
the case, but he has not dealt with it from 
the proper point of view. 

So far as the mortgage-deed is concern- 
ed, the suit was instituted by the mortgagee, 
a decree was obtained thereupon and 
now there is an appeal pending against 
that decree. The question as to whether 
the mortgage-deed has been paid off or 
not is the subject-matter for determina- 
tion in that suit and it the plaintiffs 
knew of that suit, it was right and proper 
for them to ask to be added as parlies so far 
as that suit was concerned. In the suit as 
framed it was not suggested that Mokbada- 
moyee had fraudulently suppressed the fact 
or that she had colluded with the mortgagee 
in obtaining that mortgage decree. Allega- 
tions of fraud have got to be particularized 
in the plaint. We do not find any such 
allegation here. What the precise nature 
of the fraud is has not been stated, nor 
what part was taken by either Mokbada- 
moyee or the mortgagee in respect of that 
transaction. If they want to make a case 
of fraud which they have not made, it 
may be open to them to pursue their re- 
medies hereafter. Bat so far as the present 
suit is concerned, we do not think that any 
fraud has been alleged and we cannot^ 
therefore, deal with the matter in the 
manner it has been done by the Appellate 
Court. 

It has been strenuously argued before us 
that the Letters of Administration were 
obtained by Mokhadamoyee without making 
any allegation that anything remained to 
be administered in the estate, that the order 
was improperly made and upon insoffioient 
materials and the sanction to b:rrow was 
also not properly granted. The Letters of 
Administration, however, have not been with- 
drawn and the Civil Court has no juris- 
diction to declare the order as null and 
void. The proper Court to set aside, the 
Letters of Administration is the Probate 
Court. We think aleo that it was exceedingly 
improper on the part of the plaintiffs not 
to mention anything about the Letters of 
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Administration in their plaint. They should 
not have suppressed that fact. We think 
it was deliberately done, inasmuch as 
they felt it was a serious difficulty in 
their way. 

In (he result we are of opinion that the 
findings upon which the learned Judge re- 
versed the decision of the Subordinate Judge 
are not satisfactory and we think that 
he has not arrived at a wrong decision in the 
matter, which we now reverse. The appeal 
is allowed and the plaintiffs’ suit is dis- 
missed with costs in all the Courts. 

Appeal alhwed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second CiviL Appeal No. 461 op 1918. 

September 24, 1919. 

Present: — Mr. Findley, A. J. 0. 

Musaminat UMRAOBI — PLilSTiFF — 

Appellant 

ver^tue 

Musammat HIMMATBI and another— 
Defendants — Respondents. 

Civil Procedure Code (Act V of 1908^, 8. 11 — Hes 
judicata — Suit for possession based upon false cause 
of action— Tinte cause of action knovm to plaintiff 
not put forth — Subsequent suit based upon true cause 
of action, whether barred. 

In a suit for possession the plaintiff must estab- 
lish his title in that very suit by urging and proving 
all that would go to establish his title. He cannot 
reserve one or more of such grounds for a future 
suit. [p. 20 , col. ?.] 

If a plaintiff sues for property on a false claim or 
cause of action when in reality be has in faot and 
in law a true claim and cause of action for the 
same property of which be is aware, be most be taken 
in law to have abandoned bis true claim and cause 
of action, [p. 201, col. 2.] 

Ramaswami Ayyar v. Vythinatha Ayyar, 26 M. 760| 
13 M. L. J. 448, followed. 

Appeal against the decree of the District 
Judge, Nagpur, in Civil Appeal No. 156 
of 1917, passed on the 28th June 1918| 
arising out of Civil Suit No. 112 of 1917, 
passed by the Additional Senior Subordinate 
Judge, Nagpur, dated the 3ist July 1917. 

Mr. At naram Bhagwanf^ for tboi Appel* 
Jant, ^ 
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Messrs. 8, K, Barlingay and K, L, Daftari, 
for the Respondents. 

JUDGMENT. — The sole question for 
deoision in this second appeal by the plaint- 
i£E Musammat Umraobi is whether the learn- 
ed District Judge was correct in declining 
to follow the deoision of Batten, A J. 0., in 
Oopala V. Anta (1) on the ground that the 
facts of that case were distinguishable from 
those of the present one. It is admitted 
that the present plaictifP'appellant brought 
the previous suit (cf. 2. D 2) in 1915, in 
which she claimed the property in suit as 
the residuary of Subbanali, whereas in the 
present suit she now claims as the heir 
of Yilayatali, The former man died in 
1905 and the latter in 1907. It is per- 
fectly clear that in the pleading.^ in the pre- 
vious suit the contention of the then defend- 
ant was brought to the notice of the 
plaintiff, tte., the possibility of her being 
able to claim as Vilayatali’s heir, but she 
declined to base her title in that suit on 
this ground The learned Counsel for the 
appellant has shown no good cause tc-day 
as to why she could not have claimed in 
the alteruative either as heir of Sabbanali 
or as heir of Vilayatal^ All he has been 
able to urge is that the dates of the causes 
cf action and the evidence which would 
have been necessary in either case would 
have been different. I am, however, unable 
to accept this position. It seems to me 
perfectly clear that the title under which 
the plaintiff was litigating was one and the 
same. She claimed to bo entitled to the 
property by inheritance and it was per^ 
feotly open to her to have urged that if 
she could not have inherited from Sabbanali, 
she might have inherited from Vilayatali. 
Both positions were open to her at the time. 
As a matter of fact Vilayatali derived his 
title also from Sabbanali, so that the two 
questions could bavebaen most conveniently 
and properly tried together. 

The question, therefore, is whether 
the lower Court was bound in the oiroam* 
stances of this case to follow the ruling 
of Batten, A, J. 0., already quoted. It seems 
to me quite unneceasary in the present 
case to express any opinion as to whether 
I should or should not with all deference 
be able to accept that decision of the learn- 

4 

‘ (1) 2 N,|L. U. 94, 


ed Additional Judicial Commissioner, for 
it seems to me that that , case and the 
present ease are olearly distingnishable. The 
Pleader for tbe appellant has urged that 
should I see cause to differ, the matter at 
issue might be referred . to a Bench: but in 
the oirenmstanoes of the present case I 
do not think this course is necessary. 
In tbe said case Batten, A. J. C., made a 
distinction between it and tbe oases report- 
ed as Qirdhar Manordag v. Dayabhai 
Kalahhai (2) and Quddappa v. Tirkappa 
(3), on the ground that the plaintiff was 
suing, first, as a lessor, and secondly, as an 
owner against a trespasser, while in the first 
of the oases quoted the plaintiff in both 
cases sned the defendant as his tenant, and 
in tbe second case tbe plaintiff brought 
two suits in both of which be sued for 
title. This latter position is precisely what 
we have in tbe present case, and it seems 
to me that the learned Additional Judicial 
Commissioner would not have found it 
necessary to follow bis deoision in Oopala 
y. Ania (l) on the admitted facts of tbe 
present case. Even in the decision in 
Samaswami Ayyar v. Vythinatha Ayyar (4) 
tbe learned Justices remarked as follows : — 

This is only an auihority for the 
position that if one is dispossessed of land 
and he brings a suit to recover possession 
on tbe strength of his title, he must estab- 
lish bis title in that very suit by urging 
and proving all that wonld go to establish 
bis title and cannot reserve one or more of 
such grounds for a future suit ; and this 
is what is laid down in Explanation 2 of 
sestion 13." 

At a later part of that judgment it was 
also remarked : — 

If a plaintiff sues for certain property 
on a faUe claim or cause of action, when 
in reality he has, in fact and law, a true 
claim and cause of action for the same pro- 
perty, of which he was aware, he must be 
taken in law to have abandoned or re- 
linquished his true claim and cause of 
action." 

Now every word of the last quoted 
pas.^age would seem to apply proprio vigoi-e 
to the facts W3 have to deal with in tho 

(2) 8 B 174 < I'. J},'. 

(3) 25 B IM); 2 Bum. L. R.S72. 

(4) 26 JI. 76C; 13 M. L. J. 448, 
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present ease. In the previoas suit the 
plaintiff deliberately ohose, in spite of the 
challenge of the then defendant, to base 
her action on title as derived from Subhan- 
ali, while it was equally open to her at 
the moment to have either in the alternative 
or as a supplementary ground to have 
based her claim on inheritance from Yilayat* 
ali. She deliberately rdfused to take this 
course, although she was challenged to do 
BO by the defendant. I would also refer in 
this connection to the remarks of their Lord- 
ships of the Privy Council in Kameswar 
Pershad v. Ba^kumari Rutlan{b)t which seem 
to me peculiarly apposite in the present 
case. Supposing the defendant in the pre- 
vious suit in 1915 had not taken the 
defence he did with reference to Vilayatali, 
can it be for one moment supposed that 
it would subsequently be open to him in 
the event of the plaintiff’s success to have 
filed a suit for a declaration in favour of 
the title which be alleged had passed to 
him? This supposition seems to m© a quite 
impossible one. As was remarked in the 
case of Quddapa v. Tirkappa (3), it 
seems to me clear that the present 
plaintiff could also in the previous suit 
have urged bis heirship from Yilayatalt as 
a ground of title. It existed at the date 
of the former suit, and in the present 
case it has not been suggested that the 
plaintiff was ignorant of it, nor has any 
tenable ground of excuse for that plea 
not having been put forward been suggested 
in this Court. The decision of Scott, 0. J. 
and Batchelor, J,, in SaTgovun Ecitnji v. 
Mulji Harjivan (6) goes considerably farther 
than it is necessary to do for the purposes 
of the present case; while the decision of 
the majority of the Judges in Masilamanta 
Filial V. Thiruiengadam Pillai (7) is 
clearly in favour of the contentions urged 
on behalf of the present respondents. 
That decision, I may remark, came into 
existence several ^ears after the decision 
of Batten, 3. Qopala v. Ania (1) 

and bad it not been that 1 think the pre- 
sent case is distinguishable both for the 
reasons given above and for those specified 
by the learned District Judge from the 

(6)J20 0. 79{ 19 I. A. 234; 6 Sar. P. 0. J. 241. 

(6; 4 Ind.lCaa. 241; 34 B. 416; 11 Bom. Tj. R, 921 
(7/ 31.M.,385. 
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deoision in Qopala v. Ania (1), it might 
have seemed advisable to roe to have referred 
the^ point for the opinion of a Bench. As 
it 18 , however, I am forced to the oonolnsion 
that the finding of the District Judge that 
the present appellant’s suit was barred by 
section 11 of the Civil Procedure Code 
was correct. The appeal accordingly falls 
and is dismissed. The appellant mast bear 
the respondents* costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Secoiid Civil Appeal No. 1633 of 1918. 

August 19, 1919. 

Pfssent: — Mr, Justice Sesbagiri Aiyar and 

Mr. Jnstioe Moore, 

VENKITASUBBAN PATTARand pihibs 

— DsFENDiNTS Nos, 1, 3 TO 6, 8 TO 10, 14 TO 

16, 18, 21, 25 TO 27, 31 to 37, 40,42, 44 

AND 29— Appellants 

tersus 

AYTATHURAI alias RANGANATHA 
SASTRIGAL and OTciflas — P laistjfps 
Nos. 1 TO 7 AND Defendants Nos. 7, 24,- 28, 
39, 41 and 43 — Respondents. 

Village temples— Control and management vested in 
villagers — Decision of majority^ whether binds mino- 
rity —Civil Procedure Code (Act V of ]908>l,«. 11 — 
Bes judicata, o/, by refei'ence to pleadings, 

issues and judgment — Question of law, when res 
judicata. 

The relationship of the inhabitants of a village 
in respect of a temple and its properties owned and 
managed by them in oommon partakes more of the 
character of a corporation than that which exists 
among the members of a olub or trustees, public 
or private, and the law regulating the latter does 
not apply to them. [p. 205, ool. 1.] 

In matters relating to the management of village 
temples the decision of the majority in meetings 
duly convened binds the minority, [p. 205, col. 2.] 

To constitute a matter res judicata the matter 
directly and substantially in issue in the snbse« 
quent suit must be the matter which was directly 
and substantially in issne, either actually or oon* 
structively, in the former suit. Whether a matter 
has been dealt with and adjudicated on is to be 
determined by a reference to the plaint, the written 
statement, the issues and the judgment. An issue 
of law may be res judicata it the cause of aetiou in 
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tho subBequent Btiit is the same as that in the 
foraer suit. The operation, of a decree as resjudicaiaf 
BO far at any rate as the snhjeot-matter of a direct 
adjudication contained in the decree iB concerned, 
can in no way he affected, in the absence of fraud 
or collusion, by the fact that the 6uit was the result 
of a mistake of law or that the decree proceeded on 
Buoh mistake. As between the parties thereto it 
ipuBt be held to bo binding and to operate as res 
judicata. Cp* ^06, col. 2.3 

SeQond appeal against the decree of the 
District Court, Sonth Malabar, in Appeal 
Suit No. 500 of 1917, preferred against the 
decree of the Court of the District Munsifi 
Alatur, in Original Suit No. 54 of 1916. 

FACTS. — Soit for an injunction to restrain 
the defendants from establishing an idol 
in the common village of the plaintiffs and 
defendants. The defendants formed the 
majority of the villagers. A suit for injunc- 
tion in respect of the same dispute by these 
plaintiffs against these defendants was dis* 
posed, of in second appeal by the High 
Court in 1895, when it was held that the 
defendants having acted wrongly inasmuch 
as they did not consult these plaintiffs, 
the injunction was properly granted. But 
the right to establish the particular Lingam 
then in dispute (called a Bana Lingam) 
was not adjudicated on, as it was outside 
the powers of a Civil Court. According 
to the decree, the defendants gave notice 
to the plaintiffs convening a meeting. Bat 
the evidence on record did not show either 
that a meeting was held or that the plaint- 
iffs were allowed an opportunity of express- 
ing their views. The Lingam in the pre- 
sent suit was a different one from the 
previous suit. Both the .lower Courts 
granted the injunction. The defendants 
appealed. 

Messrs. 0. V, Jnanthakrishna Atpar and 
S, V. f-arameswara Atpar, for the Appellants. 
•—A village community is like a corporation 
and the rule as to corporate bodies applies, 
w'.s, the will of the majority will prevail. 
Yegnarama Dikshttar v. Qcpala Fattar (1), 
following Basan Baza Sahib v. Hasan Alt 
Sahib (2). 

[SasHiOiBi Aiyar, J., asked whether there 
was anything in the decision of 1895 which 
could operate as res judicata. \ 


(1) 41 Ind. Caa. 738; (1917) M. W. N. 696. 

(2) fi« Ind. CaB. 628; 40 M. 941; (1917) M. W.N. 
889; 6 L. W. 409; 83 M. L. J. 348. 


. There is no res judicata. For that suit 
was restricted to the attempt to oonseorate 
a particular Lingam. The present Lingam 
is different. The decision was not an ad- 
judication in rent. 

The Court could not have adjudicated 
on what was purely a religious or easte 
question. See hal i Shamji v. IValji Wardh- 
man (3), Kaveri Ammall v. Saslri Batnier 
(4), Krishnasami Ohetti v. Varasami Oheiti (5). 
These oases clearly lay down that a bona fiie 
decision arrived at by the majority of the 
community in respect of purely religions or 
caste questions will bind the minority. 

Mr. P. B. Oanapathp Atpar for the 
Hon’ble Mr. T. B, Bamachandra Aipar and 
Mr. 0. 8. Ananthanarapana Atpar, for the Re- 
spondents.— The villagers form the trustees 
of a private trust. Hindu idols are pro- 
perty with which the Court can deal as 
with other property. In dealing with such 
property the majority of the trustees can- 
not act by themselves, in the absence of 
express provision therefor. It may be 
that in public trusts the majority may 
bind the minority. In Luke v. South Ken- 
sington Hotel Oo, (6) the act of two of the trus- 
tees alone in foreolosiog a mortgage was 
held not to bind the other trustees and 
the trust. See also Astbury v. Astbury (7) 
(acknowledgment by some of the trustees 
alone held ioenffioient). 

Corporations stand on a different footiog, 
as they act through the members. Trus- 
tees are jointly and severally liable. See 
Ebsvcorth Sf Tidy's Oontract, In re (8), Bama- 
nathan Chetti v. Murugappa Ohetti (9), Eyunni 
Baghavacharyulu v. Epuri Qovindasari (10), 
See also Tempest v. Oamoys (11), where it 
was held that a power cannot be exercised 
by a majority so as to bind a dissenting 


(3) 19 B. 507 at p. 526. 

(4) 26 M. 104 at p. 110; 13 M. L. J. 68. 

(5) JO M. 133 

(6) (1879) J 1 Ch D. 121; 48 L. J. Ch. 3eir 40 L. T 
638; 27 W. R. 614. 

(7) (1808) 2 Oh. D. Ul; 67 L. J. Ch. 471; ‘ 78 L. T 

494; 46 W. R. 636. 

(8) { 188W) 42 Ch. D. 23 at p 49; 68 L. J. Ch. 665; 60 

L. T.84I; 37 W. R.657. 

(9) 29 M. 28 ) at p. 288; 10 C. W. N. 825; 33 T. A 
139; 1 M. L T 3^:7; 3 A. L. .1. 707; 4 C. L. J. J39. 

M. L. .1. 265; 8 Bom. L. R. 498 (P. C.). 


(10) 48 Ind. Cas. 198; 41 M. 1068; 35 M. h v 

(11) (1882) 21 Ch. D. 671; 61 L. J. Ch. 78'.; 

T 13; 31 W. R. 326. 
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minority. The Goarts have always been 
relnotant to say as a general proposition 
of law that the majority may override the 
minority. That is regarded as an exoeption 
to the general rale. See also Yegnarama 
Dihahiiar v. Oopala Fattar (12), 

Mr. 0, V, Ananthakrishna Aryar, in reply. 

Yegnarama Dihshitar v. Oopala Fattar (1) 
lays down that where private ownership is 
set np on behalf of a Haotnating body like 
the present, it has to be strictly proved. 
See also Support Asari v, Vannia Ronar (13), 
whioh clearly lays down that a caste as a 
body may hold property in a corporate ca- 
pacity, even though the right inter $e 
among the members is not by contract 
bat a matter of status. 

JUDGMENT. — Plaintiffs and the defend- 
ants are members of Knzhalmannam, a 
Brahmin village in the Palghat Taluk. The 
suit was brought for a perpetual injunction 
restraining defendants Nos. 1 to 45 from con- 
secrating a Lingam in the Siva temple in 
the village whioh belongs in common to 
plaintiffs and the defendants without the 
consent of the community as a whole. It 
appears that for many years past the 
village has been divided into two factions, 
known as the eastern and western fac- 
tions. Plaintiffs and defendants Nos, 45 to 57 
belonjr to the western faction. Defendants 
Nos. 1 to 44 belong to the eastern faction and 
are in a numerical majority. It seems 
that the Shiva Lingam was stolen in 1888 
and the members of the Ist defendant’s 
faction wanted to have it replaced by an* 
other. The proposal was opposed by the 
plaintiffs’ faction and litigation ensued, and 
the plaintiffs’ faction sucoeded in obtaining 
an injunction restraining the defendants 
from consecrating the particular Lingam 
in dispute. Plaintiffs’ case, as put forward 
in the plaint, shortly was that in January 
1916 some members of Ist defendant’s party 
sent a notice stating that a meeting of 
the members of the community should be 
convened to decide the question of con- 
secrating a new Lingam, that a meeting was 
held but had to be postponed as the 
leading members of the let defendant's 
faction stayed away and no definite decision 
was arrived at, that the Lingam whioh 

(12) 47 Ind, Cas. 548; (1918) M. W. iH, 59 6; 8 L 
W. 867. 

(13) 24 Ind, Oas, 467i 27 M, L. J, 110. 


was proposed to be consecrated was not 
fit to be consecrated, and that they were 
entitled to a perpetual injunction restraining 
the defendants’ party from performing the 
Lfnga Prathista without consulting the 
plaintiffs’ party. The answer of the con- 
testing defendants was that the plaintiffs 
purposely abstained from attending the 
meeting on January 28tb, 1916, at which 
it was resolved that the Kalasam should 
be performed. The principal issues in the 
suit were, whether there was a valid 
consultation in regard to the performance 
of the Linga Prathista among the villagers 
as alleged by defendants Nos. 1, 3 and 
4 and whether the defendants were entitled 
to consecrate the Lingam without the 
express consent of the plaintiffs’ faction in 
writing, according to the custom of the 
village, of the parties. The District Munsif 
found that the defendants had not proved' 
that there was any consultation among 
the villagers, and that plaintiffs were entitled 
to the injunction asked for. On appeal 
the District Judge in a brief and unsatis- 
factory judgment, without going into the 
facts or recording findings on the questions 
at issue between the parties, viz,, whether 
there had been any consultation among the 
villagers in regard to the consecration of the 
Lingam, and whether the defendants were en- 
titled to fix the Lingam without the consent 
of the plaintiffs, disposed of the case on the 
broad ground **that the plaintiffs were 
entitled to an injunction restraining tbe 
defendants from doing anything in the 
temple to which they objected, unless the 
defendants could prove that they had 
ooDstitniional authority for tbeir action.” 
The District Judge refused to accept the 
defendants’ contention that tbe temple 
should be governed by the will of the 
majority of the house* holders, and observed 
that defendants’ only remedy was to apply 
for a scheme of management. Before 
dealing with tbe questions argued before 
ns in the appeal we may mention that 
the defendants did not object that 
the plaintiffs were not entitled to bring 
the suit, and we proceed bn tbe assumption 
that tbe suit is maintainable. Mr. Anantha- 
krishna Alyar for tbe appellants contended 
that, as the ' plaint temple is - admittedly 
a village temple belonging to the Brahmin 
village Knzhalmannam, the lower IICo9rt 
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ought to have held that the majority of it is true that the act complained cf, i«., 
the house-holders have the right to resolve the proposed^ oonseoration of a Lingam in 
upon any aot of management relating to the temple, is of a religions nature and 
the temple and to enforoe the same, that not strictly speaking a matter relating 
the oonseoration of a new Lingam in the to the administration of the temple, 
temple is a proper and neoessary act, and The right to establish a Lingam in the 
that the plaintiffs’ contention that without temple is an incident of the manage- 
the consent of the minority there oan be ment of the temple by its owners. The 
no valid aots of management is unsustain- plaintiffs state that the temple belongs in 
able. Mr. Ananthakrisbna Aiyar strongly common to both the factions of Knzhalman- 
relied upon the decision in leptiarama nam village. ^ We think that the proper 
Dik$hitciT V. Oopala Pattar (12), which was view to take is that the relationship of the 
affirmed by the Full Bench in Y^egnarama Brahmin house* holders, an indefinite number 

Bikshitar v. Qopala Patiar (12). In that of persons, in respect of the plaint temple and 

case the facts were that the inhabitants of its property is analogous to the case of a 
a certain village owned a temple in common corporation which owns properties and that 
and the temple owned moveable and immove- & majority of the members are competent 
able properties. Disputes as to the manage- to bind the minority and that the principle 
ment of the temple properties were referred to which governs the case is that laid down in 
arbitrators, who passed an award on which Cooper v. Gordon (14), In Cooper v. Gordon 
a decree was passed entrusting the manage- (14) it was laid down that so far as the 

ment of the temple and its properties to administration of the affairs of a church 

the persona selected by the residents of was concerned, the appointment of a minister 
particular streets. .The plaintiffs in the by the majority bound the minority. As 
suit, who were some of the villagers observed by Mr, Jnstioe Abdur Rahim in 
interested in the communal properties, sued ^tgnarama Dikshitar v. Qopala Pattar (1) 
to have it declared that a resolution passed with reference to village and caste owning 
by a majority of the villagers at a certain property, If such an indefinite and fiactnat- 
meeting in regard to the future manage- ing body had not the inherent powers to 
ment of the village Devasom was not provide for the management of their pro- 

valid and binding. It was held that the perty by means of resolutions which had the 

relationship of the inhabitants of a village approval of the majority and passed at a 
in respect of a temple and its properties meeting properly and regularly convened, 
owned and managed by them in common the business of snob communities could not 
partakes more of the character of a be conducted at all,” In this connection we 
corporation than that which exists among may refer to the pertinent observations of 
the members of a club or of trustees, Mr, Jnstioe Farran in Z,alji Shamji v. Walji 
public or private, and the law regulating Wordhman (3): it is clear upon the authori- 
the latter does not apply to them. It ties that in matters relating to management 
was further held that when a corporation of caste property and the administration of 
consists of an indefinite number, the its affairs, the majority of the caste has 
major portion of the members present at authority tooontrol the minority,’* The learned 
a meeting is competent to bind the minority Judge further observes that, in the absence 
but where the body is definite, there mast of a written or proved customary oonstitu- 
be a major part of the whole number, tion, the affairs of a caste could not be 
and that the rule applies to India which administered if the decision of a majority 
recognises ilaotnating communities as legal duly arrived at and notified were not bind* 
persons owning property, as for instance, iog on the minority. We are altogether uo- 
the caste and the village, and in matters able to agree with the view taken by 
relating to the management of caste property the District Judge that it would be 
and the administration of its affairs the to allow any self-constituted body 
majority of the caste has authority to control that may mean) to do aots whi ui 
the minority. worshippers profess to find oifonsive tboii- 

We think that the principle of this (14j (869) 8 Eq. 249; 38 L. J, CU. 4y9; 2C r.,. -.i’, 7^ •. 
49oi8ion applies to the present case, although 17. W. K. 908, 



2C6 iNblAN OA^ES. [Ig^g 

VBNKITASUBBAN PATTAR V. ATTATHURAI. 


sornples and the proper coarse would be for 
the defendants to apply for a scheme of 
management.’’ 

Mr. Ganapafchi Aiyar for the respondents 
endeavoured to support the decision of the 
lower Appellate Court on the ground that 
this is a case of a private trust, and contend- 
ed that the act of the majority of trustees 
cannot bind a dissenting minority nor the 
trust estate, and that in order to bind the 
trust estate there must be the act of all the 
trustees. The learned Vakil cited the following 
oases: Luke v. South Kensington Hotel Oo. (6) 
and Astbury v. Astbury (7). These decisions 
do not appear to have any bearing on the 
questions raised by the appeal. No snob 
case was raised on the pleadings or issues. 
It was never suggested that this was a 
case of a private trust, and that the plaint- 
iffs and the defendants are trastees A 
question of this kind not raised on the plead- 
ings cannot be gone into in second appeal. 

Next it is contended on behalf of the 
respondents that the suit is barred as res 
judicata by reason of the judgment and 
decree in Second Appeal No. 1811 of 1897. 
A suit. Original Suit No. 148 of 1895, was 
brought in Temmalprom Munsif’s Court by 
certain members of the Knzbalmannam vil- 
lage community for a perpetual injunction 
to restrain the defendants, who were mem- 
bers of the same community, from establish- 
ing a Bana Lingam in the plaint temple. 
It was alleged in the plaint that the Bana 
Lingam was Uggra (horrible) and that if 
established in the temple, it would *'briDg 
misery and wretchedness to the villagers.” 
The relief asked for was a perpetnal in- 
junction restraining the defendants from 
establishing the said Lingam. The issues 
framed were: (2) Is the Bana Lingam the 
defendants have and referred to in the 
plaint a good one ? Will the establishment 
of the said Lingam be detrimental to the 
interests and welfare of plaintiffs and other 
members of Kuzhalmannam Brahmin villager 
(3) Are the plaintiffs entitled to the reliefs 
claimed ? The District Munsif found on 
the second issue that the Bana Lingam which 
the defendants desired to establish had 
bad properties and should be rejected as 
un6t to be established in the temple, 
and that establishing it in the Siva 

temple would be against the interests of 
the villaffBi^St passed a decree restraining 


the defendants from establishing the Bana 
Lingam in the Knzbalmannam temple. Op 
appeal the Subordinate Judge held that 
the plaintiffs were entitled to the injunction, 
on the ground that they had not shown that 
in acting as they did they had obtained the 
consent of plaintiffs* faction, and they were 
bound not tp consecrate the disputed 
Lingam unless and until the same "Bas 
sanctioned by the entire community. The 
decree of the District Munsif was, however, 
varied by adding the words “ unless and 
until they obtain tbe sanction of the village 
community as a whole after giving every mem- 
ber a reasonable opportunity of expressing 
hjs own opinion and influencing the opinion 
of tbe rest in tbe matter.” In Second Appeal 
No. 1811 of 1897 the learned Judges (Davies 
and Boddam, JJ.) observed that the District 
Munsif had exceeded his jurisdiction in 
raising and- deciding the 2nd issue, and that 
if tbe introduction of an idol was objected 
to by members of the community to which 
the temple belonged, tbe Court would 
interfere to prevent that being done by 
granting an injunction. In tbe result th€| 
decree of tbe Subordinate Judge was 
modiBed by striking out that part of tbe 
decree which qualified the injunction granted, 
otherwise tbe decree was confirmed. To 
constitute a matter res judicata the matter 
directly and substantially in issue in the 
subsequent suit must be the matter which 
was directly and substantially in issue, 
either actually or conetruotively, in the 
former suit. Whether a matter has been 
dealt with and adjudicated on is to be 
determined by a reference to the plaint, 
the written statement, tbe issues and the 
judgment. An issue of law may be res 
judicata if the cause of action in the subse- 
quent suit is the same as that in the former 
suit. The operation of a decree as res 
judicata^ so far at any rate as the subject- 
matter of a direct adjudication contained in 
tbe decree is concerned, can in no way be 
affected, in tbe absence of a fraud or collusion, 
by tbe fact that the suit was the result of 
a mistake of law or that the decree 
proceeded on such mistake. As between the 
parties thereto it must be held to be binding 
and to operate as res judicata^ Kaveri Ammall 
v. Sastri Ramier (4). On a reference to the 
pleadings and judgments in the suits it is 
clear, we think, ^ that the subject-matter 
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of the former Bait was entirely different 
from the Bubjeot-matter of the present 
one, and that the same (jaestions were 
not directly and snbstantially in issne 
in the two saits. The grievanoe of the 
plaintiffs ia Original Snit No. 198 of 1895 
was that the Bana Lingam whioh the defend- 
ants wanted to establish in the temple 
was **l7ggra” and that if established would 
bring disaster on the villagers. The District 
Mnneif addressed himself to this partioalar 
anestioD, as his Bnding on the 2nd issue 
shows and his decree refers to the Bana 
Lingam." The Sub- Judge also held that the 
defendants were not entitled to establish 
the disputed Lingam until it had been 
sanctioned by the entire community. The 
effect of the judgment of the High Court 
was to restore the decree of the District 
Munsif. The substantial question in issce 
in the present suit ia the right of the 
defendants to perform Linga Prathista with* 
out consulting and obtaining the assent of 
the plaintiffs’ faction. We must, therefore, 
hold that the judgment and decree in the 
former suit do not operate as re« judicata. 

In the result we reverse the decrees of 
the lower Courts and allow the appeal. 
We observe that paragraph 11 of the plaint 
states that the Lingam which was proposed 
to be consecrated was not 6t to be consecrated 
and if established, would bring misfortune 
on the villagers. This is a question of fact 
which has not been decided by the lower 
Court but ia covered by the 7tb additional 
issue. The case is remanded to the lower 
Appellate Court for disposal in the light of 
the above observations on the evidence on 
record. Costs will abide the result. 

M. 0. P. 

Appeal allowed'i 0a$6 remanded. 
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PATNA HIGH COURT. - 

AppxAt FROM Original Order No. 158 of 

1918. 

May, 30, 1919. 

Present : — Mr. Justice Mulliok and Mr. 

Justice Adami. 

GANESH LAL — Reosiybr — Appellant 

versus 

KUMAR SATYA NARAYAN SINGH— 

Rbsfondimt. 

Civil Procedure Code (Act V of 1908^, 0. XL, rr, 
8, 4, 0. XLl, r, 1 (a) — Order holding Receiver liable 
for sum of money — Appeal, whether lies — Receiver 
appointed by subordinate Court^Sigh Court, power of, 
to examine account. 

An order holding the Receiver of an estate liable 
to the estate for a certain sam of money is not 
appealable, unless it is accompanied by an order 
under rule 4 of Order XL of the Civil Procedure 
Oode. [p. 208, col. 1.] 

A Receiver appointed by a Oonrt subordinate 
to the High Court is not an officer of the High 
Court, and that Court has no jurisdiction to examine 
his accounts in order to ascertain his liabilities, 
[p. 209, coU 1.] 

Appeal from an order of the Subordinate 
Judge, Bbagalpur, dated the 29tb May 
1918. 

Mr. RajenJra Prasad, for the Appellant. 

Mr. Hasan Imam (with him Messrs. S. P, 
Sen, Surendro Mohan Das and S. 0, Roy), for 
the Respondent. 

JUDGMENT. 

Mollioe, J.— a preliminary objection is 
taken by the respondent Kumar Satya Narain 
Singh, who is now the owner of the estate, 
that no appeal lies. 

In my opinion this objection is well 
founded. Under Order XLlIl, rule 1, of 
the Civil Procedure Code a right of appeal 
is given against an order under rule 1 of 
Order XL. Now it is admitted that the 
Subordinate Judge has made no order under 
that rule in the present case. 

It has been held that there is no right 
of appeal against the orders of the Court 
giving directions in passing a Receiver’s 
account [Keshohati v. McQregor {i)]. In Mohtni 
Mohan Paira v. Baioda Kanta t^arkar (2) 
their Lordships of the Calcutta High Court, 
following Edwurdtf, in re (3), held that it ia 
competent to a Court to re-open a ReoeiverV^ 
accounts even after be has been disohergad; 
but that an order giving directions a-f to 

(1) 35 0. 508; 12 C. W. N, 648. 

(2) 12 Ind. Cas. 780; 14 0. L. J, 445. 

(3) (1892) 31 L. R. L. 242. 
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the examination of the aooonnts was not 
appealable. On the other hand in Anand 
Das V. Bam Perhash Das (4) an order con- 
ferring power on the Receiver to pay part 
of the snrplns income to a party was held 
appealable as coming within rule 1 of 
Order XL. 

Whether or not an order declaring the 
Receiver liable in respect of a snm of 
money would have come under the pnrview 
of section 503 of the Civil Frocednre Code 
of 1882 and would, therefore, have been 
appealable under section 588 of that Code, 
need not now be considered. It is sufficient 
to say that under tbe present Code of 
Civil Procedure a decision of this nature 
would not seem to be appealable unless it 
18 accompanied by an order under rule 4 
of Order XL. That rule gives a Court 
power to take certain steps against tbe Re- 
ceiver for tbe realisation of the money and 
it seems that in the present case, until 
the Subordinate Judge acts under this rule, 
there is no right of appeal by tbe Receiver. 
The Receiver undoubtedly bad a lien upon 
tbe properties in bis charge in respect of 
salary, allowances and other dues. In tbe 
present case he has given up possession 
and Mr. Rajendra Prasad on his behalf 
thinks that the only remedy left open to him, 
if we bold that there is no right of ap- 
peal, is by way of separate suit against the 
estate. We are not called upon to express 
any opinion as to. tbe mode in which tbe 
Receiver should recover such moneys as he 
thinks may he due to him from tbe estate. 
All that we can say is that the authority 
upon which tbe Division Bench of this Court 
seem to have relied in their order of tbe 
9th May 1918, namely, tbe case of tbe 
Eastern Mortgage andAgency Oo. Ltd. v. Fakur- 
uddin MahmfdVhotbdhury(J>\doeB not apply to 
the facts of this case. In that case tbe Re- 
ceiver having paid money to a party con- 
trary to the directions given under rule I 
of Order XL, an appeal was held to lie. 

It is next contended that tbe order of 
tbe Division Bench, even though erroneous, 
is binding upon tbe respondent before us. 
Prom the judgment of their Lordships, 
however, it does not appear that tbe re- 
spondent at any stage made an admission 
that tbe appellants had a remedy by appeal 

(4) 6 Ind. Gas. 69; 14 0. W. N. 183. 

(G) 17 Ind. Gas. 849j 17 G. W. N. 16. 


Mr. Rajendra Prasad next relies upon the 
rule in Gandy v. Gandy (6), In that case 
it was held that a party who had main- 
tained that a deed was to be construed 
in a certain manner oonld not afterwards 
be allowed to resile from that position 
and to maintain that the deed should be 
construed in a diametrically opposite 
manner. Following out tbe same line of 
argument Mr. Rajendra Prasad relies upon 
that class of oases in execution where a 
party, having admitted that a certain claim 
could not be investigated in Execution 
proceedings, could not afterwards be heard 
to maintain tbe opposite view in a regular 
suit brought for tbe purpose of enforcing 
the claim. The gist of Mr. Rajendra Prasad's 
argument under this head is that a party 
cannot be allowed to approbate and 
reprobate at tbe same time. That princi- 
ple, however, does not apply to tbe facts of 
the present case. Here there was nothing 
done by the respondent which would let 
in the operation of that principle. The 
Court was of opinion that the Receiver 
would be well advised to apply for a dis- 
charge, and it merely threw out a sugges- 
tion that he might possibly have a remedy 
by way of appeal against the decision of the 
Subordinate Judge in the matter of the 
aooonnts. Jn my opinion tbera. is no. 

bar to tbe respondent now taking the. 
objection that as the Statute gives no 
right of appeal, we cannot proceed to bear 
tbe appellant. , 

Mr. Rajendra Prasad finally contends, 
that tbe Receiver in this case was appointed 
not by the Subordinate Judge but by t^e. 
High Court and that, therefore, any finding^ 
arrived at by the Subordinate Judge a? 
to the liability of tbe Receiver to tbe estate 
is open to revision by this Court in exercise 
of its inherent powers. 

In Debendra Bala Dasi v. OhandiO 
Sekhar Prasad Bingh (7) this Court 
bad occasion to consider whether 
or not the Receiver appointed by tbe 
Court on appeal, against an order passed 
by a Subordinate Judge refusing to appoint 
a Receiver at all, was to be deemed to be 
the servant of the Court for the purposes 
of Order XL of the Code of Civil 

!6) (1886) 30 Ch. 67|64L. J. Oh. 11545 68 L. T. 306 
33 W. R. 803. 

v7) 36 Ind. Gas. 689; 1 P, L. J. 449. 
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Prqoednre. The point was raised bat not 
deoided; and if Baba Marli Lai bad still 
been a Beoeiver, it might possibly have been 
argned that he was sabjeot to the ordere 
of this Goart and that this Goart was 
empowered to hear his objections in the 
matter of the aoooants; bat so far as 
Ganesh Lai is oonoarnsd, he clearly was 
appointed not by the High Goart bat by 
the ecbordinate Judge. In the order of 
the Division Bench of this Goart of the 
9th May 1918 Babn Ganesh Lai was 
throagbont treated as an offioer serving 
not coder this Goart bat ander the Goart 
of the Sabordinate Jadge, and we think 
that that is his trae position in the 
matter. We cannot consider him to be 
an offioer appointed by ns and sabjeot to 
oar jarisdiotion. Therefore we are unable 
to entertain the contention that the account 
tetken by the Subordinate Judge with 
regard to his liabilities should be examined 
by us. 

In these oiroamstanoes it is not neoes- 
saiy for us to express any opinion as to 
what is the effect of the Subordinate 
Judge’s decision. The order that we shall 
make is that the appeal be dismissed. 
The Receiver, in view of (he special 
oironrostanoes bf this cafe, will pay only 
half the costs. 

Ad&mi, J. — I agree. 

Appeal dismissed. 


MA,DBA8 HIGH COURT. 

full BENCH. 

Appeals aoain.i Obdebs Nos. 188, 260 akd 

315 or 19i8. 

October 15, 1919. 

Pre«m«:-Sir Abdup Rahim, Offg. Chief 
Jnstioe, Mr. Jnatioe OldBeld and Mr. Jnstio 

Seebagiri Aiyar. 

VEYiNDRAMUTHD PILLAI— 

— APflLLAMT IN ALL 


versus 

MATA NADAN— Resposdint in A. A. O 
Nos. 188 *ND 260 or 1918. 

P. P, A. P, SUBBIA NAD AN — Rbbpondbnt 
n- O. No. 315 or 1918. 

CiviC Procedure Code (Act V oflQQSJ, 5 #. 2 ( 11 ), 

u 


47— Representative* in s, 47, meaning of^Purchaser 
at sale iji execution of money decree^ purchaser from 
decree^holdeff purchaser under money decree and 
Stranger purchaser at -sale in execution of mortgage^ 
whether ^representatives* of either party to 'suit, 

* * 

Per Ahdur Rahim, Offg, O, J.—A person who has 
bought the property of the defendant ija a suit 
sinoe the institution of that suit, whether at a 
Court auction held in execution of a money decree 
passed in another suit or by private purchase, is 
entitled and bound to have any q^aestion relating 
to the execution, discharge or satisfaction of the 
decree decided uuder section 47 by the Court 
executing the decree, when his interest is affected 
either by the decree itself or by the sale held in 
execution of that decree, and the same rule applies 
to a purchaser of the property under such sale, 
whether he is the decree-holder himself or a 
stranger. Whether the purchaser in the one case 
or the auction-porchaser in the other is to be 
regarded as the representative of the judgment- 
debtor or the deoree-holder depends upon the 
nature of tho question raised and who the contes- 
ting party is [p: 217, col. 2; p. 218, col, 1.] 

(Authorities reviewed.) 

Section 47, Civil Procoflure Code, should be in- 
terpreted in as liberal a spirit as the language would 
reasonably admit of. [p. 217, col 1.] 

The word ‘representative’ in the section is not 
confined to legal representatives, [p. 217, col. 1.] 

Per Oldfield, J.— The inclusion of auction-pur- 
chasers as parties to proceedings relating to an 
auction-sale does not make section 47, Civil Pro- 
cedure Code, inapplicable to them. [p. 218, col. 2.] 

Ordinarily, the purchaser at a sal© held in exeou- 
tion of a money decree is the representative of 
the judgment-debtor. Where he is also the decree- 
holder and .his position comes in question in distinct 
proceedings, his character as deoree-holder in one 
execution can have no effect on his position in 
another and there is nothing in authority or on 
principle to debar his being treated like any other 
stranger to the latter, no reason appearing for 
according him any other rights than a stranger 
purchaser from the judgment-debtor, whether by 
execution or private sale, would acquire. [p. 220, 
col. 1.] 

The purchaser from a decree-holder pui'chasor 
under a money decree is a representative of tho 
judgment-debtor for the purposes of enquiry into 
a question relating to the execution of a distinct 
decree affecting the same property, [p. 220, col. 1.] 

The term ‘representative’ in section 47, Civil 
Procedure Code, is not to be identified with ‘legal 
representative’ in section 2 (II ) of the Code and a 
purchaser at a Court auction represents some one, 
that is, either the judgment-debtor or tho docroo- 
holder [p. 220, col. l.] 

Per Seshagiri Aiyar, J.- Where tho equity of 
redemption is purchased under a money decree, in 
matters relating to the execution of a mortgage 
deoree, the auction-purchaser under tho money 
decree will be the representative of the judgiaent- 
debtor in the mortgage decree, [p. 220, col. 2.J 

Whether an auction-purchaser, be he tho docroo- 
holder himaelf or a stranger or purchaser from tho 
decree-holder purchaser, is a party to the procoedinga 
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in respect of the sale depends on whether the issues 
arising for decision relate (a) to execution, (&) to 
deciding rival rights of the decree>holder and of 
the judgment'debtor in the subject-matter. If 
these conditions are satisfied, the fact that others 
are interested in the result of the decision should 
not affect the jurisdiction and competency of the 
executing Court to deal with the matter, [p. 221, 
ol. 2.3 

Prosunno Kumar Sanyal v. Kali Das Sanyal, 19 0. 
683; 19 1. A. 166 (P. G.); 6Sar, P. C. J. 209, applied. 

Appeals against tbe order o£ the Conrt 
of the Sabordinate Jadge. Kamnad at Madnra, 
is Exeoation Appeal No. 374 of 1918, in 
Exeontion Appeal No. 322 of 1918, inExeontion 
Petition No. 269 of 1917, in Original Sait 
No. 64 of 1916, (on tbe file of tbe Coart 
of tbe Temporary Sabordinate Jadge of 
Kamnad at Madara), in Exeoation Appeal 
No. 36 of 1918, in Exeoation Petition No. 1 
of 1918, in Original Sait No, S4 of 1916, 
(on tbe file of tbe Court of tbe Temporary 
Sabordinate Jadge, Ramnad at Madara) and 
in Misoellaneoas Petition No. 165 of 1918, in 
Exeoation Appeal No. 157 of 1913, in Exeoa- 
tion Petition No, 269 of 1917, in Original 
Suit No 64 of 1916 on the file of tbe 
Court of tbe Temporary Sabordinate Jadge, 
Ramnad at Madara, respectively. 

FACTS. — The appellant was the vendee 
from a money deoree-bolder parobaser. Tbe 
respondents were the money decree holder 
parobaser and a stranger parobaser under 
a mortgage deoree against the same jadg- 
ment-debtor. The first was tbe prior sale. 
Tbe question was whether tbe appellant 
was a party within tbe meaning of 
section 47, Civil Procedure Code, so as to 
give him the right to present this appeal 
from the execution proceedings under the 
mortgage-decree. 

These appeals coming on for beariog 
on the 21st February 1919, upon perusing 
the petitions of appeals, tbe orders of tbe 
lower Court and tbe records in tbe oases, 
and upon bearing tbe arguments of Mr. 
(l\ a. Venkatarama Sastriar for Mr, F, 
F urushotkama Aiyar^ for tbe Appellant in all 
and of Mr. S, T. Srinivasagopalachariary' for 
tbe Respondent in Appeals Against Orders 
Nos. 1S8 and 260 of and of Mr. A, 

Chidambaram, for the Respondent in Appeal 
Against Order No, 315 of 1913, and the 
appeals having stood over for consideration 
till tbe 11th of March 1919, the Court made 
the following 


ORDER OF REFERENCE TO A FULCj' 

BENCH. 

OLDFieLD, J.— The same preliminary objec- 
tion has been taken to the bearing of 6aoh of 
these three appeals, that they are not 
anthorizsd by section 47 of the Code of Civil 
Prooedare. 

Tbe appellant in each is tbe same 
individual. Bat tbe oiroamstanoes differ, 
except in so far as the same two liti' 
gations are in question in each as tbe 
origins of tbe respective titles of the parties. 
Tbe appellant relies in Appeals Against 
Orders Nos. 1^8 and 315 on the sale of 
part of the suit property to him in execu- 
tion of a money deoree and in Appeal 
Against Order No, 260 on tbe sale of 
part of it to bis vendor, the money 
deoree holder, and contends that for all 
purposes, iooluding these appeals, be became 
tbe representative of tbe judgment-debtor, 
These sales were, however, subject to a mort- 
gage. On it without notice to tbe money decree- 
holder and (it is alleged) without bis 
knowledge, between tbe attachment and 
sale under tbe money deoree a suit was 
filed and a preliminary deoree was 
obtained. After tbe delivery under 
tbe money deoree, a final deoree 
was passed on the mortgage and a sale 
took place. Tbe purchasers of the portions 
of tbe property concerned in Appeals Against 
Orders Nos. Ia8 and 315 were respectively 
tbe mortgigd' decree* holder and a stranger. 
They have obtaiuel orders for removal of 
appellant’s obstraotion to their possession, • 
Appeal A gainst Order No. 260 relates to a sum 
o* money in Conrt, which represents the crop 
on Part of the property and has been awarded 
by the lower Court to tbe mortgage decree- 
holder purobassr. Shortly the array of 
the parties in their legal character is ee 
follows: — 

A. A. O. No. Money Deoree Mortgage Decree. 

188 Purchaser v. Decree-holder 

parobaser. 

316 Purchaser v. Stranger pur- 

chaser. 

260 .Decree-holder ... v. Decree-holder 

purchaser’s vetdee purchaser. 

The first point requiring notioa is that 
the parties’ rights arose 10 two distinct 
litigations and tbe decision in Maniavilli 
Bama Bow v. Sivanarayana (1) gives some 

(1):49 lad,;Oas, 620; 25 M. Ii. T.463, 9 Ii.’.W, SJ. 
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support to the view that this faot alone 
is suffieient to negfative appellant^s repre- 
sentative oharaoier for the present purpose. 
But that deoieion is expressed very shortly 
and it is possihle that the learned Judges 
ooDoerned in faot relied on the broader 
oonsiderations to be referred to later. In 
Muhcunmad Bava Sahib v. Ramachandra 
Thevar (A. S. No. 249 of 1916) it was 
observed that the* purohaser must be a 
representativB for all purposes or none. If 
there is no objeotion on other groandsto 
treating the present appellant as a repre 
sentative of the judgment-debtor, the faot 
that be obtained the latter’s interest through 
a Oourt sale in another execution and not 
through a private transfer does not appear 
to affeot bis rights or to -deprive him of 
theobaraoter of a person, on whom an interest 
has devolved within the meaning of Order 
XXII, rule 10, It is only possible that 
one distinction may be necessary, and that 
only in Appeal Against Order No. 260. 
If the controversy had arisen in the 
execution of the money decree, it would 
have been necessary to regard appellant as 

the representative of the decree-holder, from 
whom he purchased, in accordance with 
the deoieion in Sandhu Taraganar v. Httsaain 
Sahib (2) and the judgment of Wallis, J., 
in NadamuniNiirayana Iyengar y, Veerabhadra 
Billai (Z), But in those oases only one 
litigation was in question as an origin of 
title and the identification of the transferee 
with the decree-holder was clearly necessary, 
if the controversy between the latter and 
the judgment-debtor or his representative 
was to be settled speedily in execution and 
a separate suit was to be avoided. In 
the present case the contrary will be the 
wsult, since, as was decided in Oour Mohun 
wuli V. Dinonath Karmokar (4) and as 
the judgment of Krisbnaswami Alyar, J,, 

>n the case last cited implies, section 47 
does not cover disputes between a party 
and his representative or between the 
representatives of the same party. Where, 
as here, two litigations are in question, 

^ decree-holder in one 
of them and hU temporary ownership of 
the property is material only in it and 


(2) 28 M. 87| 14 M. L. J. 474. 
Ind. Oas. 429; 34 M. 
® b. T. I62j 21 M. L. J. 
i^) 26 0. 49{ 2 0. W. N. 76. 


417; (1910) M.W.N. 
928. 


can have no significance with reference to 
the right of his transferee of the property 
to intervene in execution in the other. 
There would accordingly seem to be no 
substantial reason against bolding that the 
purchaser in that one from a decree bolder 
purchaser ia for the purpose of execution 
proceedings in the other the representative 
no longer of that decree-holder, but of 
the common judgment-debtor, to whom his 
interest ia ultimately to be traced. It may, 
therefore, be possible and advisable to restrict 
the effect of Sandhu Taraganar v. Hussain 
Sahib (2) in this direction. 

The position of the parties in the 
present cases is, however, further com- 
plicated by the dicta of Xrishnaswami 
Aiyar, J., in Nadamuni Narjyana Iyengar v, 
Veerabhadra Pillai^Z) already referred to, that 
where the decree is a mortgage decree, 
the purchaser in execution will be the 
representative of the judgment-debtor and 
that, where property is attached and sold 
under a money decree, a stranger purchasing 

the property is not the representative even 

of the judgment-debtor, still less can be be 
the representative of the decree-holder.” 
These dicta were apparently accepted in 
Thangavelu Hudaliar v. Mahomed Ibrahim 
Sahib (5) and were followed, although not 
specifically mentioned, in Arasayee Ammal 
V. Sokkalinga Mudali (6). To apply them 
to the present cases the appellant in Appeals 
Against Orders Nos. 18S and 315 will not be 
the representative of either party to the money 
decree or of the judgment-debtor either under 
it or the mortgage decree; and the appellant 
in Appeal Against Order No. 260 will not be 
the representative of the jadgment^debtor, 
whose property he has acquired, but with 
reference to Sandhu Taraganar v. Hussain 
Sdhib (2), only of the money decree, 
bolder who has no connection with the 
mortgage proceedings. And accordingly 

section 47 will not be applicable to appel- 
lant’s intervention in those proceedings 
in any of the oases. It has no doubt 
been argued before ns that, if the pur- 
chaser under a money decree does no!: 
represent the judgment debtor, he 
represent the decree-holder. But the an- 
ts) 34 Ind. Cus. 769; 3 L. W. 377. 

(6) 33 Iiul. Cus. 84; (1910) 1 M. W. N. 287; 3 h, \Y, 
289. 
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swer io thi.*?, so far as ib is based on 
aothority, is given in Krishna Satapasti y« 
Sarcisvatula Samhasi^M Rctc (7) and, as it 
.assumes wbat Kriebnaswami Aiyar, J., did 
not bold, that the pnrobaser mnst have 
some representative obaraoter, and as it 
oorre&ponds with no aotnal inoideat of the 
pnrobase, it is useless to pursue it farther 
as a reoonoiliation between tbe alternative 
theories. To turn to tbe other party to 
these disputes, the person claiming under 
tbe mortgage decree sale, he will, as a 
stranger, be a representative in Appeal 
Against Order No. 315, but of the 
debtor according to the anthority under 
consideration, whilst in Appeal Against 
Order Nos. 188 and 260, as he is himself 
tbe decree bolder, no qaestion of repre* 
sentation need be considered. 

1 have referred to the application to the 
cases before ns of tbe views of Krishna* 
swami Aiyar, J , in detail in order to illus- 
trate their effect in instance, typical of a 
majority of tbe combinations which can 
occur. Tbe first result that tbe purchaser 
at a money decree sale cannot be regarded 
as a representative, entails that disputes, 
to which he is a party, and they will be 
a large proportion of those requiring set* 
tlement, cannot be dealt with except by 
separate suit, whether they arise in con* 
nection with tbe execution of that decree or 
of some other. This is inconsistent with 
the expressed disposition of the Judicial 
Committee and other Courts to extend the 
scope of section 47. It, moreover, was not 
justified by tbe learned Judge by reference 
to any principle; and, where, as be admit- 
ted, tbe purchaser obtains the right of the 
judgment debtor in the property, it is with 
all respect impossible to understand bow 
tbe legal incidents, including the remedies, 
with their appropriate procedure, attached 
to that right, do not pass with it. And 
there is no necessity to adhere to this view 
in order to be consistent with o^her deci- 
sions, For in Paramanandu D s v. Hahdbeer 
Doss.i (8), Kuppana Kavundan v. Kumara 
Kavunian (9) and tbe very recent case of 
Muhammad Bava Sa^a6 v. Ramachandra 

(7) 31 M. 177; 3 M. L. T. 306. 

(8J 20 M. 378; 7 M. L- J. 89. 

(0^ 7 Ind. Caa. 418; 34 M. 450; 20 M. L. J. 961; 8 
M. L. T, 240; (1910) U. W. N. 574. 


Thevar, A. S. No. 24& of 1916, the 
conclusion was in favour of representation of 
tbe judgment debtor, 

Tbe case of a stranger purchaser under 
a mortgage decree is similarly dealt with 
without discussion by Krisbnaswami Aiyar^ 
J. His statement that be is the representa-' 
tive of the jndgment debtor is opposed to 
tbe opinion of Moore, in Kasinatha Ayoar 
V. Uthumansa Rowthan (10). But that deci- 
sion was doubted in Stvarama Sastrial v. 
Somasundara Mudalt (II) and there appears 
to be nothing farther in the authorised 
reports in this Presidency. Here again 
there is some uncertainty, althongh less 
than in the case of a parobaser under a 
money decree. It is, moreover, desirable 
that, if an anthoritative decision is 
to be given on this part of the 
law, the position of purchasers at both 
descriptions of sales should be settled 
on identical considerations, so far as they 
are applicable. That an anthoritative 
ddoiaioD, snob as my learned brother and 
I cannot give, is rendered necessary by 
the judgment of Kriahna^wami Aiyar, J., 
in Nadamuni Narayana Iyengar V. Veerabhadra 
Pillai (3) and the oases, in which it 
has been followed, admits of no doubt. 
I, therefore, refer to a Full Bench the 
questions as arising in tbe case before 
us: — 

1. Whether a purchaser at .a sale 
held in exeontion of a money decree is ft 
representative of a party and, if so, of 
which party for tbe purpose of enquiry 
into a question relating to tbe execution 
of (o/ that money decree, (&) any other 
decree affecting tbe pnrobased property 
and against tbe same judgmeatodebtor, 

2. Whether a pnrjhaser from a decree* 
holder parobaser under a money decree 
is a representative of a party for 
either of these purposes and, if so, of 
which. 

3. Wnetber a stranger parobaser at ft 
Stile iu cxeautioD of a mortgage decree is 
tbe representative of a party and, if so, of 
which. 

SesdAOiKi AiyaS, j. — 1 do not wish to 
express any decided opinion on the oases 

quoted before ns. It is clear that they 

, • 

(10) 25 M. 629; 12 M. U J. 1. 

(11) 28 M. 119, 
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oannot be reooDoiled with each other. The 
noent jndgmentof tfae learned Obief Jastioe 
and Eamaraewami Sastri, J., in Appeal 
No, 249 of 1916 renders it neoessary that 
the whole matter shoald be fnlly oonsidered 
and that a definite rale of law shoald 
be laid down for the gaidanoe of the 
Oonrts below. One proposition seems to 
be hardly dispnted, namely, that the pnr- 
ohaser who is a deoree<holder, is a party 
to the suit within the meaning of that 
expression in seotion 47 of the Civil Pro« 
oedare Code. There is considerable diver- 
gence of opinion as to whether an anotion- 
parohaser who is not a decree* holder, is 
a representative of any party to the suit. 
In this Presidency it seems to have been 
assnmed that he wonld be the representative 
of the decree-holder. Jn Allahabad this 
view 18 not accepted. The recent jadgment, 
to which I referred, throws doubt upon 
the earlier Madras oases. It may lead to 
no violation of any general principle if he 
is regarded as representative of one party 
or the other. But it is absolutely neoessary 
that it should be determined authoritatively 
whose representative he is, if he is a 
representative at all. I, therefore, agree that 
the questions proposed by my learned brother 
should be referred for the decision of the Pall 
Bench. 


These appeals came on for hearing on 
the let and 2nd September 1919, in pui* 
Buanoe of the Order of Reference to the Pall 
Bench. 

Mr. T. R. Venkatarima Satiri, for the 
Appellant. — Section 47 applies. SeeNadamuni 
Nnrayana Iyengar v. Veerahhadra. Pillai (3) 
and the oases in which it is followed. 

Mr. 8. T. Srinivasagopalaekari, for the 
Respondents. — Section 47 does not apply. 
The appellant is not the representative of 

any party to the proceedings on the mortgage- 
decree. 

[Abdjb Rahim, Offg. C. J.— If the sale to 
the appellant was not in Court auction, but 
privately by the jadgment debtor, you would 
be a representative of ^he judgment-debtor. J 

Quite so. But section 47, Civil Pro- 
oedure Code, does not contemplate prooeed- 
wgs under two decrees. The appellant, 
being a vendee from the decree-holder 
purchaser under the money decree, is his 
Fepre?entative so far as that decree is con- 
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oerned. He is not the representative of the 
jadgment- debtor. See Krithna Saiapasti v7 
Rarasvatula Samha^tva Row (7), Meda 
nasuhamma v, Bapireddi Oart Ohtnnayya (12), 
See also Manichka Odayan v. Bajogopala 
Pillai (13), Arthanari Ohettiar v. Nagoji Eao 
(14). 

[S*8HGi3i Aitab, j. — T he property is sold 
subject to the mortgage.] 

The liability of the property does not 
make me a representative of the judgment- 
debtor. See Oanapathy Mttdaliar v. Krishna* 
mackariar (15), Kfarsinghhhat v. BanduKrishna 
(16).^adamunt Naray ana Iyengar y, Veerdbha- 
dra Pillai (3) does not provide for the case 
of two decrees against the same judgment- 
debtor. There is no sort of privity between 
the appellant and any of the parties to tfae 
mortgage-deoree. See Krishnabhupati Devu v. 
Vikrama Devu (17). Reference was also made 
to Mandavilli Rama Bow v. Sivanarayana (18), 
Thangavelu Mudaliar y. Mahomed Ibrahim Sahib 

(5) , Arasayee Ammal y, Sokkalinga Mudali 

(6) , Radhamadhub Holdar v. Monohur Muker- 
jee (19), Ishan Ohunder Sirkar v. Beni Madhub 
Sirkar (20), Ouhari Lai v. Madho Ram (21), 

Appeal No. 24^ of 1916 (unreported) takes 
a contrary view to Nadam Narayanauni Iyengar 
V. Veerhhadr a Pillai (3). 

There is no question of Us pendens, as the 
mortgage suit was instituted only after the 
attachment under the money decree. 

Mr. T, R. Venkaiarama Sastri, in reply. — 
The fact that the appellant is no party to 
the mortgage decree does not prevent the 
application of section 47, inasmuch as he 
has purchased subject to the claims under 
the mortgage. See Prosunno Kumar Sanyal 
V. Kali Da« -SanyaZ (22). See also Mathara- 
sappa Ohettiar v. Muthu Ohetiiar (23), 
Sandhu Taraganar v. Hussain Sahib (2). 

(12) 47 Ind. Cas 628; 41 M. 467. 

(13) 30 M. 507; 17 M. L. J. 291; 2 M. L T. 347. 

(14) 14 Ind. Gas. 836; (1912) M. W. N. 5i3. 

(16) 44 Ind. Cas. 865; -tl M. 403; 23 M. L T. 198; 
27 C. L. J. 367; 34 M. L. J. 463; 4 P. L \V. 3tO: 
(1918) M. W. N. 310; 20 Bom. L. R. 580; 22 C. W. N. 
663; 16 A. L. J. 63; 8 L. W.427 (P. C.) . 

(16) 46 Ind. Cas. 113; 42 B. 411; 20 Bom. L. K. 
495 

(17) 18 M. 13. 

(18) 49 Ind. Cas. 629; 25 M. L. T, 153; 9 L. \y. i>!. 

(19) 15 C. 766. 

(20) 24 0. 62 (F. B.); 1 C. W. X. 36. 

(21 p 26 A. 447; A- W. N. (1901), 61; 1 A. L. J,:-., 

(22) 19 0. 683; 19 I. A. 166 (P. C.); 6 Sav. V. P, J. 
209. 

(23) £0 Ind. Cas. 931; 9 L. W. 596. 
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Abdur Rahim, Ofpg. C. J, — This is 
a reference to the Fall Benoh made in 
certain appeals against orders whiob 
arose under the circumstances mentioned 
in the order of reference. Briefly speaking, 
the claims of the deoree-bolder>poroha8er 
of the disputed property in execution of 
a money decree and of his veodee having 
been disallowed as against the purchasers 
under a mortgage decree, one of them being 
the deoreo'holder himself with respect to 
a part of the property, the purchaser of 
the other part being a stranger, the ques- 
tion arose whether the order of the lower 
Court comes within the purview of section 
47 of the Code of Civil Procedure and is, 
therefore, appealable. The suit on the 
mortgage was instituted after the attach- 
ment in execution of the money decree 
and the sale under the money decree 
which was subject to the mortgage was 
made between the dates of the preliminary 
mortgage decree and the final decree. 
I shall proceed on the basis assumed in 
the order of reference that the question that 
has arisen relates to execution, discharge or 
satisfaction of the decree within the meaning 
of section 47, and that all that we are asked 
is whether such a question arose between the 
parties to the suit in which the decree was 
passed or their representatives. 

As I understand the facts, the ques- 
tion in the appeal arose in execution of the 
mortgage decree; and, so far as the decree- 
holder- purchaser is concerned, there can be 
no question of bis position as he is a party to 
the suit. 

But the decisions of this Court as to who 
are to be deemed, within the meaning of 
section 47 of the Code of Civil Procedure, 
to be the lepresentatives of the parties to 
the suit in which the decree which is being 
executed was passed, are in a state of consider- 
able oocfliot. On the question whether the 
purchaser can be regarded as the representa- 
tive of the decree holder in oases arising 
between him and the judgment-debtor or his 
representative Moore, J., had no hesitation in 
Katinatha Ayyar v Uthumama Bowthan (10) in 
holding that the auction-purobaaer, even if he 
was not the decree-holder, was the repre- 
sentative of the judgment-creditor, basing, his 
opinion on the Privy Oounoilrnling in trosunno 
KumaT Sanyal v. Kali Das Sanyal (‘22) and 


on the Full Bench ruling of the Calcutta' 
High Court in Jshan Ohunder Sirkar v. Beni 
Madhuh Sirkar (20) and on that of a Divisional 
Bench of the same Court in Bwar Buhsh Sirkar 
V. Vatik Jali (24). Bhashayam Aiyangar, J., 
the other learned Judge, did not express anj^ 
dissent from that view, but pointed out tba^ 
the order was nonetheless an order nndec 
section 244 (now section 47), because it was 
also passed under sections 318 and 834 of the 
Code of Civil Procedure (corresponding to 
rules 95, 97 and 98 of the Code of Civil 
Procedure). The ruling was followed by.: 
White, C. J., and Subramania Ayyar, J , in 
Sandhu Taraganar v. Hueeatn Sahib (2), by 
White, C. J. and Sankaran Nair, J., in Artha- 
nari Ohettiar v. Nogoji Rao (14) and by. 
Benson and Wallis, JJ. in JlfantcA;^a Olayan'. 
V. Rajagopala Filial (13). But the opposite- 
view is expressed by White, 0. J.| 

sitting with Miller, J., in Krishna Satap'istiv, 
Sarasvatula Samhasiva Bow (7) and by Wallis 
and Krishnaswami Aiyar, JJ., in Nadamuni 
Narayana Iyengar v. Veerahhadra Pillai 
(3) and has been accepted by Sadasiva* 
Aiyar and Bakewell, JJ., in Meda Ohinna* 
suhamma v. Bapireddi Qari Ohinnayya 
(12). In this Court, therefore, the: 

ooifllob of opinion on the point is 
such that one could not say that there is 
a clear preponderance of authority in 
support of one view rather than the other. 

As regards the other High Courts, it was 
held by Jenkins, C. J., in Maganlal Mulji 
Doshi Muljt (25) that an aaotion-parobasar 
could not be regarded as the representative, 
of the decree-holder for the purposes pf 
an application under section 3.C (a) of. 

the old Code, but Order XX 1, rule 89, of 
the new Code now expressly provides that 
a person owing property which has been 
sold or holding an interest therein by 
virtue of a title acquired before such sale, 
may also apply to have the sale set aside 
on depositing the purchase money. As. 
regards Calcutta and Allahabad no express 
ruling on the question has been cited 
before uaand 1 have not found any. 

On the question whether an auotion- 
purchaser can be treated as the repre- 
sentative of the judgment-debtor, we find> 
a similar conflict. In Paramananda Dae 
V. Mahabeer Doseii (8) Subramania Aiyar 

(24) 26 0. 260; 8 0. W. N. 222. 

(25) 25 B. 631; 8 Bom. U E. 26^, 
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and Boddam, JJ., and in Sivaraina Sasirial 
V. Somasundara Mudali pi) Snbramania 
Apyar and Sankaran Nair, JJ., ananrered the 
question in the affirmative. Bat in Nadamuni 
Narayana Iyengar v. Veerahkadra Pillai (3), 
already mentioned, to whioh Wallis, G. J., 
was a party, Krishnaawami Aiyar, J., held 
that he was not eaoh a representative, and 
this view has been followed by Sadasiva 
Aiyar and Moore. JJ., in Thangavelu Mudaliar 
V. Mahomed Ibrahim Sahib (5) and in 
Araaayee Ammal v. Sokkalinga Mudali (6), 
at least in oases where the deoree does 
not mention or afFeottbe property parobased. 
In another oase reported in Kuppana Kavun^ 
dan V. Kumara Kovundan (9), both Wallis 
and Kriahnaswami Aiyar, JJ., held that 
the anotion-pnrobaser woald be the 
representative of the jadgment-debtor, and 
in an anreported judgment in Appeal 
No. 249 of 1916, Wallis, C. J., sitting with 
Kumaraswami Sastri, J., expressly disapproved 
of the dictum of Kriahnaswami Aiyar, J., in 
Nadamuni Narayana Iyengar v. Veerabhadra 
Pillai (3) and of the rulings in Thangavelu 
Mudaliar v. Mahomed Ibrahim Sahib (5) and 
Araaayee Ammal v. Sokkalinga Mudali (6), 
following Paramananda Daa v. Mahabeer 
Doaa-i (8), Sivarama Saatrial v. Somaaundara 
Mudali (11), N arayanaaatomi Naik v. 
Seahappaiyer (26) and Kuppana Kavundan 
V. Kunara Kavundan (9). Though on this 
aspect of the question also it cannot be 
said that the law is settled by a long 
current of decisions in this Court as the 
learned Chief Justice suggests in the 
anreported judgment, I agree with him 
BO far that the view that an auction* 
purchaser of the jadgment*debtor’s interests 
in the property in dispute is his repre* 
sentative for the purposes of section 47 of 
the Code of Civil Procedure has a prepon* 
deranoe of authority in its favour. As 
regards the other High Courts, both 
Calcutta and Allahabad [see I$han Chunder 
Sirkar v. Beni Madhub Sirkir (20) and 
Qulzari Lai v. Madho Ram (21)] have 
finally decided in favour of the view that 
the word representative, when taken with 
reference to the judgment-debtor, does not 
mean only his legal representative, that is, 
his heir, executor or administrator bat it 
means bis representative-in interest ^ and 


includes a purchaser of his interest, whether' 
by a private sale or at Court auction, 
who, so far as such interest is concerned, 
is bound by the deoree. In Allahabad [Madho 
Das V, RamJi Pafakl27)'i and probably also in 
Calcutta, the purchaser would not be re* 
garded as the representative of the judgment* 
debtor except in oases wh^re the property 
purchased by him is involved in the deoree 
in the course of execution of which the 
question has arisen. But except in Araaayee 
Ammal v. Sokkalinga Madali (6) this distinc- 
tion does not appear to have been drawn 
in the rulings of our Court. A recent 
Pull Bench of the Bombay High Court 
in Narsinghhhat y. Bandu Krishna (16) has 
ruled contrary to the view of the law as 
laid down by the Calcutta and Allahabad 
Pull Benches. 

Now, the Code has not defined the 
word ^representative’ though it has defined 
the phrase legal representative’. But that 
the two terms are not used in a synonymous 
sense is obvious, for while in section 47 
the liegielature uses the word Vepresentative’, 
it uses the phrase 'legal representative’, 
as it were by contrast, in sections 50 and 
52 and so on. Nor can there be any doubt 
that the word representative’ was intended 
to have a wider meaning than 'legal repre- 
sentative.’ 

I think some light can be obtained on 
this question if we find out in what 
matters the purchaser of the interest of the 
jadgment-debtor in property sold in execution 
can apply to the executing Court for redress 
or can be proceeded against in that Court. 
Under section 64 an alienation after attach- 
ment is void as against all claims enforceable 
under the attachment. Under section 74 
where the purchaser has been obstraoted 
in obtaining possession by the judgment- 
debtor or by any one on his behalf, the 
latter can be dealt with by the Court at 
the instance of the deoree holder or purchaser. 
Then we find under Order X^i.1, rule 35, that 
under a deoree for delivery of immoveable 
property possession may be given by tf o 
Court executing the deoree by removing 
any person bound by the deoree, whioh 
would apparently include a purchaser 
lite. This seems to be made clear by Lha 
fact that under rule 54, whioh provider f .. 


(20) 17 M. L,J.321. 


(27) 16)4. 286; A, W. N. (1894)84. 
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attaohment of immoveable property, persons 
are prohibited from taking^ any benefit 
under any transfer made after attaohment. 
In the ease of a person who claims a title 
to the property either independently of the 
defendant in the snit or if from the defend, 
ant he asserts a title anterior to the 
institution of the suit in which the decree 
under execution was passed, his claim is 
placed on a different basis by the Legis- 
lature. If such a person is in possession of 
the property, the Court executing the decree 
cannot dispossess him and his right to 
establish his title by a separate suit is ex- 
pressly recognised. See Order- XXI, rules 58, 
63, 99, 100 and 101, By rule 89 an appli- 
cation to set aside a sale by depositing the 
purchase-money may be made by any person 
owning the property or holding an interest 
in the property under a title acquired before 
sale, and such an application would clearly 
be one between the judgment-debtor or a 
person who has acquired his interest on the 
one hand and the decree-holder and the 
purchaser under the decree on the other. It 
further says that the judgment debtor’s 
liability for costs will not be affected by 
such application. By rule 90 an applica- 
tion to set aside the sale on the ground 
of irregularity may be made by the decree- 
holder or any person entitled to rateable dis- 
tribution or a person whose interests are 
affected by the sale, and to such an applioa- 
tion the purchaser would clearly be a neces- 
sary party and questions arising under the 
application may have to be determined 
between him aud the decree-holder or the 
judgment debtor, as the case may be. The 
purchaser may himself apply to have the 
sale set aside on the ground that the judg. 
ment-debtor had no saleable interest and 
only on questions raised under rules 89, 90 
or 91 being decided in favour of the pur- 
chaser that the sale will be confirmed. The 
purchaser can apply for the delivery of the 
property purchased by him as against the 
judgment-debtor or against any person 
claiming under a title created by the judg- 
ment. debtor subsequently to the attaohment. 
If the bolder of a decree for possession of 
immoveable property or the purchaser of any 
such property sold in execution of a decree 
is obstructed in obtaining possession, that is 
a matter to be investigated by the executing 
Court. If the resietanoo or obstrnctinn is 


by the judgment debtor or by a transfer^b 
from him after the institution of the suit iii 
w^hioh the decree was passed, in that caa^ 
the question is to bs decided finally in execu-^r 
tion. On the other hand if the obsfrnbtojp 
18 a bona fids claimant under a title indepen, 
dent of the judgment debtor then, aa alreiidy 

mentioned, he would have a right to s^e jn 

spite of the decision in exeontion. 

I think these provisions of the Oode ^ow 
that the Legislainre intended, that all 'queri- 
tiona affecting a purohaser of the inteteat of 
the judgment-debtor in property which ia 
either affected by the decree nr is sold under 
a decree, are to bo decided in execntioh 
between the parties interested if the pur- 
chase was after the institution of the suit, 
whether at a private sale or at a sale in execu- 
tion of a mouey decree against the defend- 
ant. I may here also refer to seotidn 146; 
which says that Save as otherwise provided 
by thia Code, or by any law lor the time 
being in force, where any proceeding may 
be taken or application made by or agaibCt 
any person, then the proceeding may be 
taken or the application may be made by or 
against any person claiming under hiip'.” 
Under this section the claim is not doDfiue'd 
to an interest in property. It seems to' md 
that the purchaser of property in exsoutioti 
of a decree may well be said to claim imder. 
the decree-holder for the purpoees of pro- 
ceedings under section 47 in which his rights 
are affected. It may also here be pointed 
out that the law, so far as the rulings of 
this Court and also of the Calcutta High Court 
go, is settled that not only the assignee bf a 
decree-holder comes within the scope of sec- 
tion 47 but a person attaching the decree ifl 
the representative of the decree-holder with- 
in the meaning of this section — see Sah 
Man Mull v. Kanagasabapathi (28), Krishnan 
v. Venkatapathi Ohetiy (29), Feary Mohun 
Ohowdhry v. Romesh Ohunder Rfundy (30). 

I do not see how the case of a purchaser ifi 
exeontion of a decree can well be distingui&h- 
fd on principle. On the other band, where 
the interest of the purchaser of property 
either in execution of the Paine decree br 
of aootber decree is affected by any question 


(28) J6 M. 20. 
(.9) 29 M. 818. 
(30)116 0. 871, 
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raised in ezeotttion by the holder of the deoree 
under ezeoution the parohaeer is entitlod to 
defend his interest as a person olaiming under 
the judgment debtor. As bas been pointed 
out time after time by the Privy Oounoil as 
well as by the High GourtSi section 47| 
oorresponding to the old seotion 244, should 
be interpreted in as liberal a spirit as the 
language would reasonably admit of. I 
woulij^, therefore, have little hesitation in bold- 
ing that the word ‘representative* is not 
intended to beoonfined to legal representative 
but is used in the wider sense indioated in 
Krishnahhupati Devu v. rxTcroma De.u (IV): 
“it is a well-known principle that a purchaser 
in a Oourt-sale represents the judgment- 
debtor to the eztent of the right, title and 
interest as he bad in the property pur- 
chased at the date of sale and represents 
the ezeoution ormitor, in so far as he had 
a right to brin^ such right, title and 
interest to sale in satisfaction of the deoree.” 
This principle was laid down by Muttusami 
Ayyar and Best, JJ,, in bolding that the pur- 
chaser was a party claiming under the 
ezeoution creditor within the meaning of 
seotion 13 of the old Civil Procedure Code; 
and there was thus privity of law between 
the two. No doubt the learned Judges 
with reference to some oases cited against 
that proposition dismissed them with the 
remark that they were oases under section 
244 and not under section 13, but they 
were not considering any question under 
the former section. I do not see why 
ibe principle should not be applied to 
section 47 of the Code of Civil Procedure as 
well. 

The question, however, seems to be 
concluded by the ruling of the Privy 
Council in J'rosunno Kumar Sanyal v. Kali 
Vas Sanyal (22), where their Lordships 
say: “it is of the utmost importance that 
all objections to ezeoution sales should 
be disposed of as cheaply and as speedily 
as possible and their Lordships are glad 
to find that the Courts in India have 
not placed any narrow oonstrcotion on the 
language of seotion 244, and that when 
a question has arisen as to ezeoution, 
discharge, or satisfaction of the deoree 
between the parties to the suit in which 
the deoree was passed, the fact that the 
purchaser who is not a party to the suit 
is interested in the result has never been 


held a bar to the application of the sec- 
tion.** Their Lordships in laying down 
the law in these terms observed that as 
the respondent was not represented before 
them, they had ezamined the rulings of 
the Indian High Courts for themselves; 
and they also mention that Mr. Dojne 
who appeared for the appellant admitted 
before them that it was the common 
practice to make the auction-purchaser a 
party to an application for setting aside 
an ezeoution sale; in that case the appel- 
lant wanted by a suit to have the judicial 
sale of the Zamindari set aside on the 
ground of fraud on the part of the deoree* 
holder and it was held that the question 
was determinable by virtue of seotion 244 
only by an order of the Court ezeouting 
the decree and not by a separate suit. 
No doubt their Lordships do not say that 
the auction-purchaser would be a repre- 
sentative of either the judgment debtor or 
the decree-holder within the meaning of 
section 244, but they clearly intended to 
lay down that as a party most interested 
in the result be would be entitled to be 
beard in any application under section 244 
and that if the question was one of the 
character described therein, i e., relating 
to the ezeoution, discharge or satisfaction 
of the deoree, then it must be determined by 
a proceeding under that seotion, in which the 
auction-purchaser must be joined. In Maganlal 
Uul.i V. Doshi Mul)i (25) above mentioned it 
is observed that the Privy Council could not 
have intended to delete the words “arising 
between the parties to the suit in which 
the deoree was passed or their representa- 
tives*’ from seotion 244. But there seems 
to be no inoonsistecoy, if T may respect- 
fully say BO. in holding that the question 
was one arising between the parties, al- 
though an auction- purohaser who was most 
interested iu the dispute was entitled and 
bound to ask for a decision by the Court 
ezeouting the deoree. Otherwise the result 
would be that the judgment- debtor and 
the deoree holder would be bound to liavu 
the question .settled by the ezeoution Conrl 
and so far as the purchaser was oo-i. 
oarued, a fresh decision would havo to < 
obtained by a separate suit. 

The law, therefore, in my opini.’.’j is 
that a person who has bought the propo^ ty 

of the defendant in a suit since the instuu- 
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tion of that suit, whether at a Court anotion 
held in eseoation of a money decree 
passed in another suit or by private pur- 
ohasOi is entitled and bonnd to have any 
question relating to the ezeoution, discharge 
or satisfaction of the decree decided under 
section -i? by the Court executing the 
decree, when his interest is affected either by 
the decree itself or by the sale held in 
execution of that decree, and the same rule 
applies to a purchaser of the property 
under such sale, whether he is the decree* 
holder himself or a stranger. Whether the 
purchaser in the one case or the auction- 
purchaser in the other is to be regarded 
as the representative of the Judgment- 
debtor or the decree-holder depends upon 
the nature of the question raised and who 
the contesting party is. This is in 
accordance with the view of the law adopted 
in Katinaiha Ayyar v. Utkumansa Rotothan 
(10), Taraganar v. Hussain Sahib 

(2), Arthanari Ghettiar v. Nagoji Rao (14), 
Manickha Odayan v. Rajagopala Pillai (13), 
Faramananda Das v, Mahabeer Dossji (8), 
8tt;urama Sastrial v. Somasundara Mudali 
(U), Suppana Kavundan v. Kumara Kavundan 
(9) and the unreported judgment in Appeal 
No 249 of 1916 and is opposed to 
Krishna Satapasti v. Sarasvatula Samhasiva 
Row (7), Nadamuni Narayana Iyengar v. 
Veerabhadra Pillai (3), Heda Ohinnasuh- 
amma v. Bapireddi Gari Ohinnayya (12), 
Thangavelu Mudaliar v. Mahomed Ibrahim 
Sahib (5) and Arasayee Ammal v. Sokkalinga 
Mudali (6), and the latter rulings to that 
extent must be considered to be overruled, 
OLDPieLP, J.-^Jt is clear that the questions 
before us were framed on the assumption 
that the applicability of section 47 of the 
Code of Civil Procedure to the oases 
before the Subordinate Judge can be 
disputed only on the ground that some 
of those who contested them were neither 
parties (that is not alleged) nor their 
representatives *, and in particular that the 
stranger purchaser referred to in the third 
question at the Court sale in connection 
with which these proceedings have arisen 
most be regarded as the representative of 
one party or other to the decree under 
execution, if section 47 is to be applied. 
That assumption, 1 agree with the learned 
Chief Justics, mmti bj rejected, because, 
as the Judical Committee held in Prosunno 


[1S20 

/ 

* 

* « 

Kumar Sanyil v. Kali Das Sanyal (22), the. 
auction-purchaser’s inclusion in the pro- 
ceedings is JustiBable on the ground of 
bis interest in their result and without 
reference to his possession of a represent- 
ative character. In fact there was in. 
that case, as I understand it, no attempt 
to decide whether he bad one ; and, if the 
judgment in Magan Lai Mulji v. Doshi Mulji 
(25) assumes such a decision, I would, 
respectfully dissent from it. The committee 
regarded it as sufficient to attract the. 
application of section 47 that a question 
relating to execution had arisen between 
the parties to the decree, without reference* 
to the purchaser’s inclusion in the proceed- 
ings. It need only be added that in order 
to the arising of such a question, it is 
not essential that all the parties to the 
decree should actually be impleaded in the 
proceedings, in which it is raised. For, 
although I deprecate the common practice, 
which is exemplified by the oases before 
ns, of failing to implead in such proceed- 
ings either the decree-holder or the judg- 
ment-debtor, the nature of the question 
to be dealt with cannot be affected by 
their absence. In the oases before ns the 

terms of the reference assume and it is 

* • 

evident that a question relating to the 
execution of the decree has arisen. It is, 
therefore, unnecessary to answer the third 
question referred directly or otherwise, than 
by saying that the inclusion of the auction- 
purchaser as a party to proceedings relatiug 
to an auction-sale does not make section 
47 inapplicable to them. 

The foregoing, of course, supplies no answer 
to the other questions referred, in which 
the representative character of the other 
contesting party in the oases before ns, 
the purchaser in execution of a previous 
money decree or his transferee, is . in. 
issue. For the connection of either with 
the proceedings in execution of the .mort- 
gage decree, in which the dispute to be 
adjudicated on has arisen, is indirect and 
their interest io the result of these pro- 
ceedings accrued to them independently of 
the sale, which they impugn. And accord- 
iogly, 80 far as they are concerned, their 
possession of a representative character 
mast be established, if section 47 is to be. 
applied. It is not suggested that they can 
be regarded as the represeutatiyesl (of the' 
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holder of the decree under ezeoation in 
the present prooeediogs, sinoe he had no 
oonneotion with the Oonrt^sale and private 
saloi under whioh they olaim. The oonola- 
Bion will, therefore, depend on whether 
they represent the jadgment debtor in these 
prooeediogs, who is also the judgment* 
debtor under the money deoree in ezeontion 
of whioh that sale was held. It appeared, 
it may be observed, in the oourse of argu- 
ment that the statement of the parties’ 
oharaoters in my order of refereooe was 
inaoonrate, inasmuoh as in all these appeals, 
and not only in Appeal Against Order No. 
260, the contesting party was the vendee 
of the deoree«ho]der purchaser under the 
money deoree. This, however, authorizss 
hardly any restriction of the discussion of 
the general principle involved. For the 
three alternatives have still to he considered 
that the purchaser represents (1) no one cr 
(2) the judgment-debtor or (3) the money 
decree-holder, either because be in fact 
derived title from him or on other grounds. 

It does not seem to me that anyde^a'led 
disousaion of the numerous decisions enumer- 
ated in the judgment just delivered is called 
for, sinoe the confllot betiveen them is for the 
most part beyond reconciliation. On two 
points, however, there is a distinct pre- 
ponderance of authority in this Conrl: and 
I, therefore, lake it as settled law that 
the representative mentioned in section 47 
is not to be identi6ed with a legal repre- 
sentative as deBoed in s93tion 2 (li) and 
that a purohassr at Court anotion represents 
some one: that is, either the judgment- 
debtor or the decree-holder. For, although 
the latter conclusion is contrary to the dictum 
of Krishnashnaswami Aiyar, J., in Uadamuni 
Narayana Iyengar v. Veerahkadra Pillai 
(3J and the oases from unauthorized reports, 
in whioh it is followed, to which my 
order of reference refers, it is, ae I have 
pointed out there, unsupported by reference 
to principle and irreconcilable with an- 
other portion of the learned Judge’s judgment 
and another earlier and liter decisions. 

The question is theo whether the pur- 
chaser is the represantativa of the jndgment- 
debjOr or deiree-hol lar; ail it is sufficient 
for the pfO30Q^ re’eranoe to deal with it 
as regards money dacrees only and without 
i^lfard to th^ spepiM i^nd naorp diflgoqlt 


considerations arising in connection with 
sale under mortgage decrees, by whioh the 
interest of the mortgage decree-holder as 
well as the equity of redemption is 
ordinarily transferred. As regards money 
decrees it seems to me very difficult, if 
not impossible, to imagine a case, in whioh 
the purchaser can become the representative 
of the decree- holder. The dictum of Moore, 
J., in Kasznatha Ayyir v. Uthumansa ffoiathan 
(10) was obiter, the fact that the auotion- 
purohacer was the decree- holder affording, 
as be points out, an alternative ground 
for bis decision; and the sale was in 
ezeontion of a mortgage deoree and was, 
therefore, subject to the consideration above 
referred to. In • Sandhu Payaganar v. 
Huseatn (2) the question arose regard- 

ing a purchaser from the decree- holder pur- 
chaser at the Court-sale; and in that case 
and in hdanickhi OJayan v. Bajagopala Pillai 
(13) the Court sale was held under the 
deoree, in the ezeontion of which the 
application of section 47 was proposed. 
Of the decisions relied on by Moore, J., 
in Sandhu Taraganar v. Hussain Sahib (2), 
Prosunr.o Eumar Sanyal v. Kali Das Sanyal 
(22) has already been referred to, whilst 
Uhan Ohnnier Sirkar v. Beni Hadhub Sirhar 
(20) does not, with all dne deference, snpport 
him and Vicar ouksh Sirkar v. Fatik Jali (24) 
deals with the transferee from a decree-holder 
of his deoree, not of what be hid pup. 
chased in ezeontion of it. On the other 
hand, as the learned Chief Justice has 
shown, the purchaser at Conrt-sale has been 
regarded, so far as appears on general 
grounds, as the representative of the judg- 
. menb debtor in Krishna Satapisti v. Saras- 
vatula Samhasiva Row (7) and Meda Ohinna- 
subbamrna v. Bapireddi OarC Ohinnayya U2). 
Apart from authority the faot recognizsd by 
Krishnaswatoi Aiyar. J., in mdarnuni 
Narayina Iyengar v. Veerahkadra Pillai (3) 
that the purchaser snooeeds to the jndgment- 
debtor’s rights in the property sold, would 
ordinarily bo sufficient to constitute him 
his representative in interest, at least in 
proceedings regarding that property; and 
the only argument suggested to tho 
contrary, that the purchaser and deoi-e-,- 
boldsp ara bith interacted to sopoa>i 
the sale, at whioh the paroSasu v. ^ 
made, appears to assame, what is not t:is 
case, that they both haye or have hqd in 
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BnooesaioD an identical interest in tbe property 
sold. 

Holdingr that the pnrohaser in ezeontion 
of a money decree is ordinarily the repre- 
eentative of tbe jadgment debtor, I consider 
next whether be is eo when, as in the 
oases before ns, he is also tbe decree- 
holder and when his position comes in 
question in a distinct proceeding. It may 
he pointed ont that, where his position does 
not BO come in question, the fact that be is 
the purchaser does not consistently with the 
reference already made to Prcsunno Kumar 
Sanyal v. Kali Das Sanyal (22) require cor- 
sideration. When it does, it seems to me 
that his character as decree-holder in one 
execution can have no effect on bis posi- 
tion in another and that there is nothing 
in authority or on principle to debar us 
from treating him like any other stranger 
to tbe latter, no reason appearing for accord- 
ing him any other rights than a stranger 
pnrohaser from the judgment-debtors, whe- 
ther by execution or private sale, would 
acquire. 

The foregoing entails that tbe purchaser 
from a decree-holder purchaser under a money 
decree is the representative of tbe judgment- 
debtor for the purpose of enquiry into a 
question relating to the execution of a 
distinct decree affecting the same property. 

1 would answer the second question le* 
ferred accordingly. An answer to the hrst 
question is not necessary. 

Sesuagiki Aitaf, J. — Before dealing with 
the questions referred, a short statement of 
facts may not be out of place. Tbe pro- 
perty in suit belongs to one P. P. Maya 
Nadar, One Mutbuswamy sued him in 
Original Suit No. 733 of 1915 and obtained 
a money decree on tbe 6tb of January 1916. 
In pursuance of that decree tbe properties 
were attached on the 21st of June 1916. 
They were sold on the 24tb of October of 
tbe same year, purchased by the decree- 
holder, and tbe sale was oon6rmed on tbe 
27cb of November 1916. The property was 
delivered on tbe 12th of February 1917. 
The decree-holder purchaser sold tbe pro- 
perty privately on the 28tb of March 1917 
to the present appellant. That is the 
history of one stage of tbe proceedings. 
After the attachment under tbe money 
decree one M. Y. Nadan brouebt a suit 
QD a mortgage executed by P, P. M. 
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Nadar on'the 14th of July 1916. He obtain- 
ed a preliminary decree on the 25th of 
September 1916. The final decree was on 
the lltb of July 1917. Tbe property was 
sold on the I7tfa of December 1917 ; three 
items out of four were purchased by tbe 
decree-holder himself and the 4th item by 
one Snbbiah Nadan, a stranger. Tbe sale 
was confirmed on* the 21st of January 1918. 
Tbe purchasers under the mortgage decree 
in endeavouring to take possession were 
obstructed by the purchasers under the 
money decree. Thereupon they applied for 
the removal of the obstruction. The lower 
Court held that tbe purchase under the 
money decree was affected by tbe doctrine 
of Us pendens as tbe sale was subsequent to 
tbe institution of tbe mortgage suit. Tbe 
present appeals are by tbe representatives 
of the pnrohaser under the money decree 
against the order of tbe lower Court direct- 
ing possession to be given to tbe purchasers 
under tbe mortgage decree. 

A preliminary objection was taken that 
no appeal lies because tbe purchaser under 
tbe money decree cannot be regarded as a 
representative of any of the parties to tbe 
decree. It was under these oironmstaupes 
the three questions have been referred for 
the opinion of the Full Bench. 

Upon one question there was no contest. 
It was conceded by the Counsel for tbe 
respondent that where tbe equity of redemp- 
tion is purchased under a money decree, in 
matters relating to execution of a mortgage 
decree, the anotion-pnrofaaeer under the 
money decree wi)l be tbe representative of 
tbe judgment debtor in the mortgage decree. 
This matter apart from concession has 
been definitely decided by tbe Full Bench 
of tbe Calcutta High Court in Ishan Ohundur 
^irkar v. Beni Madkuh Sirkar (20) and by 
the Full Bench of the Allahabad High Court 
in Qulzari Dal v. Madho Bam (21). In the 
first of these decisions it was held that tbe 
decision of tbe Judicial Committee in 
Radhamadhuh Holdar v. Monohur Mukenee 
(19) is only consistent with the view that 
tbe auction* purchaser is the representative 
of tbe judgment-debtor. Although the 
point was not expressly decided by the 
Board, 1 respectfully concur with the view 
taken in Caloulta that that decision is autho- - 
rity for the preposition enunciated. It 18 

true in Bombay they have held that 
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anetioxi'parobaBer ia the repreaentative of 
neither the deoree holder nor of the jadg- 
ment«debtor ; and in the latest deoiaion of 
that Oourt in Narsinghhhat 7. Bandu Krishna 
(16) it was held that he is not a represen- 
tative of the judgment debtor. Bot having 
regard to the deoisiona of the Jndioial Com- 
mittee and of the two Fall Benoh oases re- 
ferred to by me, I am of opinion that the 
anotion parohaser represents the judgment' 
debtor in questiond relating to the exeou- 
tion of deoree in the second suit on the 
mortgage. But the question whether in the 
same suit he would be the representative of 
the judgment-debtor is not quite settled. I 
shall not disodss the authorities bearing 
thereon, as in the view I am taking the 
disonssion would be unneoessary. Before 
proceeding further I might state that the 
view that the auotion-pnrobaser is the re- 
presentative of the deoree-holder has not 
been aooepted in Caloutta or in Allahabad. 
It is oertainly not the law in Bombay. 
In this Presidency the weight of authority 
is against making him representative of 
the deoree-holder. Krishna Satapasti v. 
Sarasvaitila Samhasita Eow (7), Nadamuni 
Narayana Iyengar v. Veerabhadra Pillai (3), 
Meda Chinnasuhamma v. Bapireddi Oari 
Ohinnayya (12) take that view. On 
the ether hand, we have Manichka 
Odayan 7, Rajagopala Pillai (13) and 
Arthanari OheUiar v. Nagoji Bao (14) 
in favour of regarding the auotion'purobaser 
as the representative of the deoree-holder. 
Oo principle it seems to me that this 
latter view is wrong. He is oertainly not 
a representative-in-interest. Beoause beyond 
being the instrument for bringing the pro- 
perty of the judgment-debtor to sale, 
ordinarily speaking, a deoree holder does not 
transmit any of his rights to the auotion* 
purchaser. I oan understand bis legal re- 
presentative standing in bis shoes. X oan 
understand his assignee or other heir pro- 
secuting his right. But I am unable to 
hold that an auction-purobaser represents 
the decree holder. On the motion of the 
deoree-holder the Court prooeeds to sell the 
property of the judgment-debtor and the 
principle of caveat emptor has been applied 
to purchases so made. The only provision 
in the Code of Civil Prooedure which affeots 
the deoree holder is that which provides 
for an application by the auction-purchaser 
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for a refund of the money from the deoree 
holder in case the sale is set aside. I am, 
therefore, unable to accept those decisions 
which bold that he is a representative of 
the decree- bolder, as correct. 

But 1 think all these difficulties may be 
overcome by a legitimate application of 
the principle enunciated in Prosunno Kumar 
Sanyal v. Kali Das Sanyal (22). In that 
case a suit was brought by a judgment-debtor 
for setting aside the sale of bis property on 
the ground that the deoree-holder acted 
fraudulently. The auction purchaser at the 
execution-sale was made a defendant. 
When the matter finally went before 
the Judicial Committee, their Lordships 
said: — '*Mr. Dcyne, who appeared for the 
appellants, admitted that the ques- 
tion at issue was one relating to the 'execu- 
tion, discharge, or satisfaction of the decree.* 
But be argued with much ingenuity th%t the 
suit was not barrsd by the provisions of 
section 244, because the question concerned 
the aaotion-purohaser as much as any body 
(the italics are mine) and, therefore, as be 
contended, it could not properly be described 
as a question 'arising between the parties 
to the suit in which the deoree was passed.’ ” 
Their Lordships say further on: "'It is of 
the utmost importance that all objections to 
execution sales should be disposed of as 
cheaply and as speedily as possible. Their 
Lordships ate glad to find that the Courts 
in India have not placed any narrow con- 
struction on the language of section 244, 
and that, when a questicn has arisen as 
to the execution^ discharge or satisfaction of 
a decree between the parties to the suit (the 
italics are mine) in which a deoree was 
passed, the fact that the purchaser, who is 
no party to the suit, is interested in the 
result has never been held a bar to the 
application of the section.” This statement 
shows that what the Courts have to see 
is whether the issues arising for decision 
relate (a) to execution; (&) to deciding 
rival rights of the decree bolder and of the 
judgment-debtor, in the subject-matter. 
If those oonditious are satisfied, the fact 
that others are interested in the resnlt 
of the decision should not affect the juru* 
diction and competency of the ei^eout^nv 
Court to deal with the matter, i'i-vv 
Lordships lay special emphasis on ;/<j 
cheapness and speediness of remedies 
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of an applioation in ezeoation. If we turn 
to the language of section 47, which oorre* 
sponds to section 241 of the Code, of 1882, 
the same result would appear to follow. 
The section lays down only two conditioDs 
which have been insisted on by the 
Judicial Committee. It does not des- 
cribe who the parties to the execution applioa* 
tion should be. The obvious object of the 
Legislature was that once a matter has been 
adjudicated upon by a regular trial, question 
affecting the same matter should, as far as 
possible, be dealt with in the execution 
department. In very many oases the same 
Judicial OflSoer may have to deal with the 
matters in ezeoution: that would be a 
distinct advantage. Further the parties 
will be saved considerable expense if the 
question is dealt with in execution. I am 
therefore, of opinion that as extended an 
applioation should be given the rule enun- 
ciated by the Judicial Committee as is 
consistent with the language of section 47. 
In Ganapaihy Mudaliar v. Krishnamachartar 
(15), another decision of the Judicial Com- 
mittee, they reiterated the principle enunciated 
in Prosunno Kumar Sanyal v. Kali Das Sanyal 
(22). In Krishnahhupati Devu v. Vikrama 
Devu (17) this view seems to have found 
favour with the learned Judges. In Maganlal 
MuUi V. Doshi Mulji (25) there are observa- 
tions of Sir Lawrence Jenkins which may be 
regarded as enunciating the same principle. 
The rule itself is so eminently a workable 
one and steers clear of many difficulties 
which have sprung round the applioation 
of section 47 that, in my opinion, both the 
letter of the law and the reason of it demand 
that this principle should be given wide 
effect by Courts in this country. I would, 
therefore, annwer all the questions referred 
to 03 by saying that if the points for 
decision in an applioation before the exe- 
cuting Court relate to the rival rights of 
the decree-holder and of the judgment- 
debtor and also relate to execution, discharge, 
or satisfaction of the decree, it should be 
dealt with in ezeoation and not by separate 
suit. The right of appeal and second appeal 
will be governed by the same rules as 
affect applications under section 47. 

M. c, P. 


Order accordingly. 


PATNA HIGH COURT. 

CxTiL Rjivision No. 157 of 1919. 

June 12, 1919. 

Present: •Mr. Justice Mulliok and 
^ Mr. Justice Jwala Prasad. 

MULOHAND SINGH— Plaintiff— 

Applicant 

versus 

TARNI PRASAD SINGH— Oppositf Pasty. 

Civil Frocedv/re Code (Act V of 190V» a. 116, 0. 
XL/, r. 5— Jfecetver, appointment of—Appeal~^Order 
directing — Receiver not to aetpending decision ofwppealf 
validity of — Revision^ whether lies. 

An order made by an Appellate Court on an 
appeal against an order appointing a Heceiver, 
directing the Receiver not to take any- steps in 
regard to, or exercise any dominion over, the 
property till further orders, is an order made in 
the exercise of jurisdiction' vested in the Court by 
law, and the High Court has no power to interfere 
therewith under section 115 of the Civil Procedure 
Code [p. 222, col. 2.] 

Where a Receiver is appointed by writ, it is open 
to the Appellate Court, on an appeal against the 
order of appointment, to stop the issue of the 
writ pending the decision of the appeal, or, if the 
writ has been issued, to direct the Receiver 
through the Court which appointed him not to 
take any steps in compliance with the writ 
of appointment, [p. 223, col. 1.] 

Civil revision against an order of the Dis- 
trict Judge, Patna, dated the 25th May 1919. 

Mr, Ahani Bhusan Muherji, for the Peii* 
tioner. 

Mr. Siveshar DayaU for the Opposite Party. 

JUDGMENT. 

Mcllick, J.— It is quite clear that what the 
District Judge means is not to disohargo the 
Receiver outright, because be had no power 
to do that without hearing the appeal, but 
to direct him not to take any steps in regard 
to, or exercise any dominion over, tbe 
property till further orders on the appeal. 
That is the only reasonable way in wbich 
the order of tbe learned District Judge 
can be interpreted; and reading it in that 
way, we think that it was a proper order 
and that there is no reason for iuterferiug 
with it in revision, even if we had power to 
do so. In my opinion we havo no power to 
interfere, because tbe District Judge has 
exercised a jurisdiotiou vested in him by law. 

Then it is said that it was au illegal 
exercise of jurisdiotion on bis part, because 
he has passed it without hearing tbe 
opposite party, and reliance is placed upon 
tbe case of MuUanchand Shivram v. Khar^ 
sedji Nasarvanji (1). I respectfully beg tO 
(1) 15 B. 536. 
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differ from that anthority, beoanae in my 
jadgmenb there was no defeot as regards 
jarisdiotion. The learned Judge may have 
eommitted an error of prooednrei hat that 
is not a matter vrhioh oan oome within 
the purview of seotion 115 of the Civil 
Prooedure Code as interpreted by this 
Court. 

Finally, it is said that under Order XLI, 
rule 5, of the Civil Procedure Code, which 
is the provision of law under which the 
stay of proceedings in the matter of the 
order made by the Subordinate Judge has 
been based by the District Judge, the 
District Judge has no authority to proceed 
without requiring security under sub-clause 
(3) of the rule. In my opinion the pro* 
visions of sub clause (3; of rule 5 are not 
applicable to the case before ns. 

The learned Vakil for the petitioner has 
brought to our notice the case of Dharram 
Singh v. KUhea Singh (2), in which it was 
held that after a decree bad been ezecutsd, 
the Appeal Court could not in exercise of its 
powers of stay interfere with the execution 
that had already taken place. The prin- 
ciple of that case also is not applicable to 
the present case. Here the Court has 
appointed a Receiver by a writ and it was 
competent to the Appeal Court either to 
stop the issue of the writ of appointment 
pending the appeal, or, if the writ bad been 
issued, to direct the Receiver through the 
Court which appointed him not to take 
any steps in compliance with the writ of 
appointment. That is what the District 
Judge has done and no more. Therefore, 
the application will be discharged. But 
we learn that the I4tb instant has been 
fixed for the hearing of the appeal, and 
we trust that if the property requires pro* 
teotion, the question of interim protection will 
-be considered again if the appeal is not 
heard on that day. 

^The application is dismissed with costs. 

Jwala Pbasad, J. — 1 agree. 

I 

• Application dismissed. 

(2)112 0. L. B. 632. 
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ALLAHABAD HIGH COURT. 

Application im First Appeal No. 121 of 

1919. 

November 3, 1919. 

Present: — Mr, Justice Piggott and Mr. Justice 

Dalai. 

MUHAMMAD YAMIN — Petitioner 

versus 

RAZIA BEGAM — Opposite Pabit. 

Cm2 Procedure Code (Act V of 1908^, 0. SXXIX^ 
r, 1— temporary, to restrain marriage, 
whether can he granted. 

A Muhammadan wife obtained a declaration 
against her husband that she had ceased to be his 
wife by reason of the fact that she had exercised 
against him the option of puberty given by the 
Muhammadan Law. The husband appealed from 
the decree, and, during the pendency of the appeal, 
applied for a temporary injunction restraining 
certain relatives of his wife, who were parties to a 
orosB'Suit by the husband for restitution of conjugal 
rights which had been dismissed and was also 
the subject of an appeal, from giving the woman 
away in marriage before the disposal of the appeals: 

Held, that the application was not maintainable, 
[p. 224, col. 1.] 

Mr. S, M, Sulaiman, for the Peti> 
tioner. 

Mr, S. A, Haidar, for the Opposite 
Party, 

JUDGMENT. — The litigation out of which 
the application before ns arises related to 
the position of Muhammad Yamin, the 
appellant in this Court, as the husband 
of Musammat Razia Begam. He sued for 
restitution of conjugal rights and for a 
declaration of his legal status as the 

woman’s husband. There was a cross-suit 
based upon an allegation by the woman 
that she had ceased to be the wife of 
Muhammad Yamin, if she ever was, by 
reason of the fact that she had exercised 
against him the option of puberty given 
by the Muhammadan Law. Appeals are 
now pending against the decision of the 
Court below, which was in favour of the 
lady’s contention. In this application tbe 
prayer is that the defendants be prohibited 
from giving away Musammat Razia Beggm 
in marriage to any oue, before tbe diepoeal 
of the aforesaid appeals. As it stands, 
prayer in tbe application must bo ui.-.:: :- 
stood to refer to the defenduntd oli- 
than the lady herself, who are rcl^t*vcj 
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of hers. It is obvions tbat eaob an appli- 
cation oonld not by any stretch of langn- 
age be brought within the purview of 
rule 1 of Order XXXIX, Civil Procedure 
Code. It is not so clear th^t an appli- 
cation of this nature might not, under 
certain circumstances, be taken cognizance 
of by a Court of Justice as falling under 
rule 2 of the same Order. In the present 
case there waa a relief by wayofinjupo- 
, tion sought in Mohammad! Yamin’s suit, 
tbat is to say, he asked for an injunction 
against the defendants other than Razia 
Begam, to the effect that they should not 
place any hindrance in the way of the 
lady’s return to his houre. It is contended 
that this was a suit for restraining these 
defendants from committing, or at any 
rate assisting in the commission of, a 
breach of the contract of marriage between 
the parties, or in the alternative for 
restraining them from committing an injury 
against the marital rights of the petitioner. 
From this the argument is advanced tbat 
the present petition is merely one for a 
temporary injunction to restrain certain 
defendants from committing a breach of 
contract, or injury of a like kind, arising 
out of the same contract, or- relating to 
the same marital rights. Under the 
oircumstanoes of the case we think it 
would be doing eome violence to the 
language of the rule to bring this appli- 
cation within its scope. We note moreover 
that, according to its terms, the application 
seeks no remedy against Musammat Razia 
Begam hereelf. She is now, under the 
religious law governing the parties, of an 
age to enter into a contract of marriage 
on her own aoooant, and an injunotioc 
directed against the remaining defendaois 
would be meaningless if it were not accom- 
panied by some injunction addressed to 
the lady herself. It has been suggested 
that we might allow the application to be 
amended; but the fact remains that, from 
the petitioner’s point of view, and acoepting 
for the purpose of argument his contention 
that the lady is still in the eye of the 
law hie wife, any such injunction addressed 
to the lady as the appellant now suggests 
would amount virtually to an injunction 
not to commit adultery. Under the oiroum- 
stanoea of the case we do not think that this 
Court ought to interfere in the manner sug- 


f 
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gested, and we dismiss the application with 
costs. 

Application ditmuseA, 


CALCUTTA HIGH COURT. 

Appeal frcu Apiellatb Decree No. 2846 

OF 1916. 

March 14,1919. 

Present: — Mr. Justice Richardson and 
Justice Sir Syed Sbamsul Hnda, £t. 

PROFULLA KUMAR BOSSaitd 

AMOTBES, MINORS, BT THIlR MOTHER, NEXT 
FRIEND A NB GUAR 01 AH, 

HE MANGINI B A SU— Defendants— 

Appellants 

versu9 

KAMINl KUMAR ROY and orsEBS — 

PLAINTIFFi — RESPONDENTS, 

Contract Act (IX of 1872^, s 178 — Person employed 
fo take delivery o/ goodSf whether, in. possession, of 
goods—Pledge by person in possessiont validity^ pf^ 
JFraud of third person, effect of. . 

Where a person, to whom goods- are consigned, 
employs another to take delivery, making oyer.to 
him the' relative deonments for the purpose, of 
obtaining delivery, the latter has possession, 
within the meaning of seotion 178 of the Oontraot 
Act, both of the doonments and the goods they 
represent, and is in a position to make a valid 
pledge of the goods, inasmuch as he did not obt^ 
them by means of fraud or of an offence within 
the meaning of the second proviso to the seotion. Cp* 
226, cols. I & ?.] 

The provision contained in seotion -178 of the 
Contract Aot, so far as it goes, gives statutory'effeot 
to the principle that where one of two innocent 
parties must suffer for the ' fraud of a third, the 
loss should fall on him who enables such third 
party to commit the fraud. But it is unsafe to 
employ that priuoiple as a separate and independ- 
ent ground of decision, [p. 226, ool. 2.J 

Appeal agaiuet the decree of the Addi- 
tional District Judge, 24 Parganas, dated tho 
Slat August 1916, reveraiug that of the 

Muoaif, Ist Court at Saaldab, dated the 25th 

February 1915. 

Baba Probodh Oharan Ohattorjeot for 
Baba Salya Oharan Sinha, for the Appal- 
lauts. 

Babas Bara Kumar Mitter and 
Bupendra Kumar Mittevt for the Respond- 
ents. 
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JUDGMENT. 

BioaiRDSOir, J. — In this oase the defend- 
ant No. 1 employed the defendant No. 2 
to take delivery of a paroel of jnte wbioh 
he had despatohed to the Ghitpnr station 
of the East Indian Railway. The jnte 
was oonsigned by the defendant No. 1 to 
himself, so that the railway receipt was 
made out in his name as consignee. 
Without endorsing the receipt he entrusted 
it to the defendant No. 2 for the purpose 
of obtaining delivery. The defendant 
No. 2, therefore, had implied authority to 
do all that was neoessary for that pur- 
pose, including authority to endorse the 
receipt in the name of the defendant No. I, 

■ What happened was that the defendant 
IJ^o, 2 took the receipt to the plaintiffs, 
and representing himself to be the partner 
of the defendant No, 1, asked for a loan 
for which he offered the receipt as a 
pledge. The plaintiffs requested him to get 
the receipt endorsed by the consignee. 
Two days later the defendant No, 2 
again presented the receipt to the plaintiffs 
with an endorsement upon it purporting 
to be signed by the defendant No. 1 
and to authorize delivery to Nauda Lai 
Dutt, the servant of the plaintiffs. The 
endorsement including the signature was 
in fact written by the defendant No. 2. 

The plaintiffs then took delivery and on 
the security of the goods paid the defend- 
ant No. 2 Rs. 1,011 by way of loan together 
with Rs, 30 for the railway freight. He 
fraudulently appropriated the money for his 
own purposes. 

-In a criminal case instituted by the 
delendaot No- 1| the plaintiffs were charged 
with collusion with the defendant No. 2 
and am orier was made prohibiting them 
from selling the jute. They accordingly 
instituted this suit to establish their rights 
as pawnees. The jute is now in their 
godowns. Their claim is contested by the 
defendant No. 1, the defendant No. 2 
not having appeared. In the trial Court the 
■mt WM dismissed. The plaintiffs succeeded 
in. the lower Appellate Court and this appeal 

has accordingly been preferred by the defend- 
ant No. 1. 

On the facts found in the Courts bslov 
It u 6nally established that the plaintiffs 
acted honestly in this transaction and the 
■Ideation is which of two innocent parties 
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should suffer for the knavery of the defendant 
No. 2 

It is clear, and has so been found, that 
the defendant No. 2 bad no authority 
from his principal to pledge either the 
railway receipt or the goods it represented 
with the plaintiffs. Under the general law 
of principal and agent, the loss would 
ptima facie fall on the plaintiffs. The 
Additional District Judge has invoked the 
principle that ‘ where one of two innocent 
parties must suffer for the fraud of a 
third, the loss should fall on him who 
enabled such third party to commit the 
fraud,** It. is unsafe to employ that 
principle as a separate and independent 
ground of decision. As to estoppel it is 
not suggested that the defendant No. 2 
was that sort of agent whose ordinary 
business it is to sell or pledge goods, and 
his mere possession of the indicia of title 
with the consent of the defendant No, 1 
is probably not by itself suffioient to create 
an estoppel against the latter, but that qaes- 
tioD was not discussed. 

The plaintiffs found their case on the pro- 
vision contained in section 178 of the Contract 
Act, which no doubt, so far as it goes, and in 
the oases to which it applies, modi6e3 the 
general ^ law and gives statutory effect to 
the principle on which the Additional 
District Judge relied. The extent to which 
for the present purpose that principle is 
operative is measured by the terms of the 
section. 

The section consists of a sweeping provi- 
sion to which the plaintiffs appeal, and 
two provisos. So far as it is material, it 
runs as follows:^ 

A person who is in possession of any 

goods or of any bill of lading, 

or warrant or order for delivery, or any 
other document of title to goods, may make 
a valid pledge of such goods or doaumeot; 

Provided that the pawnee acts in good 
faith, and under circomstanoes whiob are 
not such as to raise a reasonable presump- 
tion that the pawner is acting impropei W; 

Provided also that such goods or dc- j' 
ments have not been obtained trju: : i 
lawful owner or from aoy person in I- 
custody of them, by means of an offo-K* 
fraud,” 

On the questions wbioh arise under l;l) 
section, the Courts below havo for the mosi, 
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part taLeo diametrioaUy opposite views, and 
it is well io cay that on qaestions of faot 
we are bound by the oonolnsions arrived 
at by the lower Appellate Coart. 

The Brst point in controversy arises on 
the meaniog of the word "possession”. If 
the section be ooostraed as it stands, apart 
from aathority, it would at least be a possi* 
ble view that the word was used in its ordi* 
nary and natural sense and that the drafts* 
man or the Legislature intended to include all 
possession recognized as such by the law, and to 
leave it to the two provisos to limit the scope 
of the general rule enacted in the first 
clause. The law has by degrees attached 
more and more importance in this conceotion to 
the possession of the indicia of title cj. Cohn v. 
Pock 2 ti '8 Bristol Channel Steam Packet Go. (1). - 
There are, however, decisions in India which 
limit the meaning of the term "possession” as 
used in sections lOS and 178 of the Indian 
Contract Act, and it was argued for the 
def^nlant No. 1 that the defendant No. 

2 1 ad not such possession as section 178 
contemplates. The contention that he was . 
a mere servant, which found favour with the 
Munsif, cannot be supported in view of the 
clear finding of the Additional District Judge, 
that he was an agent. If be was an agent, hia 
possession (apart, for the moment, from any 
question arising under the second proviso) 
would appear to fulfil the requirements 
suggested by the case law. He bad the 
indicia of possession and his possession was 
acquired under such circumstances that the 
owner of the goods, although be bad parted 
with the possession, could give iostructions 
to him as to their disposal \,Greenuood v. 
^olquette (2)]; if the defendant No. 2 had 
in fact no authority to pledge the goods, 
there was nothing to prevent bis having 
such authority and there was little diffi> 
oulty in leading the plaintiffs to believe that 
be had. In my opinion the defendant No. 

2 had possession within the meaning of 
section 178 both of the railway receipt and 
of the goods it represented. 

The Munsif found expressly that the 
railway receipt was a "document of title”, 
and the finding is impliedly adopted by 
the Additional District Judge [see also the 

(1) (1899) 1 Q. B. 613 at pp. 656, 660; 68 L. J. Q. 

B. 515; 80 L. T 269; 47 W. R 4J2; 8 Asp. il. 0. 616; 

15 T. L. E. 247; 4 Com. Cas. 168. 

(2; 12 B L. R. 42} 20 W. B. 4*57. 


case in Bank of Bombay v. Nandlal 
Thacheraeydas (3)]. In any case the point 
is not one of much importance, as th0 
pledge came ultimately to be a pledge hot of 
the railway receipt but of the goods, and^ 
if any question arises, it arises not under' 
the opening clause of the section, but 
under the second proviso. I shall deal with 
that later. 

The next point is whether the plaintiffs 
acted in good faith within the meaning of 
the first proviso. The Additional District 
Jndge, dissenting from the Munsif, held that 
they acted as reasonable and prudent men 
would naturally do. That appears to be a 
reasonable conclusion of fact and no error 
of law is disclosed which would justify ns in 
differing from it even if we desired to do S 0 | 

The last point is whether the defendant 
No. 2 obtained the railway receipt, or the 
goods, from the defendant No. 1 or from 
the railway company "by means of an 
offence or fraud” within the meaning of 
the second proviso. The Munsif answered 
that question, so far as the goods are concern* 
ed, in the affirmative. The Additional 
District Judge, on the other band, held that 
as the defendant No. 2 was in lawfal 
possession of the railway receipt 'and had 
authority to take delivery of the goods from ’ 
the railway, he was in a position to make a ■ 
valid pledge of the goods to the plaintiffs* 

1 concur in that view. The railway receipt 
represented the goods and the defondant 
No. 2 from the time the receipt was handed 
to him for the purpose of taking delivery 
was in possession of the goods. The custody 
of the railway was custody for the defend- 
ant No. 1 or any person he might authorize 
to take delivery. There was no fraud upon 
the railway when delivery was obtained Oh 
the strength of the endorsement signed by 
the defendant No. 2 in the name of 
the defendant No. 1. The defendant No. 2| 
as has been stated, was autborizsd to do 
all that was necessary for the purposo of 
obtaining delivery. It is immaterial that 
delivery was actually taken by the plaintiffs* 
In substance, as distinguisbed from the 
machinery by which the transaction was 
carried throngh, the defendant No. 2 took * 
delivery of the goods from the railway as be 

( IJ 17 Ind. Ca^. 633j 40 I. A Ij 17 G. VT. N. 358j 13 
M. I* T. 643; (1913) M. N. 5J9; 15 Bom. Ii. B. Ij M ^ 
M. L. J. 176; 17 0. li J. 146} 37 B. 122 (P. O.J* 
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wasaufchorizBd to do and then fraudulently 
pledged them with the plaintiff. 

In the result I would dismiss the appeal 
with oosts. 

Shamsul Hoda, J, — I agree. 

Appeal dismissed: 


PATNA HIGH COURT. 

Appeal FAOM Appellate Deckbe No 1113 

OF 1917. 

June 27, 1919. 

Present:— Mr. Justioe Coutts and 
Mr. Justioe Das. 

CHAIRMAN OF tab MUNICIPAL 
OOMMlSSlONBRSoFidE MUNICI- 
PALITY OF BIHAR — Appallant 

versus 

MaAant RAMDEO DAS— Rsspo.iDEHT. 

Bengal Munici^l Act {III B. C. o/ 1884;, «. 85 (a) 

zemindari outside 

^aUty property within the Muni- 

person residing within the 
limits of a Municipality from zemlndari property 
situate outside the Municipality is not ^cireum. 
stances and property within the Municipality, "-within 
the meaning of clause ia> of section 86 of the Bengal 
Municipal Act. [p. 228, col. l.J ^ 

AppeM from a deoiaion of the District 
Judge, Patna, dated the 2nd June 1917. 
modifying that of the Subordinate 
Judge, Patna, dated the 9th May 1912, 

Siveswar Dayal, for the Appellant, 

Mr, Bai Quru Saran Frasad, for the Res- 
pondent. 

JUDGMENT. 

Ootrrrs. J,— This is an appeal arising out 
of the suit whioh was brought by Mahant 
lahwar Dae. the Mahant of a Sikh temple 
Bitaated within the Bihar Manioipality, 
againet the Chairman of that Manioipality, 
Mr a doolaration that he ia not liable to be 
aseeeaed with a pareonal tax nndar aaotion 
J*"? Bengal Munioipal Aot. that hia 

““d the taxes impoa- 
M^y the Manioipality are illegal and ultra 

br'th! '*®“'®®'^ •“ “*® iostanoe 

the l^Pt on appeal to 

the Diatriot Jalge it was foand that only 


some rooms in (be sanghai were used etolu- 
sively for public worship and the suit was 
remanded for a decision of the issue — 

What are the ciroumstanoes and property 
of the plaintiff within the Manioipality?” 

This order of remand was upheld .On 
appeal to the Calcutta High Court. The 
issue was accordingly tried by the Subordi- 
nate Judge, who found that the plaintiff had 
no circumstances and property within the 
Municipality. This Ending has been accepted 
by (he District Judge except in regard to a 
small portion. It appears that the respond- 
ent has three sonroes of income, (1) frotu 
Zemindari nbioh is sitnated outside the 
Municipality, (2) from cfferings of the 
sanghat and (3) from certain shops in the 
town. The snit has been decreed in respect 
of the 6rst two item*', and against this 
decree the Chairman has appealed. 

The main contention before ns has bsen 
in respect of the income from the Zemindari 
property. This is situated outside the Munioi- 
oality, but it is argued that the words 
'oiroumstanoes within the municipality” 
will cover this income, and the decision in 
the oa^e of Ohatrman ojf Qiridih Municipality 
V. Srish Okandra Maumdar (1) is relied on. 
That was a case in which the Chairman of 
the Giridih Mnnioipality brought a snit 
against a Deputy Magistrate who was draw- 
ing a salary of Rs, 300 per mouth, and tax 
was assessed on the full amount of his 
salary. He refused to pay the tax on the 
ground that be spent half his salary on the 
maintenance of bis family outside the Muni* 
oipality. Tbe Judge in the Court of Erst 
instance accepted this contention, bat on an 
application made to tbe High Court this 
order was sit aside and it was held that 
tbe assessment on the whole of the salary 
was not ultra tires. In that case the mean- 
ing of the unfortunate word 'ciroumstanoeB* 
was considered and it was held (bat it is 
equivalent to means’ and that it does not 
restrict tbe meaning of tbe word * property,* 

It is on this decision that reliance is placed, 
bat that case is clearly distinguishable 
from the case whioh is now before ue; Sui 
a case exactly similar to the present on-., 
namely, Kameekwar Pershad v. OinnTmo-i 
of the Bhabua Municipality (2), was actnaiy 

(1) 35 C. 869j 12 C, W. N. 709; 7 0. L. J. 631, 

(2) 27 C. 849. 
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distiDgniehed by Stephen, J., in that ease. 
The present case is ezaotly on all fours 
with the case of Kameshtcar Pershad v. 
Qhairman of the Bhabua Municipality (2), and 
1 agree with the view which was taken by the 
learned Judges in that case that income 
from Zemindari property outside the Munici- 
pality is not oiroumstanoes and property 
within the Municipality.* 

The question of assessment on income from 
offerings of the sanghat appears to me to he 
Qonolned by the finding of fact that the offer* 
ings are made to the Qranth Saheh and are 
spent in worship. If this is so, they can he 
no part of the circumstances or property of 
the Mahant. 

In the result, therefore, I would dismiss 
this appeal with costs. 

Das, J. — I agree. 

Appeal dismisieJ, 


CALCUTTA HIGH COURT. 

Appbal from Appellate Decree No. 992 of 

1918. 

June 2, 1919. 

Present: — Justice Sir Ashutosh Chaudhuri, j 
Kt., and Mr. Justice Cuming. 

' KEAGENDRANARAYAN ROY 
BURMAN — Pj.AiNTiPF— 'A ppellant 

versus 

BAMNI BARMANI — Defendant — 

Respondent. 

liegif^tration Act (XVI of s. 77 — lAmitation 

Act (lX(jf'\^0^y, S8. 14, 29 fl) lb) — Suit to enforce 
registration of document^Presentation of plaint in 
tViong Court — Limitation, extension oj, whether 
•permif^sihle. 

t 

Tho j>eriod jjrescribed by section 77 of the 
Registration Act for bringing a suit for the regis- 
tration of a document cannot bo extended by 
invoking the aid of section 14 of the Limitation 
Act. Section 29 (1) lb) of the latter Act specially 
".xclades the application of the provisions of that 
Act to any special or local law which prescribes a 
hpceial period of limitation for any suit, appeal or 
tipjilication. [p. 2J9, cols. 1 & 2 ] 

Appeal against the decree of the Official* 
ing District Judge, Rungpore, dated the 
7th of February 1918, a^rming the decree 
of the Subordinate Judge of that District, 
dated the 28th of Novemherlll916. 


FACTS appear from the judgment. 

Babu Atul Chandra Ouptat for the 
Appellant. — Abdul Hakim v. Latifunnessd 
Khatun (1) is against me and I submit 
that the principle there laid down is not 
good law. Khetter Mohun Ohuckerhuiiy 
V. Dinahashy Shaha (2) is direct autho- 
rity in my favour and it says that section 
14 cf the Limitation Act applies. The 
plaintiff is entitled to deduct the period 
during which he was prosecuting bona fide 
this suit in the Mnnsil’s Court which the 
Court could not entertain for want of juris- 
diction. 1 submit that section 14 of the 
Limitation Act is applicable, and if that is 
found to be so, 1 am within time. 

Babu Brajendranath Ohatterieet for the Re* 
spondent.^l rely mainly on Abdul Hakim v. 
Latifunnessa Ehatun (1). The Registration 
Act is a epeoial Act, and it is complete in itself. 
How could the speoisl period of limitation in 
the Registration Act be overridden by the 
general provisions of the Limitation AotF 
Thirty days’ limitation is stated in the Re- 
gistration Act and not in the Limitation AoL 
and so it cannot be extended by reference to 
section 14 of the Limitation Act. KhetterMohun 
Ohuckerbutiy v. Dinabashy Shaha (2), which 
the other side relies on, has been overruled- 
by later deoisione. Section 29 of the Limi-? 
tation Act distinctly lays down that general 
rules of limitation shall not be applicable 
to a case like this. 

Babu Atul Chandra Oupta^ briefly replied. .^ 

JUDGMENT. — This appeal arises out of 
a suit under section 77 of the Registration' 
Act for registration of a mortgage bond for 
Rs. 1,000, said to have been executed l^y 
two ladies; one of them admitted exeoniioir 
and tbe dooDment was registered so far 
as sbe was oocoerned, the other denied 
and tbe Sub- Registrar refused registration: 
on the 4th Aagnst 1914. On appeal the. 
District Registiar refused registration cn 
the 9tb November 1914. This suit was 
filed on tho 8th December 1914 before, the 
Munsif, being Itcn valued at Rs. 500. On 
the 16th 'September 1915, tbe Munsif held 
that it bad not been properly valued. The^ 
plaint was then amended and *for the port 
poses of jurisdiction of the Court ” the." 

(1) 30 0.682(7 0. W. N. 660. 

(2) iO 0. 266. 
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salt was valaed at Hs. 1,100. The Mansif 
then held that it exose^ed the limit of his 
jarisdiotioD and he retaroei the ^plaint on 
the 14th Deeamber 1 915. It wae then pre- 
sented before the Sabordinate Jadge on the 
16th Daaember 1915, who dismisaed the 
snit on the groand that it was barred by 
limitation. The Diairiot J.ndge also took 
the same viete on appeal, both of them 
baaing their jadgment on the ease of 
Abdul Hahim v. Lattfunnassa Khatun (1), 
Henoe this appeal. The appellant oontends 
that the ease of Ehetter Mohun Ohuckerbutty v. 
T)inQba$hy Shaha (2) is direot authority that 
Beotion 14 of the Limitation Act applies 
and that the plaintiff is entitled to dedoot 
the period during whioh he was prosecuting 
in good faith this snit in the Muneif’s Court, 
whioh that Court oould not entertain from 
defect of jurisdiction. In Abdul Haktm v, 
Tj’difunntftia (1) the learned Judges held 
that they were not prepared to follow 
Ehetter Mohun Ohucherhutiy v, Dinabashy 
^aha (2), specially having regard to the 
Fall Bench ease of Eagendro Nath Mullick v. 
Mathura Mohun Par7ii (3), whioh had been 
followed by the Madras Full Bauch in the 
case of Feeramma v. Abbiah (4). Even 
before Abdul Rahim v. Latifunnessa (1) 
this Court did not take the same view as 
was taken in Kheiter Mohun Ohucksrbufty v. 

Shaha (2). {n Oirija Nath v. Patani 
OQ /i\ / niatter is governed by section 
(1/ (6) of the Limitation Act, which 
says that nothing in that Act shall affect 
or alter any period of limitation specially 
prescribed for any suit, appeal, or applica- 
tion by any special or local law now or 
hereafter in force in British India. This 
dMse corresponds to section 6 of Act 
AV of 1877, section 6 of Act. IX of 1871 
and section 3 of Act XIV of 1859. By section 

on j , Registration Act the period of 
oU days is specially prescribed for such 

^2 of the Registration Act 
Bpecially deals with the procedure when re- 
gistration is refused. Section 71 deals with 
tbe manner in which the reasons for refusal 
are to be recorded; it provides that a copy 

^ 'AU **®a8on9 so recorded shall be supplied 
without payment and unnecessary delay. 


Section 72 relates to an appeal, to tha 
Registrar from theorderof tha Sub-Regis- 
trar refusing to register on grounds- other 
than denial of execution. Section 73 deals 
with applications to the Registrar where 
the Sub -Registrar refuses to register 

on tbe. ground of denial of execution’ 
Section 74 relates to the procedure to be 
adopted by the Registrar on ' such appli- 
cations and directs that he shall, as s-eon 
as conveniently may be, enquire into tha 
matter. Section 75 deals with the order 
made by the Registrar and the procedare 
thereon. Section 76 .provides that a. copy 
of the order for refusal is to be supplied 
without unnecessary delay to the applicant. 
Section 77 empowers the institntion of a 
Buit within 30 days after the date of re- 
fusal. These sections contain a complete 
procedure when registration is refused and 
section 77 limits the period to thirty days. 
The prevailing idea is r.hat there should 
be expedition and no unnecessary delay. 
It is with that object that a special rule 
of limitation was laid down under section 
77 and the question is, having regard to 
such a provision, whether the period can 
be extended under section 14 of the Limi- 
tation Act. In Kketter Mohun Ohuoksrhutty v. 
Rinahashy S^a^a(2) the learned Judges relied 
ucoa Oolao Oh'ini Nmluokhx v. Erishto 
Ohunder Daea (6), holding that tbe principle 
of that case was directly applicable to 
the case before them, but that case was 
practically overruled in Nagend>‘o Nath' 
Mullick V. Mathura Mohun Parhi (3). The 
Fall Bench relied upon PouUonv, Modhoosoodun 
Paul Ohoicdhry (7) and the Privy Oounoil case 
of Unnoia Pereiul Moykerjee v. Kristo Ootmar 
Moitro (8). In Oiriii Nath Boy v. Patani 
Bibi (5) the learoed Jndges bad practically 
taken the same view. In Veeramma v. Abbiah 
(4) the Full Beoch accepted tbe view of 
the Oaloubta Fall Beoch in Nageniro 
Nath Mullick v. Mathura Mohun Parhi (3), 
Justice Mathusami Aiyar was of opinion 
that it would be incongruous to import into 
the Registration Act the general provisions 
of the Limitation Act and that inlehaite 
extension was likely to defeat the obi- 
of registration and that the Registration A 


(8)18 0.8fi8 (F. B.) 

W ITO. 8Q3, 


(6) 5 0. 314. 

(7) B. L. B. Sap. Vol. 101 j 2 W. R. Ar^fc X 

(8) 15 B. U B. 60 note (P. 0.); 19 W. R. 
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with regard to this matter was complete in 
itself. We are of opinion that the principle 
laid down in the case of Nagendro Nath 
MulUch V. Mathura Mohun Parhi (3) governs 
the question before ns and we feel bound 
to follow it. Vropadi v. Hira Lai (9) 
relates to the Insolvency Act. The Allah- 
abad Court held it was not a complete 
code in itself. We think that the question 
of limitation in this case has been rightly 
decided by both the Courts and this appeal 
is, therefore, dismissed with costs. 

Appeal dismissed, 

( 9 ) 16 Ind. Cas. 149j 84 A. 496j 10 A, L. J. 373. 


PATNA HIGH COURT. 
ljETrBR 9 Patent Appbal No. 19 of 1919. 

June 14, 1919. 

Present -. — Sir Dawson Miller, Kt., Chief 
Justice, and Mr. Justice Adami. 
JAGDIS CHANDRA DAS— Appellant 

versus 

CHANDRA MOHAN DAS— Respondent. 

Letters Patent (Pat), cl. JO^Ri^les <ij Patna High 
Court, Ch. VII, rr. 2, 16, Ch. VIII, rr. d, ^—Letters 
patent Appeal -Procedure on admission^Ch il Pro- 
cedure Code (Act V of 10O?y), O.XLI, r. 11, 


Under rules 2 and 16 of Chapter VIl and rule 3 
of Chapter VIII of the Buies of the Patna High 
Court the Bench before which an appeal under 
clause 10 of the Letters Patent is laid has juris- 
diction to deal with it in exactly the same way as 
appeals posted to a Bench for hearing under Order 
XUI, ru e 11 of the Civil Procedure Code, [p, 230, 
col. 2; p- 2U, col. 1.] 

Mr. Lil Mohan Ganguly, for the AppeJHnt. 


JUDGMENT. 

Milur. 0. J.— This appeal under clause 
10 of the Letters Patent has been 
referred to a Bench of this Court under 
rules 2 and 16 of Chapter VI I of the 
High Court Rules. The practice in this 
Court, which has been followed in such 
oases ainoe the Court was oonstituted. has 
been for the Bench before which the 
appeal comes to deal with it in exactly 
the same way as cases posted to a Bench 
for bearing under Order XLI, rule 11, 
and u til now this practice, which has 
much to recommend it, has never been 


questioned. It is now oonteDded, hpwev^r^ 
that this procedure is hot jnstifisd either 
by the rules of this Court or by the 
Letters Patent or by the Code of Oiy^l 
Procedure and that in fact the Oioiirt is 
acting without jurisdiction in so ddaliof^ 
with the case. 

Under the Letters Patent the Court has 
power to make rules for delegating 
judicial as well as non*judioial business 
and duties to the Registrar, and by- tbe 
rules certain judicial duties which are 
performed by a Bench or a single Judge 
in other High Courts have been so delegated. 
•The adoption of this system has been 
amply justified by tbe results, and the 
saving nf the time of tbe Court, which 
would otherwise have been occupied in 
doing business of an interlocutory or 
preliminary character which can. equally 
well be performed by tbe Registrar, has 
been so manifest that other High Courts 
are, I understand, taking steps to adopt the 
same procedure. 

Tbe duties of the Registrar with 
to appeals under danse 10 of the Letters 
Patent are to be found in Chapter VIT, 
rules 2 and 16 and Chapter VIII, rule 4 
of the rules of this Court. By rule 16 
of Chapter VII the Registrar having 
satisfied himself that tbe memorandum of 
appeal is within time and is sufficiently 
stamped and is otherwise in oompliE^noe with 
the rules, is directed in the case of^ first 
appeals to admit them and issue notice to 
the respondent, in the case of appeals 
under clause 10 of the Letters Patent to 
order them to he {placed before a Bench 
to which such appeals are assigned, and 
in the case of all other appeals to admit 
them and either issue notice to the 
spondent or place them before a Bench 
under Order XLI, rule 11. Rdo 3 of 
Chapter VIII provides that when the 
appeal is to be heard under Order XLI, 
rule 11, or is an appeal under clause 10 of 
the Letters Patent as early a date as 
possible shall be fixed for hearing the 
appellant or hie Pleader, It is clear from 
this rule that the practice contemplated 
in appeale under clause lO of the Letters 
Patent is the same as that prescribed by 
Order XLI, rule 11 of the Code, and this 
is the practice which has all along been 
followed and which is now for th® fiwt 
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time in the history of this Court oslled in 

question. 

In support of the oontentioo that the 
Oonrt has no power to deal in this manner 
with appeals of this nature, it is pointed 
out that whereas in appsals from original 
ueorees and in all other appeals except 
appeals under olanse 10 of the Letters 
Patent the Registrar is direoted to admit 
them, those under olanse 10 are not 
^Qiitted before being placed before a 
Benoh and that until admitted, the Coart 
cannot deal with them as appeals either 
under theprooednre prescribed by Order XLT, 
role 11, or indeed in any other manner. 
Bnt the short answer to this is that the 
Bench itself admits them and then calls 
upon the appellant or his Pleader to proceed 
without serving notice on the respondent 
and if no oaee is made out why the appeal 
should be allowed, the -Court dismisses it 
without calling upon the respondent, acting 
exactly as in cases under Order XLI, 

1 however, nrged that by 

rule 4 of Chapter Vflt of the Court’s 

ttules when au appeal under the uetters 
I'atenthas been admitted, notice must be 
served on the respondent or bis Pleader 
before the appeal can proceed. If this 
rule stood alone, there might be something 

an/i favour of this argument 

and It may be that the rule is not very 

happily worded. Bat reading it in con- 

jUQotion with the other rules already 

n# *hat rule 4 

of Chapter yiXI oontemplatas only those 

asea in which the appeal is admitted and 
the Court, havmg heard the appalUnt or 
hie Pleader uuder rule 3. desires to hear 
the respondent before 6oally disposing of 
(he appeal It is obvious that if the appeal 

done under rule 4. which can no longer 
apply, and I am satisHed that the rules 

whirs procedure 

which ^las been followed since the Court 

was constituted. The rules have received 

the sanction of the Governor General in 

to rest my iudg. 
h» tt, "9®® “ oonoluded 

‘hat some 

% as o^Qupnd in arguing that the 


question is really one of jurisdiotion and 
that the Court has no juriadiction to try 
appeals of . this .nature in the manner 
which it has adopted. The argument was 
not pat very clearly or scientifically by 
the learned Vakil for the appellant but 
as I understand, it, it is this; that the Letters 
Patent grant a right of appeal to the High 
Gonrt from a judgment of a single Judge 
of this Court, except in I certain specified 
oases which are not material to the 
present discussion; that no procedure is 
prescribed by the Letters Patent for 
bearing such appeals and the Civil 
Procedure Code applies only to appeals 
from subordinate Courts. There is, there- 
fore, no special procedure provided for 
appeals of this natare and in snob cases 
to deal with appeals summarily, as the 
procedure provided by Order XLI, rule 11, 
has been described, is denying the appellant 
the right of appeal given by the Letters 
Patent which the Court has no right to do. I 
confess I have some difficulty in following 
this argument. Assnming, without deciding, 
that Order XLTI of the Civil Procedure Code, 
which applies the rules of Order XLI, includ- 
ing rule 11, to appeals from appellate decrees 
(which the present is) has no application to 
appeals under olanse 10 of the Letters Patent, 
then no special prooednre is * laid down 
governing the Court- in such oases, except in 
BO far as the High Oonrt Rules provide. Now 
the High Court Rules, as already pointed on^, 
although they do not set out in detail the 
procedure to be adopted in snob oases, clearly 
indicate that procedure by coupling appeals 
under olanse 10 of the Letters Patent with 
those under Order XLI, rule 11, and direot- 
ing a date to be fixed for hearing the appel* 
lant or bis Pleader. This hearing of the 
appellant or his Pleader undoubtedly oonsti- 
tatee an appeal and the Court ooneiders 
any argument that may be put forward in 
support of the appeal by the appellant to 
whom the right of appeal is granted. If the 
appellant in the absenoe of bis opponent fails- 
to oonvinoe the Court that the jidgrnent 
appealed against should be set asidejor varic-i'^ 
it is difficult to see bow the preseuoo of Iji: 
opponent would assist him in obtaininri^ ^ n , 
result or how he suffers any inintv 
hie absence. If, on the other ha. il. :• 
argument shows that the appe<;l is o k. 
subUanoe requiring to be answered by t .... 
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respondent, the case is in effect adjonrned 
for the respoudent to appear. 

It was contended that two appearances 
by the appellant in oases where the respond* 
ent is called on involved extra expense and 
I suppose the argnment is that, therefore, 
the practice is objectionable. This, however, 
is hardly a ground for challenging the 
Court’s jarisdiotion and in any case ths 
suggestion is based upon an entire miscon* 
oeption. Although the Court has power 
under the Code to bear both 6rst and second 
appeals without serving notice on the 
respondent, this Court does not in practice 
eseroise that power in the case of hrst 
appeals, for the reason that the benefit to be 
derived from such a procedure is not so 
manifest in first appeals where questions of 
fact as well as law have to be considered 
and it has been found more expeditious iu 
the long run to hear such appeals only alter 
serving notice upon the respondent to appear. 
In appeals from appellate decrees, however, 
where the findings of fact cannot be ques* 
tioned, the questions for determination in the 
great majority of oases require no lengthy 
argument and a abort discussion as a rule 
is sufficient to enable the Court to come to a 
oonolusioD as to whether the appeal ought 
to suooeed or not. If the Court should 
have a clear view that the appeal cannot 
succeed, it is eutitled to dismiss it without 
calling upon the respondent. If, on the other 
band, the case is one of doubt or diffiotilty 
requiring the presence of the respondent, 
then notice is served upon him and in due 
course he appears. But the appellant must 
in any case appear in order to get bis appeal 
admitted, and the extra time oooapied in 
argument in those oases where the Court 
wishes to hear the respondeut before coming 
to a decision is a trifling consideration 
compared with the extra delay and expense 
that would result in the long run if in all 
such oases the respondent were called upon 
to appear. The argument, therefore, on the 
ground of extra expense is manifestly purely 
illusory, when one remembers that taking 
all the oases together the procedure rennlts 
in a considerable saving both of the time of 
the Court and of 'the pocket of litigants. 

In conclusion I should like to point out 
that even if no procedure were provided 
either by the Code or by the rules of this 
Court or elsewhere, it would be the duty of 


[ivio 

the Court to proceed aeoording to tbe. well*- 
known rule which enjoins upon it^ the 
necessity, where no Bpeoiflc rule exists, of 
acting according to justice, equity , ati^ 
good oonsoienoe.. Applying the rules .of 
procedure laid down by the Code to oases 
not speciflcally mentioned but in all material 
respects similar to those mentioued' seenis 
to ms to bs not only in accordance. -with 
eqiity and justice but, in the particular 
case before us, the course bast calculated to 
meet the ends of justice and I, therefore# hold 
that the objection is not sustainable, and 
having directed the appellant’s Pleader tp 
argue the case before us we have corns to 
the oouolusion in this case that the appeal 
cannot possibly anooaed and ought to be 
diemiesed. 

Adimi, J. — I agree. • w? 

Appeal dismtssei, > 



OUDH JUDICIAL COMMISSIONER’S 

COURT. ‘ " 

R«nt Appbal No. 9 of 1919. 

July 7. 1919. 

Present ; — Pandit KanhaiyaLal, J. 0, 
NAROTAM DAS — Pduntiff— A ppxLLiwr 

4 

versus 

NARIINDASand ANOXaHR— DfiFiNDlMTSj^ 

RESPONDBSTa. 

Oudh Rent Act (Sill of 18S6J, s 33 ( 2 '— Nazrana, 
whether illegal — Co^sharers — Suit for Naarana, 

whether can be included in account — Co-sharer, 
liability of. ' 


In a suit for profits brought by one co* sharer 
against another, the nazrana realised by the latter 
can be included in the acoount, provided the naz^rta 
and the enhanced rent taken together do not offenu 
against the provisions of section 38 ^2 » of the Oudh 

Bent Act. [p. 233, col. 1.] .. 

A co-sharer is liable to account for whatever prottt 
he receives on account of the joint land to his co- 
sharers, whether he receives it in the shape ot 
'njir.rann or in tho nhane of rent. fo. 333, OOl. J.J 


Appeal against the decree of the District 
Judge, Rae Bareli, dated the 17th January 
1919, modifying the decree of the Assistant 
Collector, 1st Class, Partabgarh, dated the 

9th October 1918, 

Mr. S. N. for the Appellant. 

Mr. D. K. Seih, for the Respondents. 
JUDCM^Nr.— The question for soq-' 
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flideratipn in this appeal is- whether in a 
aoit {o& pro6ts brought by one oo sharer 
against another, the naerana realised by the 
latter san be inoladed.in tbe.aooonnt. Both 
the Courts below exolnded it on the ground 
that the levy of the nasrana was illegal. 

The levy is not, however, illegal, if the 
naerana and the enbanoed rent, taken together, 
do not offend against the provisions of seotion 
38. olanse (2), of the Ondh Rent Aot (XXFl 
of 86). A 00 sharer if, moreover, liable to 
aooonPt for whatever pro6t be receives on 
eooonnt of the joint land to his o>sharerf, 
whether he receives it in the shape of naz* 
rana or in the shape of rent. It is open to a 
tenant io say that he wonld not pay the 
mzrana or any enhancement in ezcS'S of that 
sanctioned .by section 38 of the Aot; bat if 
the tenant volnntarily pays it to the cO'Share^ 
who gives him the tenancy on behalf of him* 
self and his oo sharers, he has to aoaonn.t f )r 
the same to the persons on whose behalf be 
gave the tenanoy. Seetion SO of the Indian 
Trnsts Aot (II of 1882) provides that where 
a 00 owner by availing himself of bis pesi* 
tion as snoh gains an advantage in deroga' 
tion of the rights of the other persons inter- 
eeted in the property, or where ainy snoh 
owner, as repraienting all persons interdstei 
in snoh property, gains any advantsgd, he 
most hold, for tbebeneBtof all persons sc 
interested, the advantage so gained. S motion 
21 of the Indian Oontract Aot (IX of 1872) 
applies to persons who are parties to the 
oontraob for the payment of the mirina. 
It does not debar a oo-sharer from oUtming 
from the person realising the same his share 
of the realisatione made. There is nothing 
to show that the natrani and the enbanoed 
rent, taken together, ezoaedel the extent of 
permissible enbanoement. 

A oross objection has bsen filel by the 
defendants respondents with regard to the 
manner in which the ooste have basnappor* 
tioned. Bat it does not appear that any mis- 
take has been made therein. 

The appeal is, therefore, allowed and the 
suit remanded to the Coart of first inatanoe 
with a direotion to reinstate it under its 
original namber and to dispose of it, after 
taking snob relevant evidenoe as the parties 
may addaoe, in the manner required by law. 
The parties will bear their own oosts of this 
gppeal. 

Appeal allowed i Oase remanded. 


BOMBAY HIGH COURT. . . ^ 

Oaioinal Civil JuRisiictiON A?ptkL No. 42 

or 1919. 

September 1^,1919. 

Freeent: — Mr. Jnetice Heaton and 
Mr. Justice Marten. 
TRIBHOVANDAS NAROTTAMDAS 

^ pLAlNT>f FB — A PPBLLi N7 S 

versui 

NAGTNOAS VIJBHUXANDAS 

DsFftNDANTi — R bSPONDBNTB. 

Sale of goods — Construction of contract— Agree- 
ment to sell goods of particular descriptwi out', of 
goods to he received hy seller— Goods received hy 
seller not of that description — Breach of contract — 
Buyer, whether entitled to damages. 

In September 19 ■ 7 plaintiffs agreed to bay and 
defendants agreed to sell certain goods and 

entered into a contract. The material clause 
of the contract was as follows: “Ghaghrapat 
(cloth) cases or bales 19 ‘Gin’ at He. 0-10-8, 
inches 31. The above-mentioned goods 

which are to arrive are sold (to you). Those 
pnrohased by us from Graham A Co. are 
sold to you. Shipment thereof January or 
February. And there are (to be* two to three 
months in addition To be delivered early if arrive 
early. To be delivered as and when the same may 
be received. To be delivered on the safe arrival of 
the steamer. Interest (at; eight annas. ' *Sai’ 
(allowance) at* Ha. 2 per case. If the goods 
to arrive come . ‘late' the purchaser is 

to take (delivery of the same).” The goods 

which were eventually received by tho defend- 
ants from Graham & Co. were not of the 
description which the plaintiffs had agreed to 
buy. The plaintiffs refused to accept the goods 
and sued the defendants for damages: 

Held, per Beaton, J. — That having regard to the 
commercial situation in September 1917, it must 
be presumed that the parties intended that 
the defendants should offer to the plaint- 
iffs nineteen bales out of those which Graham 
A Co. were sending to them; and that 
the bales should be as near the de6ori])tiou 
stated in the contract as possible; that the 
contract might also have contemplated that if 
the plaintiffs were quite justly dissatisfied with 
a tender of goods on the ground that the goods 
were nowhere near the description contained in 
the contract, then they might repudiate the 
bargain altogether, but that neither of the parties 
could have contemplated that there should follow, 
on a repudiation of that kind, any right on the 
part of the plaintiffs to recover damages, [p. 237, 
col. 1.] 

Per Afarfen, J — What was sold were g'ljuod 
goods, what arrived were uuginnod goods u 
therefore, the condition precedent of i ! <_ to 

viz, the arrival of ginned goods. ; 

fulfilled, neither party was bo-nu’ ' 

[p. 239, col. I ] 
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Per C%riam, that the plaintiffs* suit mnst, therefore 
be dismissed, [p. 237, col. Ij p. 239, col. 1.] * 

Original oivil jurisdiotion appeal from 
tbe decision of Maoleod, 0, J., in Suit 
No. 149 of 1918. 

FACTS and points of law involved in 
the case are similar to those in Sait 
No. 15 of 3 918, in whioh Maoleod, 
C. J., delivered the following judg- 
ment 

“The defendants in this ease in- 
dented through Meaers. Graham & Co. 
for oertain goods called “Gagrapat.** On 
the 1st of September 1917 the defendants 
agreed to pell to the plaintiffs ten oases 
of Gagrapat at the. rate of Ee. 0-10-3 a 
yard. On the 4th of September 1917 de*. 
fendants agreed to sell to tb^ plaintiffs ten 
more oases, similar goods, at the same 
priee. 

*‘The contracts were made on a printed 
form and at the end of the printed oondi- 
tions appears the desoription of the goods 
in manasoript. 

“ 'Gagrapt oases or bales 10, inches 34, a* 
Bs. annas.* 

“Then it is written. ‘We have sold the 
above written goods to arrive. We have 
sold the goods to you whioh we have pur- 
chased from Messrs. Graham & Co. The 


breach of contract owing to the failure of 
the defendant to deliver the goe^ con-, 
traoted for. He claims the difference ' be- 
tween the ooafcra-st rate and the rate !fpr 
ten oases on the 8rd of Angast and the 
rate for the other ten oases on the 7fch' o£ 
August. 

“Assuming then that the plaintiff ia^ right 
and that the goods which were tendered 
were not the goods contracted for, it follows 
the goods contracted for did not arrive. The 
question then arises whether on a proper 
oonstrnotion of the contract, the plaintiff is 
entitled to claim damages. The question 
at issue lies within a very narrow oompess. 
The plaintiff as purchaser was informed that 
the goods were Koglish goods which had 
been ordered through Messrs. Graham & Co. 
and that they were to arrive. It was then 
for the parties to contract in any. form 
they pleased with regard to the purchase of 
the goods. It was open to thp seller to 
guarantee the arrival of the goods, and 
to draw up the contrast in such a form 
that if the goijds did not arrive within the 
stipulated period, be would be liable to pay 
damages, or it was open to him to contract 
that he was only bound to deliver the goods 
if they arrived and that in the event of 
the non-arrival of the goods, the purchaser 
would not bs entitled to claim damages. 


time for the shipment thereof is December 
or January end 2 to 3 months are cf grace. 
If the goods arrive early we are to give 
the same early. We are to give the same 
^0 and when the same arrive.’ 

“Then theie is a fresh clause; ‘Jf the goods 
to arrive should come late the party 
purchasing the goods should receive the 
same.* 

“Ten bales arrived in April and the plaint- 
iffs were informed that the goods were off 
sample and that Messrs. Graham A Go. 
l^ad made an allowance of Rs. 1-6-0 per 
piece. 

Plaintiffs declined to take the goods with 
that allowance and in ooDsequenoe the 
defendants sold the goods in the beginning 
of August. The remaining ten bales arrived 
in July. The same oomplaiot was made, 
and the plaintiff refused to accept the 
goods. Plaintiff waited (ill January and 
then filed this suit olaimirg d&mtgcs for 


Now the limitation as regards the time 
of shipment in the contract was for the 
protection of the purchaser. He was not 
obliged to take delivery of goods whioh were 
shipped before or after the period mention- 
ed in the contract. But that does not affect 
the question whether the seller guaranteed 
the arrival of the goods. This question 
depends on the proper construction to be 
given to the words we are to give the same, 
as and when the same may arrive.* If the 
plaintiff's construction he a correct one, 
then, as far as I can see, these words 
appear to be superfluous and there was 
no necessity for them to be inserted in the 
oontrao*; because it would follow as a matter 
of course that the seller, having sold goods 
to be shipped within a certain period to 
arrive, would be bound to give delivery as 
soon as they did arrive. It seems to me 
that the only construction that can be put 
on these words is that they mean that the 
seller has contracted that he will only give 
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delivBr^ when the goods do arriye and that 
if the goods did not arrive at a]], then he 
eonld not give delivery and there would 
be no liability put upon him to pay dama> 
ages for their non arrival. That seems (o 
me to be the plain grammatieal sense of 
those words. And, as a matter of faot, 1 
eannot imagine any person who had indented 
for goods from England or any other 
•part of the world abroad oontraoting 

In any other form, considering the numerous 
ehanees there then were of the non* 
arrival of the goods within the stipulated 
period; supposing the ship had been sunk, 
is it oonoeivable that under this oontraot 
the plaintiff oould have claimed damages? 
As 1 said before, if the seller likes to 
guarantee the arrival, there is nothing to 
prevent him from doing so. But that is 
not what one would expect a prudent man 
would do, certainly not in September 1917. 
It seems to me that the onus is really 
thrown on the plaintiff to show that his 
seller guaranteed the arrival of the goods, 
and one would require plain words in the 
oontraot to show that the seller had acted 
in saoh an imprudent fashion. It would 
be a different matter if the oontraot bad 
been for the sale of so many tons or 
bales of a particular commodity of a 
particular shipment. Assuming, therefore, 
that the goods contracted for did not 
arrive, in my opinion, the defendants were 
absolved from performing their oontraot 
and delivering the goods. The plaintiff, 
therefore, oannot make any folaim fcr 
damages for non-delivery. The defendant’s 
counter-claim ' on the ground that the 
plaintiff was bound to take delivery with 
the allowanoe, bis Oounsel said, would not 
be pressed if 1 found in the defendant’s 
favour on the question of the construction 
of the contract. 

The suit will, therefore, be dismissed, 
I may note that the suit has really been 
tried on a demurrer and, if my decision 
is reversed, it will still be open to the 
defendant to prove the custom set up 
in the written statement and to prove bis 
eounter*olaim. Plaintiff will have to pay 
defendant’s costs of the action.” 

Mr. OoUman^ for the Appellants. 

. Mr. Tarapcrevalla, for the Respondents, 


JUDaMBNT. 

Hbatob, J. — The plaintiffs agreed to buy 
and the defendants to sell certain goods 
and entered into a oontraot. The important 
part of the oontraot (I will leave out the 
earlier part with its usual preliminaries) 
is: 

"Ghaghrapat (doth) cases or bales 19 *Gin' 
at Re. 0-10 3, inches 34. The above-men* 
tinned goods which are to arrive are sold (to 
yon). Those purchased by ns from Graham 
A Oo. are sold to yon. Shipment 
thereof January or February. And there 
are (to bs) two to three months in addition. 
To be delivered early if arrive early. To 
be delivered as and when the same may 
be reeaived. To be delivered on the safe 
arrival of the steamer. Interest (at) eight 
annas. 'Sai’ (allowanoe) (at) Rs. 2 per 
case. Fresh clause: — If the goods to (arrive 
come late’ the purchaser is to take 
(delivery of the same).” 


The case has never been separately tried 
and we have been dealing with it on the 
pleadings, the correspondence which 
ensued between the parties and the oontraot 
itself, the important part of which 1 have 
just read ont. The oontraot was made on 
the 1 5th of September 1917, !□ July of 

the following year, i.e., 1^18, correspond- 
ence between the parties began. It 
appears that by that time certain goods 
had been shipped by Graham A Oo. 
to the defendants and it was known to 
the defendants that the goods were not 
by any means exactly of the description 
given in the oontraot. A sample was sent 
by the defendants to the plaintiffs, and 
the defendants suggested that an allowanoe 
should he made; that the plaintiffs should 
take the goods with an allowanoe. This 
the plaintiffs deoliued to agree to, on the 
ground that the goods, which were thus 
offered them were not the goods they ■ 
had ooDtraeted to take. Snhseqnently the 
goods arrived. The plaintiffs refused to 
take delivery of them, and now they have 
brought this suit, claiming that the defend! 

ants have broken the oontraot and Ire 
liable to pay damages. 


Independently of any evidence at all 
we may take certain thing, for granted’ 
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beoanse it is inoonoeivable that this oontraot 
ooald have been entered into if those 
things did not exist. One is that the 
plaintiffs and the defendants in eonneotion 
with the oontraot mnst have disonssed the 
quality of the goods they were bargaining 
about and must have disoussed, or at any 
rate the matter must have been mentioned, 
the kind of goods the defendants had 
bought from Graham & Co. and 

wbioh it was anticipated Graham & 
Co, would send them. Another thing 
we may take to be undoubted is 
that the goods to wbioh the oorrespondenoe 
referred and the goods vtrbioh aotually 
arrived in the end were the goods the 
defendants had bought from Graham & 
Oo. and were the goods whioh the defend* 
ants bad in mind when they entered into 
this oontraot with the plaintiffs and were 
the goods whioh the defendants represented 
to the plaintiffs, and the plaintiffs believed, 
to be tbe goods that they were oontraoting 
to buy. Having assumed as much as this, 
it remains to interpret the oontraot. We 
do not know aotually what was tbe oontraot 
between tbe defendants and Graham & 
Co., nor do we know what passed 
between them in tbe way of oorrespondenoe, 
or what shipping doouments there were. 
They have not been put in. We merely 
have to oonstrue the oontraot in the light 
of its own words and the oiroumstanoes 
that have been mentioned. It does not 
help us that both tbe parties have at 
different times attributed quite different 
meanings to the oontraot, and in tbe oase 
whioh has been argued before ns they do 
not seem, espeoially the defendants, to 
rely on the meaning whioh they originally 
gave to tbe oontraot. This oertainly is 
ratber to be regretted, when!we remember 
that tbe oontraot is supposed to express 
tbe intention of those who are parties to 
i<; and if those who are parties to it are 
either so unwilling to disclose their true 
inteution or so nnoertain about it that they 
oannot be oonsistent in tbe intentions they 
assert, there must be some little diffioulty 
in arriving at tbe real meaning. Undonbt* 
edly that is so. We have to make the 
best we oan of the material before us. 

The position, however, when reaohed, is 
simple; though it may be di65:ult to arrive 
ut it. If there was an absolute oontraot for 


sale, or if there was an absolute oontraot for - 
sale subjeot to one oondition, whioh was that 
the goods whioh the defendants had bought 
from Graham & Co. should arrive, then 
'the plaintiffs are entitled to say: *'Yoa agredd'‘ 
to sell ns certain goods. Every oondition 
provided for has been fulBlled. But you 
have not given ns the goods.*' In that 
oase they would be entitled to damages. 
But if the oontraot was not a oontrkot’ 
absolute for sale but was based on a mutual 
understanding that tbe goods wbioh were to 
be offered to tbe plaiutiffa were tbe goods 
wbioh Graham & Co. were to send to 
the defendants, then if the plaintiffs refuse to 
receive the goods, though they may be per« 
feotly right in so doing, they are not 
entitled to damages, beoause everything 
oontemplated between tbe parties has then 
bsen fulBlled. It would be possible to oooupy 
a very considerable amount of time by 
analysing the oontraot sentence by sentence 
but I am reluctant to do that; and I think 
I oan express my oonolusion suffioiently 
olearly, perhaps more clearly, without doing 
it. Tbe oontraot is not one in common 
form. It was a oontraot entered into to 
meet very peculiar oiroumstanoes. Those 
oiroumstanoes were the oommeroial oiroum* 
stanoes of September of tbe year 1917, and 
the oommeroe with whioh we are oonoerned 
was a oommeroe between England ftnd India. 
It is, therefore, neoessary to recall that, in 
September 1917 England was only emerging 
from the most severe period of submarine 
peril and that tbe effects of tbe war on 
oommeroe, manufacture and trade generally 
bad reaohed, although not the • highest 
pitoh of inoonvenienoe, a very high pitoh- 
of inoonvenienoe indeed. It is only neoes- 
sary to remember these things to understand 
that traders, if they were, as they are 
supposed to be, sensible men, would make 
their terms, with a full understanding of 
tbe extraordinary risks involved in bringing 
to completion the arrangements they embarked 
upon. Like the Judge, the present Chief 
Justioe, who tried the oase on the judgment 
in wbioh this partioular oase was settled, t 
feel quite certain that no sensible oommeroial 
man oould at that period have entered into 
a oontraot of the nature the plaintiffs 
asoribe to this particular one. It seems to 
me, and on this point I really do not 
feel a shadow of a doubt, that wb^t 
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the parties iDtended, what they both 

had in oontemplatioD, and what they 
intended the written oontraot to showi 
was an intention that the defendants should 
offer to the plaintiffs nineteen bales oat 
of those whiob Graham & Co. were 
sending to them; ani that the hales should 
be as near the desoription stated in the 
oontraot as possible. I dare say the oontraot 
contemplated that if the plaintiffs were quite 
iastly dissatisfied with a tender of goods on 
the ground that the goods were nowhere 
near the desoription oontained in the oon- 
traot, then they might repudiate the bargain 
altogether. But I feel perfectly oertain that 
neither of the parties ever contemplated 
for a moment that there should follow, 
on a repudiation of that kind, any right 
on the part of the plaintiffs to recover 
damages. 

This opinion 1 have reached on a very 
careful consideration of the words of the 
oontraot and of the nnoertainties they so 
clearly imply, in the light of the known 
oiroumatance of the time. 

1 think the appeal should he dismissed 
with costs. 

Mabtin, J. — This is an appeal in substance, 
though not in form, from the judgment 
of my Lord the Chief Justice in Sait No. 15 
of 1919. The decision is in the nature of a 
demurrer, that is to say, that admitting all 
the facts stated in the plaint the plaintiffs are 
not entitled to recover the damages they 
claim. The formal issue, which is not in 
the paper hook hut which was No. 1 (a) 
in the Suit No. 15 of 1919, and whiob by 
agreement between the parties in the Court 
below was also to he raised in the present 
case, is as follows: — 

Whether on a proper construction of the 
oontraot the plaintiffs are entitled to any 
damages in the event of the goods contracted 
lor failing to arrive.** 

The particular contract sued on in- this 
case is not in the paper book, that is to 
say, the official translation is not in the 
paper book. We have an official translation 
of the oontraot in the other suit but not 
in this one. However, it was in evidence 
in the Court below, and w e have obtained 
for our own use a copy of this official trans- 
lation. 

Now, it is quite clear that the goods 
contracted to he sold were ginned goods. 


The goods which have been tendered to the 
defendants are nnginned goods. The plaint* 
iffs plead in effect that these were not 
the oontraot goods. They say in paragraph 

3:— 

"The defendants having failed to deliver 
the oontraot goods and having insisted upon 
the plaintiffs accepting goods different to 


the oontraot goods.** 

Then that is treated as a breach of contract 
for which the plaintiffs claim damages. 
The decision of the learned Judge in 
Suit No. 15 is that if that is so then the 
condition precedent in this oontraot, viz,t the 
arrival of the goods, was* never fulfilled 
and, therefore, the contract was at an end. 

The point, therefore, which arises for our 
decision, is : Was the arrival in Bombay 
of ginned goods of this desoription a con- 
dition precedent of the oontraot P 

Before passing to the oontraot, 1 will say 
that at the trial of the action it suited 
neither party to take this point. The plaint- 
iffs wanted damages. The defendants, on 
the other hand, wanted the plaintiffs to 
accept the goods with an allowance of 
lU. 1*6*0, the goods admittedly being off 
sample. At the trial they agreed that the 
case was governed by the decision in Suit 
No. 15 and that a decree for the defendants 
should be taken accordingly. In effect, 
therefore, the decision of the learned Judge 
was that they were both wrong, and that 
the oontraot was at an end. 

Now, there are several expressions in this 
oontraot iwbich may import words of con- 
tingency. The expressions are :^"GoodB 
which are to arrive,’* " to be delivered as 
and when the same may be received,*’ '*to 
be delivered on the safe arrival of the 
steamer,** and if the goods to arrive come 
late the purchaser is to take delivery of the 
same.’* On the somewhat similar oontraot 
that he had before him the view of the 
learned Chief Justice was as follows r 
It seems to me that the only construction 
that can bo put on these words is that 
they mean that the seller has contracted 
that he will only give delivery when the 
goods do arrive and that if the goods did 
not arrive at all, then he, oonld. not give 
delivery and there would bo no liahili'ty 
gut upon ^ him to pay damages for their 
non- arrival. That seems to me to be the 
plain grammatioal sense of those words, 
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And, as a matter of faot, I oannot imagine 
any person who had indented for goods from 
England or any other part of the world 
abroad oontraoting in any other form, oon- 
sidering the numerous obanaes there then 
were of the non-arrival of the goods within 
the stipulated period; supposing the ship 
had been sunk, is it oonoeivable that under 
the oontraot the plaintiffs oonld have olaimed 
damages ?*’ 

In the present oase there is an additional 
olanse which was not in the oontraot 
in Suit No. 15 and wbioh apparently was 
not brought to the attention of the 
learned Judge. 1 refer to the words " to 
be delivered on the safe arrival of the 
steamer.” Having regard to those words, 
the oase of Rale v. Rawson (1) migbtafford 
some argument that the oontingenoy, the 
parties had in view, was the safe arrival 
of the steamer and not merely the safe 
arrival of the goods. It was put to Counsel 
for the appellants whether he contended 
that the oentraot was in all events an 
absolute one. He admitted, and I think 
he WAS b)anrl to make that admission, that 
at any rate the oontraot was contingent on 
the safe arrival of the steamer. It was 
then put to him: Supposing the goods 
were never shipped in England, what then? 
Counsel answered that as then advised it 
would probably be that the vendor in that 
event would not be liable for the goods, 
baoause, as Connsel said, you oannot tell 
about the arrival of the steamer until the 
goods are shipped on the steamer, if you 
get to that point, it seems to me that it 
is only a comparatively small step to go 
from the oase where no goods are shipped- 
to the oase where goods of a different des- 
oription from the oontraot are shipped. It 
is not a oase here of ginned goods, say 
slightly damaged by sea- water, or some 
bales damaged by sea-water, being tendered. 
It was the oase of ginned goods and un- 
gianed goods, and the amount of the allow- 
anae that the defendants were willing to 
give shows the substantial differenoe be- 
tween these two olasses of goods. 

Personally, on the oonstruotion alone, I 
respsotfnlly agree with what the Chief 
Juetioe has stated in oase No. 15 of 1919, 

(1) (1853) 27 L J. C. P. (n. 8.) 189i 4 0. B. (n. b.) 
85; 4 Jur. (N. s.) 363; 6 W. R. 339; 140 E, R. 1013; 31 
L. T. {o. i.) 59; 114 B. R. 632. 


and I think that what he there stated’ 
applies to the present oase. 

Now, this being my opinion on the oon- 
strnotion of the oontraot apart from authority/ 
is there any anthority which prevents my 
taking that view? 1 think not, and that 
on the contrary snob anthority as there is 
tends to snpport the above view. This 
type of oontraot — I may desoribe- it as 6 

goods to arrive oontraot” — came into 
operation ' in Bombay to a large oxtent 
daring the war. It may have arisen beoauee 
of the great desire to get goods of any 
desoription and at any time from England, 
Contraots in this form have given rise, so 
far as I am aware, to a great deal of 
trouble in Bombay, and it is not surpris- 
ing to find that there is really very little 
authority on this class of oontraots. I oan 
only express the hops that the Bombay 
merohants will modify this type of oontraot 
and will with the aid of Counsel and their' 
Merchants' Associations settle some common 
form of oontraot wbioh will ba free from 
the ambiguities which have led to the pre- 
sent and other litigation. 

Turning then to snob authority as one 
oan find, perhaps the nearest statement 
on the point is that in Halsbury's Laws of 
England, Volame XXV, page 141. There it 
is stated in the note (g): — 

" Where there is a oontraot for the sale 
of goods to arrive, or on arrival,’ in 
tbs absenoe of terms creating snoh a 
warranty, the seller does not warrant the 
arrival of the goods, but the oontraot is 
on both sides oontingent on their arrival, 
and when a partioular ship is named, 
oontingent both on ths arrival of tbs 
ship in the ordinary ooarse, and within 
the time stated, if any, and on the goods 
being on board; where there is a warranty 
that the goods are in a partioular ship, 
the contract is subjeob to the single oon- 
tingenoy of the arrival of the ship.” 

There are a oonsiderable number of 
oases there referred to, bit I think 
Counsel agree that there is no oase 
precisely on all fours with the one we have 
to deal with. 

Then, in Benjamin on Sale, Fifth Edi- 
tion, pages 5S6 and 587, it is stated as 
follows:-- 

‘It appears from this review of the 
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deoisioQS that oontraots of this oharaoter may 
be olasBified as follows:--' 

*'l. Where the laDgaage is that goods 
are sold on arrival per ship A. or ex ship 
A/ or *to arrive per ship A. or ex ship 
A.’ (for these two expressions mean 
preoiaely the same thing), it imports a 
double condition precedent^ ots., that the ship 
named shall arrive, and that the goods 
sold shall be on board on her arrival. 

*'2. The language of the oontraot may, 
however, show that the words ‘arrival’ or 
io arrive’ are used only in oonneotion with 
the gooir. In snob a oase this is only a 
single condition precedent^ ots., the arrival of 
the goods. And semhle that ‘to be shipped’, 
or ‘on shipment per ship A on arrival,’ 
or ‘to arrive,* import sash a single oondi- 
tion.” 

Then No. 5: — 

Where the sale desoribes the expected 
oargo to be of a partioalar desoription, as 
400 tons .Araoan Neorensie rioe,’ and the 
oargo tarns out on arrival to be rioe of a 
different desoription, the oondition preoedeot 
is not fal811ed, and neither party is bound 
by the bargain.” 

It seems to me that the 5th proposition 
oomes rather olose to the present oase. 
What was sold were admittedly ginned 
goods. What arrived were a different 
desoription, Wz., unginned goods. Aooord* 
ing to the passage jnst oitei, the reanlt 
is that neither party is bound by the 
bargain. 

After giving my best consideration to this 
oase, I am of opinion that the judgment 
in the Oonrt below was oorreot, and 
that this appeal ought to be dismissed 
with oosts. 

There is one point I should mention, to 
shew it has not been overlooked. The 
ground on which the defendant snooeeded 
was not expressly pleaded; but, I think, 
having regard to the issues which were 
raised by agreement, that it must be 
taken that all such amendments were 
made in the pleadings as were necessary 
for the determination of the issue on 
which the case was deoided, ti«., No. 1 A. 

Appeal disntisted. 

.. •• . 
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HAB GOPAL — pLAihTiFF — D bcses-Holdbr 

— Afpbllabt 
versus 

BAM BICHPAL and oibeks— Dapendants — 
Judsubnt-Debtors — Rxbpondbnts. 

Execution of decree — Decree^ legality of, whether 
can be questioned — Remedy, foimv of. 

The legality of a decree cannot be questioned in 
execution. The remedy of the aggrieved party is 
by a regular suit to set aside the decree as illegal. 

Misoellaneous second appeal from the 
order of the DiEtriot Judge, Kama), dated 
the 9th October 19)8, affirming that of 
the Munsif, 2Dd Clasp, Jhajjar, dated the 
2Dd Jnly 1918, refusing to give possession 
of land to the deoree^holder. 

Lala Shamir Chand, for the Appellant. 

Hr. Qullu Ram, for the Respondents. 

JUDGMENT. — In this oase the appel- 
lant applied for the execution of a decree 
providing for payment in annual instalments, 
in defanlt of which the pcssession of land 
was to be handed over to the decree- 
holder as owner. The lower Appellate 
Conrt has held that this, hsing a provision 
for Qonditional sale, was nnll and void in 
accordance with Dehi Sahai v. Ramji Lai (1) 
and was, therefore, inoperative. Against this 
decision a second appeal has been preferred. 

Counsel for the appellant has cited 
Dumeroas authorities that an executing 
Court cannot question the legality of a decree, 
e.g., Musammat Mehr fiishan v. Nawahsada 
Muhammad Katim Ah Khan (2), Maharaja of 
Bhartpur v. Bant Konno Dei(3Jand Badha Mai 
V. Imam Bakhsh (4). These are clear 
authorities in his favour. Debi Sahai v 
Ramji Lai (1) relied on by the re, 
spondents is iu no way in point. In that 
case the judgment debtor instituted a 
regular suit to set aside an illegal decree 

debtor in this oase. I aooept the appeal 
but as the question whether the deorw is’ 
otherwise exoontable was not disposed o1 

(2i ^ P": E. 1918. 

® oo. 

(4) 60 P, W. E, 1908, 
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by the lower Appellate Court, I remand tbe 
ease for deoUion on this question. 

Costs will follow the resolt. 

Appeal aC’Cepied; Oase remanded. 


OUDH JUDICIAL COMMISSIONB a»S 

COURT. 

Sbcond Civil Appeal No. 17 of 1919. 

May 22, 1919. 

PrMen/:— Pandit Kanhaiya Lai, J. 0. 

B ABU Pl AINTI PF A PPE LLA» T 

versus 

SADASHEO — Defendant — Respondent. 

Hindu Law — Minor — Mortgage executed bg guardian 
— Recital in deed of -payment of preHious mortgagest 
whether binding on minor — Necessity^ proof of. 

A mortgage deed was exeouted by the guardian 
of a minor on behalf of himself and the minor, it 
being stated that, the consideration of the mortgage 
had been credited towards two prior unregistered 
mortgage deeds, which were neither filed nor 
proved: 

Held, that the mere recital of the existence of 
the two prior mortgages would not bind persons 
other than the executant and that it was essential 
to prove that the mortgage was executed for family 
necessity and for the benefit of the minor on 
whose behalf the guardian purported to have acted. 

Appeal against the deoree of the Sah« 
ordinate Judge, Rae Bareli, dated the 4th 
Deoember 1918, upholding the deoree of 
the Munsif, Dalmau, dated tbe 19th August 
1918. 

Mr. H. K. OhosSt for the Appellant. 

Mr. Rajeshwari Prasad^ for the Respond* 
ent. 

JUDGMENT. — This appeal arises out 
of a euit for foreolosure brought by 
tbe plaiotiS-appellant in respect of a 
mortgage, purporting to have been executed 
by Rashnnandan on behalf of himself and 
as guardian of his minor brother, Sada 
Sbeo, on the 25th May 1905. Tbe amonnt 
seonred by the mortgage was Rs, 350, 
the whole of which was stated to have 
been credited towards two prior unregistered 
mortgages held by the plaintiff appellant, 
one purporting to have been executed by 
Bisbesbar, Ram Cbaran and Musammai 
Janki for Rs, 50 on Bhadon Sudi 5, 1949, 
and the other by Bisheahar, Musammat 
Janki and Raghnnandan for Rs, 15 on 
Aghan Sudi 1, 1953, The plaintiff-appellant 
did not file any of those prior mortgage 


deeds or prove their existence. He sought 
to enforce the mortgage by oonditfonftl 
sale after the death of Raghnnandan hut 
was opposed by Sada Shed, who has 
. since attained majority, on the ground 
that Raghnnandan bad no authority to 
bind him or to make a mortgage of 
the joint family property without legal 
necessity. 

The Courts below dismissed tbe claims 
Their finding is that the plaintiff appellant 
bad failed to establish that the previoiie 
debts stated to have been credited in tbe 
mortgage deed in suit actually existed or 
that the ooneideration was taken for the 
benefit of Sada Sbeo or for any legal necessity 
binding on the family, 

Tbe learned Counssl, who appears for 
tbe plaintiff- appellant, candidly admits that 
bis client has not been able to produce 
any evidence about tbe existence of the 
alleged prior mortgage bonds, beyond the^ 
recital thereof in the deed in suit and a 
statement in the registration endorsement 
about their production before tbe Sub* 

t 

Registrar, He suggests that tbe bonds 
have been mislaid; but the plaintiff who • 
was examined in the suit said nothing 

about their loss, Tbe mere recital of 

the existence of two mortgages ixt a 

subseqnent deed executed by Raghnnandan 
does not, as pointed out by their Lordships 
of the Privy Connoil in Brij Ifal -Vi 
Inda Kuntoar (l) and Shrinivasdas v* 

Meherbai (2), bind other persons. It was- 
not enough for him to prove that Ragbn* 
nandan . bad executed the mortgage deed ** 
in suit. It was incumbent on him to ^ 
show that that mortgage was exeected * 
by him for family necessity and for the • 
benefit of the minor on whose behalf he 
purported to act. On both those points - 
be gave no evidence, The Courts below 
were, therefore, justified in bolding that tbe 
defendant respondent Sada Sbeo was not ^ 
bound by the deed of mortgage executed by ‘ 
his brother. ^ 

The appeal fails and is dismissed with costs, 

Appeal dismiised, < 

(1) 23 Ind. Oas. 715} 36 A. 187; 26 M. L. J. Ai2t 18“’ 
0. W. N. 649;’ 12 A. h. J. 496; 19 O. L. J. 469; (1914) 
M. W. N. 406; 16 M. L. T. 395; 16 Bom. B. 862; I W, 
794 (P. C). 

(2) 89 Ind. Gas. 627; 41 B. 300; 21 M.L.T. 288; 

82 M. L. J. 176; 19 Bom, L. R. 161; (I9l7) M. W. N. 
258; 21 0. W. N. 668; 26 0. L. J. 311; 44 I. A, S6(P. G.), 
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MADRAS HIGH COURT. 
Criminil Revision Oasb No. 669 of 1919. 
(Case Refbbbed No. 638 of 11^19.) 
November 21, 1919. 

Fretent; — Mr. Joetioe Seshagiri Aiyar and 

Mr. Jnstioe Phillips. 

IPPlLl MAGATHAamd another — 

Agodsbo 

lersua 

EMPEROR — Respondent. 

Penal Code {Act XLV of 1860^, s. 187—Failure to 
assiel Salt Inspector in making search — Offence — 
Criminal Procedure Code (Act V of 1898^, s. 1C3, 
cl. (2} , sco^Je of. 

Clause (2) of section 103, Criminal Frooedure 
Code, suggests that while, the rendering of assist* 
ance to a public servant in making a search is 
imperative on the persons called upon to assist, they 
are not compellable to attend Court to give evidence 
'mthout a summons in that behalf. 

F^ure, therefore, to assist a Salt Inspector in 
making a search, after being' requisitioned by the 
latter to do so is an offence punishable under section 
187 of the Penal Code. 

Pamwya Naikut In the matter of. 26 M. 419: I Weir 
136 iF. B.), distinguished. 

Cftse referred for the orders of the High 
Court under seotion 438 of the Criminal 
Prooednre Code by the Aoting Sessions 

Judge, Ganjam, in bis letter dated the 13th 
Ootober 1919. 

t ' 

The Publio Proseoutor, for the Crown, 
referred to Mamaya Naika, In the matter of 
(1). Seotion IOj of the Criminal Prooedure 
Code only exempts the person called on to 
assist a publio officer from giving evtdenoe in 
Court witnouir a summons. BdC tne failure 
to assist the iSalt inspeotor in making the 
searoh is an offenoe under seotion l87, Indian 
Penal Code. 

ORCER. — We are unable to agree with 
the learned Sessions Judge that the present 
case is covered by Ramaya Naika, In the 
matter of {ij. What was decided by the Pull 
Bench in that case was that the words 
aasistaytce' m the first portion of the section 
must be read as being ejusdem generis with 
the same word occurring in the latter por- 
tion of jihe aeccion. In the present case, 
the accused were called upon to assist the 
Sait Inspector in making a searoh. Under 
section lOd of the Code of Criminal 
Procedure, he is authorised to call upon 

26 M. 419; 1 Weir 130 (B\ B,). - 
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villagers to assist him in the. exeontion of 
that dnty. The. last sentenoo' of olanse 2 
of seotion 103 suggests that, -•. while the 
rendering of assistance in making the searoh 
is imperative on the persons called npon to 
assist, they are not compellable by the 
Inspector to attend the Court to give evi- 
denoe without a summons' in that behalf. 
Therefore, the duty for discharging which 
the accused were requisitioned by the In- 
speotor was ejusdem generis with that 
mentioned in the second clause: Conse- 
quently, the refusal of the accused to assist 
the Inspector is an offence punishable under 
seotion 187, Indian Penal Code. The con- 
viction is, therefore, right. The papers will 
be retorned. 

Papers returned. 
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PATNA HIGH COURT. 

Criminal Appeal No. 210 of 1919, 
November 18, 1919, 

Presents — Mr, Justice Das, 
BRAHAMDEO SINGHA and others— 

Appellants 

versus 

EMPEROR — Opposite Partv. 

Prosecution^ duty of to call all material witnesses-- 
Evidence Act il of 1872;, s. IS^Witnesses, 
number of— Proof quantum or— Evidence, duty of 
Court to test. 

. It is the duty of the prosecution to call all 

witnesses who can throw any light on the enquii-v 

whether they support the prosecution theory or 

the defence theory. It is for the Court to choose 

which theory is xorrect, not for the prosecution 
[p, 246, ool. 2; p. 247, col. 1.] ^ ^uiion. 

A criminal trial ought not to be reduced into 

[p “il! col!TT“ defoBoe. 

The dkect evidence of witnesses must be tested 
and weighed in the same manner, whatever ihl 
numenoai. strength ef the witnesses may fa/ and 
the conscience of the Court must be 8afcisfi«S * . 

the guilt of the accused pcrsoL beftt 

by no means be laid down a? a « 
mamm that the assertion of two ^tne»r®™* 
more convincing to the mind than the 
one witness. Ihe atorv k Assertion of 

be in itself probable, thAstory told br^'w 
may be extravagant. The etoJ told^bv 

laay.bc uucontradicted, the^stoi^. 
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witnesses may be contradicted by four witnesses. 
The story told by one witness may be corroborated 
by a crowd of circumstances, the story told by two 
witnesses may hare no such corroboration. The 
one witness may be Tillotson or Ken, the two 
witnesses may be Oates and Bedfoe. [p. 242, col. 2.] 
Eemarks of Lord Macaulay quoted in Wills on 
Circumstantial Evidence, 6th Edition, page 34, 
approved. 

Criminal appeal affainst; the order of the 
Assistant Sessions Jndt^e, Gaya, dated the 27th 
June 1919. 

Messrs. Sami, Nand Keolyar and Qour 
Ohandra Palf for the Appellants. 

The Assistant Government Advocate, for 
the Opposite Party. 

JUDGMENT. — The appellant Dipan Sin- 
gha has been convicted under section 14? and 
section ^'04, Indian Penal Code, and has been 
sentenced to rigorous imprisonment for 6ve 
years, and to pay a fine of Rs. 200. The 
other appellants have been convicted under 
sections 148 and 304/14'^, Indian Penal Code, 
and have been sentenced to pay a fine of 
Rs. 1,000 each. The Assessors were of opinion 
that the appellants were not guilty, one 
of them being of opinion that the case 
against them was a malicious and false one.*’ 

Having anxiously considered all the evi* 
denoein the case and the able arguments that 
were advanced before me by Mr. Nandkeolyar 
on behalf of the appellants and the learned 
Assistant Government Advocate on behalf of 
the Crown, I am of opinion that the convio* 
tioD of the appellants cannot be sustained and 
must, therefore, be set aside. 

4 

It is unnecessary to recapitulate the facts 
of the case, which will be fonnd fully stated in 
the judgment of the Assistant Sessions Judge. 
It is saffisient to say that the case for the 
prosecution is that the appellants, known as 
the Baboos of Parasia, were building a new 
house at Parasia and that on tlie morning of 
the alleged oooorrenoe, namely, 16tb of May 
last, Brahmadeo Singha visited the house of 
Deodhary and asked him to go and construct 
the thatch of the new bouse which the 
Baboos were building. The prosecution 
alleges that the Baboos were exacting forced 
labour from their tenants without payment 
of any wages, that Deodhary on being asked 
to contribute labour that morning refnsed to 
go, whereupon Brahmadeo returned to his 
village but promptly came back with a mob, 
of which the appellants were members, and 
iuflioted severe injuries on Deodhary and his 
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brothers, Bishnndhary aud Sbeodhary, from 
the effect of which Deodhary ultimately 
died. 

There are eleven eye-witnesses to the 
alleged occurrence, and if the mere numeri- 
cal strength of the witnesses were to be 
taken as establishing beyond doubt the fact to 
be proved, then I have no doubt that the 
guilt of the appellants been completely 
established in this case. (But in my opinion 
the direct evidence of the witnesses must be 
tested and weighed in the same manner, what- 
ever the numerical strength of the witnesses 
may be, and the conscience of the Court 
must he satisfied as to the guilt of the accused 
persons before they can be convicted of any. 
crime. **It can”, says Lord Macaulay, by no 
means he laid down as a general maxim, 
that the assertion of two witnesses is more 
aonviuoiog to the mind than the assertion 
of one witness. The story told by one witness 
may be in itself probable; the story told by. 
two witnesses may be extravagant. The 
story told by one witness may be nnoontra- 
dieted; the story told by two witnesses may be 
contradicted by four witnesses. The story told 
by one witness may be corroborated by a crowd 
of circumstances; the story told by two. 
witnesses may have no such oorroboratiops^ 
The one witness may be Tillotson or Ken,) 
the two witnesses may be Oates and Bedfoe.” 
(Cited in Wills on Circumstantial Evidence, 
6th Edition, page 34.) 

I have, therefore, to examine whether the 
story told by these eleven witnesses is a 
probable one, whether it is corroborated 
by the admitted facts and circumstances 
of the case or whether it is contradicted 
by testimony, direct and indirect, which 
is at least as unimpeachable as that furnished 
by these eleven witnesses. If the evidence 
furnished by the eleven witnesses stands 
the test, I am bonnd to act on it; if it 
does not, then the fact that eleven persons 
have sworn to the guilt of the appellants 
will not weigh with me. 

Is the story then a probable one? The 
story is that the appellants had for days 
exacted forced labour from their tenants 
until the morning of the occurrence and 
that the teuauts bad rendered such services 
without protest. It is permissible then 
to enquire into the history of the relation- • 
ship of the Parasia BAboos with their 
tenants for' the purpose of finding oujt 
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whether it ia probable that the latter 
would render saob aervioes to the Babooa. 
Evidenae diaoloses that there have been 
numerous prooeedings in Oivil and Revenue 
Oou^ts between the Paraeia Babooa and 
their tenants for the purpose of recovery 
of rents. In these prooeedings most of 
the proseoatioD witneseea were parties and 
Daoihary, the deoeaeed, was the leading 
spirit amongst the tenants. In other words, 
the tenants were refractory tenants. The 
learned Jndge says in one plaoe that the 
disputes regarding realisation of rents 
oeased in 1^23 F. S. (1916) and in 
another plaoe that they oeased in 1914) 
Neither of these findings is supported by 
tbs evidenoe on the reoord. Bshibit Q13 
shows that there was an order for division 
of oropj onder seotion 69, Bongal Tenanoy 
Ao^, against Daodhary and others in 1917, 
and there is absolntely no evidenos that 
the tenants peacefully paid the rent in 
1918 The qaestion, therefore, arises who* 
tber Daodhary and others, who were fully 
alive to their interests as tenants and 
knew of every prooedure by which they 
might defeat or delay the just claims of 
the landlords, would sabmit without any 
protest to the authorities to the esaotioo 
of forced labour from them. In my opinion 
the story is inherently improbable and 
the evidenoe must, therefore, be subjected 
to careful scrutiny before it can be 
acted upon to the detriment of any of the 
accused persons. 

There is one aspect of the case which 
makes the story still more improbable. 

The status of Daodhary and bis brotiers 
was not that of day laboarers. They are 
Kashtkars and not Kamias, and it is 
from the class known as Ramias that 
labour is secured by the landlords. There 
is evidence that they were in a position 
to pay off Rs, 500 or Rs. 600 to remove 
the attachments of crops. They own 25 
or 27 bighas of land, drive two ploughs, 
have bullocks and buffaloes and own two 
Kitas of tiled bouses. The learned Assise 
ant Government Advocate points out tuat 
they cannot be said to be subscaucial 
tenants, but the quescion whether they 
are aubstaotial tenant i or nor. ia, in my 
opinion, irrelevant. The fact, the paramount 
fact, ia that they are Kashtkars and not 
Kamias; it is, in my opinion, highly improbable 
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that they oonld be called upon to contribute 
labour free or otherwise to their land- 
lords. 

It seems to me that the whole case of 
the prosecution most depend upon the 
story of forced labour. The prosecution 
has examined four witnesses on this point, 
P. W. No. 1, P. W. No. 2, P. W. No. 3 
and P. W. No. 7. They agree only in this 
that, though they received no wages for 
their labour, they received some Sattu every 
day. But they differ as to the quantity they 
received. P. W. No. 1 says that they received 
one seer of Sattu a day, P. W. No. 2 
says that they received ha^f a eeer a day, 
P. W. No. 3 is silent on this point and 
P. W. No. 7 says that they received I j 
seers a day. It will be seen, therefore, 
that it is not a consistent story which they 
tell. There is another matter which must 
be considered in this connection, f cannot 
believe that the prosecution did nob know 
th^t the question of foroad labour was 
the critical question in the case. That is 
the immediate cause which it put forward 
for the alleged occurrence. 

If the cause is found to be absent, it 
most necessarily throw a great deal of 
discredit on the evidenoe of the alleged 
occurrence. Tet on this vital issue the 
prosecution examined only four witnesset'^ 
all of them being members of the family 
of Daodhary. The learned Judge says that 
P. W. No. 7, who is one of the witnesses 
on this point, is not a relative, but his 
finding on this point, as on many other 
points, is in the teeth of what the 
prosecution witnesses have themselves said. 
P. W. No. 1 on the question of relation- 
ship said; ‘ My father had two brothers, 
Jhumak and Netni. hi\ Behari witness’* 
(that is to say, P. W, No. 7) ''is son 
of Jhumak.” There cannot be any doubt, 
therefore, that P. W. No. 7 is a relative 
of the deceased, since it ia admitted that 
the deceased was the uncle’s son of P. 
W. Xo. 1. The other witnesses on this 
point are P. W. Nos. 1.2 and 3. P. W. Nos. 2 
and 3 are brothers of the deaeased, who 
in his lifetime led the tenants against the 
landlords. Sc far as P. W, No 1 is 
concerned, the learned Judge himself says 
of him that he had suffered more wrongs 
from the Parasia Baboos than any other 
tenants in the village. These are the only 
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witnesses as to the exaotion of forced 
labour by the Parasia Babooe, which is 
alleged to be the immediate cause of the 
occurrence. The learned Judge has recorded 
a finding that a large number of labourers 
was employed in the oonstraotion of the 
house for a considerable period. And the 
question that at once arises is, why has 
nobody been examined on this vital issue 
outside the family sphere of iiHoence. 

The evidence of the investigating officer 
is important on this point. He said as 
follows: — **Tbe complainants and the proseou* 
tion witness bad stated before me that 
labonrers from Karma used to go from 
Katma to Parasia for working on tbe 
new house. They neither named any 

person as going there or said that they 
bad themselves been going there. Trilooban 
(that is to say, P. W. No. 1) did cot say 
that be or bis son work on tbe new 

house/’ Here is an important issue in 
the case which, as 1 bold, Trilooban and 
tbe others must have known to be of 
paramount importance in this case, and 
yet no opportunity was given to tbe 

Police to investigate tbe truth of that 
matter. Tbe Polioe evidence must throw 
considerable doubt on tbe testimony of 
Trilooban himself, who says in Court that he 
and his son were among those from whom 
labour was exaoted by tbe Parasia Baboos. 

The falsity of tbe story is further demon- 
strated by a piece of evidenoe wbiob has 
not been considered by the learned Judge 
at all. The story is that Deodbary was 
wanted on that fateful morning for working 
on tbe Chappar of tbe new house. Now, if 
tbe houEe was cot ready for tbe Obappar, 
tbe story must neoeesarily be false. Here 
again the evidence of the investigating 
otiicer is conolusive on (be point. He 
stated as follows: examined tbe house 

under construction in Parasia. One storey of 
it had been completed and the earthwork 
was going on. 1 found the roof of the 
ground storey was complete with beams, 
rafters and mud and the walls of tbe 
next storey was going on. When I saw 
the new bouse, 1 found only two layers 
above the wall of tbe first storey, that is 
below four feet.” It is absurd to suggest 
that a Chappar would be wanted for walls 
wbiob were below four feet. Tbe learned 
Assistant Government Advocate does not 


suggest that the house was ready for tbe 
Cbbapar on that day, but he argues that 
there was nothing to prevent them from 
constructing the Cbbapar before the walls 
were ready for it. Tbe argument is an 
ingenious one, but is inadmissible on the 
evidenoe in the case. It is the case of the 
prosecution that the house was completely 
ready for the Chappar, and tbe learned 
Judge himself complained of tbe attempt on 
the part of tbe defence to alter tbe 
character of tbe new house from a finished 
one to an unfinisbed one still in tbe process 
of construction. P. W. No. 1, who stopped 
work, according to bis evidence, two or 
three days before tbe day of occurrence, 
says that tbe wall work was nearly complete 
when be left. P. W. No, 7 is more definite. 
According to bis evidence be worked up to 
tbe day previous to tbe day of occurrence, 
and he says that when be left "the Dbaran 
and Barabi were put on tbe wall of the 
new bouse and the bamboo structure was also 
placed.” Tbe learned Judge has ignored 
tbe evidence of tbe investigating officer end 
has relied on these witnesses for tbe eon- 
elusion that the bouse was a finished one, 
but I am unable to take that view myself. 
On a consideration of all these oiroumstano* 
es, X hold that tbe prosecution has not 
established that the Parasia Baboos were 
iu tbe babit of exacting forced labour from- 
tbeir tenants or that on tbe morning of 
tbe date of oocarrence, they or any of them 
went to Deodbary and called upon him tO' 
contribute labour for tbe construction of 
tbe bouse. 

If this be so, then tbe prosecution has 
undoubtedly made a false case as to an essen 
tial part of its story, and cbe question is, 
can it secure tbe conviction of tbe accused 
persons on wbat remains of its evidence P- 
In considering tbe rest of tbe evidence, tbe 
first point that strikes me is tbe undoubted 
delay that took place in lodging information- 
at the Tbana. Now, speaking for myself, I 
would not have, in the oiroumstanoes of 
the case, attached any importance to tbe 
delay in giving information, but for the 
explanation which tbe prosecution has 
offered for tbe delay. 

When an explanation is offered, I must 
examine the explanation and if I find that 
it is unacceptable, 1 must necessarily view 
tbe delay with suspicion. Now what is the* 
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explanatioDp The explanation is that 
soon after the ooonrrenoe Jaggan, Chaukidar 
of Karma, oame to the scene of ooonrrenoe 
and was taking the injared persons to 
the Thana, when they were mot at 
village Aekhan by the aooused persons 
who forced them to return to Karma. 
1 oannot aooept this explanation. In the 
first place, this is nob mentioned in the 
first information at all. in the second 
plaoe, Jaggan Chaukidar who is admittedly 
alive has not been called to support this 
stcry. The learned Judge’s oommsnt on 
the failure to examine Jaggan Chankidar 
is remarkable. He says: ‘ If the story bad 
been a ooooooted one, he would have in all 
probability been brought to assert it.” I 
oannot assent to this proposition. I will 
not assume that Jaggan Chankidar, if he 
had been oalled, would willingly have given 
false evidence in the oase, bot 1 will draw 
the only presumption whioh the law allows 
ine, namely, that he would not have supported 
the oase of the proseoutiou if he had been 
oalled as a witness in its behalf. In the 
third plaoe, it is admitted that the appellants 
are the proprietors of village Askhan and 
have a Gutohery house there. At any rate 
it is within the sphere of infiaenoe of the 
appellants. It is also admitted that there 
was a shorter route to the Thana outside 
the sphere of infiaenoe of the appellants. 
It is inoredible that the Chankidar, with a 
man so injured that be bad not uttered a 
single word sinoe ibe blow was strnok, 
should deliberately choose a route through 
the sphere of infiaenoe of the appellants 
when a shorter and a safer route was 
available to him. The comment on behalf 
of the appellants of oourse is that the whole 
inoident is manufactured and that the prc- 
eeoution wae obliged to ohoose the longer 
route for the purpose of its evidence, as 
the essential part of the story is that the 
party was overtaken by the appellants and 
foroed to return. The learned Assistant 
Government Advocate complained that the 
defence should have asked for au explana- 
tion from the witnesses why they chose 
a longer route and he argued that as it 
failed to do so, the argument founded on 
it is an inadmissible one. But the only 
person from whom the defence could have 
got an explanation is Jaggan Chaukidar 
who arranged the journey and was in tb^ 


charge of the party, and as the prosecution 
failed to call him, I do not think that 
the complaint of the Assistant Government 
Advocate ia a just one. I hold that the 
explanation offered by the prosecution 
the delay in giving information is an 
untrue one and oannot be accepted. 

I have, therefore, to consider why a false 
story was deliberately set up by tlie pro- 
seontion in order to explain the delay in 
giving information. And in this connection 
it is necessary to examine the defence 
theory. The oase of the appellants is that 
they know nothing of the alleged oooarrenoe 
and had no share or part in it and that 
the institution of the criminal proceedings 
against them is the ontoome of the hostility * 
of the tenants who for years fought them 
in Civil, Criminal and Revenue Courts. 
This is the case of the appellants. 
Apart from this definite case whioh they 
set up, they have a theory as to the in- 
juries found on the person of Deodhary, 
This will be found in the fifteenth paragraph 
of their written statement which runs as 
follows: — 


lhat these accused do not know anything 
about the injuries found on the person of 
Deodhary, but the rumour about the locality 
is that a day before the alleged date of 
occurrence there was a family quarrel among 
the brothers of Deodhary and others, in whioh 
their respective partisans also took part and 
words led to blows. The matter at that 
time appears to have been settled or tried 
to be hushed op. Bat next day when the 
condition of Deodhary became probably 
serious, they with the advice of Baba Lai 
Behari Lai and others, the enemies of the.se 

aooneed, oonoooted a oase implicating all the 

male members of the different families of 
Parasia landlords, leaving out only small 
infants two or three years old. The rumour is 
Btrengthened by the faot that Fauzdar 
Ah.r 8 defenoe before tbe Polioe was to this 
very effeot and some witnesses also were 
examined by the Sub rnspeotor whn I 
it affirmatively, but the Polioe, evidenM^®*^ 
oollosion with Lai Beharee Lara'a “ 
suppressed these witnesses and fIIT* 
being not tried in this Court thpa^t 

are unable to examine the said 

they are on terms of very sLoL I 

Parasia landlords. 
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If tbe Court will be so inolioed, they may 
be examined as Conrt witnesses.” 

Tbe learned Judge is of opinion that there 
is an inoonsistenoy in tbe ease set up by tbe 
defence. *‘Even tbe present defence,” says 
tbe learned Judge, is not without an incon- 
sistency. Tbe main defence of tbe accused 
now is that tbe story of the prosecution is a 
concoction and tbe outcome of hostile rela- 
tions between themselves on tbe one hand 
and their seven oo-sbarer landlords, tbe 
informant, Triloobah Gope, the Goala tenants 
of Narma and LalBebari Jjal, on the other 
side. In stating their defence they add an 
allegation of atiuarrel between Decdbary and 
his three brothers pretending to give it a 
minor position in tbe story.” 

With every desire to understand the 
learned Judge, I fail to see where tbe in- 
consistency is. I am bound to say that the 
whole judgment is vitiated by a special 
pleading on behalf of tbe prosecution which 
ought to 6nd no place in a document so 
sacred as tbe judgment of the Court. 

It is suggested by the appellants that tbe 
delay in giving information was due to the 
fact that they were unwilling to bring 
trouble on their brother, but when the oon« 
dition of Deodbary became serious, they made 
up their minds to implicate their old 
enemies, tbe landlords, and implicate they 
did every adult member of the appellants’ 
family. It is, therefore, material to consider 
whether there is any foundation for the 
theory put forward by tbe appellants. Tbe 
Police undoubtedly thought it necessary to 
investigate tbe matter and tbe result of that 
investigation was that Fulman Abir, tbe 
step'brotber of tbe deceased, a person believ- 
ed to have itfiieted the injuries on Deodbary, 
could not be found in tbe village, though 
search was made for him. Tbe investigat- 
ing officer was informed that Fulman was 
a m6d person roving about here and there 
and was not in tbe village for a long time 
and that bis whereabouts were unknown. 

This information completely satisfied the 
investigating officer. But the investigating 
officer admits that he examined various 
witnesses who completely supported the 
defence theory. His evidence on this point 
is of importance. He said as follows: On 
the 2l8t June the accused produced the 
defence witnesses, but did not cite them. 
My diary does not show by whom the 
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defence witnesses were produced or if they 
were produced by any accused at all. None 
of the accused pointed out any of the 
witn^essee as bis. 1 took the statements of 
Sohorai, Hnssani, Sheodhary, Sorabjak, 
Sheobalak and Nemdhary. These witnesses 
supported the defence that there was a 
quarrel between brothers. These persons 
asserted themselves to he eye-witnesses.” 
Tbe result of this evidence is that no less 
than six persons supported the defence 
theory, although they were not produced 
by tbe accused persons. These witnesses 
said that they were eye-witnesses to tbe 
oocurrenoe which was one between the 
brothers. The question at once arises yfby 
did not tbe Public Prosecutor examine 
tfaemP The weighty words of Wilson, J., 
in tbe case of Empress v. Dhunno Kazi (1), 
may be cited in this connection. Tbe only 
legitimate object of a prosecution is to secure 
not a conviction, hut that justice be done. 
Tbe prosecutor is not therefore, free to 
choose bow much evidence be will bring 
before tbe Conrt. He is bound to produce all 
tbe evidence in bis favour directly bearing 
upon tbe charge. It is prima faeie his 
duty, accordingly, to call those witnesses who 
prove their connection with the transac- 
tions in question, and also that must be 
able to give important information. The 
only thing that can relieve the pro- 
secutor from calling snob witnesses is tbe 
reasonable belief that, if called, they would 
not speak tbe truth. If such witnesses are 
not called without sufficient reason being 
shown (and tbe mere fact of tbeir being 
summoned for tbe defence seems to ns by no 
means necessarily a sufficient reason), tbe 
Court may properly draw an inference 
adverse to tbe prosecution.” This decision 
disposes of the only argument that was 
advanced before me in support of the conduct 
of the prosecution in not calling them. It 
was urged that they were defence witnesses 
who, if called, would have supported Itbe 
defence case and that it was no part of the 
duty of tbe prosecution to call them. 1 can- 
not assent to this proposition. 

It is tbe duty of tbe prosecutor to call 
every witness who can throw any light on 
the inquiry, whether they support tbe pro- 
secution theory or tbe defence theory. It i9 


(1)*8 0. 121 at p. 124t 10 0. L. B. 161. 



INDIAN OASES. 


247 


Vol. LIV] 

BRAHAHDEO SlMOHi V, EHPEBOB. 

for the Court to ohoose whiah theory is 
oorreot, not for the proseontion 1 Btrongly 
protest against a doctrine whioh would reduce 
oriminal trials into a battle of taotios 
between ibe proseontion and the defenoe. 
As Sir Lawrence Jenkins said in the case of 
Ram Ranjan Roy v. Emperor (2), * that 

purpose*^ that is to say the purpose of 
criminal trial, ' is not to support at all costs 
a theory, but to investigate the offence and 
to determine the guilt or innocence of the 
accused, and the doty of a Public Prosecutor 
is to represent not the Police, but the Crown, 
and his duty should be discharged by him 
fairly and fearlessly, and with a full sen^e of 
the responsibility that attaches to his posi* 
tion. The guilt or innocence of the accused 
is to be determined by the Tribunals appoint- 
ed by law and not according to the tastes of 
any one else.” I must not be understood, how* 
ever, as suggesting that it is the duty of the 
prosecutors te call as witnesses persons who 
may support a particular case that the defenoe 
may set up, a case of aliht^ for instance, or a 
case of right of private defenoe. There is, 
in the argument of the Assistant Govern- 
ment Advocate, a fundamental misconcep- 
tion of the meaning conveyed by the 
words ‘ defenoe case.” A defenoe case is 
that whioh is set up de6nitely and of the 
knowledge of the accused person as a 
ground of defence. The only defenoe which 
the accused persons set up in this case is 
that they knew nothing of the occurrence 
and had no part or share io it. They do 
indeed suggest that there was a 6ght 
between Deodhary and his brothers, in the 
course of whioh Deodhary received the 
injuries from whioh he ultirrately died. 
But this is the theory whioh they advanced, 
not of their personal knowledge but as a 
result of what they had heard from others, 
and only to explain the injuries whioh were 
undoubtedly iLflioted on Deodhary. I cannot 
assent to the argument that this was part 
of their case, whioh they had to establish to 
• meet the oriminal charges against them. 
The Police in the course of their investiga- 
tion did examine persons who supported 
this theory and who definitely stated that they 
were eye-witnesses of the occurrence. I hold 
that it was the duty of the prosecution to 


call these witnesses and as it has failed 
to do BO, I am entitled to, and do in fact, 
draw an inference adverse to the prosecution. 

It is, tVrr^fore, a heavy burden which 
the prosecution has taken on itself to 
establish the guilt of the accused persons, 
and in my opinion it has not discharged 
that burden by developing the case from 
time to time. An examination of the first 
Sabana, the second Sahana and the first 
information will make good my criticism. 
The first Sahana is a colourless document. 
It mentions only four persons as having 
been members of the party that assaulted 
Deodhary and bis brothers, but assigns no 
definite part to any of them. The second 
Sabana is a little more definite, in that it 
adds certain other names to the list of 
accused persons furnished by Trilooban 
and assigns a definite part to Deonandan 
who was, however, discharged by the com- 
mitting Magistrate, but none to Deepan 
Singba, who was the principal accused in the 
Court below and who is alleged to have dealt 
the fatal blow to Deodhary. The first 
information, however, assigns a leading 
part to Deepan Singba and gives the whole 
story in all its details. It is remarkable 
that Trilooban is the informant on whose 
information the first Sahana as well as 
the first information were drawn op. I find 
it difficult to reconcile the statements 
made in these documents, and I attach 
great importance to the fact that no defi- 
nite part was assigned to Deepan Singha in 
the first two documents. 


— ' — 

must be considered in connection with the 
first information, and it is this; the names of 
the witnesses were not given in the first 
information. The actual statement in the 

first information is as follows: ^“The 

names of witnesses will oome to light in 
the aourse of investigation.” Trilooban 
has sworn in Court that he did give the 
names of the witnesses to the Sub- Inspector 
who recorded the first information, and the 
learned Judge has believed this evidence 
If there was nothing in the first information 
Itself to indicate either that he did give the 

names of the witnesses or that he did not I 
might have aooepted the ending of the 
learned Jadge On this point, but I oannot do 
so having regard to the deSnite . 

made in the first information which 
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read over to Trilooban and admitted by him 
to be oorreot. 

We are now in a position to estimate 
Ibe value of the evidenoe given by the 
eleven eye-witnesses. Onfc of these eleven 
witnesses, nine are relatives of Deodbary 
the person who led the tenants against the 
landlords. Most (f these witnesses have 
themEelves been parties to the litigation 
between the landlords and the tenants. 
Those that remain, namely, P. W. Nos. 4, 8 
and 11, have also figured as tenants in all the 
rent suits. The story told by them is un- 
doubtedly fake as regards many important 
particulars, and X find it impossible to oonviot 
the appellants on what remains of their 
evidenoe. To take the evidenoe of Trilooban,! 
disbelieve bis evidenoe as regards the inoident 
oonneoted with Jaggan Cbaukidar and, having 
regard^io the Sabana Exhibit No. 1, Ido not 
believ'd that be saw that Deepen struck 
the fatal blow on Deodbary. I do not 
believe that be gave the names of the 
witnesses to the Sub Inspeotor, and having 
regard to the evidenoe of the investigating 
officer, I do not believe that he ever 
oontributed any labour for the oenstruotion 
of the new house at Parasia. It is, in 
my opinion, impossible to rely on evidenoe 
of this obaraoter. 

There is just one more oiroumstanoe to 
which I must refer. The learned Judge 
has throughout assumed that the appellants 
absconded after the alleged ooourrenee, and 
he says that this suggests an inference in 
favour of the prosecution. It is quite 
olear that no inference can at all be drawn 
until it has been established that they 
were wanted for the crime. The only 
fact which 1 find established is that they 
were not in the village when the investi- 
gating officer oonduoted bis enquiry in 
the village. This, in my opinion, is not 
evidence of absconding. But the learned 
Judge says in one part of his judgment: 
"'From the statement of Mosabib Singba, 
D W. No. 2. it appears that tbe accused knew 
the death of Deodbary immediately after 
it coourred and also the fact that they 
were wanted.’* This would undoubtedly be 
evidence of absoonding, but I have 
searched tbe evidenoe of Mosabib Singba 
in vain for this statement. But the 
investigating officer, in answer to questiens 
put by the Court, said as follows: “i 


met Mosabib Singba during tbe course 
my enquiry. 1 enquired of him where the 
accused persons were and be informed mo 
that tbe accused persons had absconded. I 
asked Mosabib who be was and be told me 
that be was tbe Gomasta of Deonandan 
Singb.’* This is hearsay Avidenoe and 
is clearly inadmissible. It is a matter &f 
great regret that tbe learned Judge should 
himself, by questions which be put, to 
wbiob, therefore, no objection could be 
taken by anybody, have brought on tbe 
record a statement which cannot under 
any circumstances bind any of the appellants. 
The last question put by tbe learned Judge 
suggests that Mosabib, as the Gomadta 
of Deonandan Singb, oould bind tbe 
appellants. The doctrine would be a remark- 
able one in a criminal trial. Without 
going, however, into tbe larger question, it 
is sufficient to say that Deonandan Singh 
was not an accused person before him 
and that it has not been established that 
Mosabib Singba was expressly or impliedly 
autborised to make tbe admission on 
behalf of the appellants. I find that the 
appellants surrendered as soon as tbe 
investigating officer received warrants for 
their arrest, and I am unable to agree with 
tbe learned Jndge that they or any of them 
at ail absconded. I 

Having examined tbe evidenoe in the 
case with great care and anxiety, I am 
unable to bold that tbe proReoution has 
established the guilt of any of the appellants. 
That being my opinion, I muse allow 
these appeals, set aside the oonviotion and 
tbe sentences passed on the apyellants 
and direct that the fines, if paid, be refunded. 

Appeal allotted. 
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found tn house -occupied by. several perso7i8 — Possession, 
determinalion of— Offence. • 

The mere fact that stolen property is found in a 
house in which the accused lived with his brothers, 
is not sufficient to establish that he retained such 
property in his possession or custody or to justify 
his conviction under section 411 of the Penal Code. 

Where stolen properly ifr found in a house 
occupied by several persons, it is not enough to 
show that the property was found in the house to 
convict a member of the family who may have had 
nothing to dd with bringing or keeping it there. 

Criminal applioation against the order of 
the Sessions Judge, Lucknow, dated the i'2th 
April 1919, opholding the order of the 
Magistrate, Ut Class, Luoknow, dated the 
19th Maroh 1919, 

Mr. i2. F. Bahadur)t, for the AppKotnt. 

The Goyernment Pleader, for the Crown, 

JUDGMENT. — Tbe applicant, Bashir 
Ahmad Khan, has been convioted of an 
offenoe under seotion 411 of tbe Indian 
Penal Code and (eotenoed to rigorous 
imprisonment for six months. It appears 
that a cash box was stolen from tbe room 
of a school building on the night of the 
10th February last. It eontained Rs. 31-4 6 
and some papers. It was found that a 
pBrson namid Mohammad Mir Khan had 
visited the eohool the eame evening. The 
bub'Inspeotor went to search tbe bouse 
iu which be was liviog. That house was 
occupied by him and his two brothers, 
Bashir Ahmad Khan and Nasir Ahmad 
Khan. The Sub Inspector met Bashir 
Ahmad Khan outside the house. He asked 
him whether there was any box inside. 
He replied in the negative. He then said 
that be would search * the bouse and went 
in and found the box in a room in the upper 
storey and a bundle containing some papers. 

Mohammad Mir Khan made a confesoion, 

admitting that he and another person 

named Shafqat had stolen the box and 

taken it to a bouse, called Hamid Manzil, 

belonging to Mohammad Yusuf and removed 

the cash contained therein. He further 

admitted that he removed the box next 

morning to the bouse in which he himself 

lived with his brothers. The learned 

Magistrate who tried the case convicted 

Mohammid Mir Klan and Bashir Ahmad 
Khan. 

The evidence against Bashir Ahmad 
Khan is, however, clearly ineuffioient to 


prove that the property was retained by 
'him or was in his poesessioD. AH that 
is said is that when the Sub Inspector 
asked him, be denied that any box was 
inside the house and that when the Police 
went 3D to make a search, he called oiit 
that the Police were coming to search the 
house. Bashir Ahmad Khan does not deny 
that be had noticed the box in tbe morn* 
ing. He states that he had asked Moham- 
mad Mir Khan whose box it was and that 
Mohammad Mir Khan had told him that 
it had belonged to a friend of his. It 
does not, however, appear that Bashir Ahmad 
Khan took it in hia charge. His denial 
before the Sub-Inspector that Mohammad 
Mir Khan had brought any box may have 
baen due (o a desire to screen him from 
exposure or to an uncertainty in his mind 
as to whether the bDx he had noticed in 
the morning was the one about which the 
Police were making the inquiry. The 
possession or custody of the hex has not 
been brought home to him. The mere 
fact that tbe box was found in the house ( 
in which he lived with his brothers is not f 
tnoDgh to establish' that 136 retained it in \ 
his possession or custody. Where stolen \ 
property is found in a house occupied by - 
several person®, it is not enough to show I 
that tbe property was found in tbe house ^ 
to convict a member of tbe family, who* 
may have had nothing to do with bringing or 
keeping it there. 

The application is, therefore, allowed and 
the applicant, Bashir Ahman Khan, acquitted 
of the ofifaiioe charged. He will beset at 
liberty. 

Apphcition allowei 
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Crijiinal Revision No. 162 op 19 9 

July 29, 1919. 

Present:— Ur. Findlay, A. J 0 

M urn mmat JAIN A— Complainaht— Applicant 

versus 

SINTDKDAS ano a.sotjex— Acgujed 

^ , —Non- Applicants. 

Criminal Procedure Code (Act Vof ,^ 98 J,s. 250 — 
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TULLA V. EMPEROR. 

Com'plaint found to he false aTid frivolous or vexatiou^ 
— Compensation, order for, legality of — ‘‘Frivoloui**^ 
meaning of. 

An orOer for the payment o£ compensation under 
section 260 of the Criminal Procedure Code can be 
made in a case which is false as well as frivolous or 
vexatious. 

“Frivolous” means “trifling” “silly”, or “without 
due foundation.” 

Orimioal revieioD of the order of the Ma- 
gistrate, First Claso, Nagpar, dated the 3l8t 
Maroh 1919, in Criminal Case No. 1 of 1919. 

Mr. M. B. Bobde, for the Applicant. 

ORDER.^Tbe main ground nrged on behalf 
of the present applioant is that the Magistrate 
having found the aoausation made hy the ap- 
plicant to be a false one, it was not open to 
bim to bold that it was frivolous and vexatious 
and that on the strength of the decisions in 
Stngh v. Maf^«ro (1) and in Parsi Hajra 
V. Bandhi Bhanuk (2) as well as of the 
opinion of Prinsep. C. J., in the Full 
Bench case, Beni Madhub Kurmi v. Kumud 
Kumar Bisteas (3), the present was a case 
where the order for compensation passed 
was illegal. I do not 6nd it necessary, how* 
ever, to admit this application for revision 
because I am in full agreement with the 
opinion of the majority of the Judges in 
Beni Madhub Kurmi v. Kumud Kumar 
Biswas (3), just quoted. It seems to me 
that the terms of the section are perfectly 
clear and that an order under section 250 
for the payment cf compensation can be 
made in a case which is false as well as 
frivolous or vexatious. 1 am unable to 
concur in the reasoning of Prinsep, 0. J., 
in the case just quoted, and it seems to 
me that the four other Judges have taken 
a view which is unquestionably the right 
one. Moreover, it may be pointed out as 
regards Ram Singh v. Mathura (1), 
just quoted, that the facts of that case 
were very different. In it tbe complainant 
bad alleged that he was kept in oonBnement 
for 3 days, while in the present case tbe 
charge was one of extortion on what 
would appear to have been a fantastic 
story that she had been put in fear that 
unless she paid Rs. 200, tbe corpse of her 
sister-in-law would not be allowed to be 
removed by any of the caste people. If 
tbe charge was found to be a false one, 

(1) 14 Ind. Cas. 599} 34 A. 354; 9 A. L. J. 308; 13 
Cr. L. J. 247. 

i2l 28 0.251. 

(3) 30 0. 123; 6 C. W. N. 799 (P. B). 
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it was to my mind patently both a vexa- 
tions and a frivolous one. Frivolous may 
be ^described as meaning “trifling,” “silly” 
or without due foundation”, and the charge 
in question would certainly, in my opinion, 
come within that term if it were false. I 
may point out moreover that in Emperor v. 
Bat Asha (4l Ohandavarkar and Aston, JJ., 
have followed tbe decision in Beni Madhub 
Kurmi v. Kumud Kumar Bis was (3) and 
equally dissented from the earlier decision 
in Parsi Hajra v. Bandhi Dhanuk (2), on 
which reliance has been placed by Oonnsel 
for the applioant. The other so-called 
grounds of revision are not such as in my 
opinion call for any detailed discussion. 
The inferences drawn by the Magistrate from 
the evidence produced were very reasonable 
ones and there was ample cause for his 
bolding that the complaint made by Jaina 
Bai was a false one. As regards the 
allegation that tbe amount of compensation 
ordered was excessive, I entirely disagree 
in view of tbe serious and repulsive nature 
of the charge made against the accused. 
Tbe Magistrate’s order in this connection 
would appear to have been a very proper 
one. Tbe application for revision is accord- 
ingly dismissed. 

^ Application dismissed, 

(4) 5 Bom. L. E. 128. 
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Criminal RsFERENce No. 14 of 1919. 

January 11, 1919. 

Present : — Mr. Justice Lindsay. 

TULLA AND OTHERS — APPLICANTS 

versus 

EMPEROR — Oppositk PABtT. 

Public Gambling Act (III of 1867^1, as. 3, 4, con, 
viction under-^Money found on persons of accused t 
whether can be confiscated. 

The law does not contemplate the oonflsoation 
of money found on the persons of the aooused in 
a case under sections 3 and 4 of the Fablio Gambling 
Act. [p. 26?, col. 1.] ; 
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Criminal referonoe made by the Sesaions 
Judge, Saharanpnr. 

FACTS appear from the following refer- 
ring order : — 

*'BaUoo, the applioant here, and Tulla, 
Mababir and Shankar, the applioants in 
Revision No. 65, were oonvioted at the 
same trial. I, therefore, dispose of appeal 
and application together. 

Balloo has been sentenoed to six months 
under seotion 3 and two months under 
seotion 4 of the Gambling Aot, eight 
months in all. The applicants have re- 
ceived non* appealable sentences under 
seotion 4. 

The facts found in the case, which are 
proved by the evidence of Sub-Inspector 
Khuda Nor Khan, Muhammad Bakhsh, 
Mara and Imam-nd*din, are fully described 
in one of the opening paragraphs of the 
learned Magistrate's judgment. 1 concur in 
the learned Magistrate's findings. 

There is no doubt that a dozen men 
were found gambling at 10 in the morning 
in the house of the appellant, Balloo. The 
appellant was sitting with the gamblers, 
and had beside him an earthen pot, in 
which were a quantity of pice aggregating 
Rs. 3-14.3 in value. Obviously, the odds 
are that this money represented the per- 
centages so far accumulated for the bene- 
fit of the owner of the house. The assembly 
does not, on the face of it, appear to 
have been a mere friendly party of Balloo's 
assembled for a friendly gamble. The appli- 
cant's own Pleader indeed pointed out that 
one of his clients Mahabir has reason to 
be rather ill-disposed to Balloo than friendly 
with him. Had it been so, it was easy 
for any of the 12 accused persons to raise 
that plea. Not one, however, not even 
Balloo himself, made any such suggestion. 
Apart entirely, therefore, from the pre- 
sumption which arises when a house is 
legally searched on a legal warrant issued 
under the Act, the oiroumstanoes leave, in 
my opinion, no reasonable doubt that the 
appellant’s house was, under his own 
supervision, being used at the time when 
the Police raided it as a common gaming 
house. 

The three applicants were obviously there 
for the purpose of gambling. No other 
possible reason for their presence appears; 


and as gambling was going on in the 
room where they were found, 1 have no 
doubt that they were taking part in 
it. 

Thera is no direct evidence that Balloo 
was gambling but Rs, 40 which were 
found in a heap of fuel, having evidently 
been thrown there when the Police rushed 
in, are claimed by him, and are not likely to 
have formed part of his percentage. 1 
have, therefore, no doubt that be was 
gambling with this money and he has 
been rightly oonvioted under both sections. 
Nor do 1 consider that there was any 
illegality in trying him under both sections 
in one trial. 

The plea that there being a Police Ins- 
pector in Saharanpnr the search could 
not legally be made by a Sub-Inspector, 

is, if there would otherwise be force in 

it, disposed of by the amendment intro- 
duced into paragraph 295 of the new Police 
Regulations. 

All the applicants have been previously 
oonvioted, and have, therefore, been pro- 
perly eentenoed to imprisonment. The appel- 
lant Ballco has many previous convictions, 
and is clearly an incorrigible nuisance to 
the community. The only matter which 
calls for interference is the order of the 
learned Magistrate that the money found 
on the spot and on the accused’s persons 

will be confiscated. " 

The case of Maturwa v. Emperor (1), 
reported from this district in March last 
and which followed Emperor v. Tota (2), 
is clear authority against such an 
order. 

The case, therefore, after taking any 
explanation which the learned Magistrate 
may wish to submit, will be reported to 
the Hon’ble High Court with the recom- 
mendation that the above order of con- 
fiscation be set aside. With this excep- 
tion, I dismiss the appeal and the appli. 
cation.” 


JUDGMENT.— This case has been re- 
ferred by the Sessions Judge of Saharan- 
pnr for the purpose of having an order 
passed by a Magistrate set aside The 
Magistrate was dealing with a ease under 


TO AUU. 150: 16 A. L T Aoo An * 
617i 19 Cr. L, J. 700. 

(2) 26 A. 270; A. W. N. (1904) 11; l Cr, L. J, 35 
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the Gambliog Aot and after oonviotinsT 
the persons who were aooased before him, 
he made an order oonfisaating some of the 
money whioh was found in possession of 
the persons oonoerned. The Jndge, I 
thinki is right in saying that the law 
does not contemplate the oonfiscation of the 
money found on the person of the aocused. 
He refers to a ruling of this Court, Maturwa 
Y, Emperoi (1). 1 accept the recommenda* 

tion of the learned Judge and direct that 
the order of oonhsoation be set aside. 

Order set aside. 


PATNA HIGH COURT. 

Criminal Revision No. 357 of 1919. 

October 21, 1919. 

Present: — Mr. Justice Das. 

Musammat SHEORATNI — Petitioner 

versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V of 1898), ss. 236, 
237, applicability of — Penal Code (Act XLV of i860), 
Sit. 109, 363 — Person charged with kidnapping, whether 
cun be convicted of abetment of the offence. 

Section 236, Criminal Procedure Code, wliich must 
control section 237 of the Code, only applies when 
from the evidence led by the prosecution it is 
doubtful which of the offences has been committed 
by the accused. But if the evidence which has 
been led by the prosecution leads to one result and 
one result only, it cannot possibly be said that it is 
doubtful which of the offences has been committed 
by the accused LP- 2o3, cols. 1 & 2 ] 

A person charged with an offence under section 
363 of the Penal Code cannot be convicted of an 
offence under that section read with section 109, where 
lie was not charged with that offence, [p. 253, col. 2.1 

Criminal applioatiou against an order 
passed by tbe Sessions Judge, Ohapra, 
dated tbe 1st September 1919, oonfirming 
in appeal the order passed by tbe Deputy 
Magistrate, Chapra, dated the Slst July 
1919. 

PACTS of the oase are shortly as 
follows: — 

On the 15th April 1919 one Arjunia 
took Laohhminia, a minor girl aged 10, 
from the field of her father on the 
pretext of purohasing dolls for her. Arjunia 
took Laohhminia first of all to her own 
house, where Sheoratni, tbe petitioner, and 
Sheoratni's sister were waiting. Sheoratni 

omd Arjunia then took her to another 


pUoe. Ultimately Sheoratni took her on 
Ekka and rail to different places where 
she was kept for some fifteen days. On 
these faots Sheoratni and Arjunia were 

A 

put upon their trial before the Deputy 
Magistrate of Chapra for an offence under 
section 363, Indian Penal Code, who 
convicted Arjunia for tbe offence of having 
kidnapped Laohhminia and with regard to 
Sheoratni came to tbe following finding:— 

'*! am of opinion that Sheoratni was 
abetting tbe effenoe of kidnapping of this 
minor girl from the lawful guardianship 
of her father. Her presence at Arjunia’e 
place, where her own sister Parbatia was 
waiting, goes to show that she (Sheoratni) 
was abetting the offence of kidnapping 
by instigation. I aooordingly oonviej* 
Sheoratni under sections 363/109, Indian 
Penal Code.” 

On appeal by Sheoratni the Session Judge 
held: “in my opinion it is clear from the 
subsequent oonduot of the appellant in con* 
nection with the removal of the girl that 
there must have been a previous conspiracy 
between her and Arjunia for the purpose 
of this removal. Hence tbe appellant ean 
be convicted of tbe offence of abetment 
of kidnapping. If tbe offence of kidnap- 
ping was completed before tbe girl was 
actually made over to Sheoratni by Arjunia', 
then Sheoratni cannot be convicted as a 
principal offender for the offence of kidnap- 
ping is not^ a continuing offence. 

“After Goneidering this point I have come 
to tbe oonclosion that it must he held 
that the offence was completed by Arjunia 
before she actually made over tbe girl to 
Sheoratni 

“Thus I do not think that Sheoratni can be 
convicted of the main offence of kidnap- 
ping. ” 

Messrs. Varma and ^^egeswar Prasad, for 
tbe Petitioner. 

The Assistant Government Advocate, for 
the Opposite Party. 

judgment. — T he petitioner was charged 
with having committed an offence under 
section 363, Indian Penal Code, but she has 
been convicted not under section 363 but 
under section 363 read with section 109 and 
has been sentenced to six months* rigorous 
imprisonment. 

Tbe first point that arises for my con- 
sideration' is whether, although she was ^q(} 
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obarffdd wifcb having abatkod ths o^mniibtiQg 
of an offenoe nnder section 3d3, she ooald 
be oonviofced of abatmant.' Mr. Varma 
appearing on behalf of the petitioner has 
referred me to various oases. It is sufifi* 
oient fo say that so far baok as 1874 the 
Bombay High Court held that when a man 
was oharged with murder, he could not be 
oonvioted of abetment of it on the ground 
that abebmeot of murder oould not be 
said to- be a minor offenoe in relation to 
murder itself. That oase has been followed 
in a series of oases in the Madras High 
Court, but the learned Assistant Govern- 
ment Advocate says that the oonviotion is 
perfectly ooireot under aeotion 237 of the 
Code of Criminal Prooedure. Section 237 
provides that if, in the oise mentioned in 
section 236, the accused is charged with one 
offence and it appears in evidence that he 
committed a different offenoe for which he 
might have been oharged under the provisions 
of that section, he maybe oonvioted of the 
offenoe which he is shown to have committed, 
although be was not charged with it. 

It will be seen, therefore, that the opera- 
tion of section 237 is by the express 
provision of that section limited only to 
the oase mentioned in section 236. Section 
236 provides that if a single act or series of 
acts is of such a nature that it is doubtful 
which of several offanoes the facts which 
can be proved will constitute, the accused 
may be convicted of having committed all 
or any of such offences, or he may be oharged 
in the alternative with having committed 
some one of the said offences. Therefore, 
reading section 235 it appears that the 
accused may be convicted of an offence 
although he was oharged with another 
offenoe, if a single act or a series of acts 
with which be may be charged is of such 
a nature that it is doubtful which of 
several offences the facts which can be 
proved will constitute. 

Now, in this oase is it doubtful upon 
the facts found by the Courts balow which 
of the several offences has been committed 
by the petitioner? In my view section 236, 
which must control section 237, only applies 
when from the evidence led by the prosecu- 
tion it is doubtful which of the offences 
has been committed by the petikiouer. But 
if the evidence which has been led by the 
prosecution leads to one result and one 


result only, it cannot possibly be said that 
it is doubtful which of the offences has 
bean committed by the petitioner. That, 

I think, is the principle of section 237. 
In this oase there is no doubt at all, it 
the witnessss examined on behalf of the 
prosecution are to be believed, that the 
petitioner has not committed the offence of 
kidnapping. Therefore, it cannot be said 
that it was doubtful which of the several 
offences was committed by the petitioner. 
In my opinion, therefore, section 237 has 
no application. That being so, the peti- 
tioner could nob have been convicted under 
section 363 read with section 109, when she 
was not charged with that offence. 

In the next place, I am of opinion that 
on the facts found by the Courts below 
she oould not have been oonvioted . of an 
offenoe under section 363 read with section 
109. The facts found by the Courts below 
are these: (1) The girl was taken to the 
bouse of Arjunia where petitioner was 
waiting for her: (2) The petitioner then 
took the girl from place to place and 
concealed her in her own house for 
15 days. Upon this the learned Sessions 
Judge records the following finding:^ 

1 think there can be no doubt from the 
circumstances of the oase that Sheoratni 
must have been privy to the transaction 
from before and must have conspired with 
Arjunia to kidnap the girl, as otherwise she 
would not have been waiting for the girl 
in Arjunia*s bouse acd would not have 
gone off with the girl immediately after- 
wards to Piprahia.'’ 1 may draw the attention 
of the learned Judge to the oase of Bakhal 
Nikariv. Queen Empy ess il). In that oase the 
following facts were found. First, that the 
girl was taken totbe hDuse of a woman where 
Bakhal vtbe petitioner in that oase) was 

present. Secondly, Rikhal for several days 
oo-habited with her and took her from place 
to place oonosaling her to a great extent, ani 
thirdly, when the womin were prooeadej 
against Rikhal absconded. Oa these facta 
Trevelyan, J., a Judge of vary great expsri- 
eaoe, came to the oonolasion that he could not 
be convicted of an offenoe under section 
3t>3 read with section 109. In my view 
the facts in this ease cannot bj distin-* 


(1) 2C. W. X. 81. 
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gnisbdd from tho faots prasont in tbat 
case. 

I aooordiDgly allow tbia applioation and 
set aside the oonviotion and sentenoe pisaed 
on the petitioner. 

Conviction set aside. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revision No. 13 of 1919. 

July 15, 1919. 

Present: — Pandit Kanbaiya Lai, J. C. ' 

E MPBROR — Complainant — Applicant 

versus 

MAIKU AHIR— Accused— Respondent. 

Criminal Procedure Code (Act V oj 1898^, s. 471— 
Lunatic accused—Court, power o/, to issue direction 
for detention^ Local Government, order of, whether 
necessary. 

Section 471 of the Criminal Procedure Code, as 
amended by Act X of 1914, no longer requires a 
Court to report the case of an accused person 
euffering from mental derangement for the orders 
of Government. The^Court can itself issue a direction 
for his detention in a lunatic asylum or, if there is 
no accommodation in it, in jail or some other place of 
safe custody in British India. 

Revision on sabmission ol tbe oase by tbe 
Distriot Judge, Lnoknow, for orders of tbe 
Judioial Commissioner, on tbe direction of the 
beoond Additional Sessions Judge, Looknow, 
then on leave. 

The Government Pleader, for the Crown. 

JUDGMENT. — In this oase the aooased 
Maiku Ahir was found by the Court 
below to have been enffering at tbe time 
of tbe murder from a mental derangement, 
wbiob rendered him inoapable of realising 
in what injury his aot would result or 
that what he was doing was nnlawful. 
Tbat Court aooordingly direoted that he 
should be kept in oustody at tbe jail, 
pending the orders of the Local Government, 
to whom the oase was to be reported 
under section 471 of the Code of Criminal 
Prooednre. 

Section 471, as amended by Aot X of 
1914, however, no longer requires tbat the 
Court should report the case for the 
orders of the Local Government. The 
Court can itself issue a direction for his 
detention in a lunatic asylum or, if there 
is no accommodation in it, in jail or 
some other place of safe oustody in British 
India. 
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The order of the Court below is, there- 
fore, varied in so far tbat the accused 
will be kept in. tbe lunatic asylnm at 
Bareilly or if there is no accommodation in 
it, in any other lunatic asylnm in the United 
Provinces, or in jail or such other place of 
safe oustody as may be practicable. If the 
presiding Judge of the Court below is on 
leave, the Sessions Judge can take the neces- 
sary steps to have this done* 

Order varied, 

4 


• 

MADRAS HIGH COURT. 

Criminal Revision Case No. 631 op 1919, 

Criminal Revision Petition No. 541 op 

1919. 

November 12, 1919. 

Present: — Mr. Justice Sesbagiri Aiyar and 

Mr. Justice Moore. 

K. 0. SREEMANAVEDAVA RAJU — 
Parti No. 1 — Petitioner 

versus 

PARAPRAVAN NAIDU— Party No. 2 — 

Respondent, 

Criminal Procedure Code {Act V of 1898), as. 146, 
435,439 — Possession, dispute as to, enquiry into^Re- 
fusal of Magistrate to examine witnesses^Irregulanty^ 
Revision by High CouH, whether competent — Order based 
only on local inspection, validity of. 

Where a Magistrate deoliues to receive oral evi- 
dence in an enquiry under section 14*^, Oriminal 
Procedure Code, his proceedings can be revised by 
the High Court, [p. 256, col, 1.] 

A decision as to possession based solely on local 
inspection is not what seotion 145 of the Criminal 
Procedure Code contemplates, [p. 266, col, l.J 

Petition, under sections 435 and 439 of 
tbe Code of Criminal Prooednre Code, 1898, 
and section 107 of the Government of 
India Act, praying the High Court to revise 
the order, dated tbe 20th September 1919, of 
the Court of the Joint Magistrate, Tellioberry 
Division, in Miscellaneous Civil No, 57 
1919. 

FACTS appear from the judgment. 

Mr, Nugent Grant (with him Mr. K, S, 
Krishnaswamy Aiyar), for the Petitioner:.— 
Kamal Kutty v. Udayavarma Baja (1) 
does not oover tbe oase where the Magis* 
trate has failed to exercise jurisdiction. 

(1) 17 Ind.Cas. 65; 23 M. L. J. 499; 12 M. L. T. 
439; (1912) M. W. N. 1164; 13 Cr. L. J.763} 86 M. 276. 
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Failure to take oral evidenoe ig deolin* 
ing jarifldiotion, PaZani Ohetty v, Rathina 
Ohetty (2), Velayuia Konev, Nar ay tna Koue 
(v^), Arumwffo QoUndan v. VenkcUasuhbier (4), 
Kolha Eoer v. Muneswir Tewari (5), Sakhayat 
AU V, Alhadi Halt (8). See also Sundar 
Nath V. Emperor (7). The order should 
be taken as baying been passed without 
jurisdiotion, 

Local inspeotioD alone is not suffioient 
to justify the passing of an order under 
seotion 145, Criminal Procedure Code. See 
Sahadat Khanv. Taijaddi Sheikh (8). 

Mr, E, B, Venkatachala Aiyartor Mr. C. V. 
AnanthakrUhna Aiyary for the Respondent,— 
Eamal Kutty v. JJdayavarma lia.a (1) 
and section 439 are express and no 
revision lies. See also Kriahnappa Naidu 
V. Alamelu Ammal (9), 

ORDER. — This lean application to revise 
an order passed by the Sub* Divisional 
Magistrate of Tellioberry under section L45, 
Criminal Procedure Code, Two rival Jenmis 
were diepating the right to possession in respect 
of a tract of forest land, 30 square miles iu 
extent. In February 1919 the Inspector of 
Police reported to the Magistrate that there 
was a likelihood of a breach of the peace in 
respect of the possession of this property. 
Thereupon he initiated proceedings under 
section 145, Criminal Procedure Code, 
Meanwhile a suit was instituted in the 
District Munsif^s Court in respect of the very 
same property. An injunction was issued 
by the District Monsif. In consequence of 
the issue of this injunction, the Magis* 
trate stayed his hands for some time. 
Subsequently this iojunotinn was dissolved 
by the District Judge in August 1919. The 
Magistrate revived the proceedings under 
section l4>5, Criminal Procedure Code. We 
are told that there was a fresh report from 
the Police Inspector informing the Magistrate 

(2) 24 lud. Ca8. 597; 26 M. L. J. 203; (1914) M. W. 
N. 352; 16 Cr. L, J. 609. 

(3) 31 Ind. Cus.646; 2 L. VV. 1208; 16 Cr. L. J.789. 

(4) 31 M. 82; 17 M. L. J. 636; 6 Cr. L. 384; 3 M. L. 
T. 108. 

(5) 34 C. 840; 6 Or. L. J. 462. 

(6) 43 Ind. Ca3. 332; 21 0. W. N. 928; 27 0. U J. 
88; 19 Cr. li. J. 108. 

(7) 4ilnd. Oas. 673; 40 A. 364; 16 A. L. J. 189; 19 
Or. L. J. 369. 

(8) 62 Ind. Cas. 608; 23 0. W. N. 750; 20 Cr. L. J. 
688; 46 0. 1066. 

(9) 36 Ind. Oaa. 856; 6 L. W. 165; 18 Or. L. J. 23. 


that there was a likelihood of a breach of 
the peace. After passing a preliminary 
order, the Magistrate proceeded to the dis> 
puted locality and inspected it. According 
to the affidavit filed the Magistrate remained 
in the locality for about 2 hours and travel* 
led over about 1 1 miles of it. On the 
strength of this inspection the Magistrate 
in paragraph 2 of bis judgment says: 
"That inspection completely satisfied me as 
to the point in issue, vii., the fact of actual 
possession of the disputed property. I find 
that nothing is to be gained by calling on 
the parties to produce further evidence, the 
value of which (whether oral or dooumen* 
tary) in a dispute of this kind is very 
doubtful. ” Then be discusses the docu* 
mentary evidence which was filed in the 
case, and says in paragraph 6: " Then very 
strangely the Idam demised the very same 
land on othi to Kalliatobathu Katti Nambiar 
on 11th June 1918.’* Now if the learned 
Magistrate bad taken evidence.tbe petitioners 
might have been able to show that there 
was nothing strange in this second lease to 
Chathukutti Nambiar. Mr. Grant, who 
appeared for K. C. Manavedava Raja, in- 
formed ns that his client transferred 
his lease to the Nambiar because he 
wag unable to pay the lease amount. 
Subsequently the Nambiar surrendered 
the lease to the Idam. The Idam re- 
granted the lease to Manavedava Raja. He 
subsequently transferred his newly acquir- 
ed right to a company known " The 
Malabar Trading Company’* but is working 
as its agent. It was because the Magistrate 
refused to take evidenoe that he found him- 
self in the strange position be described. 
Then, in another place, in paragraph 6 
of hig judgment, the Magistrate says: "The 
Idam mnst have regarded the lease to him 
as void thereafter.” We are unable to 
understand where he got this idea from 
that the lease became void. This again 
is the result of his shutting out the oral 
evidenoe m the ease. Under these oironm- 
stanses, the qaestion for onr deoision is 
whether we have jarisdiition to reviee th« 

fo^ the' Magistrate. The learned Coans^el 
for the petitioner has qaotsd a large nambsr 
of authorities to show that the refusal to 
takeevidencs will amount to a deolinino f 
exercise jurisdictioa. One of the ea^Il•fifl^ ^ 
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Wallis, as he then was, is reported in 
Arumuga Qovindan v. Venkatasubbier (4). 
There the learned Jndge points out that 
where a Magistrate did not take evidenoe 
himseU bat aoted on the evidenoe taken 
by somebody whom he deputed for the 
purpose, the Magistrate aoted without 
jurisdiction and the High Court had no 
power to interfere. That deoision was 
followed in Velayuda Kone v. Narayana Kone 
(d). In Caloutta the view has been oonsist- 
ently held that where there has been 
a refusal by a Magistrate to examine 
witnesses, that would be tantamount to 
a refusal to exeroise jurisdiotion. The 
Magistrate in this ease based his oonolu* 
sion on doouments showing the title to 
the property. As was pointed out by. 
Miller, J., in Pananganti Parthasaratky v. 
Venkatasawmi Beddi (10), documentary 
evidenoe of this desoription should only be 
utilized for the purpose of eluoidating oral 
evidenoe that may be admitted in this 
ease. By themselves, the doouments should 
not be used for oonoluding the question as 
to the possession. We are, therefore, of 
opinion that the prooedure adopted by the 
Magistrate in deolining to reoeive oral 
evidenoe is a matter which oan be revised 
by the High Court. This view is not in* 
oonsistent with the deoision in Kamal Kutty 
V. V day avarma Raja (1). 

The Magistrate refers often to the local 
inspeotion wbioh be made. As was pointed 
out in Sahadat Khan v. Taijaddi Sheikh (^), 
a deoision as to possession based solely upon 
looal inspeotion is not what section 145, 
Criminal Prooedure Code, contemplates. 
The Judioial Committee in Kessowji 
Issur V. Great Indian Peninsula Rail> 
way Company (11) held that when 
a oivil suit was decided, not on testimony 
given at the trial as to what took plaoe 
on the night of the aooident, but by the 
Judge’s observation of what he saw on 
another night altogether, the deoision based 
on it must be set aside. For these reasons 
we are of opinion that the procedure adopted 
by the Magistrate was irregular and that 
as he aoted without jurisdiction in refus- 


(10) 6 Ind. Caa. 398j 34 M, *138; 8 M. L. T. 104j 
(19iOj M. W. N. 400{ llCr. L. J. 363. 

^ (11) 31 B. 381^9 Bom. L. E. 671; 11 C. W. N. 721; 
0 C Ij. J. 6; 4 A. h. J. 461; 17 M. L. J. 347j 2 M. L. 
T, 436; 34 1. A. 116 (P. C.). 


iDg^fo take evidenoe, his order should be 
set aside. With the setting aside of the 
order, the order passed by the letirced Judge 
of this Court attaching the timber must 
necessarily go, because it is for the Magistrate 
to say whether there was such an emergency 
as would justify him in acting under section 
145, clause (4), Criminal Procedure Code. 
This case is not covered by section l46. 
Criminal Prooedure Code. Reid v. Richardson 
(12), to which the learned Counsel for the 
petitioner drew our attention, was a case in 
which the lower Court, having found that 
neither party was in possession, refused to 
make an order as to the attachment of the 
property When the matter came up before 
the High Court, it was held that it had 
the same powers as the original Court had 
under section 146, Criminal Procedure 
Code, to direct the attachment of the proper^ 
ty. We hold that the order as to the 
attachment, dated lOtb October 1919 and 
made in Criminal Miscellaneous Petition No. 
519 of 1919 on the file of this Court, must 
be vacated as a result of our setting aside 
the proceedings under section 145, Criminal 
Prooedure Code. 

The only question is whether this case 
should go back to Mr. Throne. We do not 
wish to oast the slightest doubt upon his 
impartiality or upon bis oapaoily to dispose 
of this case. But having regard to the 
statement which he has made more than 
once that any oral evidence that might be 
let in will not iLfiuenoe bis mind, we woulJ 
not be justified in sending the osa back 
to him. Jn these oiroumstanoes we think 
it is desirable that the case should be 
sent to. the District Magistrate with direo' 
tions either that he ebould dispose of the 
case himself or send it for disposal to any 
other First Class Magistrate. 

M. 0. P. 

Order set aside. 

(12) 14 0.361. 
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PUNJAB CHIEF COURT. 

Civil Bevisiom Petitioit No. 131 op 1919, 

Jacnary 17, 1919. 

Mr. Jastioe Wilberforoa. 
GAMEN SHAH — Jodgment- Debtor — 

Pbtitioiies 

versus 

JHANGI RAM — Deorbb HoLaER— 

Respondent. 

Civil Procedure Code (Act V oflQOS), 0. XU, r. 
2 — Execution of decree — Satisfaction— Admission of 
part satisfaction by decree-holder, effect of -Certi- 
fication of payment, form of — Admission of decree- 
holder recorded by Courf, whether sufficient. 

Where a decree-holder admits part satisfaction of 
hie decree, the Court is bound to recognise the fact, 
and in the absence of any explanation why his admis« 
sion should not be considered as representing the facts, 
the jadgment*debtor ought not to be put to proof 
of the alleged payment, [p, 257, col. 2; p. 258, col. 1.] 
There is no particular form under rule 2 of 
Order XXI of the Ciril Procedure Code in which 
a decree-holder must certify payment to the 
Court A mere admission by him recorded by the 
Court is legally sufficient [p. 258, col. 1.] 

Petition for revision of the order of the 
Distiiet Judge, Mianwali, dated the 19th 
Mareh 1918, reversing that of the Mansif, let 
Class, Mianwali, dated the 26tb May 1 916, and 
remanding the ease to the Senior Sabordi* 
nate Judge for eieoution in respeot of 
Rs. 100 and oosts, eto. 

Mr. Pir Tai-ud-din^ for the Petitioner. 

Dr. Nand Lai, for tbe Respondent. 

JUDGMENT. — 'In this ease the respond 
ent obtained a deoree for Rs. 254i-l3 0 
against the applioant in July 1913. On 
tbe 23rd of August of the same year tbe 
Court recorded a note that the deoree holder 
admitted the reoeipt of Rs. 100. In the 
following October the deoree bolder put in 
a stamped reoeipt for another Rs, 150. 
In December 1915 the decree-holder applied 
again for execution of bis deoree and 
stated that he had only received Rs. 150 of 
which he bad given a reoeipt and that he 
had not received the Rs. 100 mentioned in 
the Court’s order of the 23rd August. 
On this the judgment-debtor put in two 
receipts for Rs. *00 each and one reoeipt for 
Rs. 50. These the decree- holder admitted 
on solemn affirmation to have been correct; 
he finished by saying that be did not under- 
stand bow he could have made tbe applioa- 
tion for execution. Shortly afterwards be 
transferred his rights to his brother^ a peti- 

17 


tion writer, and put in a lengthy statement 
that be bad made a mistake in admitting tbe 
first payment. No affidavit, however, or 
sworn statement of tbe deores-bolder was 
ever made or put in before the Court. The 
Mansif, after a prolonged enquiry, in an able 
and exhaustive judgment held that tbe decree* 
bolder bad himself admitted tbe deoree to 
have been satisfied to the extent of Rs. 250, 
and rejected bis application. Against this 
decision an appeal was preferred to tbe 
District Judge who, in a somewhat extra- 
ordinary judgment, accepted the appeal. He 
held that tbe Mansif was right in bis deci- 
sion that the decree-holder had himself 
admitted before tbe Court first payment of 
Rs. 100. He held, however, that tbe sub* 
sequent admission of this payment by the 
decree-holder could be corrected by him, and 
that the moment tbe decree-holder retracted 
his certificate tbe alleged payment became 
one which an executing Court could not take 
into account, an extraordinary proposition of 
law. He then proceeded on tbe assumption 
that it was for the judgment-debtor to prove 
payment and held that bis evidence of pay- 
ment was insufficient. He finally held that 
the payment in dispute not having been 
certified could not be recognised in execution, 
and that the payment alleged was not proved 
to bis satisfaction. Against this decision a 
second appeal was preferred and admitted, 
presumably, as an application for revision 
and 1 allowed it to be treated as snob. 

The facts which 1 have stated above are 
by themselves sufficient indication of tbe 
perverse attitude of mind with which the 
District Judge approached the case. He 
himself held that the decree-holder bad stated 
in Court that tbe sum of Rs. 100 bad been 
paid, that subsequently he made a similar 
admission, but he gave no reason whatever 
why these admissions should not be con- 
sidered as representing tbe facts. No 
explanation whatever was given by the 
deoree holder for his alleged inaccurate 
admissions, nor was any explanation forth- 
coming why the decree had been transferred 
to his petition writer brother. As for the 
finding that the payment in dispute not 
having been certified could not be recognised 
and that tne moment the deoree holder 
retracted his admission the alleged payment 
became one which an executing Court could 
not take into account, this decision ie in 



258 


INDIAN CASE^. 


bHEO R4TAN S[NGa V. ROHAN SINGH. 



itself of a surprising oharaoter. Under 
Order XXI, rule 2, there is no partieular 
form required in wbioh a deoree-bolder must 
certify his payment to the Oourt. A mere 
admission by him recorded by the Court is 
legally sufficient. The first admission, more* 
over, it must be remembered, bad been sub* 
sequently repeated to be correct by the 
decree bolder, and I cannot understand the 
meaning of the lower AppellateOourt that the 
admission having been withdrawn the 
decree holder’s certificate was thereby can- 
celled. In these circumstances, it was not 
necessary to call on the judgment debtor 
for proof of payment. 

I accept the application and restore the 
decision of the Munsif. The appellant will 
get his costs in all the Courts. 

Revision accepted. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Seoomd Civil Appeal No. 7 op 1907. 

May 6, 1907. 

Present'. — Mr. Sanders, A. J. C., and 
Mr. Greeven, A. J. C. 

SHEO RA.TAN SINGH and another — 
Depemdants— Appellants 

t ersus 

ROHAN SINGH and another — Plaintiffs 

— RsaPONDENTS. 

17. P. Land Revenue Act dU of 190G, a. 110 — 
partition proceedings— "Date of issue of proclamation" 
u'hat is — Ohjection filed beyond time— Court, discretion 
of, to entertain objectioji. 

Where there is a dircctiou to fix a date as a 
matter of prooedure, a Court is still at liberty, after 
expiration of that date, to entertain an objection 
and do justice between the parties if sufficient 
reason is sbowii for the delay, [p. 258, col. 2.] 

The date of “issue” of a proclamation under section 
110 of the LJ F. Land Kevenue Act is the day on 
which it is published in such a manner that the 
persons likely to be affected thereby can, with 
the e.Kercise of reasonable prudence, obtain know- 
ledge jf its contents [p col. . j 

Where such a proclamation assumes the shape of 
a notice to bo served personally on the co-sharer, 
the date on which personal service is effected is 
the date of “issue” of the proclamation, and it is 
from this day that the period of thirty days for 
preferring objections must be reckoned. £p. 259, 
col. 1,3 

Seooad appeal agaiaet the deoree of the 
Diatriot Judge, Hardoi, dated |the 23rd 


November 1906, reversing that of. the 
Assistant Collector, Hardoi, dated the llth 
April 1905. 

Mr. Ishioari Prasad^ for the Appellants. 

Mr. Ali Ausatf for the Respondents. 

JUDGMENT. 

Grebven, a. j. C.— In the course of a 
partition proceeding, the present appellants 
preferred an objection to the effect that they 
were entitled to a larger proportion of the 
area to be divided, by reason of what is 
known as the right of the elder branch 
{haqq jethwartsi). This objection was tried 
as a question of title by the Assistant 
Collector who, sitting as a Civil Court under 
section 111, sub-section (2) of the United 
Provioces Land Revenue Act, 1901 
(U. P. Act 111 of 1901), decided the 
point in the appellants’ favour. The re- 
spondents appealed under section 112 to 
the District Judge who, so far as merits of 
the objection were concerned, affirmed the 
finding of the Assistant Collector; but he 
allowed the appeal and reversed the decree ' 
upon the ground that the objection should not 
be entertained inasmuch as it bad bedn. 
preferred after the date fixed in the proeU* 
mation issued under section 110. 

The appsllants challenge this decision on 
the grounds^ 

Firbit that the Assistant Collector was 
legally entitled, in proper oases, to entertain 
objections after jthe date fixed in the pro* 
olamation; and, 

Secondlvt that this was a proper case inas* 
uiuoh as 

(а) the proclamation ‘^issued”, for the 
purposes of section 1 10, at a time which did 
not allow the period of thirty days to elapse 
before the date for filing objections as that 
section requires, and 

(б) the Assistant Collector, having 
proceeded into camp without notice to 
the appellants, was bound to allow them 
such time as was necessary for obtaining 
access to bis Court. 

Upon the first point, I should require 
no reported authority to induce me to 
hold that where there is a direction to fix 
a date as a matter of procedure, a Court 
is still at liberty, after expiration of that 
dite, *0 eotsrcain an objection and do 
justice between the parties, if safficieut 
reason is shown for the delay. As a matter 
of fact, the point is covered by teipresa 
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aathority \_Tuln Prasad v. Matru Mai 
(1)]. This oase was defcermiDed ander fche 
provisioD, somewhat differently worded, 
of the North Western Proviooes Land 
Revenue Act, 1873 (XIX of 1873), sinoe 
repealed; bat for the purpose of the ques* 
tion now under oonsideration, there was no 
substantial variance of language. 

In the present instanoe, I think that 
the Assistant Golleotor not merely eser< 
oised a wise dieoretion in allowing the 
appellants to prefer their objections after 
the date speoiSed in the proclamation but 
acted in the manner expressly contemplat* 
ad by section 110 of the United Provinces 
Land Revenue Act, 1901. That section 
entitles a recorded ao*sharer, who has not 
joined in the application for partition, to 
a period of not less than thirty days, 
from the date of the issue of the proclama* 
tion, before he is required to prefer bis 
objections. The date of issue of a proolama* 
tion means, in my opinion, the day on 
which it is published in such a manner 
that the persons likely to be affected there* 
by can, with the exercise of reasonable 
prudence, obtain knowledge of its contents. 
Where a prooUmaiion is affixed upon the 
land or is published by beat of drum, there 
can be no question about the date of i^sae. 
In the present instanoe, however, the 
proclamation assumed the shape of notices 
to bo served personally on the ao>sharers. 
Orders for the issue of such notice were 
given on the 20th February 19l6. From 
a memorandum on the record, it appears 
that the notices were actually written on the 
24th following. On the 25th the Sadr 
Qanuntro was directed to serve the process; 
but. as he was apparently engaged, the 
Naib Qanungo was. on the the 29th, ordered 
to perform this duty. On the Ist March 
personal service was effected. The date 
fixed in the proclamation for preferring 
the objections was tbe 24th March. Hav- 
ing regard to the form assumed by this 
partiouUr proclamation, 1 am of opinion 
that it did not 'issue” till the Ist March 
for the purpose of section UO and that 
the appellants were accordingly entitled 
to a period of thirty days expiring on the 
doth March for preferring their objec- 

tiODS. 

% 

(t) 16 A. ,210; A. W. N. (1896) 30. 


There was, however, a special reason 
for admitting the objections when they 
were preferred on tbe 25tb March, one 
day after the date fixed in the proclama- 
tion. The record itself does not disclose 
the Assistant Collector’s place of sitting 
on tbe day so fixed; but an affidavit, 
which has been presented to this Court 
by tbe appellants and is not disputed by 
the respondents, shows that tbe officer 
in question had proceeded on tour to a 
distance of fourteen miles from the head* 
quarters of the district. The Assistant 
Collsctcr allowed them a period of grace 
for ascertaining his place of sitting and 
admitted their objections on their arrival 
on the following morning. He appears to 
me to have acted as both the law and the 
ciroumstanoes of the oase required. 

For the foregoing reasons, I am clearly 
of opinion that the learned District Judge’s 
finding that tbe present respondents* 
appeal must ba allowed and the objections 
preferred by the respondents must be 
dismissed as time-barred, should be reversed. 
In considering, however, tbe form to be 
assumed by the appellate order of this 
Court, wa found ourselves confronted with 
a diffi3nlty, inasmuch as the Court of 
intermediate appeal adopted the ecmewhat 
unnsnal course of first finding the appeal 
to be bad on tbe merits of the objection 
in tbe partition and afterwards proceeding 
to allow the appeal and to dismiss tbe 
objection on account of tbe preliminary 
defect that, as be supposed, it bad been 
preferred beyond the period of limitation 
prescribed by section 110. This Court 
hesitated, in allowing tbe appeal, to restore 
the decree of the Assistant Collector, 
because, though tbe learned District Judge’s 
fiodiog upon the merits is purely a matter 
of fact, be recorded, upon the conduct of 
the trial of the objection, certain observa- 
tions which might, especially in so far 
as the evidence is stated to have been 
taken without the sanction of an oath, have 
laid a foandation for a second appeal. 
As, however, the decree of the Court of 
intermediate appeal was entirely in the 
respondents’ favour, they might, it was 
apprehended, be deprived of a right of a 
se.oDd appeal if we simply acted upon 
the learned District Judge's tinding of 
fact. On a consideration of the record 
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liowever, it is clear that no qaestion of a 
second appeal arises on the merits of the 
objection. Qaite apart from the oral 
evidence, the concurrent findings of fact 
in the two Coarts below are supported 
by the overwhelming testimony of the 
documents adduced. An agreement, dated 
the 20th May 1S64-, for a reference to 
arbitration discloses that the dispute with 
respect to . the unequal apportionment 
already existed; and a decision at settle* 
ment, given on the 21st May 1868, in 
acoordance with the award of the arbitra* 
tors, assigned to the respondents a total 
area of 222 bighasy 19 liswas and 19 
btswanns at a revenue of 319 as 

against a total area of 279 highas, 16 
bistt>ag and 19 bistoansis assigned to the 
appellants at a revenue of Rs. 339, while 
the area of the common land was 196 
bighas, 9 biswas and 13 biswansts. The 
parties consented to maintain this difference 
of apportionment until the Covernment 
should intervene; and the wajih^ul art of 
the former Settlement refers both to the 
custom and the arbitration assuring to the 
appellants, as the elder branch, a larger 
area. It appears that the partition has 
been completed in accordance with the 
Assistant Collector’s decision which, as 
affirmed on the merits by the Court of 
intermediate appeal, shoald, in my opinion, 
be restored. 

For these reasons, T would allow this 
appeal, reversing the decree of the learned 
District Judge and restoring that of the 
Assistant Collector, with costs in this 
Court and in the Court below. 

Sanders, A. J. 0. — T agree with the 
decision of my learned colleague. The 
appeal is allowed, the decree of the District 
Judge is reversed ani that of the Assistant 
Collector is restored. The appellants are 
allowed their costa of this Court and of 
the Courts below. 

Appeal allowed. 


MADRAS HIDH COURT. 

Obcoinal Side Appeal No. 43 of 1918. 

May 1,1919. 

Present: — Sir John Wallis, Kt., Chief Justice, 
and Mr. Justice Sadasiva Aiyar. 
KUTHIRAVATTAM APPU THAMBAN— 

PLAlNTiFF — APPELLANT 
versus 

R. FOULKES — Defendant— Rbspondbnt. 

Civtl Procedure Code (Act V of 1008^, s. 20 — 
Contract, sttit on — Offer, whether part of cause of 
action — Forum, proper — Jurisdiction, determination of. 

In a case of contract the offer is part of' the 
cause of action and an action founded on contract 
may be instituted in the Court which has juris* 
dictiou over the place where the dual offer was mad^, 
but not in a Court within whose jurisdiotion part 
of the negotiations took place, ^p. 261, col. 1.] , 

Appeal from the decree of Mr. Justice 
Bakewell, dated the 3rd April 1918, in 
the exercise of the Ordinary Original Civil 
Jurisdiction of this Court, in Civil Sui^ 
No. 282 of 1917. 

Mr. V. V, ^"^rinivasa Iyengar, for the Appel- 
lant. — In a suit on ontraot the offer is 
part of the cause of action. The offer 
most bs deemed to have been made in 
Madras in the chambers of Mr. T. Ranga* 
cbarlar, . High Court Vakil, where the 
parties met and made overtures. The fact 
that the negotiati Jos subsequently culminated 
in Madura will not oust the jurisdiction where 
the first offer was made. 

Mr. P. Ramanathan, for the Respondent. — 
Only certain prelTminary negotiations too.k 
place in Madras. That will not be a cause 
of action. The final offer and acceptance was 
ia Madura. The suit should have been 
instituted in the Madura Court. 

JUDGMENT. 

Wallis, 0. J. — This is an appeal from a 
judgment of Bakewell, J, dismissing a suit, 
brought with leave under section 12 of the 
'Letters Patent for specific performance of a 
contract completed at Madura for the sale 
of land in Malabar, for want of jurisdiction 
on the ground that no part of the causa 
of action arose in Madras within the juris* 
diction of the Original Side of this Court. 
For the appellants it is argued that the offer 
must be held to have been in Madras where 
the parties had an interview at the ohambara 
of Mr. Ringaohariar, who took down oertaio 
notes of terms. Bakewell, J., held that tha 
contract was concluded at Madura, and that 
no part of the cause of action arose here. 
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The oasea of Borthwick t. Walton (1) and 
Gresn V. Beack (2) show that the offer is 
part of the oause of aotioo and Arts V. Or- 
chard (3) is nob inoonsisbenb. beean^e it 
onl^ deoidea that where oertain terms were 
agreed on in one jariadiotion and the fiaal 
oontraob was made with variations in another 
^nrisdtobioD. no part of the oause of aotion 
arose in the 6ret jariadiotion. in other 
words, what has to he looked at is where the 
6nal offer and aooeptanoe took plaoe. In 
the present oase I think that from Mr. 
Fouikes’ own evidenoe the inferenoe is 
that the terms on which the plaintiff was 
prepared to sell were settled at the inter* 
view at Mr. Rangaohariar’s ohambers in 
Madras. No oontraot, however, was then 
effeoted. The parties met again in Madura, 
when the plaintiff asked Mr. Fouikes what 
he intended to do and said if he did not 
purobase be would have to make other 
arrangements. 

1 think this amounts to a renewed and 
final offer in Madura, which was aooepted 
there, and that assuming that in a oase of 
dontraot the offer is part of the cause of 
aotion, we are only oonoerced with the 
plaoe where the final offer whioh was 
aooepted was made, and that the prior 
offer in Madras is immaterial. On this 
ground I would dismiss the appeal with 
oosts. 

Sadasiya Aitar, J. — I agree. 

M. o. P. 

Appeal dtsmissed, 

(1) (1&66) 15 C. B. 601j 3 C. L. R. 864; 24 L. J. 0. 
P. 83; 1 Jur. (n. b.) 142; 8 W. R. 203; 139 E. R. 619; 
24 L. T. io. 8.) 271} 100 R. B. 463. 

(2) (1873) 8 Ex. 20Sj 42L.J. Ex. 161; 21 W. R. 850. 

(3) (1860) 6 H. N. 160; 30 h. J. Ex. 2lj 3 L. T. 
443; 9 W. R. 106; 168 E. E. 66; 123 R. R. 423. 


ODDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 455 of 1917. 

November 20, 1918. 

Present : — Mr. Stuart, J. C. 

Raja RAMESHWAR BAKSH 
SINGH — Plaint) ff — Appblunt 

versus 

DWARKA — Defendant — Rispondent. 
Practice— Procedure^Evidence cloeedhif hath parties 


—Fresh wilness^ whether can be summoned— Landlord 
And tenant — Licensee, position of — Adverse possession 
— Improvement of buildings by licensee, effect of. 

When both parties to a suit have closed thoir 
evidence, permission ought not to bo granted lo 
call any further witueas. 

Where a riaya of a village ohtains possession of 
land as a licensee, the terms of the license being 
that so long as he is a cultivator and resides in the 
village he has a right to occupy the land for his 
own use, to construct buildings upon it, to dwell 
therein, and to enjoy the user but with no right in the 
soil, there can be no question of adverse possession on 
his behalf as against the licensor. The fact that he has 
improved buildings on the land or has replaced 
erections would not confer such a title upon him. 

Appeal against the order of the District 
Judge, Raa Bareli, dated the 18th July 1917, 
upholding the decree of *the Munsif, 
Rae Bareli, dated the 23rd March 1917, 

The Hon’ble Mr. Qokaran Nath Mwra, for 
the Appellant. 

Mr. Kismat Bat Jagdhari, for the Respond- 
ent. 

JUDGMENT. — The first point raised in 
this appeal is that the learned Munsif 
should have granted permission to the 
appellant to call bis manager as a witness, 
although the application to summon the 
manager was made at a late stage of the 
proceedings. I find that the application to 
summon the manager was made when both 
parties had closed their evidence and in 
these ciroamstances, £ consider that the 
learned Munsif acted rightly in refusing 
permission to call the witness at that 
stage. He would, in my opinion, have 
been wrong to have acceded to such an 
application. 

The second point raised is as to the 
finding of the learned District Judge, that 
the defendant- respondent is in adverse pos- 
session of the land. On the evidence it 
appears to me clear that the defendant- 
respondent is a riaya of the village. Such 
being the oase, be has obtained possession 
of the land in question as a licensee. The 
plaintiff-appellant is in the position of a 
licensor. The nature of the license is that 
the defendant-respondent, so long as be 
is a onltivator, resident in the village, has 
a right to occupy the land for his own 
use, to construct building upon it, to dwells 
therein, and to enjoy the user. But he 
has no right to the soil, and there can be 
DO question of adverse possession ga his 
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behalf as agaiust the lioensor. But od the 
finding of the lower Oonrts, he has been 
in poseeBsion of this land for a very large 
number of years, and the soggestion made 

by the plaintiff, appellant that he has a right 

to terminate the lioenee at his own will, 
and to torn out his* lioensee for no fault 
when there has been no breaoh of the 
lioenae. is one that oannot possibly be 
approved. I should have noted before that 
there is a suggestion that there has been a 
breaoh of lioense because t.he defendant- 
respondent, on his own showing, has made 
permanent certain portions of bis house, but 
by BO doing he has, in my opinion, committed 
, no breach of the license. There is no justi- 
fication in Oudh for a doctrine that, when 
a superior proprietor permits a tenant to 
occupy a certain portion of land for his 
residence, the tenant’s right of user is restrict- 
ed to replacement of erections no more 
numerous and no better than the erections 
originally made. 1 do not see that the 
superior proprietor has the slightest right 
to object to a tenant improving his residence. 
In these circumstances, there has been no 
breaoh of tbe license and the tenant has done 
nothing wrong in improving the structures. 
He had the soil before and according to the 
findings of the lower Courts, he holds it 
still. He has taken no more than what 
he was originally allowed to use and be 
is at liberty to improve the buildings upon 
the soil. 

For the above reasons the plaintiff appel- 
lant’s suit was bound to fail and has been 

rightly dismissed. I dismiss the appeal with 
costs. 

Appeal dzsmtssed. 


LAHORE HIGH COU ^T. 
Mi&csllaneoos Second Civil Appeal No. 1499 

OP 1915. 

April 3, 1919, 

Present:— Mr. Justice Leslie Jones. 
AHMAD KHAN and others— Juogment- 
Debtobs — Appellamis 
versus 

JHANDA RAM and others -Decree- 
Holders — R« rpoNDEi»TS. 

Punjab Alienation of Land Act (XIII of « 


tlS20 
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2 (3) (b) — Trees standing on land "belonging to 
agriculturist, whether liable to attachment. 

The protection afforded by clause (h) of sub- 
section (3) of section 2 of the Punjab Alienation of 
land Act does not apply to things material, such 
as standing trees, but to incoiporeal rights. 
Therefore, trees standing on land belonging to a 
member of an agricultural tribe are liable to 
attachment in ezeontion of a decree. 

Misoellaneoua second appeal from tbe 
order of tbe Snbordinate Judge, let Class, 
Muzaffargarh, dated the 15th February 1915, 
affirming that of the Mnnsif, 2nd Class, Karor, 
dated tbe 7th November 1914, disallowing 
tbe objections. 

Dr. Nand Lil, for the Appellants. 

Lala Bishan for tbe Respondents. 

JUDGMENT. — Certain trees on land be- 
longing to a member of an agricultural 
tribe have been attached in execution of 
a decree. The judgment- debtor objected 
that they were not liable to attachment and 
sale, on the ground that they are protected 
by tbe provisions of tbe Punjab Alienation 
of Land Act, XIII of 1900. The lower 
Courts have both found that trees do not 
come within tbe definition of land as given 
in section 2, sub-section (3) of tbe Act. 
Tbe judgment- debtor has appealed to this 
Court, 

Counsel for the appellant contends that 
trees are covered by clause (h) of sub- 
section (3). He is, however, unable to cite 
any authority iu support of this proposition 
except Bagga Mai v. Moti Bam (1), which is 
irrelevant. 

It has been held in Nur Muhammad v. 
Tiloka Mai (2) that clause 16) of sub- 
section (3) of tbe Alienation of Land Act 
refers not to things material but to incor- 
poreal rights. In that view I concur and I 
dismiss the appeal with costs. 

Appeal dismissed. 

(1) 64 P. L. E. 1903; 32 P. E. 1903. 

12) 14 P. tt. 1906} 130 P. L. E. 1904. 
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ANK19AUI AYYANQAR ». NARATAWAM OaSTTIAR, 

madras high court. 

Civil Appeal sJ53 op 1917, 

Jnly 24. 1919. 

PreAtfni:— Sir Abdnr Rahim, Kt , 0£Fff. Chief 
Jnsfcioe, and Mr. Jastioe Moore, 

ANN^ASAMI AYYANGAR — Defendant 

No. 3 — Appellant 

versuB 

S. NARAYANAN CHETPIAR and otbers 

— Plaimtiif^ and Defendants Nos. 1 to 8 

Respondents. 

Civil Procedure Code (Act V of 1908^, b. 92— 

Temple, management oj^Scheme nuit^Trustees 
additional, appointment of, validity of. 
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The memorandum of objeotione is not 
pressed and is dismissed with eosts of the 
appellant. 

M. 0. p. 

Appeal dUmiBsed, 


Where in a scheme suit for tlie management of 
a temple it appears that the members of a com. 
munity have contributed largely towards the temple 
the appointment of one of the members thereof to 
represent the _ community on the board of trustees 
of the temple is not improper* 

Appeal against the deoree of the Court 
of the Subordinate Judge, Triohinopoly. in 
Original Suit No. 91 of 1915, 

Messrs. T. V. Muthukrishna Aiyar and 
R. Rajagopalu Aiyar, for the Appellant. 

Messrs. V. 0. Sesha Ohariar and M. 
Raghava Ohariar, loT the Respondents. 

JUDGMENT. — The only objeotion to be 
oonsidered is as to Ibe appointment of two 
members of Ayirathalawar oommnni y and 
of the residents of Jangamarajapnraai or 
Mangammalpuram as trustees of the temple 
in addition to the representatives of the 
families of Rimu Aiyar and Ramu Iyengar. 
The learned Subordinate Judge stated in 
hie judgment that the representatives of the 
plaintiffs’ oommunity made Urge additions 
to the temple at great cost, and it was admit- 
ted before him that they had purchased the 
properties for oonduoting the worship and 

Es. 30.000. No evidenoe was apparently 
taken in this ease, as the parties agreed that 
a soheme should be framed by the learne i 
Sobordinate Jndge. A„o no affil.y,t 

before ns to ^how that the atatoment ,n the 

^dgment wh.oh is referred to is ino.rreot. 
We think, under the oircumbtanooH, that the 
Jndge was justitied in having fcne Ayiratbaia- 
war community represented on the board of 
trustees; and the appointment of members 
from the village offioers or residents of the 

two villages mentioned above seems to be a 
proper thing. 

The appeal is, therefore, dismissed with 
costs of respondents Nos. 1 to 4. 


LAHORE HIGH COURT, 

Second Civil Appeal No. 1817 of 1919, 

November 17, 1919, 

Present-. — Mr. Justice Bevan Petman. 

KHBM SINGH and others — Plaintiffs 

Appellants 

versuB 

ALI SHER, Minor, throdoh GHULAM 

MOHAMMAD, and another— Defendants 

Respondents. 

Landlord and tenant-^Denial of landlord's title 
effect of^Forfeiture of tenancy^ AlUrnative plea 
whether saves forfeiture^Pleadings^Allegation in 
plaint not traversed in written statement^Plaintiff whe- 
ther bound to produce evidence—Practice. * ' 


A denial by 'a tenant of his landlord’s title 
causes forfeiture of the tenancy, [p. 264, col. l.J 
Plaintiffs-landlords sued for ejectment of the 
defendants on the allegation that they were tenants 
at- will denying the plaintiffs’ title as owners The 
defendants pleaded that they were the owners and 
m the alternative, tl.at even if they were tenants 
they wore not liable to ejectment so long as they 
served the takiai ® •' 

Held, U).that inasmuch as the defendants had 
denied them landlords’ title, they had forfeited 
their tenancy and were liable to ejectment; [p. 264^ 

OOl* X* I ^ 

(2) that the alternative plea of the defendants did 

[p 2,r4 col f j of 

that inasmuch as the plaintiffs’ alleiratum fi, * 
the defendants were denying their title^a ^ 
had not been traversed in th^e statement of defend 

uui necessary for the plaintiffs to give ^ 

lu support of their allegation, [p. 261, cof ^ 

Second appeal from the deoreA f 

Distriat Judge, Hoahiarpnr. dated thl 

V of tbe Monsif lie 

Llass, Hosbiarpur, dated the 2fifK j 

1918. deereeing plaintiffs’ iSth-^rstr 

’^PPoUants, 

Mr. Abdul Raiaq. for the Respondents. 
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JUDGMENT.— Lala Fakir Cband givssnp 

ibe first groand of appeal. In my opinion 
this appeal must be accepted. The plaintiffs, 
\9ho are admittedly tbe owners, sued for 
ejectment of the defendants on tbe very 
definite allegation that the defendants, who 
were tenants-at-will, were denying their title 
as owners. They also sued for a declaration 
in the alternative, but it is not necessary to 
go into this latter matter. The allegation 
that tbe defendants were denying tbe plaint* 
iffs* title was not traversed in the statement 
of defence and it was not necessary, therefore, 
for the plaintiffs to give evidence in support 
of their allegation. On tbe contrary the 
defendants persisted that they and not the 
plaintiffs were the owners. This position can- 
not be affected by the fact that in the 
alternative the defendants pleaded that if it 
was found that they were not the owners but 
were tenants, they were not entitled to 
ejectment so long as they served tbe takia. 
It is not a case of a denial only in the suit 
itself. 

On the well-known legal principle that a 
denial by a tenant of his landlord’s title 
causes forfeiture of tbe tenancy, I hold that 
tbe plaintiffs are entitled to eject the defend- 
ants. 

1, therefore, accept the appeal with costs 
throughout. 

Appeal accepted. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Fjbst Civil Appe4ls Nos. 135 and 143 of 

191t>. 

July 17, 1919. 

Present: — Mr. Lyle, A. J. 0., and 
iMr. Ashworth, A. J. O. 
FAEZAND ALI (after ms death KANIZ 
FATIMA AND OTHER*)— Plaintiffs — 

Appellants 

versus 

Mtrzu SADIQ HUSAIN KHAN— 
.Defendant — Respondent. 

Evidence Act {1 of 1872), s. 96 — Mortgage deed, 


providing for payment of revenue hy mortgagee'^ 
Jlevenue, enhancement of —Intention of ■ parties-Oral 
evidence^ admissibility of^Transfer of Property Act 
{IV of lS62i, SR. 7?, 'Jt^‘~’Mortgage—Mortgageey Habilify 
of, to pay revenue— ^'Contract to the contrainj” in 8. 7?. 
what is, • 

Where a usufructuary mortgage deed provides for 
the paymeub of revenue by the mortgagee, but fails 
to indicate whether the parties meant the revenue 
as assessed at the date of the deed or as it might 
be re-assessed from time to time, evidence may be* 
given under section 96 of the Evidence Act of 
facts to show wbat was meant. An express 
declaration of the parties subsequent to the exeod.' 
tiou of the mortgage deed, as to what they meant 
when the deed was executed, is admissible as such 
evidence, [p. 26P, col, 1] 

Section 76 (c) of the Transfer of Propeity Act 
imposes on the mortgagee an obligation to pay the 
revenue and Government charges when they cap. 
be paid out of the income. If they can be sopai^, 
he cannot recover them under section 72 (ht of 
the Act, since the permission given by section 72 
must be read subject to the obligation imposed' 
by section 76 ic). If they cannot be so paid, then’ 
in the absence of a contract to the contrary a 
mortgagee who has paid them out of his own 
pocket can recover them under section 72 (6). An 
agreement by the mortgagor to be personally liable 
for such charges is, however, a contract to the 
contrary within the meaning of section 72 (b). [p. 
267, col, 1 J 

Appeal against tbe deoree of tbe Subordinatd 
Judge, Bara Banki, dated the Slst July 
1916. 

Messrs, Af. IVastm and liaidar Husian, for 
tbe Appellants. 

The Hon’ble Mr. Wazir Hasan and Mr, 
Ntannat^ul-lahy for the Respondent. 

JUDGMENT. — This judgment will cover 
Appeals Nos. 135 and 143 of 1916. 

a 

On the 15th of May 1869 Zamin Ali, the 
father of Sheikh Farzand Ali, the plaintiff in 
this case, executed a usufructuary mortgage of 
tbe entire village of Pisdra in favour of 
Mirza Agha Hasan Khan, the father of 
Mirza Sadiq Husain Khan, the defendant, 
for a sum of Rs. 14,000. On tbe 24th of June 
1878 Zamin Ali executed a second mortgage 
deed on the same village for tbe sum of 
Rs. 28,700 Subsequently tbe defendant Miiza 
Sadiq Husain Khan became the owfaer of a 
4-annaa share in the vill^^ge. The present 
suit was brought to redeem tbe remaining 
12 annas on payment of Rs 30.325, that is 
|ths of Rs. 14,00j and Ks. 28,700 less a 
sum of Rs. 1,700 which the dtfaodant h^ 
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already reoeived from one Jank! Prasad, who 
bad parobased an area of 93 bighast, 2 bis- 
vansin at a sale in ezeontion of a decree. 

The defendant pleaded that in order to 
redeem the property, the plaintiff was bound 
to pay him a snm of Rs 84,959 10 10. This 
snm is oomposed of several items in addition 
to those admitted by the plaintiff, but in these 
appeals we are oonoerned only with a sum of 
He. 50,027-2 10. The defendant pleaded 
that at the time of the mortgage the Gov- 
ernment revenue on the village was only 
Rs. 1,300, bnt inl302 P. at the new settlement 
the revenue was enhanced to Rs. 1,600 
for 6ve years and after that to R'*, 1.900, 
which be bad paid, and he was entitled 
to recover from the plaintiff the amoont 
which he had to pay in excess of the revenue 
payable at the time when the mortgage deed 
was executed, with interest thereon. He also 
pleaded that he had bad to pay oess?s which 
were imposed subsequent to the execution of 
the mortgage and that he was entitled tore- 
cover the amount so paid with interest 
from the plaintiff before redemption. 

The learned Subordinate Judge held 
that the defendant was not entitled to 
claim the enhanced revenae paid by him 
but was entitled to claim the, am>uat paid 
as cesses with interest thereon at the rate 
cf 9 per cent, per annum. 

In Appeal No. 135 of 1916, the plaintiff 
attacks the finding of the learned Sub- 
ordinate Judge with regard to cesses and 
m Appeal No. Uj of 1916, the defendant 
attacks the finding with regard to the 
enhanced revenue. It may be noted that 
ground xNo. 4 of the plaintiff's appeal 

with regard to the rate of interest allowed 

by the lower Court has not been argued. 

The only question, therefore, which we 
have to decide in these appeals is whether 
the mortgagee is entitled to recover the 

enhanced revenue and the cesses paid by 
him from the mortgagor before redemption. 

Both the mortgage deeds in suit were 
executed before the Transfer of Property Act 

(IV of 1882) was passed, but it is admitted 

by the parties that sections 72 and 76 of 
that Aot merely emboJy and reproduce 
the law as it existed prior to the passing 
of that Act,, and if authority for this bs 
heeded reference may be made to the 
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oases: Qirdkar Lil v. Bkola Nath (1) 
and Jaijit Hai v. Qobini Tiwari (2). The 
case may, therefore, be dealt with as if 
sections 72 and 76 of that Aot had been 
ID force at the time of the execution of 
the mortgage deed, Ssotion 76 (c) of that 
Aot, inter alia^ provides that when during 
the continuance of the mortgage the mort- 
gag e takes possession of the morfgaged 
property, he must, in the absence of a 
contract to the contrary, out of the income 
of the property pay the Government 
revenue, and all other charges of a public 
nature aooruieg due in respect thereof 
daring snob possession. Any doubt that 
might arise as to the applicability of this 
provieion to a nsufruotuary mortgage like 
the one in suit is removed by section 77, 
which excludes the operation of certain 
other provisions of the seotion in the case 
of snoh a mortgage. Section 72 gives the 
mortgagee in possession the right if he 
spends money, (a) for the due management 
of the property, or (6) for its preservation 
from destruotior, for/eitare, or sale, in 
tij ahisojs of a coatraoi to the contrary, 
to add any money eo spent to the principal 
money. 


vu bue lerms ot the mortirave 
deed of the 15th May 1869 the mortgagor 
engages to obtain mutation of names in 
favour of the mortgagee. It is also 
stipulated that when revenue is paid, the 
dakhilae shall be issued to the mortgagee 
and that until redemption the profits of 
the villages including the Zomindari rights 

shall be lawfully appropriated by the 
mertgape. The mortgagee ia to have all 
the rights of management. He ia not to 
ha entitled to anything for increase in 
oalt.vat.on or prodace nor ia the mortgagor 
to ba entitled to claim any mesne profits 

doQbt that tbi. mortgage waa fnTendad to 

be an ordinary usufrufl^n^t.*. 

the mortgagee paying the revennT Now 
19 a question material tn fk* 

whether the revenne oontemplated ^as h 

r.t..5.d‘Vt“br£i T.;"' 
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time be assesEed. It ie oleai that it was 
\ 7 ithij 1 the competenoe of the parties to 
oontraot that it sboold be either of these. 
Seotion 96 of the Evidence Aot is, therefore, 
applioable and, as the language of the 
deed might have been meant to apply to _ 
revenue in one sense or the other but 
not in both, evidence may be given of 
facts to show to which it was intended to 
apply* The Counsel for the plaintitt mort- 
gagor has argned that, in view of the 
certainty of a new settlement taking place 
within the period of 25 years and also in 
view of the provision now enacted in 
section 76 (c) of the Transfer of Property 
Act hut in force even before that Act, 
which requires the mortgagee m the 
absence of a contract to the contrary to pay 

the revenue accruing due in respect of the 

properly during possession, the parties must 
he deemed to have meant that the revenue to 
be paid by the mortgagee was the revenue 
as it might he assessed from time to 
time. In this case the mortgagee would 
be liable to pay the revenue notwithetanding 
enhanoement and would not be entitled to 
add the excess to the prinoipal money. 
If the ease merely stood thns, we oononr 
that the liability of the mortgagee to pay 
the whole revenue before and after 
enhanoement would stand beyond all 

^°M*^’the beginning of the bearing of this 
anneal, however, the learned Advocate for 
the defendant produced a docnment, dated 

the 6th of July 1871, executed by 

the mortgagor in favour of the mortgagee 
and asked that it should be reoe.ved in 

This document refers to the 

L K; deed of the 15tb of May 1869 

Tnd states that as the mortgage transaction 

had been entered into on the basis of 

present profits or whatever the mortgagee 

miffht add to them by his own efforts 

“I on payment of Be. 1.300 Government 
and on paym 

any enhanoement in the revenue the mort- 
Lgor shall pay any each enhancement 
out of hie own pocket up to the time of 
ademption and the mortgagee shall not 
be liable to pay any o her ohargee than 
fu revenue payable at the time of 

Ihl execution of the mortgage deed. The 
JLrned Counsel for the plaintiff atrennously 
opposes the applioation to have this doou- 


ment in evidence at this stage, and has 
questioned the truth of the defendant’s . 
affidavit to the effect that the document 
was accidentally found among the^ estate 
papers after the suit had been decided in 
the lower Court. He has urged that this 
document was deliberately Buppressed as 
under it only a personal liability for the, 
payment of enhanced revenue and other 
charges has been accepted, and that the 
defendant has now produced it only because 
he failed to have the enhanced revenue 
added to the prinoipal mortgage ^ moliey. , 
In the view which we take of this docu- 
ment it ie immaterial whether it is on the 
record or not, for we are of opinion that 
it can in no way help the defendant in 
the present case. This agreement indicates 
that the intention of the parties at the. 
time of executing the mortgage deed of the, 

15tb May 1869 was that the revenue to. 
be paid by the mortgagee was the revenue 
as assessed at the date of the deed, and 
not the revenue as , it might be assessed 
in the future after a fresh settlement. 
The express declaration by the parties of 
their intention, even though it tick place 
two years after the deed, must outweigh 
any inference as to that intention derived 
merely from the oiroumstanoes existing at 
the date of the deed, to which reference 
has been made above, namely, the existence 
of a rule of law that, in the absence of 
a contract to the contrary, the mortgagee 
would pay the revenue as assessed from 
time to time and the certainty of a revision 
of revenue within the 25 years specified in 
the mortgage deed. Assumiog then' that 
the deed meant that the mortgagee was 
not liable for any extra revenue assessed 
subsequent to the date of the mortgage, 
it has to be considered whether under 
seotion 72 the mortgagee may add such 
excess to the prinoipal money. Now this 
agreement provides, not that the mortgagee 
shall be entitled to add the extra revenue to 
the mortgage money, but that the mortgagor 
shall be liable to pay that extra revenue 
out of bis own pocket and that the mort- 
gagee shall have a right to sue him 
personally to recover the excess, if ha 
fails to do so. This is quite clear from 
the passage in the agreement: *‘If the said 
mortgagee will have to pay the enhanced^ 
amount in any year, then be 'shall realis*^ 
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Ihd said money with interest at 2 per 
cent, from me by institatingf a salt in 
Court.” This provision is inpompatible 
with the mortgagee having a right to add 
the exoess money to the mortgage money. 
The mortgagee oannot» therefore, plead 
seotion 72 of the Transfer of Property 
Aot as enabling him to add any revenue, 
paid to save the property from attaobment, 
to the prinoipal, because there was a 
oontraot in ezistenoe to the oontrary, 
namely, a oontraot that be should recover 
personally from the mortgagor. The agree- 
ment, therefore, does not assist the mort- 
gagee. 

As to oesses if we exclude the agree- 
ment of 1871 from consideration, there 
being nothing in the mortgage deed to 
relieve the mortgagee of bis statutory 
liability under seotion 75 (c) to pay out of 
the income of the property "all charges of a 
public nature aocrning in respect of the pro- 
perty daring possession,” he must be deemed 
liable to pay these oesses notwithstanding the 
fact that their imposition may not have 
occurred until subsequent to the mortgage 
deed. We cannot oononr with the Subordi- 
nate Judge in Boding any expression in the 
mortgage deed of an intention that the cesses 
should be paid by the mortgagor. Indeed it 
follows from the Subordinate Judge’s Boding 
that no cess was in contemplation at the time 
of the execution of the mortgage deed, that 
the parties cannot have intended that the 
mortgagor should pay them. On behalf of 
the mortgagee it has been argued that, 
although bound initially to pay these unan- 
ticipated oesses to Government out of the in- 
come under section 76 (c), he is entitled under 
seotion 72 (6) tore-imburse himself by adding 
the amount so paid to the prinoipal money. 
It is to be noted that the obligation imposed 
by seotion 76 (c) only extends to paying the 
Government dues out of the income. If this 
income does not permit of this, seotion 72 (6; 
will be applicable. In this case it is admitted 
that the income was sufficient. No authority 
is quoted by the mortgagee’s Counsel for the 
proposition that, even when paid out of the 
income under seotion 76 (c), Government dues 
can be recovered under section 72 (6). Had 
this been the intention of the Legislature, it 
must have been expressly so stated. In our 
opinion the permission given to the mortgagee 
by 8eotioDl72 (b) must be read subject to the 


obligation imposed on him by section 76 (c). 
If we take the agreement of 1871 into con- 
sideration, the case as to oesses stands on the 
same footing as the case as to revenue. In that 
agreement the mortgagor states that he will 
be liable for anything outside the original 
revenue such as taxes (which are specifically 
mentioned), but his liability is to pay them 
out of his own pocket. The agreement does 
not provide for them being added to the 
mortgage money. Seotion 72 is, therefore 
inapplioabk, as an agreement of the mort- 
gagor to pay the cesses out of his own pocket 
and to be liable to suit for them is inconsistent 
with the mortgagee having a right to add 
them to the mortgage money. 

'1 here is a further reason why the mort- 
gagee defendant is not entitled to require 
that the excess revenue and the oesses paid 
by him should be added to the prinoipal 
mortgage money before redemption by the 
plaintiff mortgagor.. This case was argued 
before us as if the second deed of the 24th 

June 1878 were a deed of further charge At 

the close of argument, however, the appel- 
lant’s Counsel stated that, although he had 
not made a ground of appeal, the fact that 
the lower Court had ordered the property to 
be sold on the assumption that the deed to be 
redeemed was the first deed, that is to say a 
usufructuary mortgage deed, the decree 
should really be one for foreolosure. as the 
la er deed of the 24th June 187s was a eon- 

respondent’s Counsel 

admitted that the decree should be for fore 
oloeure. An examination of the second deed’ 
md.oates that .t was the intention of the 
parties that the seoond deed should taka fh! 
place of the 6rst deed, although incorSa. n* 

the mortgage money payable under the first 
deed by reference. The second deed indaod 
states that, although possession at the time of 
the execution of the deed was with * 1 ? 
mortgagee under the first deed, yet thr^ . 
gagee was again put in Posses;ion under t^ 
second deed. Now the :,eoond deed In 
be deemed in any way to be affe^d^ 
agreement of the 6th July 1871 Th ^ 

deed is absolutely silent as to th, 7?'^ 

revenue or oesses It is, therefnm 

section 76 (c) of the Act sroverned by 

The result is that tha j ,, 

No. Ud of 1916 is dismissed T“‘®4PPeal 
Appeal No. 135 of 191^ is' 

following extent. He wS "e ^7^ 
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entitling him to redeem his three-fourths share 

on payment of the following items: — 

Us. A. P. 

(1) Principal money due 
on the deed dated the 

15th of May 1869 ... =10,500 0 0 

(2) Principal money due 
on the deed dated the 

2 t^th June 1878 ...=21,525 0 0 

(3) Cost of Wells, fths of 

Rs 578 ... = 433 8 0 

In all ... 32,458 8 0 

From which total will be de. 

dnotedf bhsof Rs. 1,700, 

already paid (see issue 
No. 6 of the lower 
Court’s judgment) = 1,275 0 0 


leaving a balance of ... 31,183 8 0 

If the plaintiff pays up the redemption 
money together with the defendant’s coats 
in the lower Court (rightly awarded to the 
defendant by the lower Court for the reasons 
stated in its judgment), the defendant will 
pay costs of both appeals in this Court. A 
decree under Order XXXIV, rule 7, of the 
Code of Civil Procedure will be prepared and 
six months will be allowed for payment. If 
the plaintiff pay into Court the amount due 
within the time allowed, the mortgages shall 
be redeemed and the plaintiff shall be put in 
possession of the property in suit, excluding 
the Tbana building and the trees standing on 
No 3 . 1064, 154)8 and 1146. If such pay- 
ment is not made within the time allowed, 
the plaintiff shall be debarred from all right 
to redeem the property and will be liable 

for the total costs throughout. 

Appeal JVo. 135 allowed. 
Appeal No. 143 dismissed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1281 op 1919. 

October 3'J, \9i^. 

Present— Mr. Justice Martineau. 
PARAS ram— Plaintiff— Appellant 

versus 

HAT.PAT Bkspondbnt. 

Mt (I of *913). .. 32 16) (a) 
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^Pre-emption suit-^Witlidrawal of deposit moneyj effeci 
of — Dismissal oj suit. 

Where in a pre-emption suit the money deposited 
by the plaintiff is withdrawn, the suit is liable to be 
dismissed. 

Second appeal from the decree of Hie Dis- 
trict Judge, Hoahiarpur, dated the 6th March 
1919, reversing that of the Munsif, Ist Class, 
Hoahiarpur, dated the 26th August 1918, 
decreeing the claim with half oasts. 

Lala Faqir CAand, for the Appellant. 

Lala Jagan Nath^ for the Respondent. 

JUDGMENT.— The plaintiff in this case 
sued for a declaration that a sale-deed 
executed by bis brother Prabhu in 1916 
in favour of Dalpat Rai was invalid as 
having been executed without necessity, and 
in the alternative asked for a decree foP 
pre-emption. The Erst Court passed a decree 
declaring the alienation, which was for 
Rs. 400, to be valid only to the extent of 
Rs. 76 but on appeal the District Judge 
has dismissed the suit, finding that the 
sale was for naoassity. The plaintiff bfts 
filed a second appeal in this Court. 

The consideration for the sale wss made 
up of debts due to Munshi Ram. A book 
debt had been incurred, and there was also 
a bond, the last of a series of bonds, the 
first of which had been executed in favonr 
of Munshi Ram’s father by Prabhu’s father. 
These debts have been discharged by the 
vendee. The necessity for the sale is 
apparent, and I cannot agree with the con- 
tention that the sale was a benami trans- 
action, the real purchaser being Munshi 
Ram. 

The only other point is that raised m 
the first ground, namely, that the alternative 
claim for pre emption has been ignored by 
the lower Appellate Court. This conten- 
tion is correct, but the claim for pre-emp- 
tion must also fail, as the money deposited 
by the plaintiff under eeotion 22 of the 
Pre-emption Act was withdrawn by bim 
on the 11th November 1918. Snb-seotipn 
5 (a) of that section provides that if 
sum deposited is withdrawn by the plaintiff, 
the suit or appeal eball be dismissed. 

I accordingly dismiss this appeal with 
costs. 

Appeal dismissea. 
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OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 6 of 19L9. 

July 22, 1919. 

Present'. — Mr. Ashworfchi A. J. 0, 
LACHMI NARAYAN and oraBBS — 
Defendantj — Appellants 

vtnus 

RAJ NARAXAN — Plaintiff — 
Respondent. 

Civxl Procedure Code (Art P of 1908', 0. XXI, r. 36 
— Execution of decree ^ Property in possession of mort- 
gagee - Delivery of possession, effect of — Jlfort^aj^e btj 
several mortgagors — Redemption by one co-mortgagor— 
Redeeming co-mortgagor, n^^its of — iiemedtes of mort- 
gagee, iwhetlier can be used — Contribution, liability of 
co-mortgagors for. 

The lan<?uag 0 of Order XX f, rule 36, of the Civil 
Procedure Code is wide enough to include delivery 
to a person while the property is in the rightful 
possession of a mortgagee, but such delivery is in 
fact no delivery at all and has no effect beyond 
being a notice to the mortgagee that the decree- 
holder is entitled to redeem, [p. 271, col. 1.] 

A co-mort^gor paying off a mortgage is not the 
successor-in-interest of the mortgagee in every 
respect, but for the purpose of enforcing his right 
of contribution against his co-mortgagors be is 
entitled to all the seenrities of the mortgagee. He 
can take advantage of a decree in favour of the 
mortgagee that the mortgage was good and existed, 
and he is not precluded from doing so by the fact 
that he does not admit the decree to be a right 
decree, [p. 272, cols. 1 & 2.] 

Under section 95 of the Transfer of Property 
Act, where one of several mortgagors redeems the 
mortgaged property and obtains possession thereof, 
he has a charge on the share of each of the other 
co-mortgagors for his proportion of the expenses 
incurred in redeeming the mortgage. The section 
contemplates that the entire share of each co- 
mortgagor must be treated as one unit for the 
purposes of contribution, so that a co mortgagor 
cannot ask to redeem separate fractions of hia share, 
[p. 272, col. 2; p. 273, col, I.] 

Appeal agaiDBt the decree of the Sahordi- 
nate Judge, Bahraioh, dated the I9th Deoem- 
her 1918. 

Mr. Bisheshwar Nath Srivastava, for the 
Appellants. 

The Hon’ble Mr. Wazir Rasan, for the 
Respondent. 

JUDGMENT. — This appeal arises out of 
a olaim for possession and mesne pro6ts hy 
the plaintiff respondent against his three 
oousioa and the widowed daughter-in-law 
of another cousin in respect of a sii-annas 
share in the village of Harharpur. For the 
relationship between the parties the genealo- 
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gioal tree* given at the beginning of the 
lower Court’s judgment may be consulted. To 
make that genealogical tree correct, however, 
the parties agree that the name of Lalta 
Prasad Kannngo, son of Lakhpat Rai, should 
be Sital Prasad Kannngo and Musammat 
Bajrani defendant No, 4 should be shown not 
as a daughter but as the daughter-in-law of 
Haribar Saran Das. These inaooaracies do 
not, however, affect the present case. It is 
common gronnd that in the year 1&08 
Cbandraka Prasad, the father of the 6rst 
three defendants, was entered as holding 
a four annas share in the village and 
Raj Narayan plaintiff another four annas 
share. The remaining eight annas at that 
date were recorded in the name of Musam- 
mat Batash Kunwar, the widow of Gaya 
Prasad, a great nnole of Cbandraka Prasad. 
On the 3rd November 1892 Cbandraka 
Prasad for himself and as guardian of the 
plaintiff (then a minor), along with Batash 
Kunwar and Hulas Kunwar, another lady 
of the family, executed a dead of mortgage 
in respect of the whole village of Harharpur 
in favour of one Janki Prasad for a sum 
of Rs. 15,000. Id 1908 Cbandraka Prasad 
died leaving the three sons, defendants Nos. 1 
2 and 3. His son Harihar Saran Das had* 
apparently predeceased him leaving the 
defendant No. 4, his daughter-in-law. 
Janki Prasad mortgagee having died, hia 
heirs brought a suit for possession on the 
mortgage and on 23rd May 19C8 got a 
decree for possession and profits against the 
plaintiff, the defendants and Musammat 
Batash Kunwar. In February I9l0 Musam- 
mat Batash Kunwar died. On her death 
disputes arose between the plaintiff and the 
defendants in respect of the eight annaa 
share which had been recorded in her namfl 
Oc the 11th May 19,1 the pWiff 
obtained a deoree against the present defend 
ants for possession of two annas ont of 
mght annas reoorded in Musammat Batash 
Kunwar s name up to the date of her 
death. It may bs mentioned that he got 
this two annas share as a An ® 

Batash Knnwar had held the eight ann^^ 
as a wioow-s estate. Janki Prasad’s ha^rs 
were parties to th at suit. On the 17th 

^Genealogical tree is ur^f orl « f ^ “■ 

judgment.— ^ oted at the end of tl 
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June 1913 the present defendants redeemed 
the whole sixteen annas from the heirs 
of Janki Prasad. On the 20th January 

1916 the plaintiff in exeoution of his decree 
of the 11th May 1911 obtained formal 

possession of the two annas share under 

Order XXI, rule 36, of the Code of Civil 
Prooednre On the 22nd Pehrnary 1917 
the plaintiff brought a suit against the 
defendants under the Rent Act for his share 
of profits collected by the defendants in 
respect of this two annas share. That suit 
was thrown out on the ground that the 

plaintiff had not got such possession of the 
two-annas share as entitled ^im to be 
regarded as a co-sharer. On the 8th June 

1917 the plaintiff deposited a sum of 
Rs 3 628-1-9 under section 83 of the Transfer 
of ’property Act for redeeming from his 
oo-mortgagors the fonr-annas share in the 
property. The defendants refused to accept 
this As a result of the defendants* refusal 
to accept this money and release the four- 
annas share and as a result of the plaint- 
iff’s failure to get a decree for profits in 
the Revenue Court, he has brought this 
enit claiming possession of the four-annas 
share on pajment of the oontnbation mmey 
found due and for mesne profits and also 
asking for possession without paying any- 
thing and for mesne profits of the two- 
Bunas share. The main defence was that 
the plaintiff was not entitled to a decree 
unless he paid up the contribution money 
in respect of the two-annas share as well 
as the fonr-annas share and that he was 
not entitled to mesne profits either in 
respect of the four annas share or the two- 

annas share. i ♦ l'cc 

The lower Court held that the plaintift 

was not liable to pay any contribution 

money in respect of the two-annas share, 

rejecting the defendants’ contention that by 

redeeming thie two annas share from the 

mortgagees they obtained a charge over 

it for a oontribntion. It consequently also 

found that no mesne proBtsconld be claimed 

in respeot of this two annas share. The 

claim for recovery of the fonr-annas share 

had only been contested by the defendants 

on the ground that they must be paid the 

oontribntion money in respeot of the whole six 

annas before being called on ' ‘o 8>ve up 

the four annas. The lower Court, thsrafore, 

by reason of the decision just mentioned. 


held that the fonr-annas share oould be 
recovered by the plaintiff on payment merely 
of contribution money proportionate to this 
four annas. It also allowed the plaintiff to 
deduct from the contribution money payable 
in respeot of the four-annas share mesne 
profits, on the ground that the defendants 
bad DO right to refuse the oDntribntion 
money tendered. These findings are impugn- 
ed in appeal. 

The questions for decision by this Court 
are 

(1) Was the lower Court right in bolding 
that no contribution could be required from 
the plaintiff in respeot of the .two-annas 
share P 

(2) Was the plaintiff’s tender in respeot 
of the four-annas share a good tender or 
was he bound to tender the oontribntion 
money due io respeot of the whole six 
annas P 

As to question (1), the learned Subordinate 
Judge has held that no oontribution oould 
be required from the plaintiff in respeot of 
the two-annas share beoause in respeot of 
that share, to wbiob the plaintiff beoame 
entitled as a reversioner of Mugammat Batash 
Runwar, the mortgagees’ right to seourity 
as against this two-annas share oame to 
an end on the death of Musammat Batash 
Kunwar. It is held that the mortgage of 
her share by Musammai Batash Kunwar 
has not been proved to he for neoessity 
and, therefore, would not operate beyond 
her lifetime. He has also found that the 
decree obtained by the mortgagees on the 
23rd May 1908 against the plaintiff, the 
defendants and Musammat Batash Kunwar 
oould not be pleaded by the defendant as res 
judicata so as to enable the defendants to 
take advantage of that decree against the 
plaintiff. The first objection taken on these 
findings is that it was never the case of 
the plaintiff that the mortgage by Mugammut 
Batash Kunwar would not operate beyond 
her lifetime owing to the absence of legal 
neoessity and that, therefore, the Subordinate 
Judge has set up a new case for the 
plaintiff. This objection must be admitted. 
The plaintiff in bis plaint has set forth 
that the mortgagees held a decree against 
Mugammat Batash Kunwar and were in 
possession in pursuance of that decree and 
that the defendants redeemed the mortgage- 
It was, therefore, for the plaintiff to shovf' 
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Rome reason why he shonld not be liable 
to oontribation. Nowhere is there any 
allegation in the plaint that he was not 
liable to oontribation beoaase the mortgagees 
had no right against Mutammat Batash 
Kanwar'a share alter her death as the 
deed was not ezeoated for legal neoessity. 
The plaintiff’s oase which has been ignored 
by the Sabordinate Judge is quite different. 
It is this. Inasmaoh as the plaintiff got a 
decree for recovery of the two-annas share 
against the defendants and in that suit 
had made the mortgagees parties, he mast 
be deemed to have recovered a right to 
possession of the two-annae share from 
the date when that decree was ezeoated, 
that is in Janaary 1916, after the defendants 
redeemed the whole sizteen annas, which 
was in 1913. The plaintiff’s Connsel in 
appeal admits that the possession given to 
the plaintiff was only formal possession 
under Order XAI, rule 36. Bat he main- 
tains that the possession should have been 
given and must be deemed to have been 
given under Order AXI, rule 35. The 
defendant’s Counsel has made little attempt 
to eapport this oa-e. which was the oase 
made out in the plaint. It. is obvious that 
it cannot be supported. In the suit by the 
plaintiff for the tvo*annag share against 
the defendants the mortgagees were only 
added as formal defendants. Indeed it 
does not appear to me that it was necessary 
to add them at all. That decree could not 
operate in any way to put an end to mort- 
gagees right to retain possession until the 
mortgage money was paid. The decree 
could not be executed by giving possession 
under Order XXI. rule 35. Order XXI. rule 
3 d, rune: Where a decree is for the 
delivery of any immoveable property in the 
occupancy of a tenant or other person 
entitled to occupy the same and not bound 
by the decree to relinquish such occupancy, 
the Court shall order delivery to be made 
^ affixing a copy of the warrant, etc. ” 

Now this IS wide enough to include delivery 

to a person while the property is in the 
rightful possession of a mortgagee, but such 
delivery is in fact no delivery at all and 
has no effect beyond being a notioa to the 
mortgagee that the decree-holder is entitled 
to redeem. All that the plaintiff got by 
that decree was a right of reversion or 
redemption. You cannot deliver possession 


of a mere right of reversion or redemption. 
The rule really only applies to a oase where 
the actual possession by a person in occupa- 
tion is deemed to be possession on behalf 
of the judgment-debtor. In English Law 
this will be called delivery of seisin in deed 
as opposed to seisin in law. In this case there 
was no ohangd of possession effected by de- 
livery under rule-36. Consequently the plaint- 
iff’s deoreefor recovery of the two annas share 
and the execution proceedings in pursuanie 
of that decree in no way relieve the plaint- 
iff from the liability to ooutribatioa arising 
nub of the redemption of tb© whole more- 
gage by the defendants. 

Assuming, however, that the lower Court 
was justified by reason of the oral pleadings 
of the parties in entering into the con- 
sideration whether the mortgagees’ right to 
the two-annae share bad come to an end 
by reason of Musammat Batash Kunwar’s 
death, its decision is impugned by the 
appellants on three grounds, and in my 
opinion sacoessfully impugned on each of 
them. In the first place, as the plaintiff 
was bringing a suit for poassssion of the 
two an:;a3 share without contribution, it 
was for him to prove his oase. The initial 
burden of proof, therefore, that the mortgage 
ceased to affect the two-annas share on 
Musammat Batash Kunwar’s death was on 
him and it was for him to prove that the 
transfer by Musammat Batash Kuuwar was 
not for legal neoessity. This was Inot a 
oase where the mortgagee could be expected 
to be more cognisant of the facts attending 
the execution of the mortgage than the 
plaintiff. In the second place, the defend- 
ants rely on the fact that when the deed' 
of 1692 was executed, it was executed not 
only by Musammat Batash Kunwar but also 
by Musammad Hulas Kunwar, another lady 
of the family, and by Ohandraka Prasad for 
himself and as guardian of the nlainh-ff 
If Musammat Batash Kunwar was nnl ' 
recorded as holding the eigh .aS 
share by way of oonsolation or ma^“ 
tenanoe, then the transfer was reall» T 

by the plaintiff and Ohandraka Prasad 

which case no question of leffal * •! 
was involved. If, however it Ha . 
Mujammat Batash Knnwar was 
widow, then Ohandraka Prasad 
plaintiff being parties to the deed T 
be inferred from tbeir oonsent that t“ere 
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was legal neoesaity for the transfer by 
Uusammat Bataah Kanwar. It is urged that 
they were only parties to the deed in this 
ease in reapeot of their separate share. 
The deed, however, does not indicate any 
such limitation of the position of Ohandraka 
Prasad and the plaintiff. Indeed it is clear 
from the deed that the mortgagors were 
executing the mortgage as a joint family 
and not as a divided family, as was held 
in the suit by the mortgagees on the basis 
of it. In the third place, the defendants can 
take advantage of the mortgagees* decree 
for posseseioD, dated the 23rd May 1903, 
This decree for possession by the mortgagees 
was based on the allegation that the mort- 
gagiog family was a joint family* The 
plaint of that «ase olearly shows 
allegations to this effest. The judgment, 
■which I have permitted to be Bled in this 
Court by consent of both parties, olearly 
shows that the question was in issue whe- 
ther the family was joint or not. The 
decree was to the effect that the mortgagees 
should remain in possession of the whole 
property until repayment of the mortgage 

money of Bs. 15.000. Reading this decree 

along with the judgment, it is clear that 
the Court advisedly inserted this provision, 
instead of giving a decree merely for pos- 
session irrespective of its duration. From 
the date of this decree as against the 
mortgagees all the members of the family 
were debarred from raising the contention 
that the mortgage, so far as it affected 
the share recorded in Musammat Batash 
Kunwar’s name, would cease to operate on 
her death. The defendants by redeeming 
the mortgage have a charge over the pro- 
perty as against the plaintiff co-mortgagor 
for his share of the redemption money. 
They can certainly take advantage of this 
decree in favour of the mortgagees. They 
can, therefore, urge that the plaintiff cannot 
deny their liability to retain possession 
pending contribution as long as the mort- 
gagees could have done. It is not neoes- 
sary to hold that a co mortgagor paying 
off a mortgage is a successor- in interest of 
the mortgagee in every respect. but be 
certainly is entitled to all the securities 
of the mortgagee. He can take advantage 
of a decree in favour of the mortgagee 
that the mortgage was good and existed. 
It has been urged by the plaintiff a Counsel 


that in this suit the pleadings show that, 
the defendants accepted the allegation ^oi 
the pUintiff in the plaint that the family 
was a divided one at the date of fhe^ 
mortgage. This is not admitted by the 
appellants’ Oonnsel. Be this however ^ 
it may, the defendants are not precluded 

from relying on the judgment and decree in 

favour of the mortgagees by the fact that 
those judgment and decree were based on 

findings of fact inconsistent with the present 
pleadings. It is open to the defendants to 
say that the judgment and decree were 
wrong but that nevertheless as they wero 
not appealed against, they ^tand 
favour of the mortgagees and that they, 
the defendants, are entitled to take advant- 
age of this decree in favour of 
gagees. They are not bound to admit that 
it was a right decree. The learned buh- 
ordinate Judge has held that that suit 
cannot be deemed to operate as ;«««!«« 
in favour of the defendants, because the 

plaintiff as next reversioner of 
Batash Kunwar could not call in question 
the mortgage executed by her. Hence there 
was no such issue in that suit as m toe 
present suit and it was not the time for 
the raising of such an issue. The lower 
Court, for reasone stated above, is v^ong in 
thinking that there was no issue m tw 

'suit as to whether the family was joint or 

divided. Again, the Court found that the 
family was joint and its decree was basea 
on this finding. The plaintiff cannot, there- 
fore, plead that in that case he was a 
party merely as next reversioner. IN or 
again can it be pleaded that that judgment 
does not operate as res judicata as between 
the defendants to that suit. In the 
suit, 80 far as contribution is involved, thq 

defendants are the representatives in interest 

of the mortgagees and can plead that deore 

against the plaintiff. q. 

As regards qaeation No, 2, under section 
of the Transfer of Property Act whore one 
of several mortgagors redeems the mortgag- 
ed property and obtains possession thereor, 
be has a charge on tbe share of eac o 
the other oo- mortgagors for his 
of the expenses incurred in 
This section olearly ocntemplates that sue 
entire share of the co-mortgagor mtt3 
traatol ai ous unit for the 
oontributioa. It will Be absurd t^suppo 


ll^DIAN OASES. 


Voh LIVJ 

HODI 9. MIDHA. 

that the co-mortgagor oould ask to redeem 
separate fraotiona of his share. It is not 
a question of the integrity of the mortgage 
heiog broken up. The mortgage has oeaeed 
|jy redemption to exist, but a charge has 
arisen under operation of the seotiou in 
respeot of the whole of the oo-mortgagors* 
share and the integrity of the oharge on 
.the whole of that share has not been 
broken up. 


* 

I, therefore, hold that the plaintiff should 
only get a decree for possession of the six- 
annas share on payment of the full pro* 
portionate amount of the redemption money 
paid by the defendants, that is to say 6 16ths 
of Rs. 14.512-7, »fl.. Rs. 6,442-2. The 

appeal is allowed with costs to the defend- 
ants in both Courts. 

Appeal allowed. 


The following is the genealogical tree referred to on page 269: 


LALA MOTI LAL QANUNGO. 

I 


L. Lakhpab Bai 
Qanunijo. 


I 


L. Shoo Dayal. 


L. Lalta Prasad. 


L. Gaya Prasad. 


.1 


L. Lalta (SitalH; Prasad Qatiungo, 


ilusanunat Batash Kuar, widovr, deceased. 


I 






L. Kunwar Bahadur Qanung«), 
Raj Narayan Plaintiff, 


L. Chandraka Prasad, 


a Son. 


narihar Saran Das, Lachhmi Narayan 

I Defendant No. ), 

6on=ifu6am»mzt Raj Rani, widow 1 

Defendant No. 4. a Son. 


1 

Par tab Narayau 
Defendant No, 2. 


Dina Nath Defend' 
ant No. 3. 


LA.HORE HIGH COURT. 

Civil Revision No. 782 op 1918. . 
October 15, I9l9. 

Present: — Sir Henry Rattigan, Kt., Chief 

Justice. 

HODI — Defendant — Petitioner 

versus 

NIDHA AND ANOraBR— Plaintiffs 
AND SUKHLA — DsFSNDANr — Respondents. 

partnership— -Debt due io finn-^Payment to one 
partner, whether dissolves hability. 

Defendant bought goods from a hrm jointly 
■owned by plaintiff and one 8. and paid the pur* 
.ohase-money to S. Plaintiff sued for reoorery of 
the money ; 

Held, that the defendant’s liability had been, dis- 
‘oharged by payment -of the debt to S.- and that the 
plaintiff was not entitled to recover the amount. 

i Application, under section 25 of Act IX. 
,of 1887, for revision of the decree of the 
•Judge, Small Cause Court, Kangra, at 
Dharmaala, dated the 9fch July 1918, de- 
creeing the claim in part with proportionate 
«osti. 

18 


Lala Fakir Ohand, for the Petitioner. 

LaU J>jgan Nath,, for Nidha Respondent. 

JUDGMENT. — Tt is not easy to construe 
the judgment of the lower Court but read- 
ing it as a whole, it appears to me that 
the facts which the learned Judge intended 
to Bad are that defendant Hodi bad taken 
good^ of the value of Rs. 75 from the 6rm 
jointly owned by plaintiffs and Sukhia, 
defendant No. 2; that Hodi bad actually 
paid the said sum of Rs. 75 to Sukhia, 
but that plaintiff was nevertheless entitled 
to recover the amount from Hodi inasmuch 
as the latter was not entitled by law to 
pay a debt to one of two partners. This 
ia obviously an erroneous statement of the 
law, and the result is that I accept thU 
petition and dismiss pUiutiffs’ suit with 
costs. 

% 

Petition accepted, \ 



IKDlAN OASES. 


[mo 


« ^ 

^74 

TIKARaM V, TEJRAM. 

NAGPUR JUDICIAL COMMISSIONER'S 

COURT. 

• Second Civil Appeal No. 2 op 1917, 
September 29, 1919. ' 
fresent:^ Mr. Frideanx, A. J. 0. 

il'lKARAM AND oiBERS— D efendants 

— Appellants 
versus 

TEJRAM — Plaintiff — Respondent. 

C. P. Land Revenue Act (XVIII of 1 881 s. 65-A (4) 
(a) — Thekadari tenure^ wJietker transferable — Award 
directing sale of thekadari tenure, legality of. 

The tra&Bfer of interest in a theltadari tenure is 
prohibited under section 65-A, sab-section 4 (a), of 
the C. P. Laiid Kevenne Act and an arbitration award 
directing a sale of such an interest is illegal and 
unenforceable and no decree can be passed on such 
an award, [p. 275, col. 2.] 

Appeal against the decree of the District 
Jndgp, Hoj*hai)gabad, in Civil Appeal No. 87 
of 1916, decided on the 2-Hh September 
1916, arising out of Civil Snit No. 135 of 
1914, in the Conrt of the Mansif, Hosban- 
gabad, decided on the 23fch March 1916. 

Mr, J), Kathale, for the Appellants, 

Mr. M. V. Joski, for the Respondent. 

JUDGMENT.— The plaint on which this 
suit commenced recites that the plaintiff 
is a Malgozar and Sadar Lambaidar of 
Mon/a Thikwada, Tahsil Sohagpnr. R. B. 
Seth Jiwandas was occapanoy tenant of 6eld 
old No. 20 1 K, 203KH oarrent No. 19i of that 
village. He executed in favour of the 
plaintiff a surrender with respect of the said 
land for Rs. lOO on the 25th September 19l3, 
The land had been leased out that year to 
the defendants and plaintiff was to take po8< 
session in Baisakb Sambat 1970. Defend- 
ant?, however, refuse to vacate and plaintiff, 
therefore, asks for possession. Defendants Nos. 
2 and 3 are sons of the Ist defendant Tika- 
ram The 3rd defendant Dalip Singh plead- 
ed that the land had been leased to him 
by plaintiff under a patta dated the 3rd 
April 1914. He at the instigation of plaint- 
iff separated from bis father and brother 
and they have nothing to do with the land 
in suit, 

Defendants Nos. 1 and 2 denied that they bad 
taken wrongful possession of the land in snit. 
They have no concern with if, it having been 
given by the plaintiff to Dalip Singh. 

Plaintiff denied the le^ise to Dalip Singh 
and the case went to trial on the following 
issues: — 


1. Whether the plaintiff sublet the land 
in suit to defendant No. 3 for one year as 
alleged? 

2. Whether defendant No. 3 has thus 
become an ordinary tenant of the land in 
snit? 

3. Are defendants Nos. 1 and 2 in posses* 
sion of the land, as alleged? 

The trial Conrt held the pafia under 
which Dalip Singh professes to hold the land 
to be a forgery and decreed plaintiff’s 
claim for possession with costs; and the 
decision was oonBrmed in appeal. On the 
4th October 1915, when the case was in the 
6r8t Court, defendants Nos. 1 and 2 filed an 
application stating that the matter in dis- 
pute bad been concluded by arbitration. 
The award itself was filed on the 6th Janu- 
ary 1916. On the 27tb January 1916, the 
Judge held that the award relied upon fell 
within the definition of an instrument of 
partition. He held that the award directed 
a partition. The document was held in- 
admissible in evidence for want of a stamp, 
and as defendant did not pay stamp and 
penalty the document was impounded and 
sent to the Collector; and defendant’s ap- 
plication setting up an adjnstment was 
dismissed. The document has since been 
validated. In the lower Appellate Court 
the ground relating to the award was ad- 
vanced late. It was here argued that the 
t/erarnama. Exhibit D 3. dated the 27th July 
1915, concluded this suit, while for plaintiff 
it was submitted that the matter in dis- 
pute here was not submitted to arbitra- 
tion. In my remand order I wrote:~ 

Tt seems to me that it must be deter- 
mined in the present suit whether the land 
in suit and the dispute regarding it was 
referred to the arbitrators and whether 
their award adjusts this dispute.” 

The following issue was remitted for 
trial;— 

"Whether the subject matter in this suit 
was referred to the arbitration of the Pan- 
obas and whether the land in suit passed 
with MoDza Thikwada under the terms of 
the award to the defendants.” 

The first Court found that the Panohas 
were called’ upon to decide all the disputes, 
including the dispute relating to the land in 
suit, and under the award the 1st defend- 
ant was to get it with the village of 
Thikwada. The Judge held that the partws 
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in suit had sigoed the award. The plaintiff, 
when examined in the lower Appellate Court, 

made the following statement: — 

"This dooument (Exhibit D*4ia) ia in my 
handwriting, but this dooument (Exhibit D-7) 
is notin my handwriting. The land in 
dispute in Thikwadi is oalled Jtwandagwale. 
Another land in the village is also oalled 
Jiwandaswsle. The expenses given in Ex- 
hihit D-4 («) relate to the land in dispute. 
As the Panohas were informed to transfer 
the village along with this land from 
our party to the other, I gave them an 
aoeount of the expenses incurred in oonneotiou 
with this laud.’* 

The lower Appellate Court ocnSrmed the 
finding. Despite the above statement objeo- 
tioDS have been filed to the oonourrent 
findings of the Courts below and the validity 
of the award is questioned on various grounds, 
ll rests on the plaintiff to show that under 
Order XXUI, rule 3, of Ihe Civil Prooedure 
Code there is no lawful adjustment. The 

objeotions are these: — 

1. The Panohas have ordered the village 
of Piparia to go to the plaintiff. This is a 
proteoted Thekadari and under section 65 A 
(4) (a) of the 0. P. Laud Revenue Code, 
iooapable of bsin; transferred. 

2. The Panohas have failed to decide 
about the money-lending of the parties in 
the different villages. There being no 
joint money-lending, this was part of the 
reference and they have not settled it. 

3. That the award has not been signed 
by two of the Panohas and this invalidates 

it. 

4. Rs. 8,300 had to be paid in Vaishakh 
and has not been paid. Plaintiff has since 
spent some Rs. 4,000 in payment of Towji 
and (be erection of small buildings. 

The reply to this is that the question of 
the proteoted village does not arise and 
the award ia merely in the nature of a 
partition and not a partition, that there is 
DO banking bnsiness in existence, and no- 
thing to be realized. All Panohas not 
having signed the award is a mere irregn- 
larity, not invalidating it. Defendants have 
always been willing to pay, but that is a 
matter to be gone into when the award is 
enforced by suit. It is admitted that if the 
award is valid and the land in suit was 
referred to the arbitrators, the plaintiff’s 
Quit must be dismissed. Thore is no reason- 


2’?5 

able doubt from the evidence on record and 
the plaintiff’s statement above quoted that 
the present dispute was referred to arbi- 
tration. In fact it is not seriously contended 
that it was not. It is not denied that 
Piparia is a Thekadari village and section 
65-A ( 4 ) (a) states' that “the incidence of the 
tenure of a Thekadar is that the tenure 
shall be heritable but not transferable by 
sale, gift, mortgage or dower; it shall not 
be saleable in execution of any decree, nor 
shall a deoree be passed for the sale thereof 
and save in so far as any arrangements to 
the contrary are in force at the tims of 
the declaration, it shall not be partitioned 
and shall devolve on one member only 
of the Thekadar’s family.” It is clear 
that the transfer of interest in a Tbeka- 
dari village is prohibited, and it seems to 
me that the Piparia village or any portion 
of it could not be exchanged. The award 
states that the “four anna paita of Piparia 
of Tikaram Patel, with all rights, stV, 
khudkashl, garden, well and bouses 3, has 
been givau to Chbotilal Tejiram, etc , for a 
price of Rs. 9,500.” This is practically 
a sale. For this reason it seems to me 
that the award is illegal on the face of 
it and as such not legally enforceable. 

A suit can be adjusted wholly or in 
part by a lawful agreement or compromise 
and no Court has jurisdiction to pass a 
deoree on a compromise unless it is a 
lawful compromise. Here the compromise 
was evidenced by the award and if that 
is illegal, no deoree can pass thereon. 
The award in my opinion is invalid and a 
nullity. 

In this view of the case it is unnecessary 
to consider the other points raised against 
the validity of the award. It is true 
that the question of the Sowkari business 
of the parties referred to in the reference 
to arbitration has not been decided by the 
award. The fact that two of the Panohas 
failed to sign the award would not vitiate 
it: see Ram Narain Ram v. Pati Ram Tetcari 
( 1 ); and the fact that the money mentioned 
in the award had not been paid would 
he a matter for the suit in which the 
award was sought to be enforced. As the 
suit has not been adjusted, the findings 
of the two lower Courts as to plaintiff’s 

(1) 34 Ind. Cas. 105j I p. L. J, fl0;|2 P. L, W, 4U, 
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olaim, whiob are Bodioga of moat be 

aooepted. The story of the lease from the 
plaintiff has failed aod plaintiff has rightly 
been given possession. Tois appeal fails 
and is dismissed with oosts. 

Appeal dtsmtesed. 


COURT OF THE BOARD OF REVENUE, 

UNITED PROVINCES. 

[ Second Appeal PetiTios No. 22 op 191819, 

February 5, 1919, 

Present: — Mr. Perard,S. M , and 
Mr. Hopkins, J. M. 

KHUMaN SINGH— Appellant 

* * ♦ a 

' , versus 

RAM SARUP — Respondent. 

Landlord anK "tenant— Joint tenancy— ‘Co-tenant 
becoming co-sharer in mahal, effect of — Devolution of 
tenancy — Survivorship — Succession. 

Where two brothers are recorded as occupancy 
tenants, the mere fact that one of them acquires 
a share iu the mahal would not affect the occupancy 
right which he holds jointly with his brother, 
notwithstanding that at a subsequent settlement, 
owing to his becoming one of the proprietors of 
the mahal, his name is not recorded along with 
that of his brother as occupancy tenant. In such 
a case on the death of one of them the other is 
entitled to the whole of the occupancy holding by 
sui'vivorship, and not by succession. 

Second appeal from the order of the 
Commissioner, Allahabad Division, dated 
the 9th October 1918, in the case of eject- 
ment. 

JUDGMENT. 

Ferard, S. M. — Even if the Commi.s- 
siooer’s decision were otherwise correct, be 
has omitted to notice that he could not 
in appeal decree the plaiotiff-respondeut’s 
claim to eject the appellant from all the 
land without a decision on the second 
issne as to whether 3 Belds were grove 
and, therefore, not subject to the ejectment 
section of (be Tenancy Act. The A‘3si^ ant 
Colleoior had not found it T>eO'^'4.'Viry to 
decide this point as be had dtsmisaed the 
plaiotiS'reApondenPs, the landholder’s suit 
in toto in the drat issue. 

But 1 am clearly of opinion that the 
Commissioner’s decision is incorrect and 
that of the Assistant Collector was correct. 
The appellant Khuman Singh and his 
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brother Jodba Singh were recorded oooa- 

panoy tenants in 1872 Settlement, and again 
in 1890 revision of Settlement, and again 
in 1305 Fasli papers. In the 1306 Settle- 
ment Jodba Singh alone was recorded, it 
is true, bnt that was because Khuman 
Singh bad acquired a share in the 
mahah The entry of Jodha Singh alone 
was nndonbtedly a mistake— the brothers 
were joint and the mere fact that Khuman 
Singh bad become one of the proprietors 
in the mahal woold not, in any way, affect 
the occupancy right which be had jointly 
with his brother in the mahal. He and 
Jodba Singh remained oocnpancy tenants 
of this parcel of land in a mahal owned by 
Kbnman Singh and other oo-sbarers. The 
Commissioner is wrong in thinking that 
wben Jodba Singh died in 1315, Kbnman 
Singh succeeded to Jodba Singh’s occapanoy 
right by inheritance as Jodba Singh’s 
brother. He did not — be was entitled by 
snrvivorsbip to the old oocnpancy rights 
which be and Jodba Singh had possessed 
ever since 1S72 and earlier. If the Com- 
missioner had looked into the case as deeply 
as the Assistant Colleoior did, be would not 
have come to the conclusion be did. He 
starts on the erroneous basis that Khuman 
Singh bad no share in the occupancy rights 
in 1306. E human Singh is nndonbtedly an 
oocnpancy tenant as now recorded, since the 
mnddle which the snpervisor Kannngo made 
in 1908 was set right in the oorreotion of 
papers cafe in 1915. 

I would allow the appeal, set aside the 
Commissioner’s appellate order and restore 
the finding of tbe Assistant Collector with 
costs to the appellant thronghont, 

Hopkins, J. M,— I agree. 

Appeal allcwed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT, 

ScoovD OiviL Appeal No. ^3-Bop 1917, 

July 2d, 1917. 

Present :--Mr. Mittra, A. J. 0, 
BALIRAM — Plaintiff — Appellant 

versus 

NARAYAN and otheks — Dependants— ^ 

Respondents. 

Civil Procedure Code (Act V of 190d), s, li| 
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Expl.lV, O.XXI,rr. 101, 103— Res judicata— 
menf, suit for, against puisne mortgagee^Fadure to 
plead right of redemption, effect of— Redemption, suit 
for, whether barred— Claim proceedings— Order, 
whether affects right of redemption. 

A rij'ht to possession upon redemption is not a 
right to the present possession of the property. 

[p. 277, col. 2 ] 

An ordor passed under rule 101 of Order XXI of 
the Civil Procedure Code becomes conclusive under 
rule 103 of the Order only so far as the present 
right to possession of the property is concerned. 
It does not affect a party’s right to possession upon 
redemption, fp, 278, col. I,j 

A puisne mortgagee is not bound to set up his 
right of redemption in a suit against him for 
ejectment and his failure to do so does not precludo 
him from relying upon this right in a subsequent 
suit for possession upon redemption, [p- 278, col. 2.] 

Appeal against the decree of the Second 
Additional District Judge, East Berar, 
Amraoti, in Civil Appeal No. 153 of 1916, 
dated the 20th December 1916, arising 
ont of Civil Suit No. 163 of 1916, dated the 
29th September 1916, before the Munsif, 
Morsi. 

Mr. M, Bhowantshankar, for the Appellant. 

Mr. V. V. Ohitale, for the Respondents. 

JUDGMENT. — One Sbrawan Mali was 
the owner of the house in dispute. By 
an unregistered instrument he mortgaged 
it on the 3rd May 190d to the defendant 
No. 2, Sakarsa, and he again mortgaged 
the same property to defendant No. 3, 
Bbagwant, by an unregistered instrument 
on the 2l8t May 1£03. In Civil Suit No. 
362 of 1907, Bbagwant Rao obtained a 
foreolosnre decree against Shrawan Mali, 
which was made absolute on the 10th 
Dsoember 190S. Thereafter he sold the 
house to the plaintiff Bali Ram on the 30th 
June 1913. In the meanwhile defendant 
No. 2, Sakarsa, sued on his mortgage Shra< 
wan Mali and one Sheoratan Das in Civil 
Suit No. 352 of 190^ and obtained a final 
decree for foreclosure ontbe7tb October I9l0 
and got possession of the bouse on the 
7th January 1911. Sakarsa sold the bouse 
by a registered instrument to the defendant 
No. 1, Narayan, on 13th Muroh 1912. 
In Suit No. 973 of 1909 Bbagwant sued one 
Sheoratan Das for foreclosure and eventually 
obtained a decree in the Appellate Court 
on the 20th March 1911. In execution 
of this decree Bbagwant dispossessed 
the defendant N irayan on 6tb January 
1913, whereupon on 28tb January 1913 
Narayan applied for restoration of posses* 


aion under Order rule 100, Civil 

Procedure Code, (Miscellaneous Case No, 11 
of 1913). The proceedings terminated on 
the I7th Ja-iu uy 1914 by an order in 
favour of niant No. I, Narayan. Daring 
the pond '-»'0 i*f tbe-e the sale 

hj’ Bii'g' anf. ui plain' ff r, • k place. 

Defendant No. 1, Narayan, being again 
dispossessed, instituted Suit No. 253 of 1914 
in which the present plaintiff, who was the 
contesting defendant, figured as defendant 
No. 3. A decree for ejectment was passed 
in favour of Narayan and was upheld in 
first appeal. A copy of the appellate judg* 
ment has been filed and is Exhibit D<1. 

The present suit has been institnted by 
Bali Earn for redemption of the mortgage 
in favonr of Sakarsa who is to all intents 
and purposes r^epreseuted in this suit by 
defendant No. 1. It is not questioned that 
the sale to the plaintiff had the effect of 
conveying Bhagwant’s right, as a mortgagee. 
The plaintiff and bis predecessors were never 
parties to the foreclosure decree obtained 
by defendant No. 2. The plaintiff, therefore, 
as a representative of the second mortgage 
has a right to redeem the prior mortgage, 
both mortgages being unregistered. But 
the defendant No. 1 pleaded Us pendens and 
res judicata and the plea has been snocessfal 
in the Courts below. 

Now the plaintiff’s sale took place when 
Miscellaneous Case No. 11 of 1913 was 
pending. The effect of section 52 of the 
Transfer of Property Act is that the sale 
cannot affect the rights of Narayan under 
the order passed under rule 101 of Order 
XXI. As no salt was filed within one year 
to contest that order, it became oonclnsive 
under rule 103 as to the right to the pre- 
sent possession of the property. It does 
not affect the plaintiff’s right to possession 
after redemption, provided his right to 
redeem has not been otherwise lost. T am 
nnahle to agree with the respondents’ con- 
tention that a right to possession upon 
redemption is a right to the present pos- 
session of the property. I see, therefore 
no force in the argument bas^d upon sec- 
tion 52. 

The next point which requires a decision 
is whether the plaintiff was bound to set 
up his right of redemption in Suit No. 253 
of 1914 where he was joined as defendant 
No, 3 The lower Courts have held that 



278 INDIAN OASES. flS20' 


DWARKA PBASAD V. 8HB1 KANT PAMDET. 

ezplanatioD IV to seotion 11 of the Civil 
Prooednre Code governs this oase. Ezplana* 
tion IV says : — 

* Any matter whioh might and oaght to 
have been made ground of defence or attack 
in snob former snit shall be deemed to 
have been a matter directly and sabatantially 
in issue in snch suit.” 

If the former sait bad been one under 
Order X2XIV, the plaintiCE was boand to 
enforce his right of redemption. Bnt the 
snit was one in ejectment based on prior 
pOBseasion. Might the plaintiff have raised 
bis right of redemption by way of defence? 
And farther oaght he to have raised it? 
Unless both these conditions are fulfilled, 
there is no constructive res Judtcaia, My 
answers to both the questions are in the 
negative, though not without some hesitation 
with regard to the first. In Qanesh Das 
V. Khumansingh (1) Stevens, J. C., doubts 
whether there can be any entering into 
accounts between mortgagor and mortgagee 
except in a suit for foreclosure or redemp- 
tion, and he refers to an earlier oase where 
a defendant who set up a right of redemp* 
tion was told to bring a suit for redemp- 
tion. Assuming, however, that a defendant 
can in a suit for possession obtain relief 
by way of redemption, I am certainly not 
prepared to say that the present plaiotiff 
was bound to do so in Suit No. 253. He 
had made no tender nor had he deposited 
the money. Accounts bad not been settled. 
Whilst in a snit for foreclosure, a sub- 
sequent mortgagee mast be prepared to 
pay the money or be foreclosed, be need 
not seek to redeem when he is not called upon 
to do 80 and may select his own time for 
redemption. The mere existence of a right 
to redeem is not a defence to a suit for 
ejectment. It is the exercise of that 
right by satisfying the conditions required 
by law ^bicb might be a good defence. 
In my opinion the plaiotiff was not bound 
to exercise that right in the previous suit. 
Therefore, the right to redeem was not a 
defence of which we can say that he 
** ought ** to have raised. 

A right of pre emption stands on a different 
footing, as such a right must be exercised 
immediately after the pre^emptor hears of 
the sale. 

(1) 7 0. P, L, U, 8 at p. 6, 


After the above judgment was diot%ted, 
the appellant’s learned Pleader drew my 
attention to a oase reported as Mahomed 
Ibrahim v. Hamja Mahomed Ally (2), The 
observations made at page 899* support my 
view. 

It is urged that there was an express 
decision in the former suit that the plaint- 
iff’s sale was absolutely void. The word 

absolutely ” does not occur in the appellate 
judgment (D-1). All that was held WM 
that the present plaintiff could not set up 
the sale deed to shew a title to possession. 
His right to redeem the prior mortgage 
was not in dispute then, nor was there 
a. decision regarding it. 

It is agreed that the plaintiff has to 
pay Es. 150 as the price of redemption. 

The decrees of the Oourts below are set 
aside and the usual decree for redemption 
will be passed. The plaintiff will pay the 
costs of defendant No. 1 in the first Oourt 
and bear his own costs in that Court. The 
respondents will pay the appellant’s costs 
in the two Appellate Courts. 

Deeres set aside 

(2) 12 Ind. Caa. 387; 13 Bom. L. 896; 36 B. 607.’ 

•Page of 13 Bom. L. E. — Ed. 


COURT OP THE BOARD OP REVENUE, 

UNITED PROVINCES. 

Second Appeal Petition No. 9 op 191819. 

March 14, 1919. 

Pre«cnf: — Mr. Ferard, S. M., and 
Mr. Hopkins, J. M. 

DWARKA PRASAD — Appellant 

versus 

SHRI KANT PANDBY asd another — 

Respondents. 

Agra Tenancy Act (11 of 190U, b. 11 — 17. P. Land 
Revenue Act (III of 1901^, s. 131 —Parf if «on, wl^en 
comes into effect — Ehadkasht holding allotted to 
mahal in which holder is not proprietor — Tenancy, 
commencement of — Occupancy rights, accrual of. 

Under aeotion 131 of the U. P Land Revenne 
Act, a partition takes effect on the 1st of July, 
following the date of oon&rmation of the partition. 
Consequently, where a mahal is partitioned and the 
land of a Jehudkasht holder is allotted to a new 
mahal in whioh he is not a proprietor, each holder 
oan only count occupation from that date towards 
the accrual of ocoupancy rights. Qp. 279, ool 2.J 

Second appeal from the order of the 
Commissioner, Gorakhpur Divisioo, dated 
the Icbh July 1918| iu the oase of ejectment.; 
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JUDGMENT,— There is do dispute as to 
faofs. The appellant Ramnath was hhud- 
]ca$ht holder of the land in suit in a joint 
mahal. In 1903— 5, a partition took pUoe. 
The partition proceeding was oonarmed on 
30th July 1903» lots were 61ed by the Amin 
on 4th July 1901., this Uod being allotted 
thereby to respondents’ mahal\ the partition 
was sonfirmed by the Oolleotor on 6th April 
1905, to take effeot on Ist July 1905, as 
provided by section 131, Land Revenue 
Act. The Oomnoissioner has held that 
appellant's position as a tenant in the 
respondents’ nuHnl commences from the 
latter date; if either that date, let July 
1905. or date of confirmation, 7th April 1905, 
he taken, the appellant has less than 12 
years’ tenancy to his credit on 2nd September 
1916, date of institution of the present suit, 
which the respondent has brought to eject 
him as a non-oconpanoy tenant. The appel- 
lant’s contention is that, as held by the 
Assistant Oolleotor. he is entitled to count 
his period of tenancy from 4th July 1904, the 
date of allotment by the Amin of the land 
to the respondent’s lot. He relies on 
Mukand Lai v. Rom 8arup (1). 

I am in entire agreement with the Com- 
missioner in holding that Swami Mukand Lai 
V. Ram Sarup (1) is not applicable. It has no 
reference to the question of when tenancy 
begins in such oases. It merely lays down, for 
reasons of practical necessity chiefly, that 
land which is /e/iudfcasfcf not carrying ex-pro- 
prietary right on the date of its allotment in 
partition to the hurra ot another oo -sharer 
cannot become khudkaaht carrying ex-pro- 
prietary right in the period between that 
date and the date the partition is confirmed. 
It does not say, either definitely or by impli- 
cation, that the khuikasht holder becomes a 
tenant from that date, in the hurra to which 
the Amin allots the land. Nor can it be so. 
The constitution of the proprietary body of 
the joint mahal is unaltered till the 
partition takes effect nnder section l3i on 
the 1st of July following the Collector’s order 
confirming the Amin’s proposals. Tne 
proprietors of the nevr lots have their 
status from that date only, and even then 
it does not come into effective being till 
let July following. It is quite immaterial 
that ander Qopi Nath v. Abdul Aziz (2) 

1) Bel. Deo. No. 9 of L909. 

2) Bel. Deo. No. 10 of 1910. 


they are allowed to file snits against existing 
tenants when once the Collector has con- 
firmed the partitinn, in advance of the date 
on which the partition takes effeot. That is 
quite a different matter* which does not 
enter into the present consideration. The 
important fact is that no rent is payable to the 
new proprietors or to anyone else by the ftAwd- 
haaht holder in the joint mahal, whose land has 
been allotted to a new mahal in which he is 
not a proprietor, until the Ist July following 
the date of confirmation of partition. Dp 
to that date he is a khudkaskt holder; from 
that date he is a tenant and can only count 
occupation from that date towards accrual of 
occupancy right. 

The Commissioner is right. The appellant 
is a tenant since let July 1905 only and had 
not completed 12 years when the suit to 
eject him was filed on 2nd September 1916. 
He is liable to ejectment and I dismiss the 
appeal with costs. 

Appeal dismused. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 224 B op 1918. 

November 27, 1919. 

Present: — Mr. Mittra, A. J. C. 
GOVINDA— Jodqment-Debtor — Appellant 

versus 

UMRAO SiNGH — Decree-Holder 

— Respondent. 

Civil Proceiure Code {Act V of 1908^, «. 48 — Limt. 
tation Act (IX of 1908^, s. 15— Execution of decree — 
Limitation -period fixed by a, 48, whether can he 
extended — Stay of e.cecution, effect of — Force or fraudj 
effect of. 

Section 48 of the Civil Procedure Code does not 
contemplate a deduction of any particular period 
from the prescribed period of twelve years. Where, 
however, force or fraud is proved, that gives a fresh 
starting point of limitation under sub-seotion (2) 
clause >a), of the section, [p. ^hj, col. I.] * 

The period during which execution proceedings 
have been stayed cannot bo deducted from the 
period of twelve years prescribed by seotion 48 of 
the Civil Procedure Code. [p. 281, ool. 1 ,] 

Appeal against the decree of the District 
Judge, Amraoti, in Civil Appeal No. 3 
of 1918, dated the 20th March 1918, confirm- 
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iDg tbe order of the Subordinate Judge, 
Amraoti, dated the 23rd November 1917. 

Mr. M, R, BohdCf for the Appellant. 

Mr. O, V, Deshmuicht lor tbe Respondent. 

JUDGMENT; — The lower Appellate Court 
bae held that the appeal to that Court was not 
properly presented. The petition of appeal was 
aooompanied by a oertiBed copy of tbe order 
oomplained of. The order embodied a find- 
ing that the applioation for execution is 
not barred by section 48 of the Civil Pro- 
cedure Code. The District Judge, on the 
authority of Qastm Ali Khan v. Bhagwanta 
Kuar (1), accepted the contention that a 
copy of the formal order to be found in 
the order sheet, should have been filed as 
a copy of the decree. The entry in the 
order-sheet is to the following effect: ‘Order 
passed, applioation is not time-barred.’ I 
cannot regard this as a decree. Unlike the 
Allahabad High Court, this Court does not 
insist on tbd Subordinate Court drawing 
up a formal decree in execution proceed, 
ings, nor is it the practice here to do so. 
The entry in tbe order-sheet merely shows 
what tbe Judge has been doing and is not 
treated here as a decree. I prefer to follow 
Khirode Sundari Dehi v. Jnanendra Nath Pal 
( 2 ). I hold that the appeal was properly 
filed in the Court of the District Judge. 

The decree sought to be executed was 
passed on the 24th June 1905 and the 
present applioation for execution was made 
on the 29th August 1917. that is, more 
than twelve years after the date of the 
decree. Crima facie the execution is barred 
under section 48 of the Civil Procedure 
Code. Bat the lower Appellate Court finds 
that there was fraud on the part of the 
judgment-debtor Whidh prevented tbe execu- 
tion of the decree on two occasions and 
hence the case comes under section 48 (2) 
(a). The fact that the father of the judgment- 
debtor raised a frivolous objection to the 
attachment of the house on the allegation 
that it was his exclusive property, can- 
not be regarded as fraud on the part of 
tbe judgment-debtor, who is not shown to 
have taken aoy part in the prooeedinga 
and, moreover, lives separate from bis father. 

(U 42 Tnd. Oaa. 888; 40 A. 12; 16 A. L. J. 801. 

12 ; 6 C. W. N. 28?. 


The other occasion referred to by the low^r 
Appellate Court requires a more detailed' 
statement of the facts and if the learned 
District Judge had carefully read the find- 
ings of his predecessor in Miscellaneous 
Appeal No. 138 of 1913, be would have 
come to a different oonolusion as regards 
4he alleged obstructive tactics said to have 
been resorted to by the judgment-debtor in 
delaying proceedings. The original decree* 
holder was a minor Narayansingh under 
the guardianship of his mother Musammai 
Rennka, This decree in a partition suit 
came to the share of the present decree* 
holder. The judgment-debtor alleged that 
there was an adjustment of tbe decree and 
prayed that the decree be certified as 
adjusted. He succeeded in the first Court. 
But on appeal (Miscellaneous Appeal No. 
138 of 1913) the District Judge held that 
there was a compromise of the decree as 
alleged but without the sanction of the 
Court, It was found that tbe judgment- 
debtor had not notice that the decree had 
since been assigned to tbe present respondent. 
The Dis'riot Judge recorded a finding that 
Rs. 1,350 was paid to Mutammai Renuka 
in full satisfaction of the claim, but the 
appeal succeeded on the ground that the 
applioation to have the adjustment certified 
was barred by time, having been made 
after ninety days. Upon the above state* 
ment of the facts, it is obviously imposai* 
ble to bold that there was fraud on tbe part 
of the judgment- debtor with intent to 
delay the proceedings. On the contrary 
the judgment-debtor had a hona fide claim, 
which though recognised by the first 
Court failed in tbe Court of Appeal on 
the solo ground that it was barred by 
limitation. The view taken by the lower 

Appellate Court cannot, therefore, be up- 
held. 

The respondent tries to support the decree 
on the ground that there was a stay of 
execution and that under section 15 of the 
Limitation Act, be enticled to a deduo* 
tion of time which would bring tbe appli- 
cation within time. I am not prepared to 
accept this contention in tbe absence of any 
authority in support of it. The case relied 
upon Peary M.ohun Aich v. Anunda Oharan 
3x9X009 (3) did not decide that sectiou § 


(3) 18 C. 831. 
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of ths Limitation Aot, 1877, applied to 
seotioD 230 of the Otvil Prosedare Code, 
1862« bat that the deorea holder was en* 
titled to the banefit of the rale laid down 
in that seotioo on the broad prinoiple that 
when the parties ara pravanted fram doing 
a thing on a partioalar da^, nat by any 
aot of their own, bal by the aat of the 
Gmirt itself, they are entitled to do it at 
the first aabseqaent opportanity. It will be 
an nndae extension of the maxim actus 
curise neminem gravahit to dadaot the 
whole of the period doring which the pro- 
oeedinga were stayed, in tbe absanoe of a 
speoifia etatatory rale applicable to the 
case, especially as seotioo 48 of tbe Civil 
Prooedare Code allows tbe long period of 
twelve years. Tbe maxim does not lay down 
a rale for tbe oompatation of time and has, so 
far as I kno v, never been so applied. 

it * would appear that where force or 
fraud is proved, that gives a fresh starting 
point, bat there is no dedaction of any 
partioalar period from the prescribed period 
of twelve years [Venkayya v. Raghaca Gkarlu 
(4), Mohsin Alt v. Masoom Alt (5)J. The 
seotioo does not seem to contemplate a 
dedaction from tbe period fixed. J, therefore, 
bold that the present application is barred 
by seotioo 48. 

The resalt is that tbe appeal socoeeds 
and the decrees, of tbe Courts below are set 
aside and the application for execution is 
dismissed with costs in all Coarts. I fix 
ten rnpees as Pleader’s fee in this Coart. 

Appeal allowed^ 

(4) 22 M. 320; 8 M. L. J. 79. 

(6) 11 Ind. Oas. 672; 34 A- 20; 8 A. L. J. 1020. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1087 ok 1918. 

Aaguat 19, 1919. 

Present'. Justioe Bakewell and 
Mr. Jastioe Odgers, 

NILI RANGASAVH MUDALIAR- 
Oefenpant No. 1 — Appellinf 

versus 

KARI KRISHNA BATrAOHARtAR- 

Plaintifk^Respondent. 

R^ligiius Eii'.loivmenti Act (KS of 18 1 12, 13 


— Temple committee and tinistee, nature of relations 
between — Arobaka, duty of, to obey trustee in preference 
to committee — Archaka, rights and duties of^ Trustee 
power of, to dismiss arobaka. ’ 


A temple committee constituted under the Reli- 
gious Endowments Act has no business to inter- 
fere in the internal management of the temple or 
in mere matters of ritual or ceremonial. They should 
not interfere with the trustee, except where inter- 
ference is necessary in discharge of the ee cular 
duties which the Act imposes on the committee. 
The committee’s functions are primarily to see that 
the funds of the endowment are preserved and not 
wasted, [p. 28.^, col. 2 | 

Seshadri Ayyangar v. Nataraja Ayyar, 21 M. 179 at 
p. 181 and Tiruvengadath Ayyangar v. Srinivasa 
Thathachariar, 22 M. 361 at p. 363, followed. 

An archaka is bound to obey the trustee in 
preference to the committee in the matter of the 
distribution of honours and the trustee has power 
to dismiss even a hereditary archaka. [p. 283, col. 2.] 

An archaka cannot withhold the honours due to 
the ubayakars of the temple on the ground that 
his perquisites have been withheld and such 
conduct would entail his dismissal, [p. 283 col. 2* 
p. 284, col. 1.] ’ * 

Seoond appeal agaiast tbe deoree of tbe 
Court of the Temporary Sabordinate Judge, 
Chioglepaf, in Appeal Suit No. 107 of 
1917, (Appeal Sait No. 29 of 1&17 on the 
file of the Difttriot Court, Ohingleput,) 
preferred against the decree of the Court 
of the District Monsif, Tiruvellore in 
Original Sait No. 304 of 1915. * 


X* —oil xxiuuuiiii lU a veiQpie, QaviDg 

failed to show the usaal honoars to the 
trustee and two devotees and disobeyed 
an express order of the trustee on tbe 
ground that the temple committee had 
passed a different rule, was dismissed by 
tbe trustee. Hence the present suit by the 
Archaka, The lower Appellate Court found 
that tbe temple was within the parview of 
Aot XX of 1863 sabjeot to the snperintend- 
ence of the temple committee and that 
the rale passed by the temple committee 
was competent and reasonable and so 
decreed the suit. The lower Court also 
found that the Archaka bona fide believed 
that the committee was an authority 
superior to the trustee. 


- ^*(f**t wiuu nim M 

Sankarc Sustrz, for the Appallant.-Tl 
display of hoaoars to devoteaa and othai 

A temple committee has no powsr i 
interfere with the trustee in mattets of ritua 
Tuu’jengidith A'jyingar y. Snnivas 
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Thathachariar (1). Its fuDotioos are oon- 
fined to seeing that the endowments are 
utilised for tbeir legitimate purpose and are not 
wasted. See Seahadri Ayyangar v. Naiaraoa 
^yyar (2). So tbe rule passed by tbe 
committee in this case is not legally 
binding on tbe trustee whose order is the 
only valid order. Tbe Arobaka is only a 
temple servant, liable to be dealt with by 
tbe trustee as be may see reason to do 
whether by way of dismissal or by 6a9> 
pension. He has no exonse for setting up 
a rale of tbe oommittee in defianoe of 
tbe trustee’s orders. That is clear dis- 
obedience. See Seshadri Aiyangar v. 
S>anga Bhattar (.S). See also Second Appeal 
No. 226 of 1911 tunreported), which clearly 
cays that Arcbakas are not to set up their 
judgment against that of the trustee who can 
dismiss them for good reasons. It wo’nt 
matter even if they are hereditary Arcbakas. 
See also Sundararama Saairi v. Anantka 
Krishna Naidu (-t), Z?a.'n£inatAan Ohettiar v. 
Swaminatha Aiyar (5), Suhha Naidu v. 
Qopalasxcamy Naidu (6). 

As regards hona fides there is none. It 
was the Archaka who moved tbe committee 
to pass tbe rule in gaesiion The rule is 
ultra vires of the committee and the Arobaka 
is guilty of wilful disobedience and mis- 

oondoot. 

Mr. T, B, Venkatrama Sastrif for the 
Respondent. — The temple committee has 
certain visitatorial powers included in tbeir 
power of saperintendeDoe, and in the 
exerciee of such powers they can say that 
oertain things should be done in a certain 
manner in tbe interests of tbe temple. 
Sttharam Ohetty v. iduhramania Aiyar (7). 
Tbe powers of tbe committee ought to 
be construed liberally. See also Krisina^ 
samy Tatachary v. Oomatum Bangacharry 

( 8 ), 

In this case the Arobaka felt a bona fide 


(1) 22 M. 361 at p. 363. 

(2) 21 M 179 at p. 181. 

{Q) lOInd. Cas. 548; 35 M. 631; 21 M. L. J. 680; 10 

M. L. T. 14. ^ 

(4) 38 Ind. Cas. 696; 5 L. W. 672. 

(5) 14 Ind. Cas. 520; 23 M. L. J. 278; 12 M. L. T. 

155. 

(6) 16 M. L. J. 185. 

(7, 32 Ind. Cas. 211; 39 il. 700 at p. 703; 30 M. L. 
J. 29: 19 M. L. T. 26; 3 L. W. 48. 

^8}. 4 M. H. C. Ri 83. 


doubt as to who was entitled to the 
honour in question known as tbe ^Sirkar’ 
honour. Tbe trustee claimed it for himself. 
Hence the reference to tbe temple com* 
mittee. Tbe trustee also deferred to tbe 
arbitration of the committee. 

[Odobbs, j. — H e was sent for.] 

And tbe committee passed an order. 
The Arobaka was entitled to certain 
emoluments when tbe honour had to be 
shown. The trustee, by order, toqk them 
away. Tbe Arobaka bona fide appealed to 
tbe committee who were tbe trustee’s 
superiors. It was quite against the usage 
of tbe temple for a trusUe to pass such 
an order. 

In any event I submit that no case has 
been made out for a dismissal. 

At any rate, the Arobaka, having been 
really aggrieved, acted under a bona fide 
doubt and he is not liable on tbe ground of 
disobedience for any act done in consequence 
of the proceedings of tbe committee. 


JUDGEMENT. — In this case tbe plaintiff 
(respondent) is the hereditary Arobaka for 
performing certain Poojas in the Sri 
Krishna Pernmal Devasthanam. He was 
dismissed from his office by the 1st defend- 
ant (appellant before us), the Trustee of 
the Devasthanam since 1909, and brought 
his suit to declare that his dismissal was 
improper and for an injunction to restrain, 
infer alia^ Ist defendant from excluding 
him (plaintiff) from bis rights and for 
Rs. 349*8 0 damages respecting tbe value 
of honours detained from tbe plaintiff by let 
defendant. 

Tbe District Munsif decreed that, upon 
plaintiff filing in Court an undertaking 
that he will faithfully obey the orders of 
tbe trustee or his deputy for tbe time 
being in all the matters pertaining to tbe 
Arohakasbip, including the showing of 
temporal honours by garland, Tbeertham 
and tbe like to Dbayakars, and generally 
to conduct himself in sabordinatioa to 
the trustee in respect of bis daties, tbe 
order of dismissal should be set aside and 
tbe plaintiff restored to office. He also 
granted an injunction, bat found against 
plaintiff on tbe sabjeot of emolumaots. Tba 
Temporary Sabordinate Judge coofirmed 
this decree, ba'i awarded the plaintiff emola- 
ments as claimed by him. The Ist defehd* 
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ftnt appealed. The o'larara? agiioit the 
plaintiff were set oat at len^fth and two 
sets of these were dealt with in argament 
before us, tiiz., oharges IV, Vf, and 
together and charges VIII and X together. 
The first set of charges relates to non* 
observance on plaintiff’s part of garland 
hoDoars due to the Ist defendant ; the 
second set relates to the non-observance of 
honoars to certain Ubayakars. The plaint* 
iff’s answer to the first set of charges is 
that the orders of the 1st defendant were 
contrary to the Mamal of the temple; his 
answer to the second set is that his 
Swathanthrams were not paid to him. 

The real fact seems to bs that this is a 
coptest between the temple committee on 
the one hand and the trnstee on the other. 
The temple committee issaed orders relating 
to the garland honours in Exhibit HI 
dated June 1913. It is stated that the 
Amin, who was the 1st defendant’s deputy, 
was refused garland honoars subsequently 
to this by plaintiff, in consequence of Ex- 
hibit ill. First defendant thereupon issaed 
Exhibit 1 in January 1914, laying down the 
procedure as to these honoars. All these 
relate to charges IV, VI and IX. As 
before stated, the ans vor to the charges 
VIII and X was that 1st defendant with- 
held the perquisites due to plaintiff. The 
question really is whose authority the 
plaintiff is bound to obey — can be set up 
the authority of the temple committee as 
against the trustee? Mr. T. R. Venkatarama 
Sastri has argued that the temple com- 
mittee can intervene to see that the Mamul 
of the temple is carried out. The Sub- 
ordinate Judge found that there was nothing 
to show what the Mamul was and that 
Exhibit III was an illegal document. He 
seems to think, however, that the plaintiff 
might be justified in regarding the committee 
as having the authority of overridingtbat of 
Ist defendant in these matters. Both Courts 
found the charges proved against plaint- 
iff. We had a long discussion as to the 
effect of certain provisions of Madras Regula- 
tion VI( of 1817 Endowments and 
Escheats, and the Religious Endowments Act 
(XX of 1863) in order to support the conten- 
tion of the plaintiff as to the authority of 
the temple committee, but on a coonieratioa 
of these enactments we are satisfied that it 
could never have bsen inbanled that the 


Government as represented by the Board of 
Revenue or the temple committee, as the 
successor of the Board, should intervene on a 
question of the kind before ns, viz, purely 
temporal honoars t) certain definite persons. 
Section 15 of the Regulation and section 12 
of the Act seem to ns to be perfectly clear 
to exclude such matters as those in suit 


entirely. 

As to the respective powers of the temple 
committee and the trnstee, reference may be 
made to Seihadri Ayyangar v. Nataraja Ayyar 
(2), where at page 189 it is stated: "The 
question was much discussed whether the 
matters mentioned in the order relating to 
the conduct of the festival were within the 
scope of the committee’s authority, the com- 
mittee being primarily concerned to see only 
to the preservation and proper disposition of 
the temple property. In oar opinion, having 
regard to the language of the Act the oom- 
mittee have no business to interfere in the 
internal management of the temple or in 
mere matters of ritual or ceremonial. 
Their interference with the trnstee is 
unauthorised and improper, save so far as it 
can be justified as necessary in discharge of 
the secular duties whiah the Act imposes on 
the committee.” In Tiruvengadath Ayyan^ 
gar v. Srinivasa Thatkackariar (1) the learn- 
ed Judges say that "it is not part of the 
duty of the committee to interfere with 


the trnstees in matters of ritual. The 
business of the committee is primarily to see 
that the endowments are appropriated to 
their legitimate purposes and are not wasted.” 
Reference may also be made to Sundararama 
v. Anantha Krishna Naidu (4). There 
also appears to ns to be ample authority to 
show that the Arohaka is bound to obey the 
trustee and that the trnstee has power to 
dismiss the Arohaka, even though heredi- 
tary. See Seshairi Ayyangar v. Uanga 
Bhuttar (3) and Kristnasaray Tatachary y 
Oomatum Rangacharry {S). It is, therefore 
our opinion that the plaintiff was bound to* 
obey the orders of the trustee and not those 
of the oommibt?e in the matters complained 
of. We also think that the answer on the 
second set of charges must fail, ^ 

clearly the duty of the phintiff to pay the 
honoars aod to reoover hia parqaisites if with 
held aUunde. He was not jastided in refna 
iDg to carry oat the orders of the let defend 
ant iQ the matter of these honoars L 
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tbe groand that his perquisites were with* 
held. 

Referenoa was made by Mr. T. R. Ven- 
katarama Sastri to tbe opioiou of Wallis, 
0. J., in Sitharam Ghetty v. Suhramania 
Aiyar (7), via., that, in his Lordship's 
view, some of the earlier decisions had undaly 
fettered tbe disoretioo of temple oom* 
mittees. The oase in qiestion was a soheme 
Buitj and it does not appear to ns that what 
is said there oan affsot the present oase 
whibh is one between the trustee and a 
temple servant. la our opinion the oase is 
olearly proved against plaintiff and what he 
did wonld have justlBed his dismissal by tbe 
Ist defendant, but as there is no appeal as to 
tbisi the order as to his restoration on an 
undertaking will stand. With regard to the 
emolumentPj we think, the learned Sabor> 
dinate Judge was wrong. In decreeing 
emoluments to tbe plaintiff the latter was 
plaoed in the position of drawing pay for 
the interval between bis dismissal and his 
suit and oonsequently suffered not at all for 
his aots of disobedienoe to tbe order of the 
trustee for whiob, in our opinion, be deserves 
punishment, and we adopt tbe view of the 
Distriot Munaif on this question. 

In the result the deoree of the lower Appel* 
late Court will be set aside and that of the 
Munsif restored. The plaintiff will pay Ist 
defendant’s oosts tbroughout. Respondent's 
(plaintiff’s) memorandum of ohjeotions is dis* 
missed with oosts. 

M. c. P. 


Appeal allowed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

CiviL Revision No, 210 of 191d. 

August 20, 1919. 

Present: — Mr. Prideaus, A. J. C. 
GANGADHAR and others — Applic4NTs 

versus 

JAGANNATH alias DHUNNI and others— 

NoN-APPLIC4NT8. 

Civil procedure Code (Act V of 1908J, s. 161, 


applicability of-^Appeal heard after death of resptmd- 
ent — Application to set aside proceedings — inherent 
power of Court — Pemedy^ proper. 

Section 161 of the Civil Procedure Code cannot 
be invoked in aid of an application to an Appellate 
Court, asking that proceedings before it in an appeal 
be set aside as a nullity on the ground that on the 
date of hearing of the appeal the respondent was 
not living. I^e correct procedure is to apply, 
within the period of limitation, for a review of the 
judgment passed in the appeal, [p. 256, col. I,] 

Applioation for revision of the order of 
the Distriot Judge, Wardhs, dated the lltb 
May 1918. 

Mr, B, U, Pendharkar, for the Applioants, 

Mr. D. N. Khare, R. B., for tbe NoD' 
Applioants. 


ORDER,— The applicant Bled a suit, 
Civil Suit No, 156 of 1914, against onh 
"Sheoprasad, father of tbe noo-ap|>lioftnld, 
in the Court of the Junior' Snb*Jud^, 
Wardha, on 14th February 1916. Ili wat 
decided in his favour. Sbeoprasad^appealed 
to the Court of the DivisiolDal Judge, 
Nagpur, Civil Appeal No. 43 of 1916* bh 
9th September 1916. That appeal was 
heard on 28th August 1916, and judgment) 
delivered on 9th September 19167 Appli- 
cant then filed a sebond appeal in this 
Conrt, No. 14 of 1917; that was disposed 
of on tbe 22nd January 1918 by the 
following order:— 


Mr. B. R, Pendharkar, Pleader, appears 
for the appellant and says the respondent 
died on 2l8t Jnly 1916, before this appeal 
was filed and before the dcoreb appealed 
TV as passed, and even before the appeal 
was heard. In the oiroumstanoes the appeal 
abates and is dismissed as abated.^’ 


Applicant then on 8th April 1918 
applied to the District Court, Wardha. 
under section 151 of the Civil Procedure 
Code, asking that as Sheoprasad, appellant, 
was not living on the date of hearing or 
the date^ of decision by the Divisional 
Judge his proceedings were a nullity and 
asked for an order to that effect. The 
District Judge was of opinion that the 
oase ^was not one under section 151 of 
the Civil Procedure Code and dismissed 
the application. Against that order the 
present application for revision is filed. 

It seems to me that the oircumstanoes 
co m plained of do not bFing tbe ease 
within the four corners of section 15L 
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That seotion is Dot meant to apply to these 
oases. It was defendant’s baeiness within 
the period of limitation to apply to the 
Divisional Judge for review of the judg* 
ment passed. This he failed to do. He 
did not oome here in revision. He is as 
mnoh to blame as Sheoprasad’s heirs in 
not informing the Divisional Judge that 
the appellant was dead at the date of the 
hearing. 1 find it diffioult to believe that 
the applioant was not in possession of 
information regarding Sbeoprasad’s death, 
oonsidering that Sheoprasad lived at 
Malod, a village of whioh the applioant 
is admittedly the malguzart and though 
he does not live there he has servants 
there. The applioant has misoonoeived bis 
remedy. The road be should have taken, 
as I have pointed out, was to have 
applied in revision to the Divisional Judge’s 
Oonrt. I see no reason to interfere and 
as the oase obviously oannot be dealt 
with under seetion 151 o! the Civil Pro* 
oedure Code, I dismiss this applioation with 
oosts. I fix Pleader’s fees at Rs. 15. 

Application dismissed. 


COURT OP THE BOARD OP REVENUE, 

UNITED PROVINCES. 

Second Appeal Peution No. 40 op 1918-19. 

May 9. 1919. 

Present: — Mr. Ferard, S. M., and 
Mr. Hopkins, J. M. 

BANSl RAM — Appellant 

versus 

KUNJ BEHARI and another — Respondents. 

Agra Tenancy Act {II of 1901), s. 22 — **Shann<j in 
cultivationf’ what ts — Boy o/8 or iQ doiTig j>e(ty work 
for relative, whether sharer in cultivation. 


widow, Musammat Sheomani, mortgaged it 
with possession in 1303. Respondent 
Rnnjbehari is his daughter’s son. The 
main point argued is whether Kunjbebari 
was old enough to share in onltivation 
with Rampbal at his death put before 
1303. There is no doubt that he lived 
with his grandparent, but this is not 
enough. 

The first Court put Kunjbebari’s age at 
26. The Commissioner puts him down at 
a bit over 30, possibly even 35. He is at 
present in Court and T age him at 30 to 
32. If Rampbal died only the year 
before his widow mortgaged the holding, i. e., 
in 1302, Kunjbehari oould only have been 
about eight years old. I do not hold that 
the petty jobs whioh boys of 8 to 10 or 11 
oan do for their agrioultural relatives oan 
amount to sharing in onltivation” with their 
agrioultural relatives. 

The Commissioner says that in a mis- 
oellaneons oorreotion of reoords oase, the 
appellant’s karinia said that Kunjbehari 
shared in oultivation with his grandfather. 
This is not aoourate. He only said he was 
* shamil skarik'^ with him whioh does not 
go further than that he lived with him. It 
oannot be taken as an admission that this 
small boy 00 -shared in oultivation with him 
within the meaning of seotion 22. 

I would allow the appeal and, setting 
aside the Commissioner’s appellate order, 
would restore that of the Assistant Oolleotor, 
with oosts to appellant throughout. 

Hopkins, J. M. {May 9, 1619)— I agree. 

Appeal allowed. 


A boy aged between 8 to 10 or 11 years, who lives 
with an agricultural relative and does such petty 
work as is usually done by boys of that age, cannot 
be said to be “sharing in cultivation” with his relative 
within the meaning of seotion 22 of the Agi-a 
Tenancy Act, 

Second appeal from the order of the Com- 
missioner, Gorakhpur Division, dated the 
9th October 1918, in the oase of ejectment. 

JUDGMENT. 

Psrard. S. M.— (Apn7 15, 1919.)— The 
holding was Ramphal’s oooupanoy. His 


CALCUTTA HIGH COURT. 
Ordinary Original Civil Jcrisdiotion 
Sdit No. 203 of 1918, 

January 15, 1919.' 

Present :— Mr. Justice Rankin. 

arbitration Between 

UTTAM OHAND SALIGRam 

versus 

-inter.., a.nr/ e, 
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Contract Act ("IX of 1872j, s. 62 — Settlement contract, 
whether discharges origtTuil contract. 

It is an essential condition for an arbitrator’s 
jurisdiction that when his arbitration is demand- 
ed there shall be in existence a dispute between 
the parties, [p. 286, col. 2.] 

On 27th April petitioner agreed to sell to the 
respondent a certain quantity of Hessian cloth 
at Bs. 30. Delivery of one-half was to be made 
in May and of the other half in June. Delivery 
not having been made in May and not being pro- 
posed to be made in June, two settlement contracts 
were entered into on the 31 st May and the 6th 
June respectively and the same goods were re-sold 
by the respondent to the petitioner at Rs. 35. The 
respondent duly sent in bills but the petitioner, 
although admitting liability for the amount of 
respondent’s bills, withheld payment by claiming to 
sot it off against a larger sum than would be duo 
to the petitioner from the respondent on other 
accounts. According to the terms of the contracts 
between the parties the respondent referred the 
dispute to arbitration and the arbitrators, appointed 
by the Bengal Chamber of Commerce, gave their 
award in favour of the respondent and allowed 
interest on the claim. On an application by the 
petitioner to set aside the award: 

Held, (1) that as the petitioner was withholding 
payment under a claim of right to do so, there was 
a ‘dispute’ between the parties, and this gave the 
arbitrators jurisdiction in the matter; [p. 288, col. I.] 

<2) that after the settlement contract was made 
the original contract was not utterly discharged by 
virtue of section 62 of the Contract Act; [p. 2e8, col. 
2 .] 

(3) that the award was not bad because it award- 
ed interest as it was for the arbitrators to decide 
this, and they had jurisdiction to decide it. [p. 289, 
cols. 1 & 2,] 

When a settlement contract is made re-selling the 
goods back again from the original buyer, the inten- 
tion is not that after the settlement contract the 
tirst contract should be discharged: the intention 
is that the two contracts should stand together, [p. 
288, col. 2.] 

Mr. M. N. BasUf for the Petitiooer. 

Mr. P. N. Ohatterjee, for the Respondent. 

JUDGMENT. — This is an application to 
set aside an award made by the arbitra- 
tors appointed by the Bengal Chamber of 
Commerce. In this case the original con- 
tract No, 59B made on the 27fch April 
of last year was for sale of one lac of 
yards of Hessian cloth, the price was Bs. 30, 
delivery of one-half was to be made in May, 
and the other half in Jane. On that con- 
tract the petitioner was the seller, and the 
respondent the bayer. Delivery not having 
been made in May, and not being proposed 
to be made in Jane, two settlement con- 
tracts were entered into on the 3Lst May 
and the 6lh Jane respectively. These are 


numbered 67 B and 70B, and the price at 
which the same namber of yards, the same 
goods, was re-sold by the respondent to the> 
petitioner was Rs. 35. 

Now the first matter which the petitioner 
alleges as a reason for having this 
award set aside is that at the time the 
arbitration was called there was no dispnte, 
and I am qaite satisfied that it is an 
essential condition for the arbitratokr’s 
jarisdiotidn that at the time the arbitration 
is demanded there shall he in existence’' a 
dispate ; at all events nnless the petitioner 
here has done something to sobmit to 
jarisdiotioD afterwards npon a dispute sabse- 
qaently arising, that must be a condition of 
the validity of the award. Now the arbi- 
tration here was called or demanded on 
the 2nd Aagast 1918, and the petitioner’s 
case is thsit he admitted his liability. He 
says that' the mere fact that be did not 
pay does not amount to a dispate. On that 
I have to examine how the facts stand. 
Under the settlement contracts the delivery 
was not overdue antil after the 3l8t May 
and the 30tb Jane respectively, and the 
money difference was payable by the terms 
of those contracts by the Ist Jane and 1st July 
respectively. On the Slst May aad on the 
26th Jane the respondent sent in bills for 
the correct amount, of coarse at that time 
including no claim for interest. Those bills 
and the petitioner’s receipts, therefore, have 
been prodaoed before me. 

Now these parties had varioas other deal- 
ings with each other upon entirely different 
contracts. Taking these other dealings to- 
gether as a whole, there is a dispute on 
the evidence before me, a dispute as to 
which I cannot possibly now decide, whe- 
ther they rejult or will result in a balance 
due from the petitioner to respondent or 
from respondent to petitioner. What is 
certain is that with the possible exception 
of a sum of Rs. 1,200 incidentally referred 
to in the letter of the 15th August and 
as to which I am not given a scrap of 
information, it is not even alleged by the 
petitioner that any item entering into the 
account upon which such balance would 
have to be struck was due to him at or even 
about the let July 1918, Thera is no 
award as regards any item in the petitioner’s 
favour. In that state of affairs the peti- 
tioner admitted liability for the amount 
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of rdspondent’s bills in the matter now in 
qaestioD. Haying done that, he oontends 
now, and has all along oontended, that 
there oonld not possibly exist any dispute. 
In my opinion this is a non sequitur, and 
the petition disoloses an exoellent illastra* 
tion of its falsity. In paragraph 7 of the 
petition the petitioner says this 

That yonr petitioner has always admit- 
ted the olaims of the said Uttam Gband 
Sali^ram for Rs. 2,500 and Bs. 2,000 men- 
tioned above and io faot offered to oredit him 
with the said amount in their aooount with your 
petitioner. That this offer was made by your 
petitioner prior to the submission to the 
arbitration hereinafter mentioned and that 
there was no dispute whatsoever in oonneo- 
tion with the said settlement oontraots or 
as to the amount payable by your petitioner. 
That on the 24tb July 1918 your petitioner 
wrote to the said Uttam Gband Saligram 
aooepting their bills for Bs. 2,500 and 
Bs. 2,003 and offering to oredit them in 
their aooount with the same. The following 
is a true copy of the eaid letter : — 

“Galoutta, 24th Jnly 1918. 

‘‘Babu Uttam Gband Saligram. 

“Dear Sir, 

I have reoeived your two letters of even 
date re yonr bills for Bs. 2,500 and Bs. 2, COO. 
In reply as thero will be a big outstand- 
ing against you of mine oommenoing from 
this month, say over Bs. 12,000, 1 keep the 
above amount as margin against same 
crediting your aooount, whiob note.’' 

Now I am of opinion that the effect of 
the letter of 24th July is that it is a 
claim to set off the amount in question 
against the big outstanding. It is quite 
olever to describe it as an offer, but it is 
quite absurd. In the faoe of the demand 
for payment the suggestion of set-off is 
not a proposal for the advantage of the 
respondent, but a decision of the petitioner 
for bis own advantage. It is not only a 
olaim, but it is put forward in the letter 
as a reasonable olaim. The letter that 
fclbas of 15th August, though written 
after the arbitration had been called, 
throve 8 light on the meaning of the letter 
of 2''th July. The same olaim is put for- 
warl as regards the question of set-off. 
In fact it shows that the position at all 
material times was this. Two people, eaoh 
Arguing as and when it suited him that 


aoorued debts due from him should cot be 
paid, and eaoh resisting the same olaim as 
and when it suited him on the ground that 
it was absurd. Now that is a dispute. It 
has often been pointed oat that there are 
two elements or aspects of every debt, the 
dehitum and the solvendum, A dispute 
as to the latter would be just as much 
a dispute as would a dispute as to the 
former. S'’, too, the Law Reports are full 
of questions as to the right of set-off, and 
the Gourts have taken much time and pains 
in deoidiog them. If they give ample 
room for liti» cor,testntio in the Court'*, I 
do not see why, when parties are at 
loggerheads about them, it oan be held there 
is no dispute. To take this point with 
any obanoe of suooesa the petitioner wonld 
have to satisfy me that what he oalls bis 
offer, and what I will oall his proposal, 
was one male without olaim of tight at 
all. He would have to show that the 
attitude he took was this: ** I owe the 
money and am bound to pay it at onoe, but 
1 am simply not going to do so.” If this 
position was maintained exactly and oon- 
sistently, it may be that there was no room 
for an arbitration. Snob a position, how- 
ever, is one of nnstable equilibrium. It 
is like the position of the extreme soeptio 
io philosophy who affirms there is no true 
knowledge. This is qnite unanswerable 
until you assert it ; when you do you 
oontradiot yourself. Certainly any person 
who is desirous of evading arbitration by 
taking np this position wonld be well advis- 
ed not to write letters to explain and 
justify his oonduot. The better the letter 
the worse hia obanoe. I do not read the 
letter of 24th July as a . statement that 
petitioner is not going to pay at onoe 
contrary to or in despite of hia obligations. 
His attitude, whatever it may have been 
was not put forward as one of oynioal 
disregard of obligation. Recently the oase 
of Ohandan Mall v. Donald Oampbell ^ Oo, 
decided in the House of Lords on 4th 
December 1916 was brought to my notice. 
It IS not, I understand, in the Law 
Reports, but a report* will be found 
in the paper book in the Appeal 
in this Court, No. 42 of 1917. In that 
case Lord Sumner disposed of the vbpv 

Appeudix to tins judgment at p. 289 . — Ed 
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same sort of point as arises here in these 
words: *' The real point is this. It is 
suggested that the appellant really disputed 
nothing, but simply oould not, or would 
not pay ; in other words, he lacked either 
money or honesty. My Lords, I oannot 
assume in Mr. Ghandanmull’s favour that 
he was wanting in either. If it be the oase 
that no further dispute arises out of the 
oontraot when nothing oapable of being 
disputed is to be found, and nothing is 
alleged to be disputable, I still think that 
if the appellant’s attitude oan be explained 
consistently with any recognition of his 
business obligations, this should be done.” 
I think this reasoning directly applicable 
to the letter of July 14tb and to the peti* 
tioner’s conduct, if there be any doubt as 
to their true meaning, but in truth the 
petitioner’^ later letters to the Chamber, 
his petition itself in paragraphs 5, 6 and 
12, paragraph 6 of the affidavit filed in 
bis behalf in reply, all show oonolusively 
that be was withholding payment under 
a claim of right so to do. That the claim 
had little substance makes his case so much 
the worse. In the oases to which I have 
been referred as having been decided by 
my brother Greaves and my brother 
Ohaudhuri— Gordftan Das Benarasi Lai v 
B, Nathumal Sf Oo, and Narendra Nath Bavu 
V. Bamanaran Jailalf I do not gather from 
their judgments that there was any ques* 
tion of a dispute about right of set off. 
Whatever the facts may have been, it is 
clear that the cases as ultimately presented 
to the Court in these actions required the 
Court to decide nothing, and that it decided 
nothing, which assists me in dealing with 
the particular facts in the present case. 

So far I have left out all reference 
to any dispute about interest. By his letter of 
the 2od August demanding arbitration, of 
which a copy is not before me, but which 
is referred to in the petition, the respon- 
dent put into writing a claim for interest. 
It is not contended that the petitioner has 
at any time admitted that respondent had 
any right to this, and petitioner still main- 
tains that any claim for interest is bad. 
I have, therefore, to see whether this 
claim was put forward in the letter of 
2nd August for the first time. Now, I 
have no previous letter from the respond- 
ent in which this claim is alleged, but 


then I have no letters from the respondent 
in evidence before me at all, save one of 9th 
September. What is certain is that while 
the date of the first claim for interest is no- 
where specifically dealt with in the petition, the 
affidavit of Mulraj asserts that the plaintiff 
had refused to pay interest, and the affidavit 
of Ismaile does not challenge the respondent’s 
statement as to this at all. In face of the 
petitioner’s conduct in claiming a set-off 
against future debts, and delay in making 
payment, I think that a demand for interest 
was almost inevitable. As it has appeared to 
two commercial gentlemen to be well founded, 
I should be in favour of the respondent on 
this point, in view of the petitioner’s attitude, 
even if 1 thought that the demand was made 
and persisted in partly for the purpose of forc- 
ing the petitioner from a nicely balanced 
attitude of disputing nothing and doing no- 
thing. 

The next point that was taken by the 
petitioner was this. He said that not only was 
there no dispute but that there was no 
submission. He said that the award was made 
upon the original oontraot No, 59B, and that 
after the settlement contracts that oontraot 
was gone by virtue of section 62 of the Indian 
Contract Act. This is a point not taken in the 
petition and if it be a matter of discretion 
on my part, as I think it is, in view of the 
unmeritorious nature of the point, I should 
not give to the petitioner any indulgence by 
way of allowing him to take it. At the same 
time as it is a matter of importance, I would 
like to say that in my view the point is bad. 
In a oase like this one has to attend not 
only to the substance of the contracts bet- 
ween the parties, but to the form. When a 
settlement oontraot is made re-selling the 
goods back again from the original buyer, the 
iutention is not that after the settlement 
contract the first contract should be gone. 
The intention is that the two ooutraots 
should stand together. That beiug so, there 
can be a set-off as regards delivery, and there 
oan be a set-off as regards price for every 
thing except the difference. It seems to me 
to ba abusing section 62 of the Oontraot Act 
to Eay that after a settlement oontraot the 
original oontraot is utterly discharged. 
Curiously enough in the case wbiob the 
petitioner relied upon before me, decided 
by Mr. Jastioe Greaves, the qbjeation taken 
there was all the other way. Thera the 
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obiestiop was that; ‘’the oontraot oo wbiob 
the award was foanded was only a settle* 
meat oontrAo*’, i. e^'a dontraot whiob merely 
fixes the amoant of the liability between 
tha parties, and that even altboa^h it is 
made on a form oontaining an arbitration 
slanse, any snoh blaase oaonot in faot be 
applioable,*’ and with regard to that Mr. 
JaStioa Greaves said; — *‘I think that this 
faet, having regard to the faot that it was 
made bn a form which oontaioed the arbitra* 
tioD olaasr, does not by itself ouat the jaris- 
diotioQ of tbe Chamber to arbitrateas regards 
that.’* Bat I gather that Mr. Jastioe 
Greaves* view was so far in agreement with 
the view that was being pat before him that 
he tboaght it woald ba eafar and better 
that . the arbitration had been oilled on the 
original oontraot. £d the case oited to me 
deoided by Mr. Jastioe Ohaidhuri, there 
the award whiah was upheld was On the 
original oontraot and if there bad been any 
thing UDQsaal or improper about that, I 
tbin'c that the learned Jadge, even if the 
parties had not taken the point, would have 
been sure to oomment ou it. In any case 
my view is that whether the award is oalled 
ou the original oontraot or on the settleruent 
tsontraots, it is parfeotly good, that it is open 
to the parties to found on any submission 
oontaioed in either, that in aoy oase it 
oannot be wrong to found upon the submis- 
sion oontained in the original ^ontrao'. This 
dispute was uudoubtedly a dispute arising o it 
of the original oontraot, and I think there is 
nothing in the point taken by the petitioner. 
Blveu if I thought there was, the pstitioner 
would still have to get over the facts that 
aooidental slips oan be oorreoted by arbitrs* 
tors, and that apart from aooidt-nral slips 
it is in my power under the Indian arbitra* 
tion Aot to refer the matter back to the 
arbitrators so that this purely formil defect 
oan be cured. 

The last point taken was that the award 
was bad by reason that it oontaiDed ao award 
as to interest. In my opinion in view of tbeoase 
of t'roduceBror.ker's Oo. v. Oly npia Oil an i Oake 
'Oo. CD, whether it was olaimed by oastom 
or otherwise it was entirely for the 
arbitrators to decide as to this, and that they 
had iuriadiotioD to decide it wrongly as well 

(1916)' 1 A. C. 314; 85 L. J. K. B. 160;IU L. T. 
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as rightly. It is always difficult to ensure, 
aomplete oorreotness when one party refuses 
to appear and present his oass; but notwith* 
standing this T have every oonfidenoe that 
the award as to interest was as right in law 
as it was just in enbstanoe. 

The Rule is disoharged with costs. 

Rule discharged. 

APPENDIX'X 

Thv) judgment of the House of Lords referred to ou 
page 287 of 64 lud. Cas. is as follows:— 

Eabl Loreburn, — M j Lords, this is a peculiar case, 
and, therefore, 1 will say a little more than I think 
might in other circumstances perhaps be really 
necessary. 

It is an appeal to procure the setting aside of 
the second of the two awards which were made 
in regard to certain contracts between the appel- 
lant and the respondents. The contracts w0re for 
the sale by the appellant to the respondents of 
bales of jute. The jute was not delivered in time 
according to the contract, and indeed the bales, I 
am not quite sure whether all, but many of them, 
were not delivered at all, and the ground put 
forward by the seller was that there had been 
strikes preventing the delivery, as to which also 
the parties were not atone. 

These contracts contain an arbitration clause for 
any dispute arising in relation to the contracts, 
their construction or fultilment, and there were 
unioubtedly in fact differences between the parties 
because of non-delivery, and also there was 
obviously not an agreement, but a difference, as 
regards the validity of the excuse set forward 
in regard to strikes. Thereupon the buyers, who 
are now the respondents, demanded arbiti-ation and 
they appointed an arbitrator. The seller did not 
do so and, therefore, according to the contract the 
arbitrator for the buyers acted alone and he made 
award So. 1, 

Now, my Lords, I think that award No. 1, 
although, if I may say so, clumsily expressed, or 
rather expressed as a business man ought express 
himself, taking things for granted instead of 
directly stating them, decided two things; in the 
first place, that there wus default by the seller 
which was a matter of difference between the 
parties, for it recites that as a fact. It is admitted 
that the bales were not in fact delivered. It is 
admitted that the appellant did not appear before 
the arbiti-ator to give evidence with regard to 
strikes or other excuse and also unless the arbitra- 
tor was satisfied that there had been default, he 
could not possibly have found as ho did find, and 
fix as ho did fix, the prices upon the 3.nd* day 
after it. In my opinion the award also decided 
that the prices on that day were so and so— I 
need not elaborate what tbey were. It was not 
disputed that this award was valid as regards 
price.., but it was said by the learned oanael for 
the appellant that it was hot admitted to be valid 
as regards default, and indeed at some stages in 
the argument it was contended that tha 
referred to the arbitrator at all and it 
been maintained that that has not been 
tho -arbitrator.- But their eontsntion 


^ was never 
baa always 
deoided by 
really wae 



/ 


290 INDIAN OASES, [ifiM 

t . 

UTTAM CHAND SALIG jKAM V, MABMOOD JIWA HAMOOJf* 


that either way the 2nd award was had for reasons 
which I will state. 

My Lords, I now come, therefore, to the second 
award, When the buyers sent to the seller their 
claim calculated under award No. 1, the seller 
said that that award was bad and that he was not 
liable to pay anything at all. Upon that the buyers 
were in some difficulty for the frame of the award 
No. 1 might be disputable and it was possible that 
the seller might say that there was in fact no 
award that a certain sum was due and that on the 
construction of the award under the arbitration 
conditions, which are very express, an award for a 
sum certain was a condition precedent to bringing 
an action for any sum calculated as due on the 
footing of the first award. The buyers asked the 
seller if he would pay and in fact drew on him for 
the calculated figure and the seller repudiated 
all liability; and to my miod I must say that the 
seller throughout seeihs to have trifled with this 
business and sought for delay. The buyers were 
entitled to take precautions that they might not 
under these circumstances be confronted by that 
kind of technical difficulties and ohjections, and the 
action of the i appellant certainly gave them ample 
ground for expecting that they would be met in 
that spirit. There thus arose in my opinion a 
difference under the contract which was arbitrable, 
namely, were the buyers entitled or not entitled to 
a definite and formal award for the sum due so 
as to avoid technicalities? Accordingly the buyers 
appointed a second arbitrator and referred to him 
the question. Did the seller owe odd and 

had he disobeyed the first award? The seller 
repeated his former tactics, professed that he did 
not owe anything and that he did not even under* 
stand what the dispute might be. Upon this the 
arbitrator duly made the second award, in which 
ho stated that the first award was good as to 
default and awarded the sum of £4,000 odd to be 
paid by the seller to the buyers. 

My Lords, this is the award which the Divi- 
sional Court set aside and which the Court of 
Appeal decided to be valid, and I agree with the 
Court of Appeal. In my opinion the first award 
was valid as to default, and also was valid as to 
prices* There was_ a subsequent difference whether 
or not this sum, calculated on the basis of the 
first award, was due, which involved not only 
the validity of the first award but also whether 
there was a right in the buyers to have it 
ascertained as a definite figure so as to avoid 
technical objections in the future. 

The second arbitrator decided that the amount 
was due, and lie did so on the ground that the 
first award was right and that the first award 
had decided liability. I agree with him that the 
first award had decided liability, ©r rather had 
decided default; and the second arbitrator was 
entitled to make a definite award and to put it on 
that ground. 

Sir John Simon pointed out the danger of allow* 
lug arbitrations upon arbitrations, and so ad 
infinitum, each arbitration being upon the validity 
of the previous award. The answer to this 
ingenious but unconvincing argument is that 
when an award assumes a shape which makes 
it available for a judgment enforcing it in a 


Court of law, the process of infinitesimal repeti. 
tion is at once arrested, because there is nothing 
left for an arbitrator when the Court of law 
becomes entitled to give effect to the award. 
But when there m a doubt upon that subject, this 
submission is wide enough to entitle the parties 
to treat not the construction of the earlier 
award, but the disputable right to have the 
liabili^ placed upon an indisputable footing by 
the ascertainment of a sum certain, and by the 
ascertainment of a duty to pay as a different 
arbitration, always provided that there is a dispute 
as to the liability to pa-y* Bach case stands 
upon its own legs. This is a case in which the 
buyers were right as to that liability and duty 
to pay, but there was room for doubt or at Least for 
technical difl^culties of a formidable character 
being raised, and there was danger of a pro- 
tracted litigation if the doubt were not set at 
rest. 

My Lords, I should feel no hesitation in saying 
that the arbitration clause is wide enough to 
cover a difference of this kind. I think the 
first award would, after litigation, have proved 
watertight, but I do not think it can be said that 
there was no difference to arbitrate upon when 
there was in fact a plausible case, which some 
might think a well-founded case, for defeating 
the action on the award by reason of defects 
in form. In every difference one party is in the 
right and the other is in the wrong, and it is only 
when there has been an effective adjudication 
that the right to arbitrate under a clause like 
this ceases to exist. 

My Lords, the learned Counsel for the appellant 
have simply done their professional duty in pre- 
senting this case quite properly to the House, but 
the action and condact in this matter of the 
appellant have not been such, I think, aa to 
commend themselves to the judgment of the 
House. 

Lord Atkinson. — M y Lords, I concur. 

Lord Suaw of Dunfermline. —M y Lords, Icon- 
cur. 

Lord Sumner.— My Lords, I concur, but I desire to 
add a few words. 

Most mercantile awards held under Trade 
Association Bales present features of importance 
and this case, so far as concerns Mr. Nevill’s 
award, is no exceptiom. As to Mr. Bitohie*s 
award, the Court of Appeal has held that in 
fact he decided the question of the appellant’s 
default, and for my part I enlifely agree. The 
critioisms made on Mr. Poliak’s affidavits would 
have been more cogent if he had been cross- 
examined upon it; as it is, they do not amount 
to much. It was Mr, Ritchie’s duty not to 
award a market value in favour of the respondents 
unless he was satisfied that the appellant really 
had broken his contract. He was not to take 
it from the respondents, but I make no doubt 
that he did his duty. The *lhing wap simple 
enough. On the face of the documents the 
appellant had not shipped the jute as his baigaiu 
required, on the face of the correspondence h© 
alleged that he had an excuse — an excuse, be it 
said, not easy to make good— but he put in ne 
evidence of it, and the docun\pntB do not »hoT 
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that the strike in question in faot did, or would 
prevent or delay shipment. In a sense, may 
be, the question of default has been treated as 
automatio and has never been tried, but whose 
doing is that? It has been decided in the only 
sense in which the coarse taken by the appellant 
permitted it to be decided on the material before 
Mr. Bitohie. I cannot doubt that on and before 
the 2nd November Mr. Bitohie was authorised 
by the respondents to decide the default question 
so far as it might arise at any time before 
him. There was no reservation made by them 
against the appellant on his case. I am not 
surprised that Mr Bitchie cabled shortly to India 
that he was arbitrator to fix default prices or 
that in his award he recited the default but 
awarded the market value —for that is the princi- 
pal thinK, namely, to arrange a settling price. 
Nonetheless I think that his award involved a 
findingof the appellant's default and that he did in 
fact decide it. 


As to Mr. Nevill, it is said that he was callec 
in to decide the meaning of Mr. Ritchie's aware 
(which I think is clearly not the question) anc 
that he made an award upon au award as il 
that were something altogether impossible. The 
phrase is [more specious than sound. Inci- 
dentally, the effect of a prior award might come 
into qnestinn in an arbitration upon a dispute 
arising out of a contract if the defendants alleged 
and the claimant denied that the award already 
made had decided the matter in dispute. Possi- 
bly^ the effect of an award might directly be 
arbitrable matter as itself involving a dispute 
rising out of the contract, if, for instance, it 
directed how- something should be done in per. 
formance of it or in satisfaction of the object 
of This, however, we need uot now decide 
The important thing here is whether Mr* Nevill 
had before him a dispnto arising out of the 
contract. If he had, the contract still stood as 
a bmding obligation to submit and ho was 
validly appointed to decide it. Mr Lords, I think this 
was so. It is true that Mr. Chandanmull, when re- 
quired to pay in accordance with the first award, pre- 
served a Sphinx-like silence. It is true also that it 
takes two to make a quarrel. But a dispute may 
perfectly well arise when only one disputant is 
articulate and the other stands mute when called 
upon to plead. What is required is that one 
party should affirm and the other deny, and 
conduct wUl do this as well as words. The respon- 
dents said in effect; “You owe the money 
and have no excuse for nob paying it.’* The 
appellant to my mind in effect retorted none- 
theloss eloquently, though he held his tongue: ‘‘I 
owe you nothing, I have a defence under the 

K came to be 

wnethor ho had an excuse under the contract or 

uOb# 

no one had disputed 

^ point made by 

to. Roche as co the costa of the first award 

in th constitute any separate argument 

TOnt^t stipulation as to weight, and though in 
the case of three contracts the calculation brings in 


a rate of commission, and brokerage exceeding 
that named in those contracts, and this differ- 
ence has not been accounted for, as the amount 
is relatively small, we may perhaps pass it by. 
The real point is this. It is snggestod that the 
appellant really disputed nothing but simply 
could not or would not pay, in other words, he 
lacked either money or honesty. Mr. Lords, I 
cannot assume in Mr. Chandanmull’s favour that 
he was wanting in either. If it be the case 
that no further dispute arises out of the contract 
when nothing capable of being disputed is to be 
found and nothing is alleged to be disputable, I 
think still that if the appellant’s attitude can be 
explained consistently with any recognition of his 
business obligation, this should be done. One 
explanation and, I am inclined to think, one only 
can be found for the faot that a merchant 
seemingly in good oyedit should refuse to honom* 
bills dra%vn on him on the footing of the first 
award, and certainly one not unfaii* to Mr. 
Chandanmull is that there was a dispute intimated 
upon the clause in the contract relating to the 
oondition: and I assume this explanation to be 
the true one in the absence of all evidence to 
the contrary. I think that he disputed his 
liability to meet the bills on the legal ground 
that no award bad been obtained such as would 
satisfy the stipulated condition precedent to his 
being sued on the contract,- further on the ground 
that the respondents were not entitled to obtain 
one. For myself I think there was much to be 
said for his point, but it is enough to say it 
was an arguable point and raised a dispute under 
the contract whether or not he need pay any 
damages although he had not shipped any jute, 
and if so, what amount. I agree with the 
learned members of the Court of Appeal in 
thinking that in substance this was a dispute 
which Mr. Nevill was appointed to settle, 
and that being so, tbe award which he made 
was within the submission. The argument is that 
instead of a new dispute justifying a new award 
being disclosed by these considerations, they only 
disclose a defect vitiating the old award \ir. 
Nevill’s award is said to be bad because there 
was nothing to submit to him, and vii*. Ritchie’s 
because it did not decide all that was submitted 
to him: a happy sequence for Mr. ‘ handanmull 
for the moment, although I suppose when he 
had time, and money had been wasted aid 

both awards had been set aside, a third to 
decide the effect of both might still be duly 
obtained I think, however, tbe argument fails, 

'i he question how much Mr. Chandanmull should 
pay was not submitted to Mr. Ritchie; as is 
usual in trade, he was only asked to fix default 
and the market value as the basis, if default of 
a calculation for damages The clerks were left 
to do the rest. Mr. Ritchie’s award was valid 
but m view of the appellant’s attitude towards it 
a second dispute arose and a second award was needed 
to resolve the first. That second award of Mr 
Nevill was duly made and I think the appeal fails ' 
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COURT OF THE BOARD OF REVENUE, 

UNITED PRO VINCES. 

Second Appeal Petition No. 23 op 1918 - 19 . 

March 22. 1919. 

Present', — Mr. Ferard, S. M. 

BABU KHAN — Appellant 

versus 

BHAIRON PRASAD — Respondent, 

Landlord and tenant — Ejectment^ order for — Pai-ti- 
tion — Possession delivered to landlord other than one 
to whom plot had heen allotted, effect of — Ejectment, 
whether effective as against tenant. 

Where an order for ejectment has been 'carried 
out and formal possession delivered to the landlord, 
the fact that shortly before the order was carried 
out a partition had taken place and the particular 
plot from which ejectment had been effected had 
fallen to the lot of another co. sharer landlord, 
would not make the ejectment less effective as 
against the tenant 

Second appeal from the order of the 
CommisBioner, Rohilkhand Divisiod, dated the 
6th November 1918, in the case of declara- 
tion of rightR. 

JUDGMENT. — Tha appallant’e oise rests 
00 a very bare technicality. The Lambardar 
Dr. Bildei Singh of the j^iQb mahal 
obtained decree for his ejectment and then 
applied for, and obtained order for execa- 
tion on Slst May 1917. Nothiog remained 
except for the Amin to carry oat that order, 
which he did on lO.hJaly. The appellant 
was thus actually ejected on lOth July, 
and it is imuaterlal that accidentally 
owing to a partition coming into effect on 
let July, the Amin delivered podsession to 
the Lambardar of the former joint mahal, 
Dr. Baldeo Singh, instead of to the 
respondent, a oo sharer of the former joint 
mahal and now sole-proprietor of the mahil 
into which the Uni has corns by the 
partition. 

I agree with the Commissioner that the 
ejectment is effective against appellant. 
There ii no doubt that he is not now 
holding the land by the landholder’^, re- 
spondent’s consent. He is, in fact, a tree- 
passer. 

Appeal dismissed with costs. 
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MADRAS HIGH COURT. . ' 

Civil MjscBLLANEoni Petition No. .832 . 

A J ( *1 

op19j9. .j 

August 8, 191^. ' 

Treseniv — Mr. Justice Seehagiri Aiyar and ’ 

Mr. Justice Moore. 

KONDA SIDDHIA OHBTTT - Respondent. 

— Petitioner 

versus . '■ 

M. VENKATAROYA OHBTTY and another 

» 

— Appellants— Respondents. .t 

Madras High Court Appellate Side Rules, App. II, 
rr. 85, 36, 38 — Prohate appeal — Pleader’s fees, com-, 
putation of — Probate proceedings, right in dispute in, 
what is — ‘Ad valorem fee' in rr, 36, 36, meaning of. 

• 

The graduated scale of fees paid on the amount 
for which Probate is granted cannot come under the 
expression ad valorem fee used in rules 35 and 36 
of the Madras High Court Appellate Side Eules.- 
[p 293, col. 2] 

The right in dispute in Probate proceedings is 
not so much a right to property as it is a right to 
manage and administer the estate by the person 
applying, [p 293, col. 2.] 

The subject<matter, therefore, of a Probate appeal 
is not capable of valuation and the proper rule, 
applicable for determining Pleader's fees therein 
is rule 38 of the Appellate Side Rules, [p. 29^, cdl. 2.|j 

Petition praying that, in the airoumstances 
stated in the affidavit 61ed therewith, the- 
High Court will be pleased to amend 
order in Civil Miscellaneous Appeal No. 
125 of 1918, preferred against the dearea 
of the * District Court, North Aroot in 
Original Suit No. I of 1917, by allowing, iir 
place of the sum of Rs. 75 as Pleader’s lees' 
for the respondents in the said Civil Misr 
oellaneous Appeal No. 125 of 1918, the 
proper fee prescribed by either rule 33 o8 
rule 34 of the Fees Rules, vie, Rs. 532-12 dr 
Bs. 145 4. 

FACTS appear from the judgment. 

Mr. N. Ohandrasekhara Aiyar, for the Peti- 
tioner. — An application for grant of Picobiitd. 
is not a *'snit” in the ordinary acceptation oi 
the term. A Probate is not a decree of 
Court See Bayahai v. Sarasoatihai (l)i 
Daxeuhat, In the matter of the Will of (2). Bdt 
see Umrao Ohand v. Bindrahan Ohand (3)i 
where the order was treated as ec^uivaleht 
to a decree for the purpose of appeal. Thd 
fact that an ad valore/n stamp duty p3iid 
is also material. But there are no decided 
oases in this Court to regulate the practi- 
tioner’s fees. In Bombay the long standing 

(1) 17B. 636. 

(2) 18 B. 237. 

(3) 17 A. 475j A. W. N. (1896), 104. 
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4^praotiae is said to be to fix the fee at Rs 30. 
See Sundrabai Saheb v. Collector of Bel^aum 
(4). As regarde Caloatta eee Brntap ChandTa 
Shaha V. Kali Bhanfan Shaha (5), Ameer 
^phand v. MoHanund Bibi (6), Baiinath Prosad 
Singh v. Sham Sunder Kuer (7). See also 
Bodriguee y. Mathias (8), where the point 
. ia referred to. 

[SsSHAOixi Aiyab, J., referred to laud 
aoqniaition eases]. 

There the Pleader’s fee is au ad valorem 
fee of It per oeut. See also rules 33 and 
31 of the fees rules of the High Court. 

Mr. N. 0. Vijiaraghavachartar, for the 
Respondents, dealt with the rules. 

ORDER. — Mr. Ghaodraaekhara Aiyar has 
raised an iuterestiug question as to the 
fee payable to praotitioners in appeals from 
orders, granting or refusing Probate or 
Letters of Administration. The Taxing OfiQoer 
bas informed us that there is no settled 
praotioe in this Court on the subjeot. 
Sometimes he 6xea a reasonable fee. Sometimes 
ad valorem fee as in a regular appeal isdxed. 
In Bombay aooording to a long standing prae> 
tioe, only a fee of Rs. 30 is decreed. See 
Sundrabai Saheb v. Collector of Belgaum (4), In 
Caloutta sometimes the Judges 6x the fee at 
the bearing. If that is not done, the Taxing 
Offioer fixes Ra. 80 as the fee. See Bai)nath 
Prasod Singh v. Shan Sunder Kuer (7). 
It ie not denied that in the Mofussil the 
Pleader’s fee is on the ad valorem scale 
as in a suit. In the Original Side of our 
High Court also, the same praotioe 
is alleged to exist. In this state of the 
authorities we have been aaked to settle 
.the rule of praotioe. Mr, Ohandraaekbara 
Aiyar contended that rule 33 of the Appel- 
.late Side Rules read with rule 35 should 
.govern these matters. Although in aeotions 
19 A and B in the table to the Court 
Fees Act, the duty payable on grant of 
Probate or Letters is referred as Court- 
fee, that expression has referenoe to the 
maohinery whioh oolUots the fee, and to 
nothing else. In esfence, it is duty whioh 
the Crown levies on that party who bene- 
fits by the testator’s property. There- 


(4) 2 Ind. C&B. 283; 33 B. 266; 10 Bom. L. R. U97 
(6) 4 0. W. N. GOO. 

(6) 6 0. L. J. 463. 

• ill SI «8 0. L. J. 643; 41 C. 637. 


fore, in our opinion, the graduated soale 
of fee paid on the amount for whioh 
Probate is granted cannot oome under the 
expression ad valorem fee used in rules 3d 
and 36. It was pointed out in liodrtgnes 
V. Mathias (8) that the right in 
dispute in Probate proceedings is not so 
muob a right to property as it is a right 
to manage and administer the estate by 
the person applying. It is that right that 
the Court adjudioates on before granting 
Probate. That right may refer to any extent 
of property, large or small. But that is 
not wbat the Court has to ooneider. It 
is only the personal right. Consequently 
it seems to ns that the eubjeot-matter 
of a Probate appeal is not capable of 
valuation and the proper rule applicable is 
rule 36. In this view, the [order of the 
Taxing Offioer is right. 

M. c. P. 

Petition dismissed. 
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COURT OF THE BOAItli'OF REVENUE. 

UNITED PROVINCES. 

Second Appeal Petition No. 80 of 1917-18. 

March 26, 1919. 

Present-. — Mr. Hopkins, J. M. 

RAM NARAIN — Appellant 

versus 

MUHAMMAD HASHIM ALI KHAN 

— Respondent. 

Agra Tenancy Act (II of 1901 », s. ^9^M^rtgage of 

fixed rate tenancy — Dispossession of mortgagee 

Mortgagor^ right of snxt of— Cause of action, accrual 
o/, date of. 


dispossessed otherwise than in accordance ^vith the 
provisions of the Agra Tenancy Act, the mortgagor’s 
cause of action against the land-holder under section 
79 of that Act arises, not from the date on which 
he may redeem the mortgage, but from the date 
of the dispossession of ihe mortgagee, [p. 294, col 1 1 

Second appeal from .the order of the 

Commissioner, Benares Division, dated the 

14th May 1918, in the case of recovery of 
possession. 

n JUDGMENT.— The facts of the case as set 
A' Commissibner’s judgment are 

^pot disputed. The oonteptipp is that whep 
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the mortgagee of a fixed rate tenancy ia 
dispossessed otherwise than in accordance 
with the provisions of the Tenancy Act, 
the mortgagor’s oanse of action against the 
land holder under section 79 of the Act 
arises from the date on which be may 
redeem the mortgage, and not from the 
date of the dispossession of the mortgagee. 
No authority is cited in support of this 
contention. In my opinion the Commissioner 
was right in holding that the cause of 
action, whether by mortgagor or mortgagee, 
arose from the date of the dispossession of 
the latter. 

The appeal is dismissed with costs. 

Appeal dismiseedt 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 7 of 1918. 

September 30, 1919. 

Present: — Mr. Mittra, A, J. C, 
DOMARSINGH and another— PLAINTIFP i^ 

Appellants 

versus 

HIRONDIBAI AND ANOTHER — DEFENDANTS — 

Respondents. 

Hindis. Law — Marriage — Nandvansi Ahire, whether 
Sudras — Churi marriage^ whether recognised — Inter- 
marriage between Sudras oj different sab-casteSf whether 
permissible, 

Ahirs, whother of the Nandvansi or any other sub- 
caste, aie Sudras and the Dauwa Ahirs are a lower 
caste than the pure Ahirs and the churi form of 
marriage is in vogue among them. [p. ay?, col. 2; p, 
299, ool. 1.] 

There is nothing in Hindu T^aw prohibiting 
marriages between persons belonging to different 
sections or sub-divisions of the Sudra caste (^p. 299, 
col. I,] 

Upoma Kuchain v. Bholaram Dhubi, 15 C. 708, 
followed. 

Appeal against the decree of the Addition- 
al District Judge, Raipur, in Civil Suit 
No. 32 of 1916, decided on the 4th Deoember 
1917. 

Messrs. M. F. Joshi and D, N. Ohaudhri, 
R. B., for the Appellants. 

Dr. 3, S. Oour, for the Respondents. 

JUDGMENT, — The present claim is 
brought by Domarsingh and his brother Rai 
Bahadur Singb, sons Of Jalamsingh, for 
poaaoaeioH of four villftflrefai namely, Sibawa, 


Chhara, Ghbotagaou and Amdi in the 
Dbamtari Tahsil of the Raipnr District. 
They sue as heirs of their brother Bhaiyalal. 

Jalamsingb, the son of Jodhasingh, bad 
four sons, Bhaiyalal and Chhotelal from bis 
senior wife and the two plaintiffs from hie 
junior wife Sugandhibai. The plaintiffs’ 
story is that after Jalamsingb’s death there 
was a partition at whieh the villages and 
the moveable property in suit fell with other 
property to the share of Bhaiyalal who lived 
in Maoza Sibawa. At that partition the 
plaintiffs remained joint. Bhaiyalal bad 
married some 24 or 25 years ago, but bis 
wife left him shortly afterwards. He then, 
the plaiutiffs allege, kept as his mistress 
Musammat Hirondibai,a Knrmi,tbe let defend- 
ant. From her be got a daughter defend- 
ant No. 2, Bhagwatibai, now married to 
Folsingh. Hirondibai is said to have a hus- 
band, one Knlanjan tCurmi, still alive. 
Bhaiyalal died in June 1915 and according to 
Hindu Law the plaintiffs alone are his heirs. 
But his mistress and illegitimate daughter 
have taken possession of Bhaiyalal’s pro- 
perty. The villages have been mutated in 
the names of the defendants. Plaintiffs 
claim to be Nandvansi Ahirs. 

Defendants denied that Jodhasingh was a 
Nandvansi Ahir at his death. He came from 
Bundelkband and like other Nandvansi 
Ahirs who settled in Cbbattisgarh was out- 
casted and was ont of caste till bis death. 
He like other Bandelkhandi Ahirs in 
Chhaitisgarh took a Rajputin woman for 
his wife, Jalamsingb being born of that 
nnion, and his sons are not real Nandvansi 
Ahirs, though they call themselves so. Tbe 
wives of Jalamsingb were not Ahirs. It was 
denied that the sons and daughters of Jalam- 
singh married into pure Nandvansi Ahir 
families but into families which, though 
reputed to be NaodFausi Abirs, were really 
not 80 on account of their being outoaste 
Ahirs who married women of various castes. 
Defendant No. 1 was not tbe mistress of 
Bhaiyalal but his wife married to him in tbe 
chwi form, such a marriage being legal 
among tbe Obbatt'isgarh Nandvansi Ahirs. 
It was contended that if it be true that 
Bhaiyalal was married as alleged by tbe 
plaintiffs, plaintiffs have no right to sue so 
long as the alleged first wife ia not ■ dead or 
her marrialfe with Bhaiyalal dissolved. ' It 
was stated that defendants do not know.boir 
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far the allegatioDs as regards Musammat 
Hirondibai being a Karmi by oaste or her 
marriage with Kalanjan Sarmi are trne, 
beoanse her father died while defendant No. 

1 was an infant. She was married to Bhaiya* 
lal at the age of 13 and bas sinoe lived with 
him as his lawful wife. She was not the 
wife of anybody else at the time of the 
marriage. It was denied that plaintiffs were 
legal heirs of Bbaiyalal bat defendants are. 
It was contended tnier alia that the plaintiffs 
are Sadras of mixed blood chiefly govern* 
ed by their oaste customs and general* 
ly by the Hindu Law applicable to the Sadra 
class. They filed fonr Wills said to have 
been exeoated from time to time by Bbaiya* 
lal in their favour. 

Plaintiffs denied that Jodhasingh bad lost 
his oaste or bad married a Rajputin woman. 
He brought his wife from Bundelkhand. 
Jalamsingh’s wives belonged to bis oaste and 
all his children are married in Abtr families. 
The story of being mixed blood was denied. 

The lower Court has found that Hirondibai 
was a Kurmi, She bad been married to one 
Kulanjan Kurmi and then eloped with 
Bbaiyalal. Her husband diroroed her before 
she went through the churi marriage with 
Bbaiyalal. Ohuri marriages are in vogue 
among Abirs who have settled down in 
Obhattisgarh and adopted the customs of their 
new domicile. The union between Bhaiya* 
lal and Hirondibai, both Sadras, was held 
valid. 

As to the Wills, four were produced: 
Exhibits D.3, D.4. U-l and 0*5, These, the 
lower Court finds, have not been proved to 
have been exeoated by Bbaiyalal and 
^ere was no evidence to establish an oral 
Will alleged to have been made just before 
his death by Bbaiyalal. The plaintiffs' 
case was dismissed; hence the present appeal. 

The first ground raised in argument is that 
there should have been a specific issue as to 
plaintiffs being Vaisbyas and the case was 
remanded to the first Court for a finding on 
the following issues: — 

1. Whether the Nandvansi Abirs of 
Bundelkhand are Vaisbyas or SudraeP 

2. Whether this particular family of 
Nandvansi Abirs are Sndras by reason of 
the allegations mentioned in the defendants* 
written statementF 

' We also direst^d th^t farther evidenoe 


oonld he called on the second half of the 
5tb issue which rune: — 

Whether defendant No. 1 was the wife of 
Kulanjan Kurmi when she married Bhaiya* 
lal: if so, is her marriage validp 

The lower Court now finds that Nand* 
vansi Abirs of Bundelkhand are Sudras and 
not Vaisbyas and that the marriage of 
Hirondibai with Bbaiyalal was valid. 

Domarsingb has been examined and his 
story ia that the family are Nandvansi 
Abirs. He states that be is the son of an 
Ahirin. The male members of the family 
either go to Bundelkhand or send for girls 
from there for marriages. He denies that the 
family intermarry with Obhattisgarh Abirs, 
or that widows rO'marry or there is any 
custom of chuTt marriage in the oaste. He 
admits that he went to the Ganges with 
Musammat Hirondibai to throw the ashes of 
Bbaiyalal in the river. He can quote no 
authority for his assertion that be is a 
Vaiabya. He denies that bis elder brother 
CbotelaPs widow Rnkhminibai was married 
in the churi form to Rai Bahadur, but admits 
that one Maina, sister of Behari, a caste- 
fellow, has married one Kodu by the churi 
ceremony. He states be does not know if 
the illegitimate children of Behari are married 
to Ahire or not. but admits that Hirondibai’s 
daughter was married to Fnlsingh son of 
Budhsingh at Sihawa. He attended that 
marriage. He states that the title Dauwa 
was given in ancient days to their ancestors 
by the Bundelkhandi Rajas for valour. He 
admits that one Cbandulal son of Gumanabai 
has married his niece but says the couple 
are out of oaste. He admits that Rai 
Bahadur was married during the pendency 
of this litigation. 


vansi Abirs are one of the twice-born castes, 
but m this they have not been sucoessful. 
Domarsingh can give no good reasons for 
thinking that the oaste are Vaisbyas P W 
No. 4 Nilkanth, who lives in the Drug 
District, merely ^peata that the plaintiffs 
lu the case are Vaisbyas and P. W. No. 14 
Oajrajsing, a relative and tenantof the plaint* 
iff8,8ay8 the same thing. P. W No 17 Rai« 

a.. ..i. iJv-.ar;;':-,.? 
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caste and that their marriage rites and 
onatoms, the naming and other oeremooies 
are performed aa in the case of Brahmins 
and Kshatriyas. He makes the curious 
statement that neither Kshatriyas nor 
Vatshyas in Bundelkhand wear the sacred 
thread. W^e are not satisBed that witness, 
a Brahmin, knows enough of the caste he is 
speaking of, to make his evidence of any 
value. Reliance is placed on the evidence of 
Nathooji, a Maratha of Dhamtari P. W. No. 
18, but we Bnd the same objection applies 
to bis evidence. He really knows nothing or 
next to nothing of the customs of Ahirs. He 
does not know if re. marriages are permitted 
or if caste ruUa allow the eating of meat. 
P. W. No. 1 9 is another Maratha and states 
that the plaintiffs’ onstoms are those of the 
Bundelkhandi Ahirs and not of Chhattisgarhi 
Ahirs. Domarsingh’s son is this witness’ 
son’s Mahapraahad, P. W. No. 20 Kesho- 
prasad, Brahmin of Dhamtari, a resident of 
Rewa but who has lived in these provinces 
for five years, says that at his native place 
there are Nandvansi Ahirs who are Vaieh 
yas. He states be can prove it from the 
Shastras and quotes a book by Pandit Misfara, 
His arguments are based on the assumption 
that the mythical Nand was a twice-born. 
He states that among Nandvansis there is 
no widow re-marriage. On the birth of a 
male child they perform the Narakaran and 
Annaprashan ceremonies as Vaishyas do. 
Their marriages are performed by Brahmins! 
He states that no ICshatriya or Vaishya put 
on a Janav or sacred thread and says that 
all Ahirs are Vaishyas. He obviously knows 
little of the caste and is forced to admit that 
his statement that plaintiffs are Nandvansis 
is based on information given by their rela- 
tives. 

P. W. No. 21 is Surdas, Brahmin of 
Dhamtari. He states be came from Bundel- 
khand where a large number of Nandvansi 
Ahirs reside. About 100 or 150 of these 
are his jajmans. He states that all 16 
banskars are performed by Nandvansi Ahirs 
who are Vaishya.^, and bases his opinion on 
a book recently pnblished. He says no 
widow re- marriages are allowed. P. VV. 
No. 22 Beniprasbad, another Brahmin of 
Dhamtari who originally came from Jhansi 
has admittedly no personal knowledge of 
the sub-casta, but states that some 16 or 2) 
years ago there was a caste agitation to pro. 


claim Nandvansis as Vaishyas. P. yv. No, 
21 Cbandpolal, a Kosta of .Dhamtari, does 
not know if plaintiffs are Vaishyas or Sudras* 
P. W. No. 24 Ghasi of Dhamfari and tlie 
Mukhya of the Raonts there is a Ohbatis' 
garhi Ahir. He states that plaintiffs* 
customs and rites are different from his owr-j 
he says he is a Sndra. P, W. No. 31 Djuwa 
Garoo, Zsmindar of -Monza Sura in Bundel- 
khand, states that Domarsingb has married 
his niece and Rai Bahadur his daughter^ 
He says that the plaintiffs’ family are Nand- 
vansi Ahirs and Vaishyas. They do not 
wear sacred thread, nor do they eat bread opt 
of the ckauk. P. W, No. 32 Danwa Rajihar 
makes a similar statement. His family is 
also related to that of the plaintiffs. 

For the defendants witness No. 24 Gir- 
dheri Shastri, a Pandit by profession, states 
that Ahirs who tend cattle and sell milk 
and curds are Sudras. The witness, howeveri 
had never been to Bundelkhand and knows 
nothing of the Nandvansi Ahirs. D. W, No. 
25 Mabadeo Prasad, who came originally 
from the Banda District in Bundelkhand, 
states that the Ahirs in Bundelkhand 
are Sudras. He has never beard of Nandvansi 
Ahirs. Witness No. 26, who came from Bundel* 
khand 28 years ago and has still relatives 
there, speaks to Ahirs in bis native country 
being Sudras. He also states hs has never 
beard of any caste called Nandvanei, 
D. W. No. 27 Hamdas, a Brahmin, by occupa- 
tion a Pleader of Raipur, states that the 
family comes from Bundelkhand and be 
hag vieited that province some five or s'x 
times. He states that bis caste-fellows 
always regard Ahirs as Sudras. The witness 
does not know if Nandvansis are Vaiebyar. 
P. W. No. 28 Rajaram, a Daewa Ahir of 
Dhamtari, slates that be is a Sndra. He is 
married to the daughter of plaintiff Domar- 
faingh’s sister. D W. No 30 Bamsewak. a 
relative of the plaintiffs, and D W. No. 31 
Panobobai, (he step-sister of Domarsingb, 
state that the family are Sudras. Bhaira 
Prasad Bani i of Chbattarpur says that 
Abirs are Sudras and allow widow ra mar- 
riage. He also states that a Ahir is termed 
a Dauwa whose wife suckles a chief’s son, 
and these are Sudras. The next witness is 
V^ijai Lai Gbaudbari, another Bania from the 
same State. He says he never heard the 
term Nandvansi but Ahirs are .Sad^M,and 
oonfiras the forager witacsg Pf|awA8 
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are Ahirs whose women have been wet- 
narses in ohiefs* families. Pandit Gaya 
Prasad -Tiwarf, a Pleader of Chhattarpnr, 
etates that the Ahirs in his State at e Sadraa 
bnt he does not know the Nandvanai Ahirs. 
Witness No. 36 for the defendants, Daawa 
Sitaram, Jamadar, PoHoe, Ohhattarpnr. has 
also not heard of Nandvansi Ahirs, hot oorro- 
horates the Pleader's statement that Ahirs 
are Sadraa. He states that formerly the 
pare Ahirs of Bandelkhand did not inter- 
mary with Daawas bat are now beginning to 
do so. 

= We have endeavoured to ascertain from 
various books of reference what we can about 
the Ahirs and especially about the sab oaste 
of that tribe to which the parties to this 
snit belong. Ahirs are a caste of cowherds, 
milkmen and cattle-breeders, varionsly known 
as Ahir, Gaoli, Gaola, Golkar, Gaolan, llawat, 
Gabra and Mahakul. The principal eab 
castes cf the tribe in Northern India are the 
Jadhav Vansi, Go^al Vansi and Naod Vansi. 
The parties to this litigation are members 
of an offi^bcot of the latter sub-caste. It 
has been argued that all Nandvansi Abirs 
are descendants from Nanda, the cowherd 
foster father of the god Krishna. The argu- 
ment is purely ooDjsotural. Russell in his 
“Tribes and Castes of the ("entral Provinces 
of India,'’ the standard work on castes 
and tribes iu these proviocss, states that 
' the Dmwa or wet-nurse Ahirs are descend- 
ed from the illegitimate offspring of Bundela 
Rajput fathers by Abir mothers who were 
employed in this capacity in their families” 
(page 25, Volume II); and farther that 
“widow re-marriage is permitted and 
a widow is often expected to marry the 
younger brother of her deceased husband ” 
Widow re-marriage is a eign of the Sudra. 
Tn “Hindu Castes and Seott” by J. N. 
-Bbattaobarjee, page 29 tbe author states 
%bat cowherds are Sudras though high up 
in the Sudra castes. Steele in his “Law and 
Custom of Hindoo Cantea” at page 105 ranks 
the Abir Gaoli below Kooubees. As regards 
Damob, a district containing a large 
number of Abirs and not far from Bandel- 
kband, tbe District Gazetteer at page 53 
speaking of the tribe states that “The 
Dan was are another sub division who 
are really ilUgltimate, as they are the 
bfijpring of BucideU fathers by Abir 
Borneo, who were employed as '.datB or 
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wet-nurses in Bundela families.” In the 
Raipur District Rawats constitute about 
10 per cant, of the population. These tribes 
are said to be of comparatively low origin in 
which the re-marriage of widows is permitted: 
see pages 96-97 of the Raipur District 
Gazatteer. The author of the Dlstriot 
Gazattear of Saugor, a District where 
Ahirs are numerous, writing of Dauwa 
Abirs, states at page 61> that they are the 
offspring of a Bundela father and Ahir 
mither. S\x^\ unions are still frequent, 
and their off^p^ing beoome Dauwa Ahirs and 
form a separate sub caste. The plaintiffs here 
oUl themselves Dauwa Naudvansis. Sioh 
authorities as we have been able ts 6 id un- 
qiestioaably plaie the Abirs among the 
Sudras. Nesfield in his “Sketch of tbe 
Caste System of the North West Pro^inoea 
and Oaih” places the pastoral caste above 
the Kahara, Khawat?, Doimars and other?; 
and Sberring at page 334 of the lab Volnme 
of his Hindu Tribes and Castes states that 
“commonly the Ahirs are regarded as Sudras.” 
In Volume Xllt of the Report of the Cenms 
of India for ItOl, page 160, six ca'stes are in- 
eluded among the proper twioe-born, namely 
Brahman, Rajput. Khatri, Kayastba and 
Parb’iu, K\ran Mahanti and Binia. Below 
these castes is slid to be the Ahir; see page 
166. The sacred thread is a distinction of 
the twice-born. It is admitted that Dauwa 
Ahirs do not wear it We can find nothing 
in the books to show that Abirs are Vaishyas. 
In DxUp V. Qjnpit (O it was taken for 
gran'ed that they are Sudras. From tbe 
defence evidencs we are cf opinion that it 
has been established that Ahirs, whstber 
o! ths Nindvand or any other sub caite?, 
are Si irai an 1 that the D lawi Abirs are a 
lower caste than tbe pure Abirs. 

It is now necessary for us to examine the 
evidence to see whether churi forme of 
marriage are allowed in the Nandvansi sab- 
oaste, whether tbe family iu suit have from 
long residence in Chhattisgarh adopted the 
c^urt form if they did not follow it in their 
own oouotry, whether Hirondi was a Kurmi, 
whether she married Bhaiyalal in the churi 
form and whether that marriage is legal. 

As far as we kno w, all Sudra castes allow 

re-marriage by the Pat or churi form. The 
evidence on rooord is insuffisianb to warrant 

(1)8 A. 397; A. W. N. (1686, 136. 

^ 4 
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any Bodins whether re^marriages or churi 
marriages are allowed in the Nandvansi 
oaate in Bandelkhand. The evidenoe on the 
question is partisan but tends to point to 
the faot that euoh marriages are not in 
vogue. On the other hand it is clear, in 
faot not denied, that among the Ahirs of 
Gbhattisgarh churi marriage is allowed and 
is common. There is little doubt that the 
family, when they migrated to Ohhattisgarh, 
followed the customs of the Ahir castes found 
in that part of the country. There is 
evidence to show that these Danwa' Ahirs, 
an illegitimate branch from the parent stem, 
finding no brides from their own part of the 
country in Cbbattisgarfa, married women who 
were residents of their new domicle. Domar« 
singh’s recent marriage in Bundelkband 
seems to have been entered into with the object 
of affecting the decision in this suit. There is 
some evidenoe to show that Jodhasingb, the 
original emigrant, married a Rajputin: see 
the statements of Nanki (D. W. No. 1), 
Majbutsingh (D. W. No. 6), Ujirsingh (D. 
W, No. 7) and of the defendant Hirondibai 
herself. Jalamsingh was the offspring of 
that union. It is admitted now, in view of 
the ample evidenoe there is on record to 
prove it, that Hirondibai was a Kurmi. 
Her husband has been examined. He seems 
to have been a minor when his wife eloped 
with Bhaiyalal and his father arranged the 
divorce for him. On a criminal complaint 
being lodged Bhaiyalal had to pay Rs. 300 
to the injured husband. P. W, No, 1 
Kulanjan, Musammat Hirondi’s former hus- 
band, states:^ 

The three hundred rupees were spent in 
giving a caste feast. 

The feast is called Martijiti. It was 
given to show that henceforth my wife 
was dead to me. In snob oasss the woman is 
at liberty to marry again as well as the man. 

I mean when the Martijiti feast is given, the 
wife is divorced and she is at liberty to 
remarry in churi form.'* 

We see no reason to doubt this state- 
msnt, and Musammat Hirondibai was a free 
woman according to the customs of her 
caste when she entered into an alliance 
with Bhaiyalal. That Bhaiyalal married her 
in the churi form is amply proved. 

D. W, No. 1 Nanki w'is present at the 
wedding. D, W. No. 2 MiSomed Inamulla, 
a Sob-Assistant Surgeon^ states that Bhai* 


tl£2d 

yalal told him that Hirondibai was hia' 
churi wife. D, No, 3 Halka speake 

to the same faot, D. W. No. 5 Kodu was. 
present at the wedding, D. W, No. 9 
Birajoo was also present at the wedding 
as was Sadubai D. W. No. 12 and Paramy- 
bai D, W, No. 13. D. W. No. 19 Abdul 
Rahim, a Sub^Inspeotor of Police, says that 
the deceased Bhaiyalal used to say that. 
Hirondi was his churi wife, and Hirondilfai 
herself speaks to being married by that 
ceremony. There is much evidenoe to 
show that the two lived together as 
husband and wife. We find it proved that. 
Bhaiyalal married Hirondi in the churi 
form. There are other instances given of 
such marriages in the same caste, though 
plaintiffs’ witnesses speak to marriages in 
the churi form being forbidden. D. W,. 
No. 4 Thakurram, a member of the oaste» 
was himself married in the churi form. 
D. W, No. 32 Biharilal Bhairoprashad states 
that re*marriages are allowed as does 
D. W. No, 33 V^ijailal Bania, though 
these witnesses are contradicted by 
Gayaprasad D. W. No. 34. D. W. No. 35 
Danwa Lalla admits that widow marriages 
are allowed, but states that the members 
of the caste cannot marry a Kurmi and 
D. W. No. 36 Danwa Sitaram says the same 
thing, D, W. No, 11 Bebari says that mar- 
riages outside the caste are allowed. His 
sister was married to a Ahir, whdse 
mother is a Rajputin and that man’s dau- 
ghter has again married a Ahir. D, W. 
No, 28 Rajaram, who is married to 
Domarsing's sister’s daughter, speaks to 
churi marriages being permissible. He states 
that one Gumanabai, a relative of Domar- 
sing, married in this form Ganesh Ahir 
of Amraoti, Bebari’s sister Mainabai has 
been married in churi form to Koda 
Ahir, D. W. No. 30 Ramsewak says 
that Rukbmabai, the widow of his elder 
brother Chotelal, married in the cAuri 

form Rai Bahadur, one of the plaintiffs^ 
and this statement is corroborated by that 
of D. W. No. 31 Panohebai, who also speaks 
to Mainabai’s churi marriage. That there 
IS some truth in the allegations as regards 
Rai Bahadur is apparent from the way 
in which witnesses for the plaintiffs 
fenced with the question. The father of 
a girl to Rukbmabai, it is admitted by the 

Mukaddam Bberkban P. W. No. 28, was 
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Bhown in the Kotwal’s book as Rai Bahadar, 
though the witness attempts to show 
that this is a false report. There is little 

doubt that Eai Bahadur 
mabai by the- rfSuri form. D. W. Ho. 31 
Panshobai also speaks to two other mar. 
riages in this form, one Nilkanth having 
married a Raontin by name Kanohar, and 
speaks to a relative Bamdhin marrying a 
Brahmin widow. 

We are eatished that the chun form is m 
vogue among the oaste to whieh Iho parties 

It Is argued that in Exhibit D-2 Bhai- 
yalal desoribed Hirondibai a<i his wife, but 
he mentioned therein his heirs and by^ia 
heirs he. must have meant his brothers. We 
are not pressed by this argument. By the 
expression “heirs” he doubtlePs meant his 

reversioners. 

It is coneeded that if the parties are 
Sudras then the weight of authority as 
regards the mixed marriage is against the 
appellants. It has been held in Vpoma 
Kuchain v. Bholaram Dhuhi (2) that there 
is nothing in Hindu Law prohibiting 
marriages between persona belonging to 
different sections or sub divisions of the 
Sudra caste. A Knrmi is admittedly a 
Sudra. The same principle was enunciated 
in Mfl/*an^ut;a Irappa v. Oangava Mallappa 
(3), Muthusami Mudaliar v. Masilamani C4) 
and by their Lordships of the Privy Council 
iu Inderun Valungypooly Taver y. Ran'iasaujmy 

Pandia Talaver (5). 

The fact that plaintiffs and other mem- 
bers of the oaste were present at the 
2nd defendant’s wedding and that 


praotioe was in vogue in their oountiy of 
origin cr not, the ehuri form of marriage 
prevailing in Chhattiegarh. PoAsibly until 
quite reoently these Ahirs were con- 
sidered out of oaste by their fellows 
in Bundelkhund owing to their adoption 
of Ohhattisgarhi customs. But that these 
mixed marriages were looked on by them- 
selves as valid is clearly established. By 
her marriage Hirondibai was looked on as 
a member of her husband’s caste. It is 
proved that in the family and by out- 
siders the marriage was looked on as 
perfectly valid and the offspring of the 
marriage married into the oaste. There is 
no legal objection under the Hindu Law to 
such a anion. 

The finding as to the Wills is not attacked 
and the last ground of the memorandum of 
appeal has not been argued. 

The result is that this appeal fails and is 
dismissed with costs. 

Appeal diemissed. 


COURT OF THE BOARD OP REVEJ^UB, 

UNITED PROVINCES. 

Secohd Appbxl Petiiion No. 22 op 1918-19, 

March 26, 1919. 

Present: — Mr. Ferard, S M. 
Musammat BISMILLAH BEGUM— 

A ODPT.T. I N'T 


Bhagwatibai married a man of her own 
caste paints to the union between Bbai- 
yalal and Hirondibai being valid. If, as 
attempted to be made out by the evidence 
for the plaintiffs. Bhagwatibai was a result 
of adulterous intercourse, she would not have 
obtained a husband in the oaste. There 
is little doubt that this branch of the 
Dauwa Ahirs, on settling in Chhattisgarb, 
married women of castes equal or superior 
to Hheir own and adopted, whether the 

(2) 16 0. 70ft. 

(81 8 Ind. Ofts. 902; 3^ B. 693; U Bom. Ii. R. 822. 

(4) 6 Ind. Caa. 42; 33 M. 342; 20 M. L. J. 49; 7 M, 
Sj T 17 

’(6) 13 M. I. A. 141; 3 B. L. R. P. 0. 1| 12 TJT. R. 
?.0.41t 2 Bath. P. C. J. 207; 2 Sar. P. 0. J. 498; 20 
R. R. GOi. 


versus 

CHUTTAN— Respondsnt. 

Agra Tenancy Act {II of 190\), 8. 13 (b)— “Fear,** 
meaning of — Tenant re-admitted within one calendar 
year, ivhether holds continuously. 

The “year” referred to in section 13 (6) of the Agra 
Tenancy Act is a “calendar year.” Consequently, 
whore a tenant was ejected on the 2l8t August 
1913 and was re-admitted on the Ist July 1914, he 
was held to have been re.admitted within one yeai 
from the date of his ejectment, within the meaning 
of section 13 (b) of the Agra Tenancy Act. fp. 300!. 
ool. 1.3 

Second appeal from the order of the Com- 
missioner, Robilkhand Division, dated the 
10th August 1918, in the case of ejectment. 

JUDGMENT. — Only grounds Nos. 1 and 2 
are pressed, It is admitted that the 
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-respondent was ejeoted on .21st Angnst 
J913, I.6., early in 1321 FasH (not 1322 
as aooidentally written by Commissioner) 
.and re admitted at the beginning of 1B22, 
ue,, on Ist July 1914. 

He was thus re* admitted within one 
^calendar year from the date of his ejeot- 
ment, and no authority is shown me for 
holding that the year referred .to in seo- 
tion 13 (6), Tenancy Aot, is not to be 
.oonstrued as a calendar year, the usual 
significance of the word. This is the 
view which the Board, as far as I recollect, 
have taken in previous oases. 

A reference to rule 61 (IV), B.O. 1-Vl 
does not really help the appellant if it be 
closely examined. I dismiss the appeal 
with costs, t 

Appeal dismused. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

First CiViL Appsal No. 47-B of 1918. 

September 12| 1919. 

Preient’. — Mr. Mittra, A. J. 0. 

PRATAPSINGH aizas RAJA ANAND 
RAO — Defendant — Appellant 

t'ersut 

RAJA DATTAJI RAO — Plaintiff — 

Respondent. 

Limitation Act (IX of 1908.^, Sch. J, Art, 120 

Declaration that defendant is not son of particular 
persony suit for — Limitation, commencement of. 

A suit to obtain a declaration that a person set 
up as the son and heir of a deceased is not the right* 
ful heir must be brought within the period prescrib- 
ed by Article 120 of Schedule I to the Limitation 
Act, and such period begins to run from the time 
when, to the knowledge of the plaintiff, the title of 
son and heir to the deceased is set up [p. 302, col. 1.] 

Appeal against the decree of the Second 
Additional District Judge, West Berar, 
Akola, in Civil Suit No. 3 of 1913, dated 
the 29th July 1916. 

^ Dr, fl. 8, Qour and Mr. 7>. W, Kathale, for 
the Appellant. 

Messrs. M. Ri Jaikar, D. S, Warde, M, 
BhowfinUha^nkar ,a^d V, K, Rajwadi, for the 
Respondent. 

JUDGMENT. — At DeolgaTn Raja in the 
Bpldana DistPiot ip Berar is situated the 


ancient Sanstban of Shri Balaji, said - 'to 
■have been held for somo generations 6y 
the well-known Maratha family, ‘ Jadho, 
One Ramdas. and others sued in Ciyil 
Suit No. 3 of 1905 on the file of ihe 
First Additional District Judge, Buldana, 
disputing the right of Baja Bajirao JI io 
hold the Sansthan temple and property 
belonging thereto as bis own. Baja Bajirao 
II was the defendant in that ' case, "bni 
died on the 6th of Janoary 1906 before 
■it was disposed of. ^ His widow .Bani 
Vemnnabai then oame on the record as 
his legal representative and one Anandrao, 
said to be the postbnmons son of Baja 
Bajirao, was also brought on record on the 
.8th December 1903. 

The present plaintiff Raja Dattajirao 
Brishnarao applied on the 19th .November 
1909 for being added as a defendant, but 
bis application was dismissed in default 
on the 4th January 1910. He has filed 
the present salt* claiming in the plaint to 
be the member of an undivided family 
with Bajirao and entitled as snoh to the 
ownership of all property belonging to the 
Jadho family. It was denied that Rani 
Yemunabai was pregnant at the time of 
her husband Bajirao’s death and Anandrao« 
the defendant in suit, is described as a 
false and spurious heir, no son of Bajirao’s 
bat a boy foisted on the family by Rani 
Yemnnabai and Rani Ahilyabai, the grand- 
mother of Bajirao, in a wicked attempt to 
defeat the claims of the plaintifT. - His 
prayer in the plaint bes been translated* 
as follows: — 

* (a) That it may be declared that tho 
defendant in suit is no son at all born 
of the loins of the late Raja Bajirao 
Mansingrao, that be is not the true heir, 
thf^t he has been put . np falsely as heir, 
and that he has no right at all to remain 
on the record of the Civil Suit No, 3 of 
1905. on the file of this Court, 

(6) That it may be declared that plaint- 
iff is the true heir of Raja Bajirao 
HaDsingrao and that after him he is 
entilled to have his name entered in 
Suit No. 3 of 1905 on the file of this 
Conrt as defendant in his capacity as the 
true heir and legal representatiTJ of the 
late| Raja Bajirao Mansingrao. 

(c) Defendant may be ordered to pa^ 
the plaintiff’s costs in the suit, ' . t: :i 
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((2) The plaiDtiff may be granted snob 
other and farther relief as the Coart may 
deem proper.*’ 

The following genealogioal tree wbioh 
has been admitted shows the relationship 
between the present plaintiff and Bajirao 

II;— 


RAJA VENKATRAO 

« 

I 


Baja Bajirao married Ahilyabai, Baja Bamchandrao 

died 19 <3 | 


Baja Erishnarao 


I 

Raja Mansiograo, died 1878 

' ( 't 

Raja Bajirao died If 06, Yadeorao. Raja Dattajirao, 
murned Yemunabai, 

died December 19C8- ^ arntm. 


The following dates of deaths are 
important: — 

Raja Bajirao H, 6th Janaary 1906, Rani 
ITemanahai, Deoemher 1903, and Rani 
Ahilyabai, 191 i. 

Rani Nihalkaar, the atep*motber of Raja 
Bajirao, died daring the pendenoy of the 
aait. 

For the defendant it was contended 
that Raja Anandrao was the true son of Raj^ 
Bajirao. Various other pleas were raised 
which it is anneoessary now to enter into, 
for we intend to decide this appeal on 
the qaestion of limitation. It is sufficient 
to state that the decision of the Trial 
Ooart was embodied in the following 
decree: — 

"It is ordered and declared that the 
defendant Anandrao is not a son born of 
the loins of the late Raja Bajirao and 
that the plaintiff is the heir to him.” 

Against that decision the present appeal 
has been 6led. 

The question for decision is whether 
the suit is within time. The plaintiff says 
that the cause of action arose on the 
4th January 1910, when the Court in 
Civil Smt No. 3 of 1905 dismissed the 
plaintiffs application to be brought on 
the record of that suit as the legal 

representative of the late Raja BaifpAn 
The relief that this Court is to declare 
^e plaintiff as the legal representative of 
Raja Bajirao for the purposes of Sait 
No. 3 of 1905 is misconceived. In any 
case the plaintiff having been sabsequently 
made a party to Sait No. 3 of 1905, no 




SOI' 


sach declaration in respect of this Bait’ 
should now be granted. The basis upon 
which this relief is asked is that the plaintiff 
is the real heir of the said Raja. In the' 
plaint the case made out was one of 
BUaoeasion by sarvivorahip in regard to joint- 
property. This position is no longer^ 
maintained. The defendant filed an applica- 
tion dated the 2nd April 1918, in which' 
he asked further pleadings and issnes to 
be framed. Upon this the plaintiff admitted 
that Rani Nikhalkaar, the step-mother of 
Raja Bajirao, was alive when the state- 
ment was recorded on the 22ad Aprili 
The plaintiff pleaded that she baa no" 
status as a preferential heir and that the 
plaintiff is also entitled to maintain the 
snit as the next reversioner, and for tha't 
purpose he prayed that he may be allowed 
to amend the pleadings. The Conrt passed 
an order disallowing the defendant’s ap^ 
plication, and with that the plaintiff’s 

prayer for amendment was presumably also 
disallowed. 

According to the defendant-appellant 
the right to ene for a declaration accrued 
on the 29th January 1907, when Rani 
Yemunabai prayed in her petition to the 
Talnkdar of Aurangabad {vide Exhibit 
P-10) that after due enquiry a oertifioate 
of heirship be prepared in the name of 
her eon. the defendant Raja Anandrao. 
The defendant farther contends that timfe 
began to run against the plaintiff at least 
from the 14fch March 1907, when he filed 
his counter-petition (Exhibit D 21) in the 
inqai^ry started upon Rani Yemunabai’s 
petition. The snit was instituted on the 

nth Jaly 1913. that ia. more than ei^ 

came to know of 
a deeoite assertion of title od behalf of the 
defendant. 

The suit cannot be regarded as One 
for possession, npon a ten rupee stampi 
by reason of the property being id 
cuMia Ugzs. It may ha noted that therb 
was a Reoeiver appointed of the templb 

when the suit wae filed would* iT*^ 

txLT^hi *pisn ^ - 

to argue that the suit shouirbe regarded 
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B8 in substftnoe od6 for possosston though 
in form ono of doolurution. In unsvror to 
the defendant's plea that the plaintiff 
oannot bring this suit simply for a deolara' 
tion without asking for oonee^uential 
relief, the plaintiff has stated that by 
reason of the property being under attaoh- 
ment in the Hyderabad territory, no aon- 
seduential relief con be asked for. Similarly, 
in reply to a plea on the part of the 
defendant that he is in possession, it has 
been pointed ont that the property in suit 
is in the eustody of a Reoeiver. But 
all the same the suit is nowhere deseribed 
as one substantially for possession. 

If the suit Qould have been regarded 
as one for possession, then it would not 
be barred by limitation, as snob a suit 
would be governed by Article 141, the 
oanse of action aooraing upon the death 
of Rani Yemunabai and Ahilyabai. Bat 
snob a suit would be premature if the 
step- mother of the deceased, as we are 
inclined to think, is a nearer heir than 
the plaintiff nnder the Bombay School of 
Hindn Law, which applies to Berar. 

The suit must be regarded as one for 
a declaration, to which Article 120 of the 
Limitation Act applies. In our opinion, 
the right to sue for the declaration 
accrued at least at the time when to the 
plaintiff's knowledge the defendant was 
set np as the son and heir of Raja 
Bajirao. This admittedly took place more 
than six years ago. It mast be noted 
that in the revenue proceedings in Hydera 
bad both Rani Yemunabai and Rani Abilya- 
bai were supporting the claim of Raja 
Anandrao. 

An attempt was made to bring the 
case under section 13 of the Limitation 
Act as applied to Berar, but this is a 
new plea which involves inquiry into facts, 
and the plaintiff is not entitled to have a 
remand for this purpose. The fact that 
the defendant objected to tbe jorisdiotion 
of the lower Coart, amonnts only to an 
admission that be was not living in 
Berar at the date of the institution of 
tbe suit and nothing more, there being no 
admission that tbe defendant was absent for 
a definite period of time. 

It is urged that as in her petition 
(Exhibit F-10) Rani Yemunabai asked 
f^r an inquiry, time did not run until 


4 

the inquiry terminated in a final order. 
If this view be correct, then the suit 
would ^ not be barred. An examination of 
the Limitation Act, however, shows that 
where the starting point of limibation 
is. an order, it is expressly so state 1, ai 
in Articles 11, 11 (a) and 13. In all 

these oases a short period of limitation 
has been fixed and it is necessary to have 
the order set aside. An order for mutation 
by the Revenue Authorities is not an 
order which has to be set aside. We 
know of no authority for holding, in a 
case where there is no express provision 
of the Limitation Act to that effect, that time 
does not begin to run till after an inquiry 
an order has been passed. 

The respondent relies upon the following 
passage in the jadgmenb of Ghosh, J., 
in Ohukkun Lil Hoy v. LolU Mohan Hoy 
( 1 ):- 

Now, it seems to me that, except in 
the few cases especially provided for in the 
Limitation Act (e. p , a suit to obtain a 
declaration that an adoption is invalid, or 
(hat an alienation by a widow is not binding 
on a reversioner), a snit for a declaratory 
relief of this nature cannot be held to be 
barred, so long as the right to the 
property, in respect of which the declare* 
tion is songbt, is a sabsisting right. S) 
long as the widow was alive, tbs plaintiffs' 
right as reversionary heirs was a subsist* 
ing right. And' 1 am disposed to tbiok 
that the right to bring a suit to construs 
tbe Will and codicil, and for a deslaration 
of tbe plaintiffs' right, is a cootinning 
right, and may he claimed within tbe 
statutory period (whether it be twelve 
years, or six years nnder Article 120^ 
from tbe time when the plaintiffs beoouis 
entitled to possession or other consequential 
relief. This suit having been institutei 
Within six years from the time of Rkjeshury's 
death is, therefore, amply within time-” 

This case is not on all fours with ths 
present and this view, moreover, has not 
been followed in ether cases; see Poria 
Aiya Anhalam v.Skunmugasuniaran (2). 

By reason of tbe attitude of the two 


(1) 20 C. 906 at p, 925. 

(2) 22 lad. Oas. 616; 83 M. 903; 26 M. h J. 1 tO; 
Jd. h, T. I12j (1914) M. W. N. 417; I h. W, H9 (F, 
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K%iiia the plaiatiff ooald have ioatitated 
this suit £or a deolaratioa ia Marab 1907. 
The ri^ht to sae is, in oar opinioD, not 
a oontiuaing right. If Anandrao’s olaim 
had bsen withdrawn, the case might have 
baen diffaraot, bat tho olaim hai baen 
persistently asserted. 

The ease of Bavji Mahaiu Patil v. 
Saku'i KaZo;i (3) relied on by the 

plaintiff-respondent is distingaishable. 

There it was held that the plaintiff's 

right to sae for the partioalar deolaration 
asked for did not aoorne until the death 
of the widow. The deolaration related to 
the plaintiff’s right t) ba entered in the 
patelki vatan register in the plaoe of the 
defendant. No further relief apparently 
oould have been asked in the Civil Court, 
Buoh farther relief bsing only enforoeable 
in the Revenue Department. Suob a suit 
would be governed by Article l4tl of 

the Limitation Act. The Subordinate Judge 
no doubt relied upon Article 120, but all that 
Soott, 0, J , held was that the right to 
sae for a deolaration did not arise till 
after the death of the widow. It was in 
that case nnneoessary to deoide whether 
Article 121 or Article 141 applied. 

The oases under Artiole 118 and Article 
119, if anything, support the defendant- 
appellant’s contention that the right to 
sue for a mere declaration in the present 
instance accrued, as we have already stated, 
when the defendant was set up as the heir 
of Raja Bajirao. 

Bdusammat Nihalkur died at some time 
before the termination of the suit. If the 
plaintiff is entitled to possession, then his suit 
for possession would not be barred by limita- 
tion. But the present suit, which mast be 

as one solely for a declaration, 

18, in our opinion, barred by time. In 
this view it is unnecessary to go into the 
merits of the case. 

The result is that the appeal succeeds 
and the* suit is dismissed on the gronnd 
that the suit regarded as one for a declara- 
tion 18 barred by limitation, and it is, 
therefore, dismissed with costs. The plain- 
tiff will pay the defendant’s coats in both 
Courts. 

Appeal allowed. 
k (3)15 lad. Oas. 964j 34 B. 32li 12 Bom. L. U. 204. 


OAS^S. 



COURT OF THE BOARD OF REVENUE, 

UNITED PROVINCES. 

Petition No, 21 of 1918-19. 

November 1, 1919. 

Presenf:— Mr. Ferard, S. M. 

Musammat MUBARAK FATIMA 

Appellant 

versus 

MUHAMMAD QULI KHAN— 

Respondent. 

Res judicata— Pariifion case^Interprefation f 
jadgment — Partition not carried through— Decision 
whether res judicata. ’ 


The interpretion of a judgment in a previous 
partition case by a Court competent to try the sub- 
sequent case between the same parties and on the 
same subject-matter operates as res iudicata fn 
304, col. 2.] 

A decision constituting res Judicata passed in a 
partition case does not lose its force as res Judicata 
because the partition was not ultimately carried 
through, [p, 304, ool, 2.] 

Third appeal from the order of the 
Commissioner, Rohilkhsnd Division, dated 
the 19th October 1918, in the case of correc- 
tion of khewai. 


JUDGMENT. This is a third appeal under 
section 213, Land Revenue Act. It ia, there- 
fore, to be seen whether tbe Commissioner’s 
decision is contrary to some specified law or 
usage having the force of law. Defendant- 
appellant is Musammat Mubarak Fatima. 
Plaintiff- respondent is Muhammad Quli Khan 
altw Amir Husan Khan. The latter applied 
for correction of khewat to tbe effect that one- 
sixth of 3 hiswjas odd in this village Mnndia 
Jagir be recorded in the name of Musammat 
Mubarak Fatima, defendant-appellant, and 

the rest in his own name All the ’ three 
Courts below have accepted this. Grounds 
Nos. 3 and 4 of this third appeal are to the 
effect that the Courts below have not complied 
with section 40 (i), Land Revenue Act which 
lays down that mutation oases should be 
decided on the basis of possession, and have not 
oons.dered the effeot of a certain prodte ease 
Nothing was said .n the gronnds of appeal to 

the Commissioner about physical possession 

One gronnd alluded to the result of a nrn 
hts suit but It was not pursued then and' 
appellant e Counsel drops the matter on hew. 
mg from the respondent that the said nm 
ets suit has been recently decided in resp^^d" 
ent 8 favonr by the High Court The 
argument before me ha, been eutl% aMn 
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tbd lower Oonrts, on the question of 
superior title under seotion 40 (2), Land 
Revenue Aot, It is oommon ground that 
Musammat Rabimunissa, anoestress of the 
parties, left 7 biswoB in this village. In 
1915 Musammai Fatima, defendant-appellant, 
applied for partition of her share. Plaintiff- 
respondent claimed the whole and was 

4 • ♦ * « 

referred to the Civil Court. He sued in 
the Court of the Subordinate Jodge and 
in paragraph 9 Of plaint he claimed to be 
the sole owner of the property speoiGed at 
3 odd. The Goal decision of the 

District Judge, dated 26th January; 1916, 
(in appeal from the Subordinate Judge’s 
Order of 10th August 1915) wa's that 
Musdmniat Mubarak Fatima, the defepdant- 
respondent before him, was entitled to one- 
sixth of the property left by Rabimunissa; 
he did not, however, mention exactly the 
extent of that property. On receipt of his 
decision in the partition Court the partition 
officer and the Collector in Grst appeal, dated 
I4th February 1917, concurrently decided 
that the Judge's decision should be construed 
as giving Musammai Mubarak Fatima one- 
sixth of the subject-matter of the civil cases, 
which was 3 biswas odd only, ' This is clear 
from the Collector’s appellate order of 14th 
February 1917 of which copy is on the file 
before me, though copy of the partition officer’s 
order has not been filed. 

It was open to Musammaf Mubarak Fatima 
to appeal further. She might have done so 
against the concurrent decisions, as the 
correct interpretation of a document, which 
includes a judgment, is by settled law a 
question of law. She did not, however, 
take this course, but withdrew the partition 
case and filed a suit in the Civil Court to 
have her right deolarad. No doubt what she 
wanted was to have a more specific finding 
than that of the District Judge of 26th 
January 1917. Her case was thrown out 
by the Munsif on loth August 1917 and 
by the District Judge in appeal on 17tb 
December 1917, on the ground that the 
matter was judicata by the judgment of 
26th January 19l7. Appeal to the High 
Court under Letters Patent is pending. 

The present case for correction of records 
was instituted by plaintiff-respondent, Quli 
Khan, in order to have the revenue records 
brought into accordance with the judgment of 
the District Judge of 26th January 1917, 


[1926 

% • 
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as interpreted by the Assistant Collector anS? 
Collector in the partition case. The Oourta! 
have all decided that the interpretation of the, 
judgment in the partition case, against which 
as^ I have said Afufiammof Mubarak Fatima 
might have appealed but did not, stands as. 
Tes judicata. The question is whether it does* 
or not. I am of opinion that it undoubtedly 
does. The Assistant Collector, who decide^ 
the point in the partition case, was competent 
to try the present case, the parties were 
the same and the subject-matter the same, 
I am inclined to think, as did the Judge in 
his appellate order of 17th December 1917,' 
that the interpretation which the Courts in 
the partition proceeding put on the District' 
Judge’s decree of 26tb January i9l7 was 
incorrectly narrow, but under the law 
that interpretation must be accepted as tes. 
judicata unless a different' course becomes 
possible as a result of Musammat Mubarat^ 
Fatima’s appeal, which is pending in the 
High Court. I do not feel justified iu acting' 
under seotiou 151, Civil Procedure Oodej 
while that appeal is pending in the High 
Court. 

I cannot accept appellant’s ooDtention that 
because the deoisious oonstitntiug res judicata 
were passed in a partition case which was .not 
ultimately carried through they lose their 
force as res judicata. 

The decision of the Commissioner now 
under 3rd appeal being a correct interpretation 
of the law of res judicata cannot be interfered 
with by me under section 213, Land Revenue 
Aot. I, therefore, dismiss the appeal with 
costs and Rs. 20 Pleader’s fee. , 

Appeal dismissed,' 


NAGPDR JUDICIAL COMMISSIONER S 

COURT. ' 

Seco.'Id Ci7il Appe4L No, 565 op 1918. 

July 22, 1919. 

Present'. - Sir Henry Drake-BrookniaD, Kt,, 

J. 0. 

R AMDAY AL — Plaistipp — Appet-UNT 

versus 

, Mu,iammat JAGRANI and anombr — 
Defendants — ^Respondents. 

Abadi, houtis in, tranufer of — Occupation of transferee 
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not objected to by landlord,' effect of ^Well sunk in 
abadi, whether inconsistent loith purposes of grant. 

As a general rule, where no objection is made hy 
the landlord to the occupation of the abadi site by 
the transferee of a house standing thereon, it 
must be presumed that such transferee had per- 
mission to occupy it on the same terms as his 
transferor, [p. .3d6, col. I.] 

The sinking of a well on premises in the abadi 
occupied by an agriculturist is not necessarily incon- 
sistent with the purpose for which the land was 
granted, especially where there is no indication of 
any injury to the interests of the landlord, [p- 306, 
ool» 2 j 

Appeal agaioat the deoree of the 
Additional District Judge, Sangor, io Civil 
Appeal No. 68 of 1918, dated the 3Ut 
August 1918. arising out of Civil 
Sait No. 217 of 1916. in the Court of 

the 2od Munsif, Saugor, deoided on the 6th 
Marah 1918. 


OASES, 3^5 

The defendant now oooupies Gajadbar’s 
premises and those of Bansidhar Miear 
are oooupied by his brother Gioesh. The 
position will be olear from the plan prepared 
by the Amin on the 20bh November 1918 
for the purposes of this case. In that plan 
the area admitted by the plaintiff to 
correspond with Bhau’s premises is coloured 
red. There is no evidence to indicate 
that the portion left unoolonred was ever 
occupied by any one but Bbau before the 
sale of 1887, and it would seem that if 
the boundaries given in Exhibit D l are 
correct, the portion coloured red in the 
Amin’s plan is considerably too small. It 
suffisas, however, for the purposes of thU 
appeal to note that the site of the well 
is undoubtedly within the area once occupied 
by Bbau. 


Mr. B. V. Praikan, for the Appellant. 

Mr. O, L, Subhedar^ for the Respondents 

JDDGMENT.-The village of Kajawa 
divided into three pato, two of 4 ann 
and one of 8 auaa=>. The plaintiff ow 
one of the 4 annas paitis, while tl 
defendant with one Bbau owns the thi: 
path and is also a tenant of land in tl 
plaintiff B part*. Bbau and his brothe 
had ooeapanoy laud in the village and 
connection therewith had a house ar 
compound which is now in the plaintiff 

2l3t Janaa. 

lb«7 Bhau and his brotherg sold tt 
oooapanoy holding and the premises i 
the a6ai, to Gijadhar Ti^iri and h 

of R,"' 2 * <’"'’^!deratio 

Pershld Of Kissh 

that^ fqn o°“‘“on grout 

that in 1911 she oinstrastsd a dMan i 

n iflS h" of Bhau'a premises an 
in 1916 began to dig a well about 3 

feet from the southern end of the dahla 
• stood: the house itself fail djw 

ml 904 . Exhibit D l gives the b.aodth 

01 Bhau 8 premises as follows: 

(1) On the north annhll^ 

(2) On the east and 8outh....thB premia! 

( Ora fk i. ^ftjadhar Tiwai 

U) On the west Bansidhar Misar 

premise 

1^0 


Id the plaint the land in dispute was 
described as a square plot 10 or 12 
cubits in length and 10 or 12 cubits in 
breadth belonging to the plaintiff, and 
possession of this plot was claimed. 


The defendant claimed to have been in 
adverse possession of all the land sold to 
her husband and his brother by Bhau for 
oyer 12 years and the plaintiff’s suit was 
dismissed on this ground. The plaintiff 
appealed and the deoree of the trial 
Judge was set aside, the trial Judge 
being directed to ascertain whether the 
defendant had used Bhau’s premises with 
the plaintiff’s knowledge in the way she 
had alleged and what the precise position 
and extent of Bhau’s premises were. The 
plaintiff was also allowed to press a new 
point, namely, that even if the defendant 
is regarded as the licensee of the premises 
in suooeasion to Bhau, she exceeded her 

rights by sinking a well and is liable to 
ejectment on that ground. 


Vv issues were 

recorded and the successor of the firaf 

trial Judge gave the plaintiff a deoree ^or 

wen 

the defendant was iu possession of Bhau’s 

premises from 1887 to 1904 and th.T 
plaintiff then had possession and allowed thl 
defendant to oonstruot the dahlan in return 
for a payment of Rs 5 Wn « ° 

given as to the terms of thu 
whieh Bhau held, 
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The defendant appealed and the 
lower Appellate Court, following Narain v, 
Behati (1), has held that the defendant 
as Bnooeseor*in title of Bhan’e transferees 
mast be rpgarded as the lioenaee of the 
landlord anbjeat to the terms ofthe«?ijt6- 
ul^arz till 1904, when Bhan*a house fell 
down. It disbelieved the evidence adduced 
to prove that the dahlan on the east side 
of Bbau’s premises was built on obtaining 
a fresh permission from the plaintiff and 
on payment of some money and presumed 
that the defendant retained possession of 
the premises right up to the time 
(November 1916) when she began to 
construct a well. The evidence regarding 
other acts of possession put forward by 
the plaintiff was like that regarding 
permission to construct the dahlan rejected 
as untrue. The contention that the defend- 
ant bad forfeited her privilege as licensee 
by sinking a well was overruled on the 
ground that such an act adds to the 
amenities of an Indian house, especially in 
a village where there is no pipe supply 
The trial Judge’s seocnd decree was, there* 
fore, set aside and the plaintiff’s claim was 
again dismissed. 

In second appeal it is contended on the 
plaintiff’s behalf that as soon as Bban’s 
house fell down the plaintiff’s possession 
began, he being a proprietor of the land 
and Bhau having parted with his right, 
No authority is cited in support of this 
contention, which appears to be opposed 
to the general rule laid down in Narain 
V. Behari (1), the case relied upon by 
the lower Appellate Court, namely that 
the transferee of a bouse standing on an 
ahadi site, whose oconpaocy of the site 
is not objected to by the landlord, must 
be presumed to have been permitted to occupy 
it on the same terms as his transferor. 
The plaintiff-appellant evidently realised 
when the defence was put in that the 
construction of the dahlan in 1911 
negatived the existence of an intention on 
the part of the defendant to abandon the 
premises and he endeavoured to meet this 
fact by alleging that hia permission was 
obtained and that he himself raised crops 
of makka in the rest of the plot. His 
attempt to prove his allegation has failed, 


and bis claim to recover possession of a 
small area admittedly within the premises 
once occupied by Bhau, on the ground that 
a well has been commenced on it, cannot 
he granted without prodnoing the absurdity 
that be would have no access to that area 
without trespassing on the land properly 
in the defendant’s possession. 

It is next urged that the sinking of a 
well on premises in the ahadi occupied 
by an agriculturiat is an act inconsistent 
with the conditions on which such ai 
license is ordinarily granted. In this 

connection, too, no authority is cited for 
the appellant. On the other hand it was 
held by Gbamier, J., in Bhagtoan Da$ v. 
MuhaTmtnad Yahia {jZ) that the construe* 

tion of a well in the ahadi was not 
ncoBSsarily inconsistent with the purpose 

for which the laud was granted and that 
as a well is one of the amenities or 
conveniences of an Indian house, the grant 
of land for building purposes carries with 
it the right of making a well for the 
convenience of the occupiers. lu that case 
the Zsmiodar was the plaintiff and the 
defendants were shopkeepers, who had 

been in occupation of the premises for 
generations without paying any reut. The 
general status of Bbau as an absolute 
oocupanoy tenant and that of the defendant 
as a resident Malguzar are doubtless 
different from that of a shopkeeper, but 
so far as the advantages which accrue to 
the occupier of premises in the ahadi from 
sinking a well are concerned, no difference 
whatever is apparent. It is stated on 
behalf of the respondent, and not dented 
for the appellant, that water has in Bajawa 
to be brought from a considerable distance. 
There exists, therefore, a special need for 
wells in the village. On the other h%nd, 
the appellant vouchsafes no indication of 
any injury to his interest which can arise 
from the construction of a well. It may 
be that iu a properly constituted suit 
the plaintiff can recover the entire area 
once occupied by Bbau, but this relief be 
does not even aek for in this Court and 
as already stated, to pass a decree for 
possession of the area in which tbe well 
is being sunk would serve no useful 
purpose. A suitable form of relief would 

• 

(2) 18 Ind. Gas. 928; 11 A. L. J. 301; 86 A. 292. 


(1) 31 Iud.Ca8.3075 11 N. L. }$,. 126. 
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be a mandatory injonotion forbidding the 
defendant from proceeding with the 
oonstraotion of the well, bat I am not 
asked to grant this, though the plaint 
oo'ntemplated the issue of such an injunction, 
and for the reasons already given I am not 
satieSed th^t the plaintiff is entitled to 
aoy relief of this kind.. 

‘ The appeal accordingly fails and is 
dismissed with costs. In the Courts below 
costs will be paid as already ordered. 

Appeal dismhsed. 


OALCUTTA HIGH COURT. 

Appeal fbom App£ll*tis D«cmgb No. 1133 

OP 19 i 6 . 

March 26, 1919. 

Fresenii^yir. Justice Cbatterjea and 
Mr. Justice Panton. 

JOY GOBINuA H.AJAM-PL4ihTiFP 

— Appellant 

vfirfiu# 

Musiimmat HAZIRA BlBl — D^ f^ndamt — 

Rbsponuent. 

Assajn Land and Revenue Regulation. (I of 1886), 
e. 12 — Rules framed by Chief Commissioner under s. 
12, r. 67 —Settlement of land—Pevious settlement 
holder^ rights of — Collector, power of, to exclude pre- 
vious holder — Jurisdiction of Civil Court to see -wliether 
rule has been complied with — Civil Court, ^ohether has 
power to pi'onounce on sufficiency of reasons for 
exclusiont 

Under rule 67 of the rules made by the Chief 
Commissioner of Assam under section 12 of the 
Assam Land and Revenue Uegulation, a Collector 
has power to settle land with any person whom he 
thinks fit, but preference should ordiuarily be 
given to the previous settlement holder, [p 308, 
ool. 2, p. aoy, col. 1.] 

A Civil Court has jurisdiction to decide whether 
there has been a compliance with the provisions of 
the foregoing rule, and if, in a case coming under 
the third paragraph of that rule, it finds that there 
was no compliance therewith, it may pass a decree 
as between the parties to the suit It. is not open, 
in such cases, to the Civil Court to go iuto the 
correctness or sufficiency of the reasons for exclud. 
ing the previous holder and if it appears that the 
Revenue Authorities took into consideration the fact 
that preference should be given to the settlement 
holder, they have a discretion in the matter. IP. 09 
oois. 1 & 2.] 

Appeal against the decree of the Sub- 
ordinate Judge, Assam Valley Diatnocs, 
dated the I8ch February I9i6, reveraing 


the decree of the Mnnsif, Sibsagar, dated the 
4th May 1914. 

PACTS appear from the judgment. 

Baba harenira Kumar Bose, for the 
Appellant. — The plaintiff is the appellant. 
The appeal arises cut of a suit instituted by 
the plaintiff for a deolaration that he had 
a right to obtain settlement of the lands 
in suit. The lands were at Bret jungly 
lands. The plaintiff cleared the jangles and 
made them fit for cultivation and he was 
the first settlement bolder. The lease was 
at first for a year only. Both the plaintiff 
and the defendant applied for the lease. 
The plaintiff first got the settlement. But 
subsequently the Collector cancelled the 
lease and settled with the defendant. The 
plaintiff then instituted a suit. Th^ Monsif 
decreed the suit. But on appeal the lower 
Appellate Court reversed the decree under 
section 154, clause (a), of the Assam Land 
Revenue Regulation, holding that Civil 
Courts bad no jurisdiction to go into the 
case. 

I submit the lower Appellate Court was 
wrong there. It did not go into the facts 
of the case. The only question here is 
whether the Civil Court has jari^diction or 
not, I submit the Civil Court has jurisdic- 
tion. I refer to the case reported as ^adhuh 
Nath Surma v Myarani Medhi (1) in sup- 
port of my contention. There is another 
case, Paian Maria v. Bhabiram DuU Barna 
(2). I also refer to the case reported as 
Nasir Mea v. Arman Alt Mea (3). I reclaimed 
the waste lands and claimed settlement. 
But I was not given the settlement. 1 
refer to two cases, one reported as Hedlot 
Khasia v Karan Kkasiam (4) and the other 
in Maksud Mahi {Ananda Kisore Sen) v. 
Secretary cf State 1 5). 

Monlavi Buruddin Ahmed (with him Mr, A, 
S. M. Ahram), for the Respondent. — The 
authorities cited by my learned friend do 
not cover oases like this. The present 
o^se is a case of settlement of waste lands. 
Before ditsoussiDg 1 should like to refer to' 
section 1 1 of the Assam Land and Revenue 
Regulation. If my submission is correct, 
then the Civil Court has no jariadiotiou 

(1) 17 0. 819. 

(2) 24 C. 239; 1 0. W. X. 94. 

(3) 18 Ind. Cas. 745; 17 C. L. J. 118 

(4 13 Ind Pas. 377; 15 C. L. J 241* 

(6) 7 Ind. Cas. 90j 14 C. W. N. 990, 
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and the lower Appellate Coart was right. 
Bat it is a oase of a laod>holder and I refer to 
seetion 8 of the Regalation, The Regalation 
makes it inoambent for the Settlement Officer 
to give settlement to the land>holder. I 
sabmit the Civil Coart has no jnrisdiation 
to question the disoretion eseroised by the 
Revenae Authorities. The rale speoifioally 
provides for settlement of waste lands. 1 refer 
to seotion 47 of the said Regalation. As 
regards the ease of Fatan Maria v. Bhabiram 
Dutt Barna (2) it has been proved that the 
plaintiff bad an anoestral bolding. The 
oase is within the provision of seotion 32 of 
the Assam Land and Revenae Regalation, The 
oase in Fatan Marin v Bhabiram Butt Barna 
(2) is quite on a different footing. I refer to 
Hedlot Khasia v. Karan Khasiani (4). 

[CH4TTa.RjEA, J. — Where are the rales 
made by the Chief Commissioner Fj 

Rale 57. 

Cuattrhjea, J. — Does the rale 57, olanse 
3, apply F ) 

Yes; ihe learned Subordinate Judge says 
so. 

If seotion 57 applies, then it is not a oase 
in whioh the Civil Court has any juris* 
diction. In that case section 15 b applies. 
Seotion 154 would operate as a bar, unless 
seotion 39 gives a right to the parties. 1 refer 
to Askar Mian v. Sahedali Bara Bhuyian (6). 
Here the qnestion of the jurisdiction of the 
Civil Coart was discussed. Seotion 154. 
would not operate as a bar baoaose it is 
controlled by seotion 39. I refer to Basir 
Mea V. Arman AH Mea (3). My submiesicn is 
that none of the oases cited by my learned 
friend could be held as authorities. 

Babu Narendra Kumar Bose, in reply, — 
Rule 57 does give me a right. The Civil 
Court must give the declaration that I am 
entitled to settlement. The jurisdiction of 
the Civil Court cannot be ousted, unless it 
is shown that there is something out of 
the ordinary in the case. 

JUDGMENT. — This appeal arises out of 
a suit for a declaration that the plaintiff 
has a right to obtain a settlement of the 
lands in suit. 

It appears that the lands were wastelands 
which were cleared of jungle and made fit 
for cultivation by the plaintiff. The plaintiff 
obtained settlement for one year at a time 

(6; 31 Ind, Cas. 431; 22 0 L. J. 326; 23 0. W. K 540 


for two consecutive years. After the expiry 
of the period of settlement, both the plaint* 
iff and the defendant applied for settle* 
ment. The plaintiff alleges that the settle- 
ment was at first made with him, but 
subsequently the Collector set aside that 
settlement and it was made with the defend- 
ant. 

The Court of first instance found the facts 
in favour of the plaintiff and gave a decree 
in bis favour. The lower Appellate Ooui't 
did not go into the facts of -the oase, but 
reversed the decree of the Court of 
first instance on the ground that the Civil 
Court had no power to go into the question. 

The oase is governed by the provisions 
of the Assam Land and Revenue Regula- 
tion. 

The Regalation makes a distinction bet- 
ween the rights of a landholder whioh 
are stated in seotion 9, and those of a 
settlement holder who is not a landholder. 
Section 1 1 lays down that ia settlement 
holder, who is not a landholder, shall have 
no rights in the land held by him beyond 
such as are expressed in his settlement 
lease. Seotion 32 lays down : — (1) The Set* 
tlement Officer shall offer the settlement to 
such persons (if any) as be finds to be in 
possession of the estate and to have a per* 
manent, heritable and transferable right of 
use and occupancy in the same, or to be 
in po^.B^8Mion as mortgagees of persons bal- 
ing such a right. 

(2) If the Settlement Officer finds no 
person in possession as aforesaid, it shall 
be in his disoretion, subject to such rules 
as the Chief Commissioner may make under 
seotion 12, to offer the settlement to any 
person he thinks fit. 

Rule 57 of the roles made by the Chief 
Commissioner of Assam lays down > 

In effecting re settlements of land pre- 
viously held under leases, the term of 
whioh has expired, the Settlement Officer 
shall proceed according to seotion 32 of 
the Land and Revenue Regalation. 

If the person in possession is a landholder 
in respect of the land, settlement shall be 
offered to such person. 

If the person in possession is not a land- 
holder, the settlement may, subject to the 
provisions of rule 63, be offered to any per- 
son whom the Settlement Officer thinks 'fit 
but he shall ordinarily give preference tO 
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the previouB Bettlemeofc holder. If no one 
is found in possession immediately under 
Government, the settlement may, subieot 
to the provisions of rule 63, be offered to 
the aotual eultivator." 

As the plaintiff was not a landholder, 
paragraph 3 of the rule applies to this 
ease, and the words * be shall ordinarily 
give preferenoe to the previous settlement 
bolder’’ in that paragraph indicate that if 
there be reasons to take it out of the 
ordinary role, the Revenue Authorities have 
a disoretioQ to settle the land with a person 
who is not a previous settlement bolder. 

The learned Munsif in the present oase 
has found as follows: — "As the plaintiff 
has been held to be in possession of the 
land in suit sinoe his application for the 
same, the settlement was first given to him 
and two Pattas Exhibit 1 and Exhibit 2 
were rightly issued in bis name. But the 
subsequent order of the Oolleotor dated 
26th Maroh 1913 oanoelling the Patta 
issued in the name of the plaintiff oannot 
be justified on the provisions of seotion 41 
of the Assam Land and Revenue Regulation I 
of isee”. 

The learned Subordinate Judge, as stated 
before, has not gone into the faots of the 
oase. He was of opinion that the Civil 
Court bad no power to deotde whether the 
discretion of the Collector had been rightly 
exercised. No doubt the Collector has, under 
rule 57, the power to settle the land with 
any person whom he thinks fit, but the 
same role lays down that preferenoe should 
ordinarily be given to the previous set- 
tlement holder and the question for decision, 
therefore, is, whether the Revenue Authori- 
ties found anything in the oase which would 
take it out of rule 57 of the rules. Neither 
of the Courts below has gone into the 
question whether the Collector has found 
anything for excluding the plaintiff from 
the settlement. We think that the Civil 
Court has power to decide whether there 
was compliance with the provisions of rule 
57 of the rules framed by the Chief Com 
missioner of Assam under seotion 12 of the 
Regulation. 

The only thing, however, which we think 
the Civil C-urt can see in a case coming 
under paragraph 3 of rule 57 is whether 
the rule has been complied with, and if 
there was no compliance with the rule the 


Court may pass a decree in such oases 
between the parties to the suit. It is not 
open to the Civil Court in such oases to 
go into the cirreotoess or sufficiency of the 
reasons, and once it appears that the 
Revenue Authorities took into their consi- 
deration the fact that preferenoe should 
ordinarily be given to the settlement holder, 
they have a discretion in the matter. The 
reasons, moreover, for excluding the plaintiff 
might appear not only in the order, but 
in the office report or even in the peti- 
tions of the parties or other settlement 
papers. 

As, however, the question has not been 
gone into by either of the Courts below, 
we think that the decrees of both the 
Courts below should be set aside and the 
case sent back to the Court of first in- 
stance so that the question may be inquired 
into and the suit decided according to law. 

Costs to abide the result. 


Oase remanded. 


COURT OP THE BOARD OF REVENUE 

UNITED PROVINCES. 

SeoND Appeal PeiiTiON No. 25 op 1918-19 

May 28. 1919. 

Present Mr. Perard, S. M., and 
Mr. H)pkin8, J. M. 

Syed MUHAMMAD NABI — Appellvnt 

versus 

UMEDI AND OTHERS — RESPONDENTS. 

Agra Tenancy Act (II o/ 1900, is. 4 ( 5 *, U— . 
Occapancy rights, accrual of -Ejectment of tenant^ 
Lease to third person for one year^Ejected tenant 
continuing in occupation and paying rent-^Occupation 

whether continuous. * 


law and inicaodtately gwe a lease of the land to 
a caste-foilow of the latter for one year onlv th^ 
ejected tenant howorer. oontinned in ocoapation 

the leaLr " “ of 

Held, per Ferard. 3 Jf—rhat as the person liable 
for the rent under the dednition of sLion 4 , 6? 
of the Agra Tenancy Act was the tenant 
the tenant in this case was the person Sn u 
favour the lease had been executed^ there no? 
acoatmnoas occupation by the eiected f.. x ^ 


.s 
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The lettinsr of land to a person who does not cul- 
tivate, and allowinjr the original tenant to remain 
in cultivating possession, does not constitute the 
former a legal tenant under the definition in section 
4 (5) of the Agra Tenancy Act. A tenant is a person 
by whom rent is payable, and rent is what is paid 
by a tenant for landheldby him, [p. 311, col, l.J 

Second appeal from the order of the Oom- 
missioner, Bohilkhand Division, dated the 
21st Ootober 1918,^ in the ease of ejectment. 

JUDGMENT,— The position is given in 
the Commissioner’s judgment. 

Fesard, S. M . — (March 27. 1919,)— In 
1312, the appellant landholder, not desiring 
that the respondent should acquire occupancy 
right, sued him for ejectment, obtained 
decree, and had it executed under section 
71, Tenancy Act, 

He then gave a lease of it to a caste- 
fellow (Dhimar) of the respondent for one 
year. The latter’s name, Harjas, is record- 
ed for 1313 and the lease to him is proved, 
in 1314, the appellant’s name appears 
again, and he has held up to date. The 
Commissioner, differing from the Assistant 
Collector, holds that there was no break 
in appellant’s tenancy in 1313, that in 
fact appellant was re admitted after his 
ejectment in 1312. 

I am unable to agree. When a landlori 
carries ejectment proceedings right throngb, 
the onus of proving re-admission lies 
very strongly on the tenant and the re- 
spondent has not proved that he paid the 
rent to the landlord for the year 1313 
for this holding. He paid certain small 
sums according to the receipts, but he has 
another bolding. The Commissioner has 
decided entirely on the probability that 
Harjas, another Dhimar, wonld not have 
taken over such a large holding for one 
year only. It i.o, however, still more impro- 
bable that the landlord would at once 
** re-admit ” the old tenant whom he had 
taken pains to eject in order to break occu- 
pancy right. li is very likely that Harjas 
let the appellant cultivate the land in 1313, 
it is very likely that the landlord knew 
that Harjas was going to do this, it is 
very likely also that whether directly or 
via Harjas the landlord got the 1313 rent 
from the appellant, hot all the same, in 
my opinion, Harjas was the landlord’s tenant 
in 1313, the person liable for the rent 
under the definition of section 4 (5), Tenancy 
Act. Though the appellant may have, as 


[1920 

the Oorami isioner thinks, actually held the' 
land in 1313, I would hold that he did 
not do so os ri tenant and that his present 
occupation can count from 1 dl4 only, aqd 
he IS liable to ejectment. Continuons 
occupation for the purpose of section 11, 
Tenancy Act, must be occupation as a tenant. 
The case resembles instance (iii) which 
Mr. Agarwala gives in his note 9 on sections 
1517. Tenancy Act, at page 102 of the5th 
edition of his commentary. His view is, 
of coarse, not authoritative, but I agree 
with it. Too much partiality to tenants 
is often shown in this common class of 
cases. Landlords have legal power to pre- 
vent accrual of occupAnoy rights and after 
ejectment, it is for- the ejected tenant to 
prove that within a year under section 
13 (6) he was re admitted to the legal 
statns of a tenant. The Courts often assume 
too much in his favour and that I find to 
be the case here. I wonld allow the appeal 
and restore the order of ' the Assistant 
Collector decreeing ejectment. 

This governs the precisely similar appeal 
for the 15 biswas tnahal-^ the case there is 
even stronger as the new tenant, Harjas’s 
brother Jbao, appeared in the papers in 
1313 and 1314, and the appellant’s name did 
not re appaar as tenant again till 1315. 

Costs to the appellant througbout. 

Hopkins. J, M.— (WarcA 12, 1919.)— The 
change in the law introduced by 
section 13 of the Tenancy Act was intended 
to remove the landholder’s power to prevent 
the accrual uf occupancy rights by nominal 
ejectment. The landholder has power to 
prevent the accrual of oocapanoy rights in 
two ways — 

fl) by actually and effectively getting 
rid of the tenant, or 
(2) by granting him a lease for seven 
years. 

The landholder may wish to retain the 
tenant or to get rid of him If he wishes 
to retain him, he must either allow him 
to count the period of his retention towards 
the acquisition of oocapanoy rights or give 
him a 7 years’ lease. He cannot, however* 
retain him as a tenant at-will. The test 
imposed by the law to show that the 
landholder wishes to get rid of the tensht 
is that be must keep him out of the 
holding (or its eanivalent) for at leiM ^ 
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year with, of oonrse, the risk of losing 
him altogether. 

If a new tenant is pot in for a year 
and the old tenant is then re admitted, the 
intermediate letting of the land most be a 
genuine and bona fide transaotion. It is 
not enongh to give a paper lease to a 
person who does not ooltivate and to allow 
the original tenant to remain in onltivat* 
ing possession. I am nnable to agree that 
a dummy tenant of this sort is the legal 
tenant under the de6nition in seotion 4 (5) 
of the Tenaroy Aot. A tenant is a person 
by whom rent^ is payable, and rent* is 
what is paid by a tenant for land held by 
him : seotion 4 (8). (n the ease snpoosed, 
the lessee does not hold land at al). He 
holds a pieoe of paper. The setting up of 
a dummy tenant of this kind is, in my 
opinion, a colourable transaction intended 
to defeat the provisions of the Uw, and 
effect should not be given to it by the Courts. 

It is, of oonrse, possible that the 
colourable transaotion may be not on the 
side of the landholder, but of the tenant. 
The landholder may make a bona fide 
letting to a new tenant in a genuinely 
different interest. The former tenant may 
seek to show a real sub-tenancy as a 
colourable tenancy-in chief. These are 
questions of fact to be determined on the 
evidence in each particular case. 

In the present case, the conclusion come 
to by the Commissioner on the facts is 
than the leases to the intermediate tenant 
were executed without any idea that they 
would really be brought into force, but 
simply with the intention of making a 
break in the ejected tenant’s tenure. He 
believed that the occupation of the latter 
had been continuous. My colleague is 
prepared to admit as much, but in any case 
the Commissioner’s findings of fact are 
binding on this Court unless it can be 
shown that there is no evidence at all 
to support them. 

I regret that I am unable to concur in 
the order proposed. 

Bt the Gocirt.— Ferabd, S. M.— As mem- 
bera differ, the appeal stands dismissed with 
costs. There is a good deal to be said for the 
point of view taken in my colleague’s dis- 
senting note. 

Appeal dismisaed. 


NAGPUR JUDICIAL OOMMISSIONKR'S 

COURT. 

Second Civil Appeal N >. 4fiO-B of 1915. 

D cpmber 8, lyl6. 

PreaenU — Mr. Mittra, A. J. C. 

SHANEaR and anotbbe — Plaintiffs-* 

Appellants 

versus 

GOVINDAand others — Defendants^ 

Respondents. 

Civil Procedure Code (Act V of 1908^, O. VII, r. 
18 (2) — Documents produced by plaintiff, whethei' can 
be used to cross-examine his own witnesses — **DeJend- 
ant* 8 toitnesses'*, meaning oj — Quardians and TTarc?« 
Act {VIII of 18f0', s. 27 — Ouardian, whether can 
ratify unauthonsed act of previous guardian — Arbitral 
tion — Compromise approved arbitrator, whether 
awatd. 

Where documents containing depositions of 
witnesses in a suit, having some bearing on the 
Bubjcot-xnattor of the suit in which they are 
produced, are tendered by the plaintiff after the filing 
of the plaint, but before any of the witnesses are 
extmined, he is entitled to cross*ezamine witnesses 
on the basis of the documents, even though the 
witnesses may have been cited on his behalf, 
[p. col. 1.] 

The expression “defendant’s witnesses" in rule 18 
(2 of Order Vlt of the Civil Procedure Code includes 
witnesses who have turned hostile to the plaintiff, 
and may be treated as the adversary’s witnesses, 
[p .<112. col. z '] 

A guardian appointed under the Gnardians and 
Wards Act cannot ratify the unauthorised acts of a 
former guardian; this can be done by the minor 
alone on attaining majority, [p. 3 >2, col. 2.] 

The mere approval of a compromise arrived at 
between the parties before an arbitrator is not au 
award, [p. 31P, col. 1.] 

Appeal against the decree of the Additional 
District Judge, Altola, in Civil Appeal No. 1 
of 1915, dated the 28th September 
1915 arising out of Civil Suit No. 43 of 1912, 
dated the 23rd December 1913, before the 
Snb Judge Malkapur. 

Mr. B. N. Mudholkar, R, B., for the Appel- 
lants. 

Mr. F. K, Rajwade, for the Respondents. 

JUDGMENT. — -The facts of the case 
need not be stated at length in this judgment 
as I have come to the ooncluiion that the 
case must go back for a fresh decision. The 
plaintiff appellant sued upon a moitgage 
exiouted on behalf of the minor defendant 
Govinda by hie step mother Ahalia as guard, 
lan and also by Dhmpadi (defendant No 2) 
The main qneations for decision are whether 
there was legal necessity for borrowing the 
money eeoured by the mortgage, and whe- 
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Iher Dhrnpadi’B husband and bis brother 
were separate. 

Certain doonments were tendered, admit- 
wdly at a late stage of the oase, in the first 
Court and were rejected. In the opinion of 
both the Courts below, suffioient oanse has 
not been shown for their non-produotion at 
the proper time. I may mention that the 
doouments seem to have been produced before 
any of the witnesses were examined in the 
case, and some of the doouments are public 
documents containing depositions of witnesses 
examined in an objection oase having some 
bearing on the present litigation. They 
were again tendered when Ahalia and Maroti 
(plaintiff’s witnesses Nos. 2 and 3) were ex- 
amined, and on each occasion the Subordinate 
Judge refused to allow the plaintiff 
to cross-examine the witnesses with 
reference to the statements contained 
in their former depositions. A similar 
attempt was not made when Dhrupadi was 
examined as a witness, obviously in defer- 
ence to the ruling of the Subordinate Judge 
already given on two occasions. I think the 
plaintiff was entitled to cross-examine witnes- 
ses on the basis of these doonments. 

Order VIT, rule 18, sub-olause (1). lays 
down that doouments not entered in the 
list attached to the plaint shall not, without 
the leave of the Court, be received in evi- 
deuce on behalf of the plaintiff. Sub-olauae 
p) sayc: Nothing- in thia rule applies to 
documents produced for cross examination 
of the defendants witnesses, or in answer 
to any case set up by the defendant or 
handed to a witness merely to refresh his 

memory.” 

There was no section which expressly 
excepted such documsnts under Act VI [I of 

Scot. 

land, C. J,, held that a document given to a 
witness t^o refresh his memory did not come 

within the prohibition laid down by section 

[Order XIII, rule 2], The saving danse was 
introduced, it would seem, to give effect to 
this decision, but if thia was the intention 
it3 appropriate place would have been in 
Order XIII, rule 2, and the wording should 
have been general and not confined to the 
case of a plaintiff. The reason given by the 
learned Chief Justice is that these sections 

(1) 1 M. H. C. R. 168* 
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relate to documents relied upon as them- 
selves evidence in support of the oase of the 
respective parties. It is difficult to see how 
cross-examination can be effective if the con- 
tents of the document on which it is to be 
based are known to the adverse party at 
the first hearing. Unless it is an admission 
made by a party to the suit, a statement 
made by a living person is not evidence and 
hence Order XIII, rule 2. dues not apply to it. 

The witnesses were no doubt cited bn 
behalf of the plaintiff, but they should 
have been examined on behalf of the defend- 
ants and cross examined by the plaintiff. 
Although the words used in the section are 
defendant’s witnesses”, I think they ought 
to be interpreted to include all witnesses who 
have turned hostile to the plaintiff, so that 
be is entitled to cross-examine them under 
the provisions of section 154 of the Evidence 
Act. Such witnesses may well be treated as 
the adversary’s witnesses. 

The saving clause has been emvoted ex 
cautela majore, as the prohibition only extends 
to the reception of documents relied on by tbs 
parties. Under these ciroumstancea the 
procedure of the lower Courts in refusing to 
allow cross-examination of some of the 
witnesses on the basis of the doonments was 
illegal. As regards all public doonments, 
now that I have to remand the case, they 
may be admitted in evidence, as I under- 
stand the respondents’ learned Pleader himself 
wishes to rely ob some of them. Doouments 
which are not public documents, snob as 
mortgages, should not be admitted except 
with the consent of the respondents’ Pleader. 

I regret that under the provisions of section 
145 of the Evidence Act two of the witnesses 
(Abalia and one Maroti) will have to be 
examined again. 

It is desirable that I should dispose of 
certain contentions, which have been raised 
before me, as they are auestions of law. 
The first point I would notice is the argn- 
ment that there has been a ratification of the 
mortgage by the present guardian of Covinda 
appointed by the District Judge under the 
Guardians and Wards Act. There can be no 
ratification by one guardian of the unantbo- 
rised acts of a former guardian. It is the 
minor, and minor alone, who on attaining 
majority can ratify them. The fact that the 
guardian has made payments in part satis- 
faction of the mortgage would be a relevant 
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faot to prove the propriety of the transao- 
tion, but the weight to be attaohed to it 
depends upon whether he had personal 
knowledge of the transaotioot or whether he 
made enquiries and bad data before him, 
not available now, on wbiob he was satisfied 
of the juAtioe of the olaim. This is a matter 
for the lower Appellate Court to decide. 

It is urged that the sanotion of the arbi* 
trator to whom Suit No. 545 of 1902 was 
referred was a suffioient sanotion within the 
meaning of seotion 462 of the Civil Proce- 
dure Code. I am unable to agree with this 
view. The arbitrator did not take upon 
himself the responsibility of making an 
award, but he merely sent a report with an 
application from the plaintiff in that suit, 
Maroti Kushal, stating that the suit 
has been compromised out of Court. 
The mere approval of a compromise arrived 
at between the parties is not an award, and 
it is clear that the sanction of the Extra 
Assistant Commissioner, which was required 
by law, was never obtained. Under these 
circumstances, the mortgage is voidable 
on behalf of the minor. It does not, however, 
follow that the Court cannot put him on 
terms when the minor seeks to rescind the 
mortgage. Under seotion 64 of the Contract 
Act, the party rescinding a voidable contract 
shall, if he have received any benefit there* 
under from another party to such contract, 
restore such benefit, so far as may be, to the 
person from whom it was received. The 
Privy Council case of Mohori Bibee v. Dharmo- 
das Qhose (2) is distinguishable on the 
ground that there was no contract, as the 
minor was himself a party to it. In the 
present case it was hie guardian who 
entered into the contract. The lower Court 
has relied upon the judgment of Hallifax, A, 
J. C., in Husen v. Ra-iaram (d) and has held 
that the mortgage by the step mother of the 
minor is absolutely void, but I must respect- 
fully decline to follow that ruling, in view 
of the fact that a different view has been 
subsequently taken by a Bench of two Judges 
of this Court. 


The fact that the arbitrator approved of 
the compromise is a relevant fact, and it is 
for the lower Appellate Court to decide 


(2) 30 C. 639 (P. C.); 30 L A. 1 U; 7 0. 
6 Bom. h. R. 421; 8 Sar. P. 0. J. 374. 

(3) .26 Ind. Cas. 813; 10 N, L. R. 133. 


NV. N. 441; 


what importance should be attached to it. 
This again depends upon the investigation 
made by the arbitrator. 

The plaintiff in execution of a money decree 
against Covinda had attaohed the property 
in dispute. An objection was filed by 
Dhrupadi, and some of the property was 
released from attachment. It is contended 
that under section 283 of the Civil Procedure 
Code, 1SS2, the order has become conclusive. 
Assuming that the plaiutiff is not suiog now 
under a different title, and that the order 
is conclusive as between the plaintiff and 
Dhrupadi, there is no reason to suppose that 
it was conclusive against the minor defendant 
Govinda as he was not a party to the order, 
nor conld any adjadication be made as 
against him. The party against whom the 
order was passed is the plaintiff and not 
the judgment-debtor Govinda, and Govinda 
was not bound to set aside that order within 
one year. 

The decree of the lower Appellate Court 
is set aside and the case is remanded to that 
Court for a fresh decision with advertence 
to the above rsmarks There will be no 
order for refund of Court-fees. 

The costs of this appeal will follow the 
result. 

Case remanded. 


xjuua. ouuL\jia.ij UUMMISSIONER’S 

COURT. 

Second Civil Appeal No. 431 op 1918 

July 81. 1919. 

Present.^Pandit Kanhaiya Lai J O 

ANGAD SINGH— Plaintiff-. Appellant 

versus 

KaSHI PRASAD AND OTHERS — 

Dependams — Respondents. 

Mortgage- RedempUont suit for rnwcW., *• 

partial failure of^Loss o''.casioned m 
ivhet/ier can beset Ojff~ 31 ortgagee duty of 

mortgaged property to mortgagor on rldemJr 
Po^on nof o„ly ,o 

a 00- 

».oaoa .□ o„,e,uoace of that fairuro“La‘’ only 
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teoovered by a separate suit, and oannot be setoff 
in a suit for redemption, [p. S14, col. 2.] 

The duty of a mortgagee to resDore at the time of 
the redemption of the mortgage the mortgaged 
property to the mortgagor does not arise where 
possession over that property was not delivered to 
him at the time of the mortgage or at any time 
thereafter, [p. 314, col, 2.] 

Appeal from the deoree of the bistriot 
Judge, Fyzibad, dated the Slat July 1918, 
iDodifyiDg the deoree of the MuDsif, Fyzibad, 

dated the 6tb March 1913. 

Syed Alt Mohammad holding brief of the 
Hon’ble Syed Wazir Hasan^ for the Appel- 
lant. 

Pandit Har^aran Nath MUra^ for Raspond- 
ents Nos. 1 and 2. 

JUDQ-MENT. — This appeal arises oat of a 
suit for redemption of a mortgage effected 
by Deoki Nandan, the father of the plaint- 
iffs, in favour of Kishnn Prasad and 
Thaknr Din on the 22ad November 1894, 
The amonnt secured by the mortgage was 
Rb. 400, out of whiob Rs. 325 were left 
with the mortgagees for payment to Gopal 
on aooount of his prior mortgage of the 
18th June 1892. Out of the plots mortgaged 
with Kiehun Prasad and Thakur Din only 
two plots Nos, 134 and 137 khazra were mort- 
gaged to Gopal. 

The mortgagees did not pay the money 
left with them for payment to Gopal. On 
the 22nd May 1896, Gopal Bled a suit for 
foreclosure on foot of his mortgage and 
obtained a deoree to which Kishnn Prasad 
and Thakur Din were parties. This deoree 
was made absolute on the I4th August 
1897. By virtue of that deoree plots Nos. 
134 and 137 passed out of the ownership 
of the plaintiffs. The plaintiffs seek to 
debit the mortgagees with the value of the 
said plots, which they allege were lost on 
aooount of their wrongful default. The 
Courts below treated the claim as one for 
compensation for breach of a contract and 
held that it was barred by time. 

On behalf of the plaintiffs reliance is 
placed on the decision in Shivachidamhara 
Mudeley v. Komakshi Ammal (1). But in 
that case the mortgaged property was lost 
on account of the failure of the mortgagee 
to pay the Government revenue assessed 
on the land, and it was held that a claim for 
compensation could be maintained under 

(1) 3 Ind. Oaa. 433; 33 M. 71; 6 M, L. T, 239; 19 
M. L. J. 498. 
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section 76 of the Transfer of Property Act 
(IV of 1882) at the time of redemption* 
Here there was no breach on the part of 
the mortgagees of a contractual or statutory 
obligation arising out of the mortgage or 
annexed to the relationship of the mortgagor 
and mortgagee created by the transaction. 
There was only a partial failure of the 
consideration payable for the mortgage 
and if any loss was occasioned in (Consequence 
of that failure, that Itiss could not be 
recovered except by a separate suit. In 
other words, by taking charge of a portion 
of the consideration money for the purpose 
of paying np the prior mortgage, the 
mortgagees oonstitnted themselves agents or 
trustees of the mortgagor as much in their 
own benefit as in that of his; and if they 
failed to carry out the terms of the agency 
or the trnst, they aonld not be held res- 
ponsible for auy loss occasioned thereby at 
the time of redemption. Had the mortgagees 
paid the money left with them to the prior 
mortgagee, they wonld have got possession 
of the said plots and wonld have been 
entitled to recover the entire mortgage- 
money. Not having done so, they are 
entitled to recover only what they paid 
and to claim no compensation for any loss 
which might have been caused by their 
own laches. The duty of the mortgagee to 
restore at the time of the redemption of the 
mortgage the mortgaged property to the 
mortgagor does not arise where possession 
over 'that property was not delivered to him 
at the time of the mortgage or at any time 
thereafter. 

In Nauhat Singh v. £ndar Singh (2) it was 
held that a suit by a mortgagor to enforce 
the payment of the consideration doe on a 
registered mortgage-deed together with 
damages for non-payment was govsrned by 
Article 1 16 of the Indian Limitation Act 
and the time from which the limitation ran 
was, in the absence of any special provision 
to the contrary, the date of the execution 
of the mortgage deed. In Raghubar Bai^* 
Jaii Rat (3) it was held in somewhat 
similar circumstances that the canse of action 
arose when the breach took place, unless 
there were successive breaches within 
the meaning of Article 116 or a continuing 

(2) 13 A. £00: A. W. N. (1891) 6. 

(3; 14 iQd. Cae. 244; 34 A. 429; 9 A. L. J. 684. 
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breaoh witbin tbe meaniDfir oF section 23 of 
the Indian Limitation Aat (IXoflkOr’). In 
Rani Reghuhana Kuar v. Btiunak Alt 
(4) a salt was brongbt by the mortgagee 
to recover the money dne on his mortgage. 
It was foand that the mortgagee had not 
paid a portion of the mortgage- money to 
a prior mortgagee as stipulated in tbe 
deed of mortgage. The mortgagor resisted 
the claim on the gronnd that he was not 
bonnd to carry ont bis part of tbe contract 
because the mortgagee had not carried out 
his part. It was held that tbe amoont 
claimed for compensation for tbe loss 
occasioned by tbe failure of the mortgagee 
to carry out his part of the contract 
could be recovered by a suit, and not by a 
set-off against the mortgage money. In 
f’artah Singh v. Baltoant Singh (5) it was 
held that where a portion of tbe. mortgage 
consideration was left with tbe mortgagee 
to redeem certain prior mortgages existing 
on the property and no particular time was 
specified in tbe deed for such redemption, 
it was the duty of the mortgagee to 
redeem those prior mortgages within a 
reasonable time and if tbe mortgagee failed 
to do so, tbe mortgagor was entitled to 
recover from the mortgagee damages sustained 
by him in consequence of it. The mort- 
gagor was, moreover, a party to the suit 
for foreclosure. After that suit Rs. 100 
were paid by the mortgagees out of the 
consideration left with them in satisfaction 
of another mortgage dne by the mortgagor 
to save the property from foreclosure. 
There is no reason, therefore, for interferiog 
with the decree passed by the Court below. 
L The appeal is dismissed with costs. 

Appeal dismissed. 

(4) lOO.C. 69. 

(6) 48 Ind. Gas. 650; 6 0. L. J. 070. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Civil Rsvision No. 76-6 op 1918. 
October 22, 19l9. 

Present: - Mr. Mittra, A. J. 0. 
TUKARAM — pLiiNTiFP — A pplicant 

tersus 

DEOJI — Defendant -NoN-ApfLiCAMT. 

Civil Procedure Code (Act V of 1908^, 0. XJ/ r 
Execution of decree —Sate of goods^Goode not 
ansxoering description— Purchaser, remedy of— Con- 
sideration, failure of -Suit for recovery of pHee paid 

maintainability of. , ^ ^ 


^ lu execution 

of a decree or privately, aro described as of a 

particular denomination, and every circumstance 
points to the buyer having contracted for the 
specific goods produced as described, but the goods 
tendered do not answer that description, the pur 
chaser is entitled to reject them, and, if he has paid 
for them, to recover the price as monev had And 
received for his use. [p. 316, col. 2.] ^ 

Application for revision of the decree 

of the Judge, Small Cause Court, Yeot- 
mal. 

Mr. M. R. Bobdp, for the Applioant, 

Messrs. M. V. Joshi and V. K. Ohifnl^ 
for the Nop-Applioant. 

ORDER.— Tbe defendant in execution 

of a decree against one Ramdbeen attached 

certain beads, 19 tolas in weight, and bad 
them put up for sale as gold beads 
which the plaintiff purchased for Rs 306 

(three hundred and six). Immediately after 

tbe auction sale tbe plaintiff complained 
to the Court that the beads were of 
brass, though the sale proclamation de- 
scribed them as gold beads. The Court 
refused to set aside the sale. Henoe the 

Bs'306 ' ® ‘ 

The plaint® alleges that the defendant 
knew that the heads were brass rhl 
lower Court, however, has Cd that 
there was fraud, and that the defend- 
ant was misled by the desorintion 

in another attachment proceeding at th« 
instance of a third party. But it 
decree holder had made tho 
inquiry, he would have found ® 
reason why there were no bidd 
previous occasion. However I ^ 
lower Court’s finding that \h ®®®P^ 
fraud or fraudulent mi * 

The lower Court is so far Wg^rtha?'^* 

action for deceit would not lie 

There was such misrepresentation, thongh 



S16 


INDIAN OASES, 


TUKABiM V, DEOJl, 



not fraadaleot, aa would have entitled a 
buyer to reaoind a oontraot and recover 
the money paid from the seller. Bat 
the sale was an exeontion sale and under 
Order XXI, rule 78, “No irpeerularity in 
publishing or oondnoting the sale oI move- 
able property shall vitiate the sale; but any 
person sustaining any injury b^ reason of 
snob irregularity at the baud of any other 
person may institute a suit against him for 
compensation.’’ 

The lower Court cites a number of 
rulings which show that in an execution 
sale of immoveable property there is no 
warranty of title. No such (luestion 
arises in this case. The judgment-debtor 
bad title to the beads, whether gold or 
brass. 

The plaintiff relies upon section 113 of 
the Indian Contract Act to show that 
there was an implied warranty. That 
section lays down: — ‘Where goods are sold 
as being of a certain denomination, there 
is an implied warranty that they are such 
goods as are commercially known by that 
denomination.” I do not think the section 
would apply to the case even if there bad 
been a contract between the parties. Gold 
bead is not a commercial denomination like 
English Bar Gold, National Bank Bar Gold, 
or 22 Carat Gold. 

I think an action for money had and 
received lies, as there has been a total 
failure of consideration. The speoiBc goods 
were no doubt produced at the auction 
sale, but the purobaser had no opportunity 
of inspecting and testing the accuracy of 
the description given, whereas the decree- 
holder had ample means of ascertaining 
whether the articles were of gold or not. 
Fortunately for the plaintiff, there is no 
question of the quality of the gold here, it 
being admitted before me that the beads were 
of brass. 

Id Benjamin on Sale, fifth edition, is 
quoted the following passage from the 
judgment of Lord Abinger in Ohanter v. 
Hopkins (1): — 

“a good deal of confusion has arisen 
in many of the oases on this subject, from 
the unfortunate use made of the word 


• - . 

founded together. A warranty is an 
express or implied statement of something 
which a party undertakes shall be part 
of a contract, and though part of the con- 
traot, yet collateral to the express object 
of it. But in many of the oases, the 
circumstance of a party selling a particular 

‘‘“n j **8 proper description, has been 
called a warranty; and the breach of 
such a contract, a breach of warranty, but 
it would be better to distinguish such oases 
as a non. compliance with a oontraot which 
a party has engaged to fulfil; as, if a man 
offers to buy peas of another, and he 
sends him beans, he does not perform 
his oontraot; but that is not a warranty; 
there is no waranty that he should sell him 
peas; the oontraot is to sell peas, and if he 
sends him anything else in their stead, it 
is a non-performance of it.” 

The Editor adds:^ 

There can be no doubt of the correctness 
of the distinction here pointed out. If 
the sale is of a described article, the 
tender of an article answering the descrip- 
tion is a condition precedent to the pur- 
chaser’s liability, and if this condition be 
not performed, the purobaser is entitled 
to reject the article, or if he has paid 
for it, to recover the price as money had and 
received for his use.” 

Every oiroumstanoe points to the buyer 
having contracted for the specific goods 
produced as described. To use the words 
of Blackburn, J., in Kennedy v. Panama Mail 
Oo^ (2) there is a oomplete differeuoe lo sobs* 
tanoe between what was supposed to be and 
what was takeni so as to constitute a failure 
of consideration.” The plaintiff’s claim can, 
therefore, be supported as an action for 
money had and received to the plaintiff’s 
use, and this would apply whether the sale 
was an execution sale or a sale by a private 
oontraot between the plaintiff and defendant, 
for as laid down by their liordships of the 
Privy Council in D^ra6 Ally EAanv. Executors 
of Khajah Moheeoodeen (3), the defendant is to 
be treated as a principal in the traosactioo, 
having applied to the Court for an order of 


* warranty.’ Two things have been con- 

(1) (1838) 4M. & W. 399! 1 H. & H. 377; 8 L. J. 
lilxi 14; 3 Jur» 58; 150 Ki Re 146^ 51 R* R» 650. 


r. ® 8 B. A s. 671; 86 L. J. Q. 

B. 260: 17 U T. 62- 1^ W. R. 1039. 

(3 ) 3 C. P08: 2 C. L. R. 629; 3 Sath. P. O. J. 620; 
6 I. A. 116; 3 Sar. P. C. J. 818. 
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sale of these goods dessribing them as gold 
beads. 

The result is that the applioatiou for 
revision saooeeds and the plaintiff’s olaim 
is deoreed in full with oosts in both Courts. I 
fit Rs. 15 as Pleader’s fee in this Court. 

Revision accepted. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Sbcond Civil Appeal No. 460 op 1918. 

July dl, 1919. 

Prewn^:— Pandit Kanhaiya Lai, J. C. 
BHAGWAN BAKHSH SINGH and 
OTHERS — Defendants — Appellants 

versus 

SANT PRASAD - Plainiifp — 
Respondent.' 

U. P. Land Revenue Act (III of i%0\ ), s. 110— 

Time for filing objections, extension oF^ Jurisdiction of 

Revenue Court to direct party to get his title deter. 

71X1 ned hy Civil Court— Declaration of titley suit for— 

Khewat, entry in, effect of— Limitation— Adverse 
possession. 


The date originaUy iUed by the partition officer 
tor hliDg objections under section MO of the U. P. 
Laui Revenue Act may from time to time bo 
extended either on account of non.service of the 
notices or at the request of any of the parties: and 
the jurisdiction of the Revenue Court to direct a 
p^ty to get his title determined by the Civil Court 
within a certain period is not ousted so long as an 
objection is hied within such extended period and 

partition officer deter- 
mining the shares of the parties and directing the 

col partition is to be effected. 

in possession of his 
property m spite of a contrary entry appearing in 

the khewat, no question of limitation or adverse 
possession can arise in u suit filed by him for 
declaration of his title, [p. 318, col. 1 ] ^ 

Appeal from the decree of the Distn'ot 

dated the 13th Augnsl 

T i ’ that of the Sahordinate 

Judge, Rae Bareli, dated the 2iid January 

lan^e**'" for the Appel- 

The Hon’hle Pandit Qokaran Nath UUra 

and Pandit Barkaran Nath Migra, for the 
rCeapondeDt, 

JUDGMENT.-The dispute in this case 

relates to a portion of the area of no«t 
shamtlat of the village Pindaria. 


CASES. 



It appears that the village was divided 
into three pattis ezolnsi've of the shamilat 
land, One of the pattis was called / atii 
Kalidin and contained 431 highas 17 
hiswas 9 biswansis of land at the time 
of the first regular settlement, which was 
reduced to 365 bighas 18 btsicas 13 
biswansis at the last settlement. Another 
paiti was called Patti Gurbakhsh Singh. 
It contained 157 bighas 18 biswas 13 
biswansis of land at the first settlement, 
which was increased to 15S highas 11 
hiswas 6 biswansis at the last settlement. 
The third patti was called Patti Sheogulam 
Singh. It contained 126 highas 10 hiswas 
19 biswansis of land at the first fettlement. 
which was enhanced to 137 highas 6 hiswas 6 
biswansis at the last settlement. The shamilat 
patii comprised 669 bighas 15 hiswas 11 
tiswansis of land appertaining to Pattis 
Gurbakhsh Singh and Sheogulam Singh 
at the first setdement. Its area was 
enlarged so as to comprise 624 highas 

6 bxswas 7 biiwansis at the last settle- 
ment. 


u i./moer nas 

iDeen filed to explain how these alterations 

in the areas were effeoted. The explanation 

offered by the defendants- appellants is 

that by reason of the aoorual of the jethansi 

I, of Pattis Gurbakhsh 

bingh and Sheogulam Singh beoame entitled 
t^D more land than they would otherwise 
have posseesed and that the alterations in 
question were effeoted in reoognition of 
that right; but the Courts below fonnd 
that there was no proof that snob a 
jethufl., custom was in force or that if it 

to the defendants-appellante. The plaintiff 

18 the sole owner of Patti Kalidin. HU 
ancestors held a mortgage of Patti Gurbakhsh 

virtue of a deoree dated the lOth n ‘ 

1914. They aonlied Deoember 

that half share. aakiJ lh \ of 

of the village part “ M 

oeeding. The plaintiff d • Partition pro- 

the defendants .appellfnt ?f®1 •‘‘® 

..Sr. 
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a deolaration that oertain plots maasnriag 
74 bighas H hiswas 9 hisw^nsU and forming 
part of patti sharfiilat really belonged to Fatti 
Kalidin and were in his poasessioo. The 
Coarts belo9V desreed the olaim. 

The Srst oontention urged on behalf of 
the defeDdants-appellatitd is that the Coart 
below had no jarisdiotion to entertain the 
salt inasmaoh as the referenos mide by the 
Raveaae Coart was ultra xires. It does not 
appear whether the objeotionsof the plaintiff* 
respondent were tiled on the date fixed by the 
proolamation issued by the partition offiaer or 
on a subseqiaent date. The date originally 
fixed may» as pointed ont in Amirul Rahman 
V. Dhan Kumar Das (1) and Sheoratan Singh 
V. Ro\an Singh (2), from time to time be 
extended either on aooonnt of non-servioe 
of the Dotioes or at the request of any of 
the parties. The jnrisdiotion of the Re- 
venue Court to direet a party to get his 
title determined within a oertain period is 
not ousted so long as an objeetion is filed 
within snob extended period and no order 
is passed by the partition offioer deter 
mining the shares of the parties and direct- 
ing the method in which the partition is to 
be effected. No such objection was, more- 
over, taken in the Court of first instance. 
The order referring the plaintiff-respondent 
to the Civil Court cannot, therefore, be 
regarded as illegal. 

It ia next argned that the olaim was 
barred by limitation, inasmuch as it was 
not brought within 12 years from the date 
when the settlement khewat was verified 
by Chandidat, the agent of the plaintiff. 
Bat as the Courts below found that the 
plaintiff continued in possession of the 
disputed plots in spite of the entry made in 
the khewat excluding him from Patti Rali- 
din, no question of limitation or adverse 
possession can arise. As pointed out in 
Jevanani v. Beni Maiho (3) and dllah Jilai 
V. Umrao Husain (4), every invasion of the 
title gives rise to a fresh cause of action 
so long as the person whose tit^e is disput- 
ed remains in possession or his possession 
is not disturbed. It is open to a person in 
possession to treat a denial of his title by 

another with indifference, if that denial d?es 

(X)|S4 lad. Cas. 689; 3 0. L. J. 201. 

(2) 89 Ind. Cas. 7l6; 4 O. Li. J. 116 notei2i 0. 0. 
139* 

(8) 4 Ind. Cas. 169; 12 O. C. 320. 

(4) 24 Ind. Cas. 535; 36 A. 492; 12 A. L. J. 810, 
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not interfere with bis possession or enjoy- 
ment. If it does, he is bound to take some 
action to protect bis title or possession with- 
in the time allowed by law. In this case 
there was no invasion beyond oertain entries, 
the precise nature of which was not brought 
home to the plaintiff-respondent or his 
predeoessor-in interest till the application 
for partition was made. The possession of 
the plaintiff respondent, too, was not disturb- 
ed, The suit is not, therefore, barred by 
time. 

The finding of the Courts below that 
the alleged custom of jethanH was not 
established was based on a consideration of 
the evidence adduced including the wajib-uU 
arzes filed, and there is no sufficient reason 
for questioning its propriety. The Courts 
below furthsr found that the defendants- 
appellants did not establish that they 
belonged to the senior branch. The other 
00 sharers of the village are not necessary 
parties to the suit, because they Were not 
interesed in denying the title of the plain- 
tiff-respondent. 

The appeal fails and is accordingly dis- 
missed with costs. 

Appeal dismissed. 


MADBAS HIGH COURT, 

Civil Appeal No. 219 of 1918 
March 19, 191^^. 

Present:— ~Mr. Jostiee Abdur Rahim and Mr 

' Justice Spencer, 

T. S. DURAISWAMI ALTAR and others 

— D BPB N DAh TS — ApPB LL ANTS 

versus 

KRISHNIER -PbiiNriFF^RESPONDBNT* 

Limitation Act (IX. of 190S^, ss. 19, 20, 21— 
Achnoxoledgnent or payment hy manager of foint 
Hindu, family, effect of — Agent, payment by, through 
servant, whether binds principal— Gontract Act {IX of 
1872), s. 62 — Novation of contract — Collapse of 
substituted agreement, effect of, on original contract. 

Au ackaowledgaLeat of liability by the manager of 
a joint Hindu family will not, save under special 
circumstances, bind the other adult oo-parceners who 
are also parties to the original contract. LP- 320, col. 2.J 

Narayana Ayyar y, Venkataramana Ayyar, 25 M. 220 
at p. 234, followed. - 
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Where part of the consideration for a mortgage 
deed executed by the father and written and attest- 
ed by the son is payment towards a prior pro- 
note executed by both father and son, and the 
mortgagee pays the amount to the obligee of the 
promissory note, the son must be deemed to have 
authorised the father to make the payment and 
time is extended against the son [p. 319, col. 2.3 

Payment by an agent through his servant or friend 
is payment on behalf of the principal within the 
meaning of section 20 of the Limitation Act. [p. 
320, col. 1 .] 

Indar Pal Singh v. Mewa Lai, 23 Ind. Gas 429; 86 
A. 264; 12 A L. J. 374, Saroda Charan Chuckerhutfy 
V. Durga Ram Dey Sinha, 5 Ind Css. 4^4 37 C, 46'; 
14 C. W. N. 741; U 0. L. J. 4«4, distinguished. 

In cases of novation, where the contemplated sub- 
stituted contract fails, prtma /acte the parties cannot 
bo taken to havo intended that the liability of the 
debtor under the original contract would also cease, 
[p 320, col. 2.] 

Appeal agaiosb the deoree of the DIstriot 
Court, Tinnevelly, io Original Sait No. 9 of 
1918 lOrigical Sait No. 45 of I9l7, on the 
61e of the Sobordicate Judge’s Coart, Tin- 
aevelly). 

FACTS appear from the judgment. 

Mr. K. Bashyam Iyengar, for the 
Appellants. — The suit is barred as against the 
2Dd defendant, the son. The acknowledgment 
or payment by the father will not bind the 
eon. The mortgage-deed was executed 
by the father and the son was no party to it* 

Again the payment was not made by 
the Ist defendant. It was made by tbe 
mortgagee’s man. It is not such a payment 
as comes within section 20 of tbe Limitation 
Act. 

Lastly, tbe debt ander tbe promissory 
note bad become merged in the mortgage, 
Exhibit E, and the liability auder the original 
contract has ceased. 

Messre. K. R. Qurusawmy Aiyar, T. F. 
Muttuhrishna Aiyar and A. Suhrama Atyar, 
for the Respondent. — The mortgage-deed was 
sigoed aod attested by the son. One of 
the itams of consideration was a payment 
towards the pro-nots. Exhibit A. The son 
mast be deemed to have authorised the 
father to make the payment, Tne case 
comes within the exception to the rale 
ia section 21 of the Limitation Act and 
time is saved against tbe son. 

The payment having been made by Ist 
defendant’s agent binds the Ist defend 
ant. 

The substitutei agreement, the mortgage, 
having become infraotaoai, there was no 
novAtion aodor section 62 of the Contract 


Act. The liability ander the original con- 
tract continues. 

JUDGMENT. 

Abdur Rahim, j. — The short point regarding 
limitation which is raised with reference to 
the liability of the 2nd defendant, tbe son 
of tbe Ist defendant, is this. Both tbe 
father and the son executed a promissory 
note. Exhibit A, in renewal of certain other 
promissory notes executed by the father 
alone. Exhibit A is dated 27th April 1914 
and the suit is instituted on lOtb Septem- 
ber 1917. Limitation is sought to be saved 
by a payment of Rs. 740 made on 6th 
November 1914 towards principal and 
interest dae on Exhibit A The payment 
was aotnally made by one Khadir Moideen 
Taraganar on behalf of Aiyaswami Pillai. 
This Aiyasami Pillai had obtained a mort- 
gage on the family property of defendants 
Nos. 1 and 2 on the 2Stb October 1914 and one 
item of consideration for it was tbe sum of 
Rs. 740, which he undertook to pay to 
Rrtshnaiar, tbe person in whose favonr 
Exhibit A was executed. Tbe mortgage 
Exhibit M was written by the 2nd defendant, 
who also attested it. Tbe respondent’s 
contention is that the 2nd defendant mast 
be taken to have aatborised bis father to 
make the payment of Rs. 740 towards 
principal and interest due under Exhibit A. 
We think that is tbe proper interpretation 
to be pat on what took place. He must 
have known, having written the docament, 
that Rs. 740 was to be paid towards 
Exhibit A. and it follows, in the absence of 
any evidence to the contrary, that be must 
have aathorised his father to make this 
payment. If this view of the matter ia correct, 
then it is brought within the exception 
to the rule laid down in section 21 
of the Limitation Act as interpreted in 
Narayana Ayyary. Venkataramana Ayyar (l) 
There the learned Judges of the Fall Bench 
lay down: But it seems clear that when 
a creditor deale, not with the mana»in» 
member only of a family, bat with all the 
members of the undivided family as oo 
obhgors and on that fooiing enters into a 

transaction, thereby avoiding any aaeetin^ 
as to whether the transietion wsj rijJZr. 
the benefit of the family, heoinnot rely upon 
an acknowledgment of the liability, made by 

(1) 25 il. 320 at 23i. 
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one of them, as an acknowledgment duly made 
on behalf of all the oo-obligdrs, by reason only 
that the person aoknowledging is in fact the 
managing member of the family consisting 
of the CO obligors.” Then they add “it 
may well be, however, that, in partionlar 
oases, this oiroumstanoe, coupled with the 
oondnot of the joint oontiaotors, may warrant 
a conclusion that as a matter of fact be 
was duly authorised to make the acknow- 
ledgment on behalf of all.” This ruling 
has been followed by the Calcutta High 
Oomt in Baikunta Out v. Lai Okand Samanta 
(2). Our attention was drawn to an observa- 
tion in Indar Pal Singh v. Mewa Lai (3) to 
the effect that an acknowledgment by the 
manager of a Hindu joint family, whether 
other members joined in it or not, would 
bind the other members also notwithstand- 
ing section 21 of the Limitation Act. But 
Indar Pal Singh v. Mewa Lai, (3) and Saroia 
Oharan Chnckerhutty v. Durga Ram Dey Sinha 

(4). also relied on by the learned District 
Judge, are not oases within clause (2) of 
section 21 of the Limitation Act. We are, 
however, bound by the luling of this Court in 
Narayana Ayyar y, Venkataramana Ayyar (1) 
and the present case comes within the ex- 
ception enunciated therein. 

Then it was argued that the payment 
not being made by the let defendant 
himself does not come within the meaning of 
section 20 of the Limitation Act. Tbe 
section says that payment must be either by 
tbe debtor or by bis agent duly authorized 
in that behalf, but we do not think that the 
Legislature could have intended that, if the 
agent made the payment through the hands 
of a servant or friend, that would not be 
payment by the agent on behalf of the 
principal within the meaning of section 20. 
We bold that the suit is not barred against 
tbe 2Dd defendant so far as his liability 
under Exhibit A is oonoerned. ^ ^ 

As regards his liability under Exhibit 0 

that was not disputed before us. 

The second point urged before us was 
that there had been a novation of the contract 
under Exhibits A and 0 or that these 
contracts became merged in a mortgage. 
Exhibit E, which was executed on 22nd 

(' 2 \ 26 Ind. Cas, 611. 

(31 23 Ind. Cas. 429; 36 A. 264^ 12 A. h. J. 374. 

ll) 6 Ind. Oas. 484; 37 C. 461; 14 C. W. N. 741; 1 1 

0.\h. J. 484. 
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March 1915'. But the mortgage proved 
infruotuous, inasmuch as the plaintiff sought 

after execution to introduce some additional 

* $ 

property as security. Tbe contemplated 
mortgage having failed, T am clearly of 
opinion that there was no . novation Or 
merger. Section 62 of the Contract Act 
deals with tbe qnestion of sabatitution of 
one contract for another and ft is clear 
that this depends upon the intention of the 
parties. If tbe contemplated snbetitnted 
seonrity itself failed, pnma/octs the parties 
conld not be taken to have intended that 
the liability of the debtor nnder the origi- 
nal contract wonld also cease. In this 

4 

connection it is enough to refer to the rul- 
ings in Abdul Kayam v. Bahadur Vithoha (5) 
and Kiain~ud‘din v. RajjoiQ). in support of 
this view. 

The result is that the appeal is dismissed 
with costs. 

Through some mistakes or oversight tbe 
decree of the lower Court does not 
provide for the payment of interest on tbe 
principal amount. The decree will, therefore^ 
be amended by providing for interest at the 
rates mentioned in Exhibits A and C from 
tbe date of those documents to the date 
of decree and thereafter at 6 per cent, op 
the aggregate sum. The appellant will pay 
the costs of the memorandum of objeotions 
to the respondent. 

Spenobr, J. — In my opinion tbe cases 
quoted by the learned District Judge* 
Indar Pal Singh v, Mewa Lai (3) and Saroda 
Oharan QhuckerbuUy v. Durga Ram Dey Sinha 
(4), are not sufficient authority forexteodiag 
tbe prescribed period of limitation in eon- 
sequence of an acknowledgment made by 
the manager ot a Hindu joint family on 
behalf of the adult members of the family 
who are also parties to the original con- 
tract, Section 21, clause (2), of the Indian 
Limitation Act of 1908 makes it clear 
that an acknowledgment by one of several 
oo-oontraotors will not render the other 
contractors liable in cases where they are 
oapible of oonbraotingfor themselves. Clause 
(1) of this section includes guardians and 
managers of minors under tbe expraasion 
* agent duly authorizsd in this behalf ’ m 

(5) 13 Ind. Cas. 858; 14 Bom. L. B. 26. 

(6) 11 A. 13; A. W. N. (1888) 280. 
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seottODA Idand 20. Saroda Ohatan Chuc^er- 
huity v^Durga Rnm Dey Sinha ( 4 ) was a 04Fe 
of a maratrer of a Hiada family making a 
payment of interest on behalf of himself 
and his minor brothers, and minors being 
.persons under disability from oontraetinflr, 
the ease fell naturally under seofcion 21, 
olanse (1). In Indarpal >,ingh y, Mewa 
Lai (is) it is not clear whether the defend- 
ants, on behalf of whom the aoknowledg 
ment was made, were minors or adolts. 
The acknowledgment was contained in a 
written statement Bled in a prior suit. The 
learned Judges simply observed, withoat 
disoneeing the point, that the aoknowledg 
ment having been made by the manager 
of the joint Hindu family was, in their 
opinion, binding on the other members, 
This case is, therefore, hardly an anthcrity 
for the proposition that a manager can 
bind adult members of a joint Hindu 
family by his acknowledgment without be* 
ing duly authorised to make an aoknow* 
ledgment on their behalf. The decision in 
Narayana Ayyar v. Venkataramani Ayyar (1) 
dealt with the case of a family of co- 
obligors on behalf of whom the managing 
member made an acknowledgment, and the 
learned Judges who heard the appeal observed 
that th-re was no authority for saying 
that the manager of an undivided Hindu 
family could, by bis acknowledgment, keep 
a debt alive against other members of the 
family of which be happened to be manager, 
the debt having originally been onfcractied 
by all (he members jointly. Bat they qa^.ll6^d 
this expression of opinion by saying that 
in particular oases the conduct of the joint 
contractors, coupled with the managing 
member’s acknowledgment might warrant 
the conclusion that the manager was duly 
authorised to make the acknowledgment on 
behalf of all. That was a case under the 

old Limitarion Act of I* 77, in which there 
WHS no provision like seocioo 2 1, clause U ? 
of the Act of Id08. But the principle of 
treating the managers of joint Hindu fami- 
lies as agents for the purpose of acknow- 
ledging valid debts on behalf of members 
of 8000 families was reoigaisel so long 
ago as Ohinnya Nayudu v. Qurunathara Ghetti 
(7), and the subsequent legislation simply 
embodies that principle in) oUujs (U of 


section 21 subject to the ’qualiBoation con- 
tained in clause (2) which already existed 
in the former Act. The law has not 
altered since Aiyar v. Venkata-- 

ramana Ayyar (l) was decided. 

Applying it to the facts of the present 
oa^e, L agree with my learned brother that 
the conduct of the 2Qd defendant, Snbramania 
Aiyar, in writing and attesting Exhibit M 
was conduct from which the Court might 
well infer that be acquiesced in the ac- 
knowledgment made by bis father Durai- 
Bwami Aiyar in that document of their 
liability under the two suit promissory 
notes ‘Exhibits A and G), which were signed 
by both of them. 

On the other questions argued before 
us I agree with my learned brother and 
I have nothing to add. 

M. c. p. 

'Appeal diemissed. 


(7) 5 M. 169. 


OUDH JUDICIAIi OOMiVIlSSlON’ER’S 

COURT. 

Second Ciyiu AppEit, No. 67 of 1918. 
September 4, 1;^19. 

Present:^ Mr. Stuart, J. C, 

Khan Bahadur 8 nyad TAWAR- 

KUL HUSAIN — Depe (Diwr No. 3 — Appel- 
lant 

Ve7 8US 

AJODHYA BANK, Ltd., FTZABAD 

— PLAI^TlPF 

Mrs, E. G. F. PAS -HaUD— Defendant 
N o. 2 — RespoNuBNTs. 

Succession Act of s. 2^^ —Executor 

power of, to mortgage assets^WiU restricting power 
effect oj - Mortgage, renewal of , yaiidiiy of. * 

An executor who has obtained Probate has 
absol'ito authority under section 26J, of the 
Succession Act to mortgage the testator’s assets 
and hia authority is in no way fettered by reason 
of a stipulation in the v\iU that he is not to seller 
mortgage the property, and he would be acting 

a mortgage 

eEEeoted by the testator to satisfy the debt oretted 
by that mortgage, [p. 622, col. 2.] 

Appeal trom the decree of the Distriet 

Judge, Fyzrbad. dated the 26th November 

1917 reversing that of the Munsif 

Fyzabad, dated the 20th June 1917 * 

^^Mr. Mohammad Wasim, for the ApppJ, 
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Pandit Jagmohan Noth Ohak, for Re- 
spondent Nn. 1. 

Babn Jiban Krishna Banerjee^ for Re- 
spondent Nn. 3, 

JUDGMENT, — This appeal questions the 
validity of a decree granted to the A jodbya 

Hank, Etd., in the following oirenmstan- 
oes: — 

0. S. Paeobsnd owned a shop and rest* 
dential quarters in Fyzabad. He mortgaged 
the same to the Ajodbya Bank on the 15th 
April 1895. He made a Will in 1S03, under 
the terms of which his brother G. F. Pas- 
ohaud was declared his executor and his 
brother’s daughter Emma, now Mrs. Nixon, 
was made sole legatee. Under this Will 
Mrs. Nixon inherited the whole property. 
There was a clause in the Will to the 
effect that the executor had no authority 
to sell or mortgage the property. C. S. 
Pasohand died in the same year that he 
made the Will. G. P. Pasohand took out 
Probate under the Indian Succession Act 
(X of 1865? which had application, and 
also under the Probate and Adminifitration 
Act iV of 1881} which had no application. 
He took out Probate on I9th March 1904. 
On the 6th April 1907, just before the 
period during which the Bank could have 
instituted a suit on the basis of the mort- 
gage of 15tb Apiil ISSb expired, G P. 
Pasohand executed a mortgsge of the same 
property in favour of the Ajodbya Bank 
to pay off the amount due on the former 
mortgage. In 19H Mrs. Nixon sold the 
shop and the residential quarters to Khan 
Bahadur Saiyad Tawakkul Husain. Sub- 
sequently the Batik sued on the deed of 
the Hh April 1907 in the Court of the 
Muneif of Pyzabad. The learned Muneif 
dismissed the suif. Toe learned District 
Judge decreed it. Khan Bahadur baiyad 
Tawakkul Husain appeals. The decree is 
for a small sum of Rs. 334 13 6 to be 
recovered by sale of the mortgaged property. 
The mortgage was for a considerably greater 
sum. The amount due was reduced by 
certain payments. Some of the payments 
at any rate, if not all, were made by G, F, 
Pasohand. 

The power of an executor to mortgage 
the testator’s assets has been recognised 
under the Boglish law by an unbroken 
series of decisions, and this principle of the 
English law has been introduced into sec- 


tion 269, Act X of l?65, which is tfi6 
Act applicable to Edro^ean Ohristiab?. ft 
is true that the authority of an ekiohtl^ 
in this respect is quaHBed nn^dr tBb ^rb- 
visions of Act V of lfc81. Bht tfiW A6t 
does not govern tbb present ^casi. Tfib 
question then arikek wh&tfaer the stlpdla- 
lation in the Will, thal; the executor Wkk 
not to sell or mbrtgraga the pi^operlyt 
be of effect in view of the oirciidistaiihikk 
that the law givds the executor 'absolbth 
power to mortgage the testator’s 
I am of opinion that this attempt to f^ttSb 
the anthority of the executor can be of 
no avail. 

The next point to consider is wheihhb 
G. F. Paschand was, at the time that h'd 
exeonted the Tnortgage, udminist'ering 
estate. There can be no doubt as to thb 
fact that at the time that the mortgagi^ 
of 1607 was executed G. F Pas'o^ud wk^ 
administering the estate. No other oob- 
olusion is possible. He had to wind n6 
the estate completely. I ain not in a posi- 
tion to know wh'elther he had or had hot 
6 led the necessary aooonbtk which the Abt 
requires an exeontor to file. But whether 
he bad done so or not, he clearly had 
authority to satisfy the debt dde frotik tfie 
testator’s estate created by the exeontiod 
of tbe mortgage of 1&9-3 by renewing thkt 
mortgage. He did nothing more. Oo these 
two points alone the appeal would fail. 
But even if tbe Bank’s case had not besb 
as strong as it is, if for example G. F» 
Pasohand had not had authority to renew 
tbe mortgage, I consider that the Bank 
would nevertheless snooeed on the groubd 
that Mrs. Nixon, having taken* advantage 
of the satisfaction of the debt dm frobi 
her ancle’s estate by tbe renewal of 1907, 
was legally estopped from questioning lihe 
validity of tbe mortgage. This estoppel 
wonld also bind tbe present appellant,' who 
on the evidence was aware at the ttms 
Chat he pnrohased tbe property that the 
mortgage of 1907 was in existence. 

For tbe above reasons I dismiss thik 
appeal with costs. 

Appeal dumissedt 

9 
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NAUPUR JUDICIAL COMMISSIONER’S 

COURT. 

|FiB;T 0i7iL Appeal No. 11 op 1917. 
Aagnst 26, 1917. 

Present-.—Ur. Batten, A. J. 0. 
NILEANTH and OTdBRS— A ppellants 

versus 

MADHORAO and otbers — Respondents. 

Lunitatton Act (11 of 1908), Sch. I, Art. 181— 
Mortgc^e, suit on ^Preliminary decree -Appeal, con- 
tirmationof decree in^Pimt decree, application for 
LiniUattonf comoieacement of. 

Where a decree of a lower Court is affirmed by 

the Appellate Court, the lower Court’s decree is 

wiped out by being merged in tlie decree of the 

Appellate Court, which takes its place to all intents 

and purposes, and both the decrees cannot exist 
simultaneously, [p. col 2.] 

Where an appeal is preferred against a pre- 
JimiMry decree in a mortgage suit and that decree 
IS affirmed, the right to present an application to 
make the decree final accrues oc the day the appel- 
late decree le passed, [p. col. i.] 

Appeal agaioRt the decree of the Additional 

Civil Sait No. 

183 of 19U, dated the 17th Jaly 1916. 

Mr. M. B. Kinkhede, for the Appellants. 

Sir Bepin Krishna Bose and Mr. M R. Indur. 
ftat^ for the RespoDdeotpe 

JUDGMENr — This appoal arisaa out of a 
suit for sale on a mortgage. The pre- 

on 23rd February 1912 and the date 6xed for 
re payment was z3rd August 1912, The mort- 
gagor appealed to this Court and the Jndioial 
0omm,88.oner dismissed hi, auoeal oo 17, h 
June 1913 in Firet Appeal No. 35 of 1912 
without Bring a fresh date for payment. 
Meanwhile on 8th February 1913 the deoree- 
holders purchased a portion of the mort- 

gaged property This Court in First Appeal 
No. 75 of 1914, disposed of on 28th 

gaged property purchased by the deoree 
holders was as subject to the mortgage a, 
the rest of the property, and that there must 

'““'•‘“ese mooey 

V^lna P''“PP''‘ion to the 

value of the property still held by him. and 

sale TX '’® "“^verad by the 

n R,1 ’’A P''PP®''‘y with the mortgagor 
Oq 6th Oitober 19i5 the decree umders 

tTbe mad^fif P^®"®iP»'-y decree 

to be made fioal aud the wooie history of the 

""®.*»%-®“ PPt iP t-ieapol.cuioo^, r,e 
Additional District Judge has now made a 


final deoree in which the sum of Rs. 4,386 6 9 
is given es the som to be reoovered by sale 
of the property still with the mortgagor. The 
mortgagor appeals to this Conrt. In the 
first Conrt the mortgagor pleaded that the 
' ftpplioation to make the deoree final was 
barred by time, bat this plea was rejected 
in an order dated 23rd December 1915. The 
Ist gronnd of appeal is that the lower Conrt 
is wrong in holding the application to be in 
time. The learned Advocate for the respond- 
ent does not support the grounds on which 
the lower Court held the application to be in 
time, bat he urges that the deoree which 
had to be made final was not the original 
preliminary deoree of the lower Court dated 
^3rd Pebrnary 1912, but the appellate deoree 
of this Court dated 17th June 1913. He 
admits that Article ISl of the Limitation 
Sohednle is applioable and says that the time 
began to run from the date of this ( ourt’s 
deoree. The right to apply to make the deoree 
final oonld not, it is argued, aoorne until this 
Court affirmed by its deoree the preliminary 
decree of the firet Court. There is an unani- 
moos oonrse of deoisions to the effect that 
where a deoree of a lower Court is affirmed by 
the Appellate Court, the lower Court’s deoree is 
dead and gone by, being merged in the deoree of 
the superior Court, which takes iti plaoa to all 
intents and purposes, and both the decrees 
oannot exist sioiultaueously. It is sufficient 
to mention the oases reported as Chandra 
Kanta v. Lokshman Chandra (1) and 
Alu^amma'i S^datman Khan v. Muhammad 
Tar Ehan (2). The principle was recognised 
by their Lordships of the Privy Council in 
Brij Naruin v Te^bal Bikram Bahadur (3) 
with reference to a preliminary decree in a 
mortg.ige suit. None of rhe oases cited by the 

learned Advocate for the respondents is one 

of making finHl a preliminary decree But I 
see no reason differentiating a preliminary 

^ ®°''‘ other deorees 

to which the principle has been apolied Th« 

learned Pleader for the appellant cites a case 

in hie favour which is exaotly to the V 

AiaiiAn Bam v Nihal Singh (4) in wbfch ‘t 

.S6 lod Cas. 460 1 21 c. W. Jf. 430, 24 0. L J* 


A 


I2i 11 A 267 (P. B.K 

L A^o M. 

(4) 30 Ind. Cae. 494, 3B A. 21, 13 A. L. J, 935 
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was held that the right to make an applioation the dearee-bold^rs stated that the valne of the 
for making a preliminary decree final aocrhes property held by the mortgagor was R 9 , 3i500, 
cn the day when the time limited by the the Court has held that the property so held 

preliminary decree expires, even when is worth R^. 9.005: thus a value has been 

there has been a decree on appeal, unless found for the mortgagor’s property in excess 

such time has been extended by the Court of that alleged by the decree- holders. It is 
of appeal. With due respect I am unable not urged that tlie decree- holders are estopped, 

to^ hold that the law has been correctly but it is argued that the evidence proving the 

laid down in the above case. The learned property to be worth more than that pleaded 
Judges give no reason for their decision except by the decree holders is worthless and should 
a reference to another case reported as Oaya be disregarded. This argumenti however, is 
Din V. Jhuman Lai (5), which they say is of no value in the oiroumstanoes of the case, 
analogous. The oaee they rely on however, The decree-holders pleaded that the total vrlua 
appears to me to have no bearing whatever of all the property was Ri. 4,200, hsld .by 

on an application of the present nature, the decree holders and the judgoient-deblor 

The learned Judges do not refer to the respectively iu the proportion of 1 to 5. 

question of the decree of the first Court The judgment-debtor pleaded that the total 

being merged in the decree of the value of the whole property was Ri. 9,005, 
Appellate Court. It may be the case that held respectively in the proportions of 7 
there is nothing to prevent the holder of a to 2. The pourt has held that the tital 
preliminary decree for sale applying to value of the property is Rs. 14,005, of which 

have the decree made final pending the property worth Rs, 5,000 is held by the 

disposal of an appeal, and if the appeal deoree-holdera and property worth Rs, 9,005 
is dismissed, it may be that the proceed* ia held by the judgment debtor, the pro- 
ings on his applioation might rightly portionate values being thus 5 and 9. The 
be continued. But they would be so estimate of the total value of the property 
continued as having reference to the made by both parties was very wide of 
decree of the Appellate Court, The applica the mark. There is no dispute in respea'i of 
tion is no doubt barred by time considered wbat property is held by the parties. The 

as an applioation based on the preliminary sole dispute, is as to the relative values of 

decree of the first Court, but when it the portions held by each. The Court had 
was made, the decree of this Court had to find what was the total value of the 
superseded the oiiginal decree. At the property, and having found that, was bound 
date of the application the only decree to apportion the value between the two 

which oonld be made final was the decree sides irrespective of what the parties pleaded, 
of this Court, and time cannot be said to He could not possibly cn any pleadings of 
have begun to run before that decree ihe parties hold that the value of the two 

was pasted. J, therefore, bold that the portions was less than the total value, 
application (o make the decree final was Moreover, the pleas of the parties refer 
not barred by time. rather to the proportion than to the actual 

I now come to the merits of the case. The values of the properties. There is, .there- 
2Dd ground of tbe appeal is to the effect fore, no force in this ground of appeal, 

that the burden of proof that tbe value of The grounds Nss 4 to 7 call in question tbe 

the property held by tbe mortgagor bore a valuation made by tbe lower Court. It is 
higher propoitioo to tbe value of the property first urged that the property with tbe decree- 
held by the decree-holders than was admitted holders should have been valued at Rs. 7,000 
by tbe mortgagor, lay on the decree holders, instead of Rs. 5,000. The only evidence 
This is undoubtedly tbe case; but tbe burden on the subject ia that of tbe appellant’s 
was 60 laid, and the case has been decided first two witnesses. This evidence is per- 
on tbe evidence brought by both sides and feotly wcrtbless and the witnesses ffivo 
not on any consideration of burden of proof, no ground for their opinions. The Judge 
There ia no force in this ground of appeal, has relied on admissions of the witnesses 
The 3rd ground of appeal urges that while for tbe decree- holders to the effect that 

land is worth about Rs. 5(J an acre, aud 
(6) 28 Ind, Cas, 910; 37 A, 400; 13 A, L, J, 610* has adopted that rate approxitnatelytl tboM 
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ftre DO groQDdn whatever for taking a 
difFerent view. Ae regards ^the property 
with the ap'^ellaot^, the fiading of the 
lower Court is ehallenged only in respeot 
of the valae of C annae share of Ramnagar, 
The lower Court, relying on the evidenoe 
of appellant’s witnesses Nos. 11 and 10. has 
foand the valne to bs Rs. 6.500. The witness 
No. 11 sold a lO^anna^ i pip share of the 
village together with 2l\ aores of home farm 
land for Rs. 2,000. He alleges that Rs, 500 was 
the valae of the 6elds and Rs, 1,500 was the 
value of the sharp. The Judge has aooepted 
this statement without any question. It ap- 
pears to me, however, that in the absenoe of 
auy oireucnitanoss to corroborate the witness, 
the value of the Belds should be tafaeu to 
be the Rs. 50 an aore adopted by the -ludge 
for other Belds in the village, and the 
value of the Malguzari share should be 
oaloulated aooordingly, and would be Rs. 875 
out of Rs, 1,500. Od the same basis of 
oalonlation the defendant's 4 annas share 
would be worth Rs, 4,000. If we treat 
the evidenoe of the 10th witness in the 
same way, inoluding bis statement that the 
fields were worth Rs. 1,000, the value of 
the defendant's share would be Rs. 6,0 ',0. 
it seems fair to take an average between 
the two, and I, iherefore. adopt R<i. 5 000 
as the value of the Milg z iri share instead 
of Rs. 6 vOO the value adopted by the 
Judge. The total value of the defendant’s 
share is, therefore, Rs. 1,500. Jess than that 
adopted by the Judge The result is that 
the total value of thn denree h-d Ipr^’ share 

is Rs. 5,000 and that o* the defendant’s 

share is Rs. 7,505, in the proportion of 2 
and 3. 

The 8bb ground ofappeal has no meaning, 
smoe the figure Rs. 5.377 is an imaginary 
figure given by the plaintiff and is not 
referred to by the Judge at all in his 
oalouUtions. The 9th ground of appeal is 
explained as meaning that the lower Court 
has wrongly charged compound interest 

since the date of the suit. This error will 

be avoided in framing the decree of this 
Court, 

The result is as follows. The figure 
Rs. 4,386.6 6 m the decree of the lower 
Court should have been Rs. 3,969; the ap. 
pellant has, therefore, succeeded to the 
extent of Rs 417 and the coats in this 
Vourft wi|l be calculated popordin^ly. The 


amount, calculated upto the present day, 
due by the appellant is Rs. 4.161 and this 
figure will be entered in the decree as the 
amount due this day from the defendant. 
Costs, as already obiefved, will be In pro- 
portion in this Coui^, the appellant having 
succeeded in respect of Rs. 417 and failed 
as regards the rest of the amount in respect 
of which he filed his appeal. Costs in the 
lower Court will be borne by the parties 
incurring them, as, already directed by the 
lower Court. The amount due by the ap- 
pellant as costs will be added to the above 
amount and future interest on the whole 
amount will be awarded at 8 annas per cent, 
per mensem until realisation. 

Order accordingly 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 34 or 1918. 

August 5, 1919. 

Present : — Mr. Lyle, A. J. 0., and 
Mr. Ashworth, A. J. 0. 

TAa&ur OiNDHARP SINGH 4ND others— 

Pl&intjpfs — APi rllants 

versus 

Thakur NIRMAL SINGH a;»d uTjjtKs 

DbF.- NOANTS — RksPONOENT.^. 

Partition cuit — Decree form of—Shnre of each 
extent of, defiri{tio7i of— Decree, whether binding on 
detendants inter ao— Registration Act (XVI o] 190Sj,s. 
17 (2) — Compromise — Award based on coinpromise 

whether requires registration — Hindu Law— Joint 
family— Compromise entered into by father to avoid 
dispute, whether binding on sons— Family arrangement. 


Where in a suit for partition of a joint property 
the decree declares the shares of every one of tli'o 
parties interested in tho property, the declaration 
as to the extent of the shares of the defendants is 
as binding between the co-defendants themselves 
as between the defendants and the plaintiffs [p. 328 

Where an award given by arbitrators is in accord- 
ance with a compromise made by the Dartiea n 

A comp- omise, which is entered info « u- j 

father with regard to aneestr.l propel 
purpose of avomingan exisiingor evL 

Uon and which i. ia the nafnre“:ra‘’frn;aeX 
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luout, is in the absence of fraud, collusion, undue 
influence or other like reason bindinpr on his sons, 
[p. 329, colg, 1 & 2.] 

Appeal from the dporee of the Addition- 
al SabordipMe Judge, He^rdoi, dated the 5th 
March 1918. 

Messrs. N", N, Sinha and N. P, Singh^ for 
the Appeliauts. 

Dr. 8, N. Sen and Babu Ishri Prasad^ 
for Appellant Ko, 1. 

Mr. A, P. Sen, the E[on*bIe Pandit 
Ookaran Nath Misra, Baba Mohun Ital, R. B., 
Mir Amrad Ali\ K. B., and Mr, H. K. 
Qhosk, for tho . Respondents. 

JUDGMENT. — IChan Sah, the ancestor 
of the parties in this case, had three sons 
Umrao Singh, Baohan Singh and Ujagar 
Singh. Umrao Singh had two sons both 
of whom died childless. Baohan Singh 
had three sons Lalta Bakbsh, Jiwan Singh, 
and Bhuja Singh, and Ujagar Singh had 
one son Ganga Bakbsh Singh. Lalta 
Bakbsh bad two sons Nirmal Singh defend- 
ant No. 1 and Anand Bakbsh who was 
defendant No. 5. Ganga Bakbsh, the son 
of Ujagar Singh, bad no children but he 
adopted Anand Bakbsh, who is the father 
of the thrre plaintiffs in the present snit. 
The defendants in the suit are Nirmal 
Singh and bis sons and other descendants 
of Baohan Singh. 

The suit was bronght for a declaration 
that the plaintiffs were owners of half of 
certain property mentioned in list A attached 
to their plaint. The plaintiffs alleged 
that all the property entered in that list 
was the joint ancestral property of the 
parties and that, therefoip, they with their 
father Anand Bikhsh were entitled to a 
half share in it, They alleged that they 
with the other members of the family 
were in possession of their share tin the 
property and on this ground a snit fora 
declaration only was bronght. The oanse 
of action for the snit is given in para- 
graphs 4, 5 and 6 of the plaint. In these 
paragraphs it is alleged that Hardeo 
Bakbsh Singh, a grandson of Bhuja 
Singh, brought a suit on the 30th of 
March 1914 against the other members of 
the family for partition of the family 
property, that the plaintiffs were no parties 
to that snit and that certain properties 
which are now alleged to be joint family 
properties were not inelnded in that enit, 


It was further stated th<it the parties to 
that* snit entere'i into a oompromiBe under 
which it was held that Anand Bakbsh 
was entitlel to one-faalf of the property 
while Nirmal Singh defendant No. 1 in 
the present snit was entitled to a one- ’ 
sixth share only; but owing to irflaeboe 
exercised on Atiand Bakhsh by Nirm^ 
Singh defendant No. 1, it was also entered 
in the compromise that Anand Bikhsh 
and Nirmal Singh shonld pool their shares 
and that the total shonld be divided 
equally between them, that is, that instead 
of getting one-half and one sixth respeo* 
tively they should each get one-third as 
their share. This compromise wasefteoled 
on the 4th of October 1914, and the pRint- 
iffs give that date as the date of the 
aoornal of the cause of action for the 
present snit. They allege that Anand 
Bakbsh bad no power to enter into such 
an agreement and that the agreement has 
no effect as against them not only beoanse 
they were not parties to the snit bat 
because the agreement, even if obtained 
witbont undue ii fl ienoe, was unregistered and 
without ooDsiderati >n. 

The snit was defended on various 
grounds. The defendant No. 1 Nirmal 
Singh alleged that the property in snit 
was inolnded in the Raigatn Talnga and 
that according to a custom obtaining in 
the family it was an impartible estate and 
always held by a single owner, and that he 
(Nirmal Singb^ was the present bolder, that 
none of the other members of the family 
was entitled to a share in it bat merely 
to maintenance; nor was any one entitled 
to claim partition of the estate. It was 
farther pleaded that the plaintiffs' and 
the defendant No. 1 were not members 
of a joint family, that the property in 
snit was not joint or ancestral, that the 
plaintiffs were not in possession of any 
share either in the immoveable or move- 
able property with regard to which a 
declaration was claimed and that, therefore, 
the snit was barred nnder section 42 of 
the Speoiflo Relief Act. It was also pleaded 
that Anand Bakhsh was hot the adopted 
son of Ganga Bakhsh, bat the lower 
Oonrt found that be bad been adopted by 
Ganga Bakbsh and the learned Advocate 
for the defendants-respondents has not 

serioasl/ attacked that finding. It 
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further alleged that Nirmal Singh defend* 
ant No. 1 ofripg to pbys^al infirmities 
was nnder the infiaenoe of Anand Bikhsh 
who had been entrnated with the manage* 
ment of his affairs and that Anand Bakhsh, 
taking advantage of his pDsition, entered 
into the oompromise in Uardeo Bakhah’s 
Bait for a division of the Raigain estate 
and that the oompromiae was agreed to 
by Nirmal Singh, defendant No. 1, while 
saffering from fever and aoting unler the 
iofiaenoe of Anand Bakhsh without under- 
standing its terms. It was, however, further 
pleaded that as the oompromise had been 
^entered into by Anand Bikhsb, the plaintiffs 
were bound by it and in any case it oould not 
be set aside in part only. 

The learned Subordinate Judge fixed an 
usue No. 7: — 

Whether the plaintiffs are in possession 
of their share of the property in suit jointly 
with other oo-sharers and is, therefore, the suit 
as laid maintainableP** 

Two other issues were framsd with regard 

to the form of the suit, uatuely issues Nos. 18 
and 19: — 

Whether the plaintiffs are entitled to 
a deolaratory deoree seed for and oan 

their share be daterminei in this suit as 
brought? 

Should ^ not the Court exerolse its 
disoretion in granting a deolaratory deoree 

under the oi^oum8^ano89 of. theoase?’* 

The learned Sahordinate Judge did not 
oome to a separate finding on issue No 7 
but on issues Nos. 18 and 19 he has found, 
after somewhat uooertain arguments, that 
the plaintiffs were entitled to maintain a 
suit for a declaratory deoree and, had the 
oompromise in Hardeo Bikhsh’s suit not 
been binding on the plaintiffs, the Court 
should have granted suoh a deorae, 

It is olsar from a perasal of the plaint 
that the only eause of aotion mentioned 

. agreement arrived 

at in Hardeo Bakhsh’e enit. In the present 
8ni| admittedly a nnmbar of properties 
whteh were not ineladel in Hardes 
Bakhaha sait have been entered in liat 
A attaahed to the plaint. So far as sash 
properties are eonsei-nsl, the plaint disolosee 
no oanee of aotion and the learned Pleader 
for the appsllante has to admit that ha 
oatinot aappqrt the eUipforq doohratioq 


with regard to any property whioh was 
Dot ineluded in the suit brought by 
Hardeo Bakhsh. It ia also olear tba^ so 
far as the moveable property inoluded in 
Hardeo Bakhah’s suit is oonoerned, the plaint- 
iffs are not entitled to maintain their 
snit for a deolaration.. Under the oompro- 
mise in Hardeo Bakhsh’s suit the different 
parties were to remain in possession of the 
moveable property mentioned in that suit 
whioh they respeotively held and no party 
was to have any olaim against any other 
party with regard to any moveable property 
in his hands. It is olear, therefore, that 
from the date of the deoision of that suit, 
that is the 16th of February 1915, the 
different parties have been in separate 
possession of the moveable property whioh 
was then in their hands, and there is no 
evidenoe whatsoever that the appellants at 
the time of the institution of the present 
suit or indeed at any time were in posses- 
sion of any portion of this moveable pro- 
perty. The suit, th3refore, for a mere 
deolaration with regard to suoh moveable 
property ia barred under the provisions of 
seotion 42 of the Specific Relief Act. 

In the view whioh we take of the case 
it is unnecessary to consider in any great 
detail the accuracy of the findings at whioh 
the learned Sahordinate Judge has arrived 
on most of the issues whioh he framed. 
We may, however, remark that we are not 
disposed to attach as naaoh value as the 
learned Subordinate Judge appei^’s to have 
attached to the eotries in the various 
ufiiib-ul arzes, kh-^wits and assassmsnfc state- 
ments as proof of the existence of the 
alleged oustnm of gaddinashini; nor do we 
think that the admission by Aoand Bakhsh 
the father of the plaintiffe, !□ the written 
statement which he Bled jointly wifb 

Nirmal Singh in Hardeo Bakhsh’eLit oan 

IS 

plaintiffs of the existence of th® «ii j 

- attaeking'l^ht 

whole oondaet of their father Anand Bakhsh 
in the proeeed.nge in Hirdeo bS’s 
suit and olearly any admrqa.*«r. a 

Anand Bakhsh in those 

would be against their interests 
bsuaed as evidence against them Tlk"'”’ 
the most favourable view of si Taking 

the plaintifEs-appellanta. namely that'th'“'' 

wa, no oastom of 9<MinafhinTV III 
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family, that. AvnrS Bakheh was the adopted 
son of Garpa Bakhph and that the property 
waR arcpp^ral joint family property in whio^' 
A sand Bakhph and the appellants wonld 
have been entitled to a half share on partition, 
we are of opinion that in all the oironm- 
RtanceB of the oaee the appellants are 
bound by the oompromiFe whioh was enter* 
ed into between Arand Bakhsh and the 
other parties to Harden Bakbsh’s foit. 
That compromise was entered into between 
members of the family with regard to pro- 
perly alleged to be joint family property 
and was, in onr opinion, in the nature rf a 
family settlement. It has been urged o« 
behalf of the appellants that for the pur* 
poses of the suit, whioh was a suit for 
partition of the family property, all that 
was necessary was to declare that separate 
share to whioh each of the parties to the 
suit was entitled, as was done in the first 
portion of the decree and that the latter 
portion of the decree, in whioh it is stated 
that Nirmal Singh and' Anand Bakhsh 
agreed to join their shares and divide them 
equally between themselves, is an agree- 
ment altogether outside the Foopo of the 
suit. With this view we cannot agree. 
The decree roust be read as a whole. The 
suit being one for partition, it was neces- 
sary to determine and make a declaration 
of the shares of every one rf the parties 
interested in the property (see rule 18 of 
Order XX of the Oode of Civil Prreedure), 
It wonld not have been sufiBoient for the 
purposes of the suit to have declared Hardto 
Bakhsh sntiiled to a one twelfth share of 
the properly. The shares of all the other 
persons interested in the property had also 
to be determined, and the declaration as to 
tbe extent of those shares is as binding 
between the eo-defendants themselves as 
between the defendants and the plaintiffs. 
Parsotam Ego Tantia v. h'udha Bai (1). 
These tbarea were Fettled by compromise 
and tbe decree was passed in terms of tbe 
compromise. Under that compromise the 
shares to which, according to tbe genealo- 
gical tree, each one would prima facie 
have been entitled were set out, and it 
was agreed that while the shares of ihe 
other paities to tLSs suit should be in 
accordance with tbe ehajra, tbe shares of 

(U 3 lud. Oas. 692j 82 A. 499; 7 A> b. J. 4C1, 


[ifllb 

NJr'V'al Singh and Anand Bikhsh on parfciti n 
should be each one third though anoprdirg 
to the shajra^ Nirmal Singh would have 
received only one sfx»h and Anand Bakhsh 
would have received One>balf, It is clear • 
from the evidence of tbe arbitrator that 
Nirmal Singh would not have consented 
to tbe compromise nnless he had bsen 
given an equal share with Anand Bakhsh. 
The joint written statement filed by 
Nirmal Singh and Anand Bakhsh shovs 
that the whole property was held by 
Lalta Bakhsh by right of gaddinashini and • 
later on was divided half and half by a rnn^ual 
pact between Jjalta Bakhsh and Anand Bakhsh; 
and Nirmal Singh was certainly not prepared 
to allow Hardeo Bakhsh and the other 
members of the family to get their shares 
oat of the half claimed by him and leave 
Anand Bakhsh in undisputed possession and 
ownership of the other half. It may also 
be noted that Hardeo Bakhsh bad included 
a large amonnt of moveable property in 
his snit fir partition and that not only 
Nirmal Singh and Anand Bikbsh but all 
the parties to tbe compromise agreed that 
the moveable property should not be divided 
in accordance with tbe shajrOj but that 
each party shoald continue in possession 
of whatever moveable property he held 
and that no party should have any claim 
against any other party with regard to - 
the moveable property. This condition with 
Regard to the moveable property finds place 
both in the oompromise and tbe decree } 
after the condition with regard to tbe 
equal division of two-tbirds oftheimmove* 
able property between Nirmal Singh and' 
AcFr.d Bakhsh and is an essential condition 

of tbe compromise, without which Nirmal 
Singh at leat-t would never have been’ 
willing to agree to the compromise as the 
greater portion of tbe moveable property was 
in b>8 bands. 

These considerations also dispose of tbe 
plea taken by the appellants that tbe 
compromise having gone beyond the scope 
of tbe suit is bad for want of registration. 

The oomprbmisr, in onr opinior, has in no 
way gone beyond tbe Poope of the suit. 

The award rf iKe arbitrator was given 
in acnordanoe wirh tbe compromise and tbe 
award was mr.^e a decree of Court, and 
under olauFe {vC) of Fub-eection 2 of section 

17 of tbe Begistration Aotf registration wai 
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DDfc Deospsapy. Franal Anni v. Lnkshmi 
Anni (2) and Ohatu Chandra iAttra v. 
»'9a7n6Au Nath Fand^y (3X 

Looking as we do opon this oompromiee 
wbioh was embodied in the decree as in 
tbe natare of a family ssttlemenf, we are 
of opinion that aUhoogh tbe plaintiffs* 
appellants were no parties to tbe sai^, yet 
they are bound by the oompromise entered 
into by their father Anand Bakhsb. It 
is olear that altbongh Nirmal Singh and 
Anand Bakhsb filed a joint written state* 
moot in the suit, yet the deoision of the 
suit and tbe determin ition of the sha^rs) 
of every one of the parties interested in 
the property involved a ooiH'ot of olaims 
batween Nirmal Singh and Anand Bikbsh 
as well as bst veen them and the plaintiff 
Hardeo Bakhsb. We have already referred 
to tbe evidenoe cf the arbitrator, wbioh 
sbows that there was a disonssioo as (o 
tbe shares wbioh should be allotted to 
Nirmal Singh and Anand Bakhsb, and we 
have stated that Nirmal Singh wonld 
never have atrreed to the oompromise 
unless he bad been allowed a share equal 
to that given to Anand Bikbsb and 
also been allowed to retain tbe moveabla 
property in his hand?. In their plaint the 
plaintiffs alleged that Anand Bikbsh had 
been induced by undue i» flaenoe to aocept 
(he oompromise, but this plea was aban* 
doced by the learned Pleader for the 
appellants in arguin? the appeal. It has, 
however, been urged that presuming that 
the property was ancestral in which the plaint- 
iffs had an interest, their father Anand Bakhsb 
was not justified in entering into a oompro* 
mise so obviously opposed to their interest. 
It may be observed that this is not a case 
of a sale or a mortgage of anoeistral 
property made by a Hindu father, where 
bis interest may be opposed to the interest 
of bis sons. Iq the present case the 
interests of Anand Bakbsh and the plaint- 
iffs were identioal aud there is no reason 
to snppoEe that Anand Bakbsh would 
deliberately enter into a oompromiee with 
tbe knowledge that it was detrimental to 
his own interest. If Anand Bakhsh had 
good reason to euppose that his title to 


(2) 22M fOs (P. r'.). i Bom. L. R P945 26I A 
8 0. W N 485; 9 M L. J 147; 7 Sar. P. 0, J. 5H 
18) 46 Ind Gas. 858; 3 P. L, J. 266i 4 P. L. W 
(1918) Fat, 193 (F. B.). ^ 
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a bait snare of tbe property was doubtful 
(and we shall show that he had ample 
reasons for doing so),* we are of opinion 
that in the absence of fraud or undue 
infiaenoe or other like reason, none of 
which has been shown in tbe present oase, 
tbe oompromise entered into by him is 
binding upon his sons, the plaintiffs- 
appellants. Even though he might 
have been mistakan as to bi^ legal position 
and acting under that mistake given np tbe 
property to whioh he was entitled, that 
would be no ground for holding that the 
oiranromuo was not binding on bis sons. 
Id Kerr on Krand at page 335 tbe following 
proposition of law has been stated and this 
passage has been quoted with approval in 
the oa«e of Ham Nirunjnn Singh v. Prayaa 
Si^gh (4) — 

“Mistake in law is not a ground for setting 
aside a oompromise, if the parties to the 
transaction were in diffioulty and doubt and 
wished to put an end to disputes and to 
terminate or avoid litigation. If one or more 
parties having, or supposing they have, 
olaims upon a given subject- matter, or olaims 
against each other, agree to oompromise 
these claims and the knowledge, or means 
of koowledge, of each of them with respect 
to tbe mode in which, ond the oironmstanoes 
under whioh, his claim arises, stand upon 
an equal footing, and there is an absence of 
fraud or misrepresentation, tbe transaction 
is binding, although tbe conclusion at whioh 
the parties may have arrived is not that 
wbioh a Court of justice would have arrived 
at had its decision been sought. The real 
consideration whioh eaoh party reoeivea under 
a oompromise being, not the aaorifice of the 
right but the settlement of the dispute and 
the abandonment of the olaim, it is no objeo- 
tion to tbe validity of the transaotion that 
the right was really in one of the parties 
only and that the others bad no right what- 
ever. If, for iostanoe, two parties olaim 

adversely to eaoh other the inheritance of a 

deoeased person, and. in order to avoid liti. 
gat, on agree to divide the . inheritanee. it is 
no gronnd for netting aside the agreement 
that only one was heir, and that .h. 
other gave np the right whioh he really 
possessed The fact that the one may hav^ 
had no claim is immaterial, if he w^s 

W 8 C. 138i 10 C. Ii, R. 66. 
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honestly mistaken as to his olaim. It is 
enough if, at the time of the oompromise, he 
may have believed be had a olaim and that 
the parties have, by the transaotion, avoided 
the neoessity of going to law. To render 
valid the compromise of a litigation, it is 
not even neoessary that the question in 
dispute should really be doubtful, if the 
parties hona fide consider it to he so. It is 
enough to render a compromise valid, that 
there is a question to he decided between them. 
A compromise of doubtful rights will not be 
set aside on any other ground than fraud. 

*'The principles which apply to the case 
of ordinary compromise between strangers, 
do not equally apply to the case of oompro* 
miaes in the nature of family arrangements. 
Family arrangements are governed by 
special equity peculiar to themselves, and 
will he enforced if honestly made, although 
they have not been meant as a compromise, 
but have proceeded from an error of all par* 
ties, originating in mistake or ignorance of 
fact as to what their rights actually are, or of 
the points on which their rights actually 
depend.” 

In the case of Siapilton v. Stapilton (5) 
it was held that the compromise of 
a doubtful right is a sufficient founda- 
tion of an agreement. In the case of titam 
Singh v. Vjagar Singh (6), which is in many 
respects very similar to the case before ns, it 
was held that a compromise entered into by 
a father with regard to ancestral property for 
the purpose of avoiding litigation was in the 
absence of fraud or collusion binding on his 
sons. 

Even if there were no actual dispute at 
the time of Hardeo Bakhsh’s suit between 
Nirmal Singh and Anand Babhsh with 
regard to their respective interests in the 
property, we are of opinion that if Anand 
Bakhsb had good reason for believing that 
such a dispute might arise and that bis 
title to a half share in the estate was not 
free from doubt, be was jnstihed in entering 
into the compromise and the plaintiffs-appel* 
lants are bound by its terms. We have 
already stated that the compromise in Hardeo 
Bakbsh’s suit is in the nature of a family 
settlement. In order to validate a family 

settlement it is not neoessary that there should 
(5) (1739J 26:E. R. 1; 1 Wh. & T. L. C. (7th Ed.) 
223; I Atk. 2. 

{{)) I A. 651. 
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be an existing dispute. It is sufficient that 
there should be the possibility of a future dis- 
pute which might result in litigatiop, and ifie 
avoidance of possible litigation and the con- 
sequent preservation of the family proper^ 
is sufficient consideration for a family 
settlement. In the present case Anand 
Bakbsh had the very strongest reasons for 
holding that his title to a half or indeed 
to any share in the bulk of the family pro* 
perfcy was open to donbfc. It was at least a 
matter of uncertainty whether the custom 
of gaddtnashini, by which the family prop^erty 
devolved upon a single owner who had com- 
plete power of transfer, existed in t^ 
family. It is unnecessary for the purposes 
of this judgment to state in any great detail 
the various facta which might have led 
Anand Bakhsh to believe that such a custom, 
existed. It is a fact admitted by both 
parties that the property was originally held 
by Khan Sab, the great-grandfather of Nirmal 
Singh and Anaod Bakhsh, that afterwai^s 
it was held by Baohan Singh alone and then 
by Ujagar Singh alone, who were respec- 
tively the second and third sons of Ehsn 
Sab. The first summary settlement was 
msde with Lalta Bakhsb alone and it would 
follow, on the assnmption that Auand 
Bakhsb, had been adopted by Ganga Bakhsb, 
that Nirmal Singh was the most likely 
person to succeed to the whole property if 
the custom of gaddtnashini were established. 
Anand Bakhsh must have been aware that 
the wajtb-ul arzes of all the main villages 
showed that the property was in the name 
of Lalta Bakhsh alone and recorded a custom 
of gaddinashinif and that be could produce 
no evidence to show that the existence of 
such a custom had been denied by any mem- 
ber of the family at the time of settlement. 
Anand Bakhsb bad also before ^he 

fact that at the first regular settlement Lalta 
Bakbsh was recorded as the sole owner of 
most of the villages of the estate and ^bat 
both in. Rai Haizari L%1*b Hettlement of 
188 J 84 and the last settlement of 1897 
Nirmal Singh was recorded as the sole owner 

» ' • * • » , , . I • 

in most of ^he villages. He bad also before 
him the fact that in Rai Hazari Lal*s settle- 
ment Ganga Bakhsb, his adoptiye father 
was shown in most of the settlement 
khewafs not as bavirg a share but 
merely as guardian and manager on 
behalf of th© owner Nirmal Sipgh. pf (N 
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v^l^gea inolQded in 

flaic 0RQgR Bakl^eh waa reocrd^d aa having 

a share in only i^Ot while all the other 

yilla^es were entered either in the paine of 

LiUa Bakhsh alone or in the name of mUa 

Bikhsb and the other desoendants of B&ohan 
_ « 

Singh. Fartbermore Anand Bakhah had 
before him the faotn that, after the Matiny, 
the settlement was made with Lalta Bikhsh 
who was the son of Baohan Singh and not 
with Qanga Bakhsh the son of Ujagar Singh, 
the last holder, and that L\Ua Bikhsb 
asserted his title as the sole owner of most 
of the property; and in a statement made as 
far back as 1883, which is printed at page 
171 of respondents’ book, Ganga Bikhsh had 
admitted that he was acting as s'^rbirahkar 
on behalf of Nirmal Singh. There is aUo 
the fact that on the death of LaUa Bakhsh 
Ganga Bikhsb did not assert bis title to any 
share in the estate, bat allowed mutation to 
be effected in the name of Nirmal Singh 
- I as guardian and s^rbarahkar. 
All these facte must have led Anand Bikhsb 
to entertain a reasonable doubt whether, 
even assuming that be could prove that he 
had been validly adopted by Ganga Bakhsh, 
he could enooesBfnlly contest Nirmal Singh’s 
claim to the bulk of the estate and indeed it 
will be noted that the learned Subordinate 
Jpdge, after considering all the evidence 
before him, has io fact come to the concla- 
slop that the custom of QQd^inashini has 
been established. Furthermore Anand Bakhsh 
might well have doubted whether be could 
have proved to the satisfaction of the Court 
that be bad been validly adopted by Ganga 
Bakhsh. Hardeo Bakhsh had in his suit 
. denied that any such adoption bad taken 
place and an issue had been framed on the 
question of adoption. No deed of adoption 
was produced in that suit, nor has any 
such deed been produced in the present 
suit Anand Bakhsh has in many doou- 
ments declared himself to be the son 
no^ of Ganga Bakhsh but of Ulta Bakhsh. 
and one of those documents was executed 
Miy a few days before the institution of 
Hardeo Bakhsh’s suit. The facts which we 
have above stated were, in our opinion, ample 
to justify Anand Bakhsh in believing that 
his title to a half share in the estate was open 
to doubt. It follows that even assuming 
that the property was joint ancestral property. 
Anand Bakhsh was jostiBed in entering into 


the compromise and the plaintiffs appellants 
are hound by its terms. ' 

The appeal, therefore, fails and is dis* 
missed With costs. 

* Afpeal dismissed. 


MADRAS HIGH COURT. 

Appeal against Order No. 218 CP 1918. 

March 17,1919. 

Present: — "Mr. Justice Oldfield and 
Mr. Justice Seebagiri Aiyar. 

Jogirdar RAMA R^O — Dependant — 
Respondent — Appellant 

versus 

KOTTXPI THIMMA REDDI— Plaintiff— 

pErnioNBR — Respondent. 

Pensions Act CZXIII of lS7l), s. H—Q, -ant nf land 
revcn>i€f whether pension. 

A grant of land rcrenue is uot a pension for the 
purposes of section 1 1 of the Pensions Art, and is 
liable to attachment in oxocntion of a decree fu 
33/, col. 1.] * 

Appeal against the order of the Di^trjot 
Court, Bellary, in Inferlooutory Applioation 
No. 474 of 1917, in Original Suit No. 2 t of 
1S17. 

FACTS. — There was an applioation 
praying that, for the reasons mention, 
ed in the affidavit, the amount vvith 
the Receiver in Original Suit No. 3 
of 1915 to the credit of the defend- 
ant may be atta'^hed before judgment and 
paid to the plaintiff. The defendant pleaded 
that the order could not be made as his 
Jaghir was one to which section 4 of the 
Pensions Act applied. The lower Court 
passed the following order : 

“The defendant’e Jaghir has bepn held in 
Rama y. iubb^ (f) to he one to which 
section 4 of the Pensjpns Act, XXXII of 
187 i. applies; bat that Beqtipi, dp^Is not 
only with pensions but a}ep with grants of 

money or land revenue, and if 

that it was held to apply to this jfffhir 

because of that Jaghirbeing by’ way ! 

Brant of land revenue. It is now a case 
of applying sectiou 11, in the scone 
which grants of land revenus are not ?nclud 

(U 12 It. 98. 
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ed but only peoPions and allowaaoes. 
Suhraya Mudali v. Velnyuda Ohetiy (2) is 
an authority, with wbioh other Eigb Coarts 
agree, that a . grant of land revenue snob 
as the defendant has is not a pension 
for the purposes of seotion 11. Following 
that deoision I allow this petition. Attaob- 
ment may be made as prayed for. ’ 

The defendant thereupon preferred an 
appeal to the High Court against the said 

order. 

Mr. K, Ramnath Shenai^ for the Appel- 
lant. 

Messrs. A. Krishnainmi Aiyar and B. 
Somaya, for the Respondent. 

JUDGMENT. — The lower Court’s deoision 
is in aooordanoe with Bkimataia Varadayya 
V. Mowc^u Konda Nammalwaru (3), It is 
argued that we should regard the grant to 
appellant (defendant) as a pension, beoause 
it was made, in the words of seotion 11, 
Aot XXllI of 1871, for past serviaes, 
irrespeoHve of its nature. But there is' no 
reason for taking that oonrsa and disre- 
garding the distinction drawn in the Aot 
between pensions aifd grants of money and 
land revenae, wbioh has been reoognised in 
Suhraya Mudali v. Velayuda Ohetiy (2), 
following Secretary of State for India v. 
Ehemchand Jeychand (4). The lower Court 
was right in relying on that distinotion. 
We dismiss the appeal with costs. 

M. c. P. 

Appeal dismissed. 

(2) 30 M. 163} 2 M. L. T. 33. 

(3 4 Ind. Cas. 1057; lO M. h. J. 88, 6 M, L. T. 132.1 

(4) 4 B. 432. 


OUDH JUDICIAL COMMISSIONER’S 

COURT, 

Second Civil Appeal No. 418 op 1918 

AND 

Civil Revision No. 140 op 1918. 
September 8, 1919. 

Presfnt:— Mr. Lyle, A. J. C, 
JAGANNaTH — Defendant No. 2 
— Appellant and Applicant 

versus 

HANUMAN SINGH and others — Plaintiffs, 
SANT BAKHSH SINGS— Defend. np 

UO. 1 — RE^FO^DE T8 AND OPPOSITE 

P.hTT 

Civil Procedure Code (Act ro/lQf>V, O. XL!, s 22 
•^Appeal — Cross-ohjectioui ^ Ref,pon(lenty claim agaxnat 
hy co-respondent f udxether maintainahle. 
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• 

Under Order XLT. rule 22, of the Civil Procedure 
Code one respondent in an appeal can claim relief 
against a co-respondent by way of a 'memorandum • 
of cross objections, [p. 833, col 2 ] 

Munisami Mudaly v. Ahbu Reddy^ 27 Jnd. Css. 
323-38 M. 706; 27 M. L. J. 740; (1916 j Af. \7. N:4K, 
followed. •. 

Appeal from the deoree of the Distriot 
Judge, Luoknow, dated the 26th July 1918j 
modifying tfaedeoree of the Subordinate JodgOi 
Bara Banki, dated the Slat January 1918, f 

Mr. Mohammad Wasim, for the Appellant 
and Applicant. 

Babas Bisheshwar Nath Srivastova and ' 
Oaya Prasad, for the Respondents aud Oppo- 
site Party Nos. I 'aud 6. 

Pandit Harkaran Nath Misra, for the Ba- 
spondent and Opposite Party No, 6, . / 

JUDGMENT. — On the 2lst of March 
1916 the plaintiffs executed a sale deed 
of certain property for Rs. 21,000 in 
favour of Sant Bakhsh Singh, defendant 
No. 1, but the whole of the consideraf^n 
was left in the bauds of Sant Bakl^sh 
Singh for payment of the plaintiffs’ creditors. 

It was provided that the creditors should 
be paid in the presence of the plaintiffs, 
that if any sum remained over after pay- 
ment of the creditors it should be handed 
over to the plaintiffp, while if Sant Bakhsh 
Singh had to pay more than Rs. 21,000 
the plaintiffs would make the difference 
good. Sant Bakhsh Singh paid Rs. 7,875 
to certain creditors of the plaintiffs ^nd 
mortgaged the property purchased , from 
the plaintiffs with other property^ to 
Jagannath defendant No. 2 for the snm of 
B^. 1H,500 in payment of certain mortgages 
held by Jagannath against the plaintiffs. 
The plaintiffs brought this suit, alleging 
that Sant Bakhsh had overpaid Jagannath 
on the mortgages, that the sum properly 
payable was Rs. 10,534 3 10 and that, 
therefore, they were entitled to the sum 
of Rp. v,590 12-2, the balance left out, of 
the Rg. 2^000, with interest thereon. 
The plaintiffs claimed this sum from 
defendant No. 1 alone and they admitted 
that they had no olairn against the 
defendant No. 2; and on this admission 
the name of the d<»fendaQt No. 2 was 
struck off the record by an order of the 
5th of March 917. Later on,, however 
when the case again came before another 
Subordinate Judge, defendant No. J ™ 
again made a party by an order or ff-* 
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September 1917. He Bled a written state- 
ment and ezaminad witoe^sss. The plaint- 
iffs* suit wa^ dismissed, but iu appeal the 
plaintiffs were isriven a decree by the 
Court of the DIstriot Jad;;e for a snm of 
Re. 1,637- 2-6 and proportionate oosts 
were awarded against both the defendants. 
Defendant No. 2 applied ander seotion 162 of 
the Code of Civil Prooednre to the learned 
Dietriot Jndge to have the decree amended, 
on the ground that the decree should have 
been against Sant Bikhsh alone as there 
was no contest between the plaintiffs and 
the defendant No. 2 and no relief was claimed 
against him and no costs should have been 
assessed against him. This application was 
rejected by the learned Dietriot Judge. 

Defendant No. 2, Jagannatb, has now come 
to this Court in appeal against the decree 
of the District Jndge and in revision against 
the order of the District Judge rejecting 
the application for amendment. He claims 
that the decree shonld be against Sant 
Bakbsh Singh defendant No. 1 alone and 
that no decree should have been passed 
against him for oosts. An objection has also 
been Bled by the plaintiffs under Order XLt, 
rule 22, of the Code of Civil Procedure, in 
which they claim interest on the snm de- 
creed in tbeir favour from the date of the 
institution of the suit till payment. 

The learned Advocate for the plaintiffs 
admits that he did not ask for any relief 
against Jagannatb, defendant No. 2, and that 
the decree for Hs, l,637-12-6 shoold be 
against Sant Bakhsh defendant No, I alone. 
With regard to the oostp, however, be urges 
that although originally Jagannatb was 
made a defendant, yet on the 5tb of March 
1915 the plaintiffs stated that they claim- 
ed DO relief against him and his name 
was strnok off the record, and the plaint- 
iffs made no snbaeqnent application to 
have bis name brought on the record. He 
also points out that the defendant No. 2 
vigorously contested the plaintiffs’ claim and 
examined witnesses in the lower Court. In 
all the oiroumstanoes of the case 1 think 
that the defendant No. Z should pay bis own 
costs tbroughont and that proportionate 
costa in both Courts should be allowed as 
between the plaintiffs and defendant No, 1 
alone. 

With regard to the objection Bled by the 
plaintiffs a preliminary points has been 
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taken that as the objection affects Sant 
B&kbsh Singh, defendant No. 1, alone and be 
is not an appellant but a co-respondent, no 
objection can be filed. Reliance is placed on 
certain rnlinga of the Calcutta High Court 
of a date prior to the passing of the present 
Code of Civil Procedure (Act V of 1903), 
Seotion 561 of the old Code of Civil Proce- 
dure has been replaced by rule 22 of 
Order XLI, and it is to be noted that the 
wording of this rule differs in certain res- 
pects from the wording of seotion 561 of 
the old Code and the phrase *‘party who 
may be affected by such objection” has 
been substituted for the word “appellant”, 
Tdis alteration clearly indicates that the 
Legislature wished to set at rest the dis- 
puted question, whether one respondent in 
an appeal could claim relief against a co- 
respondent by way of a memorandum of 
orosB-cbjeotions. I agree with the view 
taken by the Madras High Court in the 
Fall Bench decision, Munisami Mudaly v, 
Abbu Reddy «fi), and bold that objection 
can be taken. 

it is clear that the plaintiffs are entitled 
to reasonable interest on the sum which 
the defendant No. 1 ought to have returned 
to them from the date on which the money 
shonld have been returned. The learned 
Advocate for the plaintiffs asks for interest 
only from the date of the institution of the 
present suit, that is, from the Ist of Feb- 
ruary 1917, and the plaintiffs are clearly 
entitled to interest at 6 per cent, from that 
date The decree of the lower Court will, 
therefore, be amended as follows; - 

The plaintiffs will be given a decree against 
the defendant No, 1 for Rs. 1,637.12-6 
with interest thereon at 6 per cent, per 
annum from the Ist of February 19.7 until 
realization. The plaintiffs and defendant 
No 1 will receive from and pay to each other 
costs in all Courts in proportion to their 
snooessand failure. The defendant No. 2 will 
pay bis own oosts in all Courts. 


appeal,, ttevmnn and Otoss- objection allowed. 
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BULKl V, DAGDIA, 

NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

SkcohD Civil Appeal No. 400-B of 1916. 

September 12, 1917. 

Present: —Mr; Mittra. A. J. C. 
Musammat BULKI— .PLiiNriPF — Appellant 

versus 

DAGDIA AND OTBEas — D efendants— 

Respondents. 

Berar Land Revenue Code, s. 96— Record oj Rights, 
entry in — Presumption as to correctness, whether 
applies to trees standing on land — Suit for settir^ 
aside entry, presutnption, whether can be relied uptm 
in. 

Under section 96 (H of the Berar Laud Rerenuo 
Code an entity in the Record of Rights must be pre- 
sumed to bo true until the contrary is proved or a 
new entry is lawfully substituted therefor, and this 
presumption arises even in a suit brought to have 
the entry set aside, and extends to trees standing 
on land [p. 334, col. 2.] 

Appeal against the deoree of the 3rd Addi- 
tional District Jadge, Akola, in Civil Appeal 
No, 1 of 1916, decided on 7th April 1916, 
arising out of Civil Sait No. 126 of 1915 in 

the Coart of the Mansif, Basim, dated the 
10th November 1915. 

Mr, V, B, Pandit, for the Appellant. 

Mr. O. L. Suhheiar, for the Respendents. 

JU DG ME NT .—The plaintiff^appellant sued 
for a declaration that the mango trees in Sur- 
vey No. 100 belong exolasively to her, though 
the defendants have frandnlently got their 
names recorded in the Record of Rights as 
joint owners of the. mango trees. The 
plaintiff’s case was that the Bald as well as 
the trees were self-aoqaired property of her 
father. Tbe defendants pleaded that they 
and tbe plaintiff’s father were once mem- 
bers of a joint Hindu family. This mnoh 
is not denied by the plaintiff. The defend- 
ants further said that at a partition made 
abont 60 years ago the held was allotted 
to the share of the plaintiff’s father, whilst 
the mango trees were kept joint. Both tbe 
Courts below are agreed in bolding that 
the oral evidence on the record is un- 
reliable. The first Court decreed the plaint- 
iff’s claim on the ground that as tbe plaint- 
iff was admittedly the owner of tbe field, 
in tbe absence of proof to the contrary, 
she should be presumed to be the owner 
of the mango trees. This is a view of the 
law which is perfectly nnexceptionable. 
The Mansif, however, ignored tbe entry made 
in favour of tbe defendants in tbe Record of 
Rights, on the ground that tbe suit itself has 


fissil 

beDn brought to contest that entry abl that': 
there is notbing to support the entry^ • 

The lower Appellate Court has taken ft 
contrary view and has given effect €6 thfe- 
entry made in the Record of Rights. NoW 
section 96 (i*) of the Berar Land Revenua 
Code lays down that an entry in the 
Record of Rights shall ho presu'tffed to bD 
true until the contrary is proved pt' a neifr 
entry is lawfully snbstituted therefor, ThS 
vww taken by the first Court, that no 
nresumption arises under section 96 (|j 
ID the present case merely because the suit 
is bro ght to have the entry Set aside, haS 
not bean supported before me, nor is there 
anything in the law to justify such a 
view. It is, howeVer, argued that the 
presumption only arises in respect of an 
entry made regarding land, but not re- 
garding tbe mango trees on tbe land. Ib 
support of this argurneut reliance is placed 
upon the wording of section 96A, which 
aotborises the Chief Commissionet* to direct 
the preparation and maintenance of ibb 
Record of Rights in land; but the word 
land* has been defined in section 4, sub- 
section 3, to iuolnde amongst other things 
trees. Moreover, under section 96B, 
clause 1, sub section (d), the Rioord of 
Rights shall include such particulars in 
addition to those soeoified in the section 
itself as tbe Chief Commissioner may pres- 
cribe by rules made in this behalf, Ths 
record has been directed by the Chief Com* 
missioner to be in certain forms prsssribsl. 

In column 9 the name of the occupant ot 
bolder of the Und is to be entered. In 
column 10 the nature and origin of title 
is to be noted. In column 11 the officer 
in charge of the Record of Rights is lit 
note other rights or enoombranoes with 
tbe name of tbe right bolder or enoum- 
branoer. It is clear other rights would 
include the right to tress on tbe land, TbS 
entry, therefore, is one which it was com* 
patent for the officer in charge of the Re- 
cord of Rights to make. Therefore, the 
presumption under section 96 (t) applies, 
Tbe lower Appellate Court wis, thereford 
justified by law in holding that tbe presump* 
tion arising from the entry, which records 
tbe land as exolasively belonging to thd 
plaintiff and the mango trees thereon As 
jointly belonging to the plaintiff and the 
defendants, has not been rebutted. If as th.e 
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lower Courts held, neither the plaintiff nor 
th® defendants have baen able to prove 
anything the oral evidense, then the 
ponMb'aiob arrived at by the bwar Appel- 
late Ooart is oorreot. 

The appeal, therefor^ fails and is dismissed 
With ooats. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 102 of 1919 , 

July 23 , 1919 , 

/’resent:— Pandit Kanhaiya L.al, J. C. 

GOPAL— Plaintiff — Appellant 

t ersus 

RAM HARiKHAND othebs — Defendants— 

Respondents. 

CimlFrocedarc Code (Act V of 1908), U— Re< 
judicata-Cour^, competency of, to try subsequent suit 
how to bejui^ed^Value of property, increase in, effec 
of Jurisdictions, different, owing to alteration in valui 
of property, effect of. 

*^*''*^ Procedure Code, the com. 

fn f f ® subsequent suit hat 

to be judged with reference to the time whoa the 

hS 

was filed Tin L 

?■ Within the 

by reason of^'L • subsequent suit 

Dy reason of an increase in the value of the nronertv 

Zlio^lri and withL CpS 

rarbee?com“:Lr?o 

iai.A. 23; 4 Sar P C f an." 

V. itam Bakhsh Singh ^27 Ind^^O 

J. 44, cUatingaishod ??om ^ O. L. 

T deiraa of the Dietriot 

Jadge. F^zibad, dated the 4 th February 1919 

?CahT*4 *.‘‘4* “‘® Subordinate Judge, 

iyzabad, dated the 17th April I917. ‘ 

Pandit Jagmohan Nalh Ohai, for the Appel. 
^Sheikh Niamat Ullah, tot Hjspondent 


Baba RamOhandra for Respondents Nos. 
2 and 3. 


JUDGMENT.— In 1905 the p]aintiff>appel- 

lan't, Gopal Tiwari, and another person filed 
a suit against Indardat and Ramnatb for & 
declaration of his title to a one-thii-d 
share in certain property. That suit W^b 
valued at Rs, 450 and was filed in the 
Court of the MunsSf of Akbarpar, The suit 
was decreed by the Court of firaf instance 
and the Court of Appeal, but on second 
appeal it was held by this Court that the 
evidence of the two witnesses who were 
called on behalf of the plaintiffs was 
wholly insufficient to prove their title to 
the property in face of the admitted fact 
that the names of the defendants and their 
father had been recorded in the fehewat 
since 1882. It accordingly allowed the appeal 
and dismissed the suit. 

The present suit has been brought by 
Gopal Tiwari against Ram Harabh, the 
eon of Indardat, and two other persons 
Aohaibar Tiwari and Kashi Ram Tiwari’ 
who are the grandsons of Ramnatb, for 
possession by partition of a one-third share 
in the same property. The suit has now been 
valued at Rs. I.ICO, and the explanation 
offered is that the market^valce of the pro* 
perfcy which was in dispute in the previous 
suit has risen sinoe then, The Courts 
below dismissed the claim, holding that the 
decision of this Court in the previous suit 
operated as res judicata and barred a 

determination of the same matter io the pro- 
sent soit. 








prohibits a Court from trying any suit or 
issue in whioh the matter direotly and sub- 
stantially in issue has been direotly and snb. 
Stantially in issue in a former suil between 
the sana^e parties, or between parties nnder 
whom they or any of them olaim, litigating 
nnder the same title, in a Court eompetent to 
try euoh subsequent suit or the suit in whibh 
suoh issue has been subseqnently raised and 

Court deoided by suoh 

for the plaintiff. appellant LTa? 

market value of the property iu hj * 

mounts up in course of ^time to r 
exceeding the jurisdiotiL o he 

which decided the previous suit ft a ^ 

.. xt; 
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and the entire matter oan be re-opened in 
a Courb wbiah has jarisdietion to deoide 
it at the time when the sesond snifc is ia« 
stituted. The log^ioal reenlt of this oon 
tention, if accepted, woald be that no 
decision of any suit or issue would ha bind* 
ing, if the amount due to the plaintiff on 
the original cause of action, which was the 
basis of the former suit, or the value of 
the property then in dispute, rises to such 
an extent in the oourae of time as to exceed 
the pecuniary limits of the Court which 
originally decided it. Such a proposition 
cannot, however, be entertained, because a 
rise in value is a reoarriog incident of 
most properties due either to fortuitous oir* 
cumstanoes or to the lapse of time. It 
knocks at the bottom of all Bnality. The 
competency of the Court to try the sub* 
sequent suit has to be judged with reference 
to the time when the first suit was brought, 
that is, as if the second suit had been in* 
stituted at the time when the first suit was 
filed. 

In Gopi Nath Ohohey v. Bhugwai Pershad 
(1) it was held that where the first suit 
was within the jurisdiction of the Munsif 
and the subsequent suit by reason of an 
increase in the value of the property was 
beyond bis jurisdiction, such subsequent 
suit would nevertheless be barred, inaa^ 
much as if the subsequent suit bad bean 
brought at the time when the first suit was 
brought, the Munsif would have baen com* 
potent to try it. In Bughunath Paniah v. 
Isiur Okunder Ohowdhry (2) a similar inter- 
pretation was placed on the words of sec* 
tioD IH of the old Code of Civil Procedure. 
In Kunji Amma v. Ritnzn Menon (3) the 
oiroumstanoes were somewhat peculiar. A 
suit was brought for a declaration of the 
title of the plaintiffs’ tarwad to certain 
land in the District Court against the Maha* 
raja of Cochin and others, including the 
trustees of a temple. It appears that the 
same land bad been the subject of a suit 
instituted in a Subordinate Coart earlier, to 
which the representatives of both the plaint- 
iffs’ tarwad and the temple were parties, 
and that the land was then found to be 
the property of the temple and a decree was 

( 1 ) 10 c. 607. 

(2) 11 c. 153. 

(8) 10 M. 494j 2 M. U J. 262, 


» 


passed accordingly. The contention ia that 
case was that the subsequent claim was 
not barred by reason of the decree in the 
previous suit, because under section 413 
of Act X of 1877, which came into force 
during the pendency of that suit) no soversign 
prince could be sued in any Court 
subordinate to the District Court. It was 
nevertheless held that the Court which 
passed the decree in the previous suit was 
competent to try the subsequent suit, because 
^ the competency must be referred back to the 
time when the previous suit was heard aud 
determined. 

The learneJ Counsel for the plaiatiff*ap* 
pellant relies on the decisions in Misir Bagho* 
bardial v. 8heo Baksh Singh (4) and Bun 
Bahadur Singh v, Bucko Koer f5). But in 
none of those oases the property in dispute 
iu the previous and subsequent suits was 
the same. - The decision in Jit Singh v , Bain 
Bakhsh Singh (6) also does not apply, be* 
cause in that case the saita related to differ* 
ent properties and the Court in which the 
earlier suit was instituted was not competent 
to try the suit in which the later one was 
filed. 

Itia also urged on behalf of the plaintiff* 

' apoellaut that Indardat was a confessing 
defendant in the previous suit and that no 
question of res judicata ought to stand iu the 
way of a determination of the claim of the 
plaintiff as against him. Bat the share 
which the plaintiff claims is not in the pos* 
session of Indardat or bis son. It is in the 
possession of Ramnatfa aod his successors. 

The appeal fails and is dismissed with 
costs. 

Appeal dismisseit 

(4,) 9 0. 439i 12 C. h. E. 620; 9 1. A. 197 (P. O.li 4 
Sar. P, 0. J. 395; Rafiqae and Jacksoo^B P. 0* No*70» 

(5MIC.3J1 (P. C./j 12 X. A. iSi 43ir.P.O. X 
60 >. 

(6; 27 Ind. Oas. 617} 2 O.L. J. 4i. 
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CALCUTTA HIGH COURT. 

Lettkks P^tbrt Appeal No. 2 of 19a3. 

March 18. 1919. 

Freteni : — Jnptioe Sir Ernent Fletcher, Kr, 
Mr. Jaetioe Jnstioe Beachoroft and 
Mr. Jastioe Greaves. 

Thi CHAIRMAN OF TOE COSSIPOBE and 
OHITPORE MUNICIPALITY — Defendant 

— Appellant 

versus 

The CORPORATION of CALCUTTA 
— Plaintiff— Re.'POnlbnt. 

Bengal Municipal Act {III B C. of 1884), s. 101, 
proviso 8 — ‘*Machi7i€ry", meaning of— Ocerkead tank for 
storage of water, uhether machinery. 

Held, hy & majority (Fletcher, J , dissenting), that 
an overhead steel tank constructed by a Municipal 
Corporation for the storage of water during the 
hoars when the demand is comparatively small, and 
to supplement the supply when the demand is large, 
is not ‘machinery” for the purposes of section lOl of 
the Bengal Municipal Act, and is, therefore, not 
ej:empt from assessment as ‘‘machinery.” Ti). 362. 
col. l.J ’ 

Beachcrojt, J. — It cannot be properly aa*d that 

everything which is connected in a system comes 

Within the description of machinery merely because 

mechanical contrivances are employed in the work. 

mg of some parts of that system The test to be 

applied with reference to any particular part of 

the system is whether it is essential to, or assists 

* 1 ^ the mechanical contrivance. 

Lp. 349, col. 2.]- 

Per Reaves, / —"Machinery” is an appai'atus for 
applying mechanical power, consisting of a number 
of incer.related parts, each having a definite function, 

m? «VVi? « «8ed in section 

iO\ of the Bengal Municipal Act. [p. 352, col 2.] 

Letters Patent Appeal against the deatee 
of Mr Jastwe Chatter joa, differiog in opinion 

Irr A “r- Walmeley. dated 

the 12 th April 1918. in Appeal from 

Original Deoree No. 201 of 1916, agaiost 

the deoisioD of the Seoond Sohordinate Jndge, 

Alipore, dated 2iat July 1916. 

the following judg. 

Chattbrjea, j. — T his appeal arises out of 
a emt by the Corporation of Caloutta for 
a deolaration that the valuation and aeseaa. 
ment made by the Oossipore Chitpore Muni- 
mpality of a holding owned and oooupied 
Rq 2^ annual value of 

Rs. 25,000 18 uifra and illegal and for 

other reliefs. 

22 


It appears that the Calcutta Corporation 
owns a holding No. 1. Khelat Babuls 
Lane, meanaring about 16 highas 18 cottas 
and 5 dhittaks of land at Talla, within the 
limits of the Cossipore.Obitpore Municipality, 
on which there is an overhead steel tank 
(or reservoir of water) resting on and sup- 
ported by steel columns and girders. The 
tank is construuted in oonnection with the 
supply and distribution of 61tered water 
to the town of Calcutta. The pumping 
house is situated at No. 71, Barraokpore 
Road, adjoining the said holding, No. 1, 
Kbelat Baba’s Lane. Before the erection 
of the tank, the annual value of bolding 
No. 1, Rbelat Babu’s Lane, was assessed 
by the defendant Munisipality at 
Rs. 1,053 and the quarterly rates and taxes 
amounted to Rs 46-10-3. After the erec- 
tion of the tank, the defendant Munici- 
pality proceeded to assess the holding in 
view of the quinquennial assessment to 
take effect from Ist April 1913. There 
was a good deal of correspondence between 
the parties on the point. On the 24th 
January 1913, the Assessor of the defendant 
Municipality wrote to the Secretary of the 
Caloutta Corporation asking for a return 
of the cost of the “buildings” on the 
bolding, to which the Assistant Engineer 
of the Corporation replied that there were 
no buildings on the site with the excep- 
tion of small out-offices and the large steel 
tank. The Assessor of the defendant, on 
the ‘J6Dh March 1913, wrote to the 
Assistant Engineer of the plaintiff that 
“the Commissioners consider the raised 
reservoir is to be treated as a building 
within the meaning of section »0l of the 
Bangal Municipal Act. Evan if it is not 
there is no doubl. that its erection has 
immensely enhanced, the value of the lands, 
which cannot consequently now be asaeased 
with reference only to the rates of rent 
of the neighbouring lands. It is, therefore 
nooessary for the Commissioners to know 
all the eipanses inourrad by your Corpo. 
ration on that land in oonneotion with the 
oonstraotion of the reservoirs.” The Assistant 
Engineer of the Corporation, on the 1 7th 
April 191.1, wrote in reply that he did 
not agree that the raised reservoir is to 
ba treated as a building and that he has 
advised that it was not a bnilding within 
the meaning of section 101 of the Act to 
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be rated on the basis of aonstruitioa and 
without admitting his right to the infor- 
mation about the oost of oonstruotioD, he 
said that the raised reservoir with the 
foundations oost abont 20 laos of rupees. 
He further said, “as for the erection of the 
tank enhancing the value of the land I do 
not quite follow your argument, as it is not 
clear how the value can be enhanced when no 
use whatever can now be possibly made of 
any portion of the land.” 

The defendant Municipality thereupon 
valued the holding at one lac and twenty- 
seven thousand and thirty rupees, and 
assessed the rates and taxes at Rs. 1,462-6-3 
per quarter. Some further correspondence 
followed, and on the Util Augnst I9i4 the 
Assessor of the defendant Municipality wrote 
tD the Assistant Engineer of the Corporation 
that "if you object to treat the Talla raised 
reservoir as a building within the meaning of 
section 101 of the Act as you have done 
in your letter dated 17th April 1913, the 
only alternative is to assess the new hold- 
ing on the gross rental at which it may 
be reasonably expected to let. As Assessor 
of the Oossipore-Chitpore Municipality I 
have now assessed it at a gross annual 
value of Rs, 30,000, on which basis the 
quarterly rates payable cn it work out to 

Rs. 1,207-8 0.” 

After further correspondence, the Asses- 
sor of the defendant Municipality on the 
3rd December 1914 wrote to the Assessor 
of the Calcutta Corporation " that after 
due deliberation the valuation had been 
reduced from Rs. 1,27,030 (caloulated on 
the coat of construction basis) to Rs. 30,000 
(on rental basis), having been 6xed at the gross 
annual rental at which the holding may 
be reasonably expected to let” and could not 
further be reduced. 

On the 15th December 1&14, the Solicitor 
to the Corporation wrote to the Assessor 
of the defendant Municipality that the 
Chairman objected to the valuation as 
excessive and requesting him to "give us a 
bearing before asking ns to accept the 
valuation.” A separate application was made 
on the same day on behalf of the Chairman 
of the Corporation for review of the assess- 
ment on the grounds : (t) that the valuation 


was excessive ; (u) that the fact that the 
premises are being used for a Munioipai 
purpose for the welfare and beneBt of the 
public bad not been taken into account and 
(m) that full particulars of the valuation 
bad not been furnished. 

There was a proceeding of the Appeal 
Board of the defendant Municipality on the 
16th March I915ander section 114 of the 
Act, at which Mr. M.L. Sen,, the Solicitor 
for the Corporation, and Mr. D. P. Roy, 
Assessor of the Corporation, represented the 
Calcutta Corporation. The contentiona raised 
by the Solicitor were that the overhead 
tanka were not assessable, that the strootures 
were not a building and that the holding, 
could DOC be reasonably expected to let at 
all. The Board was of opinion that assaming 
that the structures were not 'building,” 
they bad power to assess the bolding under 
the 6rst part of section lOI, that it could, 
not have been the intention of the law that 
the land alone was to be taken into considera- 
tion, and the 6nding of the Board y^as 

that " all the oiroumstanoes connected, with 
the holding in question should be taken 

into account in assessing its anneal valp®> 
In conclusion the Board held, ' ^mal^ipff 
every allowance in favour of the Oaloqtt^. 
Corporation and giving the beneBt. of the 
doubt of the interpretation of the word 
‘building* to the said Corporation,, the 
Board determined the annual value of , the 
holding at Rs. 25,000, being the axpoune ;.at 
which the holding could be reasonably expeot-. 
ed to let *’ 

After this decision by the Appeal Board 
the Chairman of the Corporation, on , the 
19th April 1915, wrote to the Chairman 
of the defendant Municipality that the 
Advocate-Qeneral had been consulted in the 
matter of the assessment, and he was of 
opinion that the overhead tank is not a 
building, but a piece of machinery, . end 

requested him to reconsider the matter* and 

to assess the holding on the land value only. 
On the lith May 1915, the Chairman of the 
defendant Municipality in reply referred tq 

the proceedings whioh had taken place nnd- 
pointed out that under section 114 of the 
Act, the decision of the Board was final nod. 
that there was no provision in the le^ j ^ 
whioh the Appeal Board could be' asked 4p 

reconsider its decision. 
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or works of a maohioe or maofaioes (see 


Tbe present sait was therenpon instituted 
on the 15th June 1915. 

The Court below held that the raised 
reservoir was machinery, that it was not 
shown by the defendant Munioipality that 
it bad not taken the valus thereof into oon- 
sideration and that, therefore, the assessment 
was ultra vires and illegal and the plaintiff 
Corporation was under no liability to pay 
any sum thereunder. 

The defendant Mnnioipality has appealed 
to this Court. 

The first question for ooosideration is 
whether the raised reservoir or steel tank 
is a machinery within the meaning of the 
last proviso to section 101 of the Bengal 
Municipal Act, 

It is to ha objervad that the valuation 
of the holding formed the subject matter 
of oorraspondenoa batween the two public 
bodier, as stated above, commencing from 
the 21th January 191.:J, and the decision of 
the Appeal Board was not passed until the 
16th March 1915. Daring this long period 
of more than two year-, no objection was 
raised on behalf of the Corporation that 
the raimd ressrpoir was “ machinery ” and, 
therefore, oouli not betaken into account. 
In the order of tbe Appeal Board, it was 
stated that the Solicitor to the Corporation, 
on bsing questioned by two members of 
tbe Board admitted that the overhead tanks 
wore not maohinery and this was repeated 
m the letter dated the 1 Ith May 1915. 
ihe oorreotness of the statement, however, 

Chairman 

of the Corporation dated the 3th May 
19 5, and as no witnesse) have been ei- 
amined on the point no notice can be 
taken of the statement. Bat in the pro- 
oeedinge before the Appeal Board the 
Corporation was represented by its Solicitor 
and Aeeessor and objeotions were taken to 

the «aes8ment on speoifio gronnds, Before 

the qaeation whether the tank is or is not 

whieh the tank was eraotei and its working 
hav® to be oonsidered, hot as stated above 
no objeotion was taken on the gronud that 
the tank was a maohinery. The word 

maohinery is not dehoed in the Aot. 
The ordinary diationary meaning of the 
word 13 the assemblage of maohines,” 
maohmes or the oonatitnent parts of a 
ifaohine taken oolleotively ; the meohaniem 


Oxford Dictionary), and in the same diction- 
ary a machine ie described as **an apparatus 
for applying mechanical power consisting of 
a number of inter related parts each having 
a definite function. In recent use the word 
tends to be applied especially to an apparatus 
so devised that the result of its operation is 
not dependent on the strength or manipulative 
skill of the workman.” 

On behalf of the plaintiff Corporation, two 
witnesses have been examined: one being Mr. 
MaoCabe,the Chief Engineer of the Corporation, 
other Mr. Williamson, a Sanitary Engineer 
under the Government of Bengal. They 
positively say that the tank is a maohinery. 
Oo the other baud, the defendant Munici- 
pality has examined Mr. Firth, the chief 
structural expert of Messrs Burn -k Co., 
engineers. He is equally positive that the 
tank is not maohinery though it is a part 
of the contrivance for distribution of water, 
and that it is the non-meohanioal part of a 
miohanicil contrivance. 

The use of the tank is thus described 
by the two witnesses examined for the 
Corporation. Mr. MacCahe says: ‘‘the tank 
was designed to meet aotomatically the 
demand of water which varies from moment 
to moment in Calcutta. It effeota that pur- 
pose in this way; when the demand for 
water in the town is greater than the output 
of the pumps, the level of the water in the 
tank is falling and thus supplementing' the 
supply from the pumps, while on the 
other hand when the demand for water is 
less than the output of pumps, the level 
of the water in the tank is rising and 
thus storing the surplus from the pumps 
The tank and the pumps combined is a* 
mechanical contrivance for putting pressure 
on tbe water and for meeting the flaotuating 
demand ’ Mr. Williamson says: “the tank if 
what IS known technically a balancing reser- 
voir. that 18 to say, it forms the purpose of 
balanc.ng the constantly varying rate of oof. 

sumptma in Caicntta with the rate of pumf- 

mg whioh 13 kept as oonstant as “ui 
When water in Calcutta 

at a greater rate than is being pumped 
excess water is drawn from the 

in the tank. If thl rate of - 
Calontta beaomes less at any 
moment than the rate at whLh 
P»mps are working, the snrplae watr gott 
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ibto tbe tank and inoreases the qaantity of 
water tliat is stored there. The supply in Cal- 
eatta is dependent upon that balancing tank 
and the pump:’’ It would appear from tbe 
above that tbe balancing tank*’ is a reservoir 
for storage of water whioh varies from 
time to time according to tbe output of tbe 
pumps, and Mr, MaoOabe himself admits 
that he would not call the elevated reser* 
voir a machinery if it was isolated and 
dnutilisable.” He says tha^i the taoL and 
pumps combined were designed as one unit, 
Mr. Firth also saye that cbe tank serves 
in combination with tbs pumps to distribute 
the water. The two are together and you 
cannot separate them/* but that tbe tank does 
pot work, it merely stores watsr. If, how- 
ever, the tank or reservoir, which does 
not work and merely stores water, by itself 
is not machinery, it is difficult to see bow it 
becomes a machinery merely because it is 
connected with tbe pump?. Take the case of 
an underground reservoir under a pumping 
machine. They are designed as one uni**, they 
go together, the reservoir is not “isolated 
nor uQutilisable” but that would not make 
the undergDUud reservoir a machinery. M**. 
Williamson says: cbere is one main big 
pipe for taking water from the Tallab Station 
to the town of Calcutta for the distribution 
of water in Calcutta. I cannot say offiband 
whether the underground tank or reservoir 
at Tallab is a part or parcel of the pump- 
ing machinery. 1 do not consider tbe 
big main pipe to be a machinery or a 
part of any machinery,” Farther on, he says: 

tbe pumping machinery has gotdistioot parts 
of its own and these parts are koown by 
particular name?. The pumping machinery 
does not include the source from which the 
water has to be brought for pumping.” Any- 
thing whioh is connected with a machine! 
thereforp, is not necessarily a maobioery.” In 
the case of Chamberlayne v. Oollins (1) cited on 
behalf of the defendant Manioipality, the qaea- 
tion was whether a a.^itchbaok rail way was 
^operative machinery” within tbe meaning 
of certain restrictive covenants in a building 
lease and it was held that it wa-. Lord 
Ksher, M. K,, said: “That the railway is 
*maohiuery* 1 have no douot at all. It is 
something made to have a given effect by 
means of power applied to it. It is built 

(I) (1891) 70 L. T. (s. s.) 217; 9 R, 311. 


>1 


* 

solely for the purpose of operRtipk n^on 
something, namely on certain carriages ib & 
particular way. Being built on purpose to 
perform a particular operatior, 1 think Ibftt 
if it carries out tbe operation as it is intended 
to, it is operative machinery;” and Davby, 
L, J., observed: — There is always great 
danger in giving dednitions, but I think I 
may say that maobinery’ implies the appli- 
cation of mechanical means to tbe attain- 
ment of some particular end by tbe help of 
natural forcer, and tbe addition of the word 
operative* means with the potentiality of 
operating or doing work.’ It is olear to 
my mind that a switohbaok railway comes 
witbin that definition, because it is a thing 
skilfully built with curves of a particular 
shape which by their peculiar form supply 
tbe motive power which actuates' the oarri 
ages which run up and down tbe railway. 
The switchback railway was held to be a 
machinery because it ^*is built solely for 
tbe purpose of operating on oertain oarriages 
in a particular way” and supplies tbe 
motive power which actuates the oarriages 
which run up and down tbe railway.” The 
reservoir of water does not operate upon 
anything nor supply any motive power. The 
tank helps tbe pnmps as tbe power of tbe 
pumps that would be needed to meet tbe 
demand for water in excess of tbe average 
output is reduced, but that is only by storing 
tbe surplus water. As already stated, it does 
not work. It is true that there is motiod 
in the water when it is running out of the 
tank, but that would not make the tank A 
machinery any more than motion in th^ 
water when it is poured out of a glass 
would make tbe glass a machinery. Neither 
does it appear that there is any antotnatio 
working of tbe tank itself, for it appears 
from the evidence of Mr. Williamson, qnbtfla 
abovr, that when water is being oonsunied 
at a greater rate than is being pnmped, tbe 
excess water is drawn from the water stored 
in the tank, and when the rate of oonsump* 
tion becomes leer, tbe surplus water 
to the tank, and increases the quantity 
water that is stored there. It may be said 
that as the demand for water varies from 
moment to moment, the drawing of the water 
from, or the going of the water into tb® 
tank must bo done by some automaw 
process and does not depend upon W®. 
“manipulative skill of the workman.* 
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Firtb, however, saye: the balanoioi^r tanks 
that I have made had an inlet 
pipe, ovetflDw pipe and an outlet pipp. 
The tank in dispute is of the same nature 
as the tanks I have made, only 
different in sizs.*' If there are three pipes 
in the Tallah tank as desoribed by him, 
the drawing of the water from, and going 
of the water into the tank need not 
neoessarily be due to any automatio workinsr 
of the tank. The tv70 witnesses examined 
by the plaintiff do not say anythin^: on 
that point, but they say that the tank is 
designed to meet automatioally the demand 
of water, and that the level of the water 
in the tank varies aooording to the output 
of the pumps, though the process is not 
clearly desoribed. Under these circumstances 
and upon the evidence as it stands, I 
agree with Mr. Firth that though the 
raised reservoir is a part of the pumping 
scheme or plant it is not part of the 
machinery, but in the absence of clearer 
evidence of the working of the tank, 1 do 
not wish to rest my decision on that 
ground. 

Assuming, however, that the raised reser* 
voir is a machinery, the point for considera- 
tion is whether it could be taken and 
was taken into account in making the 
valuation. Section 101, danse (1), lays 
down that the gross annual rent at which 
any holding may be reasonably expected 
to let, shall be deemed to be the annnal 
value thereof. The first two provisos lay 
down how the annual value of any 
building that may be on the land is to 
be determined. The last proviso says that 
*'in estimating the annual value of a 
holding under the section the value of any 
machinery that may be on snob holding 
shall not be taken into consideration.’* 

Until the opinion of the Advocate- 

Oeneral was taken, no question was 

raised that the reservoir is machinery, and 
the controversy between the parties was 
whether the building the tank and the 
structures) was assessable or not. In the 
letter of the defendant dated the llth 
August 1 914, the Secretary of the Ooaeioore 
Mur O'pality «t-ted, ‘if y -u ohj^o^ to 
the T-llah raided repervoir a.s a buil^iiug 
within the meaning of section 01 of the 
Act, as yon have done in your letter, the 
poly a)tprnatiye is to assess the qpw 


holding on the grossj rental at which it 
may be reasonably exuected to let” and 
that their Assessor bad assessed it at 
Rs. 30,0C0. Then again in the prooeedings 
of the Anpeal Board, dated the i6th 
March 1915, it is distinctly stated, ^'making 
every allowance in favour of the Calcutta 
Corporation and giving the benefit of the 
donbt of the interpretation of the word 
‘building* to the s^id 0 :>PD'>ration, the 
Board determined the annnal valne of 
the holding at Ri. 25,000, being the 
amount at which the holding could be 
reasonably expected to let.'* 

There is no reason to disbelieve what 
is seated in the proceedings, bat the matter 
does not rest upon the prccaadings above. 
The figures show that the value of the 
machinery could not have been taken into 
account. The tank and trestles together 
with the foundation cost about Rs 20 lakhs, 
and calculating the value (as a building) 
as laid down in the first two provisos 
together with a reasonable ground rent 
the annaal value would amount to rupees one 
lakb, twenty-seven thousand and odd, and 
that was the figure at which the holding 
was originally assessed. Upon the objec- 
tion of the Calontta Corporation that it 
was not a building, the valuation was 
reduced to Rs. 30,000, and ultimately to 
Rs. 25,000. 

The learned Counsel who appeared for 
the ^’alcutta Corporation, if I understood 
him rightly, did not ontend that the 
value of the machinery (meaning thereby 
the capital value) had been taken into 
consideration. What be contended was, 
that in raising the valnation to Rs. 25,000. 
the defendant must have taken into account 
the existence of the machinery on the 
premises, and that it could not bs done under 
the last proviso to section 101 of the Act 

There is no doubt that in determining 
the annual rent at which the holding may 
be reasonably expected to let, the Calcutta 
Corporation is to be regarded as one of 
the possible tenants. The provision in the 
Bengal Municipal Act, that the aunuU 
rent at which the holding may be reason 
pxneoted to let, shall be deemed to 

0 .eaormal value ceereof, o-.rre.ooods to 

the pr *v sions of .section 1 of 6 >7 

Will. IV, chapter 96. which speaks of thi 

net annnal value of the hereditament* 
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that is to say, of the rent at which the 
same might reasonably he expected to let 
from year to year.” As pointed ont by Lord 
Dersohell, L, 0., in London Oounty 
Council V. Church Wardens (2), “An owner 
who is in occapation of premises can, of 
course, never reasonably be expected to 
take them as tenant from year to year— 
he cannot become a tenant to himself. 
Yet it has been held that the rent which, 
if the property were in other hands, he 
would be willing to pay, may be taken 
into account when enquiring what is its 
annual value: that is, at what sum it might 
reasonably be expected to let from year 
to year. If the hypothesis be admissible 
that the owner might himself be amongst 
the possible tenants, although, as a matter 
of fact, be could not be so, it seems to 
me no more violent hypothesis to conceive 
him as amongst the possible tenants, 
even although he may be subject to 
certain legal restrictions which would 
prevent his becoming so.” That being so, 
the next question is whether the existence 
of the machinery on the holding should 
be left out of consideration in determining 
the annual value of the holding. In the 
case of Mersey Docks and Harbour Board v, 
Birkenhead Assessment Committee (3) the Lord 
Chancellor (Lord Halsbury) observed (at 
pages 182 and 183): “What yon aretoBndout 
is what a tenant will reasonably give, looking, 
surely, at all the oiroumstanoes of the 
particular oooupatior, including therein 
the business that has been done on tbe 
premises,” and the nature of the business 
and the chances of its permanency, the 
structural value of the buildings, the 
value of the land and all the surrounding 
circumstances. 

Again in the case of Kirby v. 
Hunslett Vnion Assessment Committee (4) 
it was held that a tenant's machinery 
placed in a factory and used therewith 
for the business of tbe factory, whether it be 
affixed to the freehold or not, may be 
taken into consideration so as to increase 
tbe amount in assessing the factory to the 

poor rate. Lord Halsbury, L. C., observed 

(2) (1893) A. 0. 662 at p. 596j 63 L. J M C 9 ft 

R. 22; 69 L. T. 725; 42 W. fi. 330; 67 J. P 821 ’ 

(3) U901) App. Cas. I7P;70L. J. K. B. 684.84 L 

T. 642; 49 W. B. 610; 65 J. ?. 579. • 

(4) (19C6) App. Cas. 43: 76 L. J. K. B U'g. 04 r 
T, 33; 79 J. P. CO; 4 L. U. B. 144; 22 T, L. B. IQ7, 


(at page 48): — “The Overseer has-* a com* 
paratively simple problem to solve although 
it is difficult enough sometimes: he sees Ibe 
place being conducted as a brewery, or an 
iron foundry, or what not: he looks at the 
premises, he looks at the furniture which 
is necessary for carrying on the businesB a'p 
a brewery or foundry: be does not in hia 
own mind analyse, and to my mind he 
ought not to analyse, what would be 
likely to be the initial arrangemejit 
between the intended brewer and the owner 
of the freehold, to see who should provide 
this or that engine, or what not, bat be 
looks at the premises as they are, as they 
are being occupied, and as they are being 
used, and he says to himself, 'well, looking 
at the whole of the place, such and 
such is the rent which would probably bo 
paid by a tenant from year to year for such 
an establishment as this,’ and in that he 
does not and ought not to strip the whole 
of the place of everything but the four walls 
which contain the whole system of manu- 
facture therein contained and simply value 
either tbe ground upon which the building 
is placed or the four walls and roof which are 
the containing elements of all tbe manufacture 
that goes on in it,” 

It is contended on behalf of the Corporation 
that although that is tbe law in ■ England, 
the machinery must be left out of 
consideration under the express terms of 
the proviso to section 101 of the Bengal 
Manioipal Act. But under the English law 
also, machinery and plant belonging to 
tbe tenant are not per se rateable and there 
cannot be any assessment on account of tfao 
value of those things to tbe tenant, Tbe 
question, however, still arises under that law 
whether tbe hereditament has an enhanced 
value in consequence of tbe presence upon 
it of things which are not per se rateable, 
and according to the authorities in England 
if the machinery in tbe premises is being 
so used as that it makes the factory 
appropriate to the particular industry carried 
on therein, tbe maobinery itself is not to 
he disregarded in assessing the value of 
that thing as it is.” The question, there* 
for«, resolves into this, ©ixf., whether the 
words, the value of any machinery that 
nay be on such holding shall not be 
taken into consideration,” in section 101» 
Bengal Manioipal Act, meani not only^that 
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tbe valne of the maobioery is not to be 
taken into oonsideration, bat tbe ezistenoe 
of tbe maobinery is also to be disregarded, 
in other words, whether tbe maobinery is 
to be esolnded from oonsideration altogether 
for all purposes. If the Legialatare intended 
that tbe presence of tbe maobinery on 
tbe premises is also to be ezoladed from 
consideration (a qaestion upon which there 
was a good deal of disoassion in tbe English 
oases), it would have been tbe simplest 
thing to say that in determining the 
annual value, tbe presence or existence of 
the machinerp (instead of tbe value of tbe 
maobinery) that may be on tbe premises 
shall not be taken into oonsideration; and it 
seems that tbe last proviso was enaoted to 
make it clear that under the Indian Act 
any maobinery (itself) which may be on the 
premises, whether permanently attached to 
tbe holding or not, is not liable to assessment 
and the value thereof is, therefore, not to 
be taken into oonsideration in determining 
tbe annual value of the bolding. It is 
said that the words ‘Value of maobinery” 
have reference only to the letting value of 
tbe machinery and that tbe taking of the 
ezistenoe of the maobinery into aooount 
involves tbe taking of the letting value of 
the machinery into consideration. But tbe 
very same argument might be advanoed 
against the principle (fiz., that the existence 
of tbe machinery may be taken into 
account) laid down in tbe cases decided 
under the English law, under which also 
there cannot be any assessment on aooount 
of the value of the machinery to tbe tenant. 

But even if tbe existence of the machinery 
on the premises cannot be taken into 
consideration, and assuming that tho trestles, 
the iron and steel columns and girders 
on which the tank rests are also machinery, 
I think that the concrete cement founda* 
tion, i e., the plinth can certainly be 
taken into consideration in assessing the 
annual value of the bolding. It was argued 
on behalf of the Corporation that the plinth 
also cannot be taken into consideration, 
because it is necessary for supporting the 
Boperstruotnie (the tank, and the trestles, 
etc., upon which the tank rests!, that the tank, 
the trusties, etc , and the plinth should 
be taken together, and that, therefore, the 
plinth is part of the machinery. I am 
-enable to hold that the plinth (the 


masonry structure) is part of the maohi* 
nery. If the contention of the respondent 
is correct, all masonry stractares, such as 
briokbuilt engine bouses, etc,, in jute, flour 
and oil mills are machinery because they 
are oonetruoted for bolding or using tbe 
machinery. On the same ground it may 
be said that the earthwork on which 
rails are placed in a railway is also part of 
the machinery, because the earthwork is 
constructed and is necessary for supporting 
tbe rails. I am of opinion that the plinth 
is not any part of tbe maobinery even in 
the widest sense of tbe terms. 

The plinth alone, we are told, cost more 
than a lac of rupees. It can be utilised for 
other purposes (by erecting dwelling-houses 
or other buildings) by the defendant 
Municipality or by private persons. It cannot 
be said that it is a building,* in which 
case the annual value could not exceed 7| 
per cent, of the cost of construction. Tbe 
word “building” is not defined in tbe Act, but 
as observed by Lord Esher, M. R., in Moir v. 
Williams (5), what is ordinarily called a 
building is “an euolosure of brick or stone 
work covered in by a roof,” It is not tbe 
plaintiff's case that it is a building, in fact 
tbe plaintiff objected to the assessment on 
the ground that there were no buildings 
on the land with the exception of small 
out-offices. 

I am of opinior, therefore, that in any 
case the plinth can be taken into oonsldera* 
tion, Tbe land, it appears from tbe plaint, 
was acquired at about one lac and twenty- 
two thousand rupees, tbe annual value of 
tbe land alone would, therefore, be about 
Rs. 8,000. The value of the land must have 
been enhanced by the construction of tbe 


plinth which, as stated above, oan be utilized 
for other purposes. The defendant Munici- 
pality assessed tbe holding on the gross 
rental at which it may be reasonably expected 
to let, which in their opinion was Rs, 25,000. 
The Courts have no power to go into the 
question of the amount at which the annual 
value is assessed so long as the assessment 
does not contravene the provision of the Act. 
The assessment of the holding at Rs. 25.000* 
therefore, oaunot be said to be ultra vires. 

As regards the question whether the Civil 
Courts have jurisdiction to interfere, I am 


(5) (1892) 1 Q. ab p. 270; 6o L- T. 215- 61 L 

J. M. C. 33; 40 W. 6^; 65 J. P. 197, 
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of opinion that if the assessment had been 
made oontrary to the provisions of the 
Aot, the Civil Ooarfc would have the power 
to declare it illegal, but i do not think that 
the assessment is in contravention of tbe 
provisions of the Act. 

I would accordingly decree the appeal and 
dismiss the suit. 

Walmslet, J, — The appeal is preferred 
by the Chairman of the Cossipore-Ohitpore 
Municipality against a decision by the second 
Subordinate of Alipur in favour of the Cor- 
poration of Oaloutla. 

The oiroumsfcanoes are as follows: The 

Corporation of Calcutta acquired a piece of 
land measuring sixteen bighas odd at No. 1, 
Khelat Babn’e Lane, a few years ago. On 
an adjoining plot No. 71, Barraokpore Grand 
Trunk Road, the Corporation has its pumps 
and engine house and on the aixieeu-bigha 
pint it erected a large overhead tank for the 
supply of water to Calcutta. Both holdings 
are situated within the limitsof tbe'Cossipore* 
Chitpore Municipality. The bolding at No. I, 
Kbelat Bibu’s Lane, was formerly valued at 
Rg. 1,053 per annum, and tbe Municipal rates 
levied on it were Rs. 46 10 3 per quarter. In 
January 1913 the Secretary of the Cossipore- 
Chitpore Municipality wrote to the Calcutta 
Corporation, saying that a quinquennial 
assessment to take effect from April Ist, 1913 
was being made and asking for information 
as to the cost of the oocatruotion of the build- 
ings on the holding. In March the Assistant 

Kagineer of the Calcutta Corporation replied 

that there were no buildings on the bolding ex- 
cept some small out-offices and tbe large tank. 
The Assessor answered that the tank was to 
be regarded as a building within the mean- 
ing of section 101 of the Municipal Act and 
again asked for information as to the cost of 
ODUstruotion; he also remarked that if the 
tank was not a building, its erection bad 
immensely enhanced the value of the holding. 
The Assistant Engineer replied that be did 
not think the tank was a building, but as a 
matter of courtesy he said the cost of con- 
struction was about 20 lacs. Then tbe 
Oossipord’Ohitpore Municipality aeoea'-s to 
have submitted a bill for Ri. i, 462-5 3 as 
the rates to be paid for tbe holding. T- ere 

was some correspondence a‘*out t IS i.’ll, u d 

on Angust I9i4 tbe AB-ose»or wrate lo 

the AasUtantEngiDQer saying that in viev? 


of the objection that the tank wag not g 
bnilding he was valuing the hofdiDg at 

Rs. 30,000 per anniim, the su^i whio^ he* 
considered the gross annual rental at which 
it might reasonably be expected ^ let^ 
On this asFessment the rates payable amount* 
ed to Rs 1,207 8 0 quarterly. In December 
1914 tbe Assessor addressed the Assessor of 
the Calcutta Corporation on the subject, 
pointing out that tbe annual value bad been 
reduced from Rs. 1,27,030 to Rs. 30,000 anrf 
expressing the hope that tbe valuation 
would be accepted. Tbe Solicitor to the 
Calcutta Corporation then dealt with the 
matter, and made a formal appHoitioq for 
review of the assessment, as provided by tbe 
Act. The Appeal Board of the Cossipore-, 
Chitpf^re Municipality passed orders on this, 
application on March 16tb, 1915, and/deoicjf^ 
that tbe annual value of the bolding 
Rs. 25.000, being the amount at whieh 
holding could be reasonably expected to 
On this assessment the appellant h^anioi* 
pality demanded Rs. 1,026-4 0 per qp^.rjt^r ^ 
the rates payable by the Qeloutfa Corporation^ 

After due notice the Calcutta Oorporation 
instituted a suit, praying that the assesemeot 
should be set aside as illegal and made 
uUn tires and that tbe defendant Mnnwi^ 
pality should be restrained from levying 
rates calculated on that assessment and be 
directed to make a fresh valoation inaeoord* 
anoe with law. The lower Court decreed 
tbe suit and the Cossipore Chitpore Muniei' 
pality has preferred this app(al. 

Before setting out the points for deei* 
sion it will be well to explain how the 
various sums demanded by the Monioiplity 
have been reached. 

Id the 6rst iustanoe tbe Asseaeoy m^dc 
the valuation under tbe first proviso of 
section 101. Mr. Jackson on behalf of 
the appellant was kind enough to a.b,0^ 
ns the mode of oalcalation. The 
outlay was assumed to be twenty five lakhs^ 
and tbe annual value was reckon^ at. 
five per centum on this sum 9^ 

the maximum rate allowed by lav), a*^ 
to this was aoded a ground^rent oi£ 
rupees per cotta^ The result is Rs. lj27,03Qi 
and it in the second proviso to s^cB|op 10^ 
ti‘af I'an.eH the rates payable on 
to be BO lit'le m re than the rates 

able 00 Ra. 30,0U0: tha aama 
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Rs. 80,000 and Ba. 2^,000 are, of oourse, mere 
estimatep, tbe reaaonableneas of wbiob oaonot 
be demoEstrated, tbe fact that ibe lafcrite 
tax is sabjeot to a mazimnm explains 
wby the rates leviable on these two sums 
are not proportionate. I have griven tbeee 
figoree, beoanee at Brst sight tbe bills 
Bnbmitted by tbe appellant Municipality 
are not intelligible; 

Tbe points which have been urged in 
appeal may be sa’d to be three. [<'irs\ 
it ia urged, that the Civil Court has do 
jurisdiction to interfere, secondly^ that the 
Coasipore Chitpore Monicipality has not 
taken the lark into oorsiderati m 
in deierminirg the annual value of the 
holding and, thirdly, that the tank is not 
machinery. 

It will be convenient to take up the 
last point Brst, For the respondents it is 
urged that the tank and the trestles on 
wh:ch it is supported are not machinery. 
The proviso to section 101 is as follows:— 
Provided further that in estimatirg 
tbe annual value of a holding under this 
section the valne of ary machirery that tray be 

on snob bolding shall not be taken into oon- 

sideraticn." If the tatk is not machinery, then 
the other questions will not ariee. Before 
referring to the evidence, I may deal with 
the argument based on the statement that 
the Solicitor to the Corporation declined to 
adopt tbe theory that the erection was 
machinery. The assertion is made in the 
crder of the Appeal Board and repeated in 
the Chairman^s letter. U is denied by the 

Corporation in bis letter cf 
)3th May 1915. No witness had been uxa- 

mined on the point, so I think the argument 
most be Ignored The Corporation examined 

Mr ST'*- y’® ^'^“****^^ Engineer, and 
Mr. MacCabe Its own Chief Engineer, and 

the appellants examined Mr. Fir'b an 

th7w ComUny. 

t^he well-known engineers. These gentlemen 

Bbould be regarded as machinery and the 

doubt that they were all speaking in 
perfect good faith, but their evidence is of 

thernrpcses for 
«hich tbe tank . sa erected. I nay remark 

lUt Mr. Firth epeake ef the tank ae a b.laio- 

iDg tanki this fact disposes of the soggestion 


that tbe word '^balanoiDg** was introduced at 
a late stage in order to import a mechanical 
idea not to be found in the siirple word 
“tank.” As explained by Mr. Williams, tbe 
object of tbe tank is to reduce the power 
that would be needed to meet tbe demand 
for water in the early hours of the day: on 
tbe Bgnres given by him by the aid of tbo 
tank the horse power required is one for 
every 12,000 persons instead of one for every 
5,000 persons, and tbe result is that the 
initial cost cf tbe installation is reduced as 
well as the cost of upkeep. It is clear that 
tbe entire ration d'tire cf the tank is to work 
in combination with tbe pump. As Mr. 
Williams eayp, 'the tank is a part and parcel 
of tbe pumping machinery,*’ or as Mr. 
McCabe puts it, “the tank and the pumps 
combined were designed as one unit.” 
Mr. Firth is at one wilh them on this point; 
he says “it (the tank) serves in combination 
with tbe pumps to distribute the water; (he 
two are together and you cannot separate 
them.” Now it is conceded that the pumping 
apparatus is machinery, and tbe question is 
whether tbe word machinery is ocmpreben« 
sive enough to embrace tbe tank also. Mr. 
Firth justifies bis views by saying that the 
pump is a mechanical contrivance, while tbe 
tank and its trestles are the son-mecbanical 
parts of a meebanfoa) contrivance; bis 
theory is that ‘meohancial movements, bear- 
ings, wheels, belts, valves, etc.,” are eeeenlial 
to tbe idea of machinery. I agree with him 
that tbe word machinery does generally call 
upa feature of wheels goirg round and of 
power being distributed in varicus directions 
by means of belts and the like. But I do 
not think it right to pot Each a limited con- 
struolion on the word, and Eeoondly it must 
be borne in mind that the word in the Act 
is maobinery and not maobinea. In tbe 
Oxford Dictionary a machine is described 
as an apparatus for applying mechanical 

power ocnsistingof a number of inter- related 

parts each having a definite function,” It ia 
pointed out that in recent use the word tends 
to be applied eapeoially to an apnaratna 
devUed that the resnlt of i.e op'ratl: a 
rot dependent on tbe strength or * 

Ik^Vib-'k^ ‘d® This detor'ip.' 

of Mr. Firth’s idea 


that the apparatus, instead of beino* ^ 
as ao indivisible whole, msy Le dividpH 
mto a meohftpieal part and a oco meoll 
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nioal parti, and that the word maohine is 
applioable only to the former. As he says, 

the tank and the pnmps are desigroed in 
relation to eaoh other, each has a definite 
fnnotion, and it is the oombined effect that 
forms the pnrpose for whioh the apparatas 
was erected.** It is troe that the pumps 
without the tank can accomplish somethinor, 
and that the tank without the pnmps can do 
nothing, hat once they are connected they 
produce an effect that neither can produce 
separately and bring the force of gravita- 
tion into play; eaoh part becomes comple- 
mentary to the other in fulfilling the object 
of the designer. 

The other point to whioh I have referred 
is this : We are concerned with the words 

machinery,* not machine* or ^machines’. 
Of machinery the Oxford Dictionary says 
that it means *macbine8 or the oonstitnent 
parts of a machine taken collectively, the 
mechanism or works of a machine or 
machines.** Regarding the snffix *ery,' the 
same dictionary says that it denotes for 
the most part a place where an employment 
is carried on, as in bakery and brewery: 
that it occasionally denotes classes of goods, 
as in pottery and that after the analogy 
of this latter use it is added to some 
sabstantives with a general collective sense, 
equivalent to ware, stuff or the like, as in 
crockery, machinery and scenery. It is 
this general collective sense which appears to 
me to give the word machinery a vary 
comprehensive meaning. Bearing in mind 
what I have said about the unanimity of 
the experts on both sides as to the pumps 
and the tank being parts of one whole, I 
think it must he held that the word machi- 
nery is wide enough to cover the tank so 
long, of course, as it is connected with the 
pumps and takes its part in carrying out 
the scheme for the distribution of the 
water. As the plaintiff Corporation is seek- 
ing to establish that it in not liable to 
tax on account of the tank, it is entitled 
to demand that the word machinery should 
receive as wide an interpretation as may be 
put upon it. My oonolnsion, therefore, is 
that the tank is machinery and in the 
words of the proviso its value is not to 
be taken into consideration. 

Before passirg to the second point I wish 
to refer to the only English case which 


has been mentioned before us .bearing on 
tbe meaning of tbe word machinery. If 
is tbe case of Ohaviherlayn^ v. OoUitu 
(1). The defendant>appe]lant ' by the 
covenant of a lease bound himself not to 
erect any operative machinery on . oeriaih 
premises : he ertoted on the premises a 
switchback railway upon piles driven into 
the ground. It was argued on bis behalf 
that the railway, apart from the carriages 
whioh run upon it, was not machinery and 
in tbe railway there was nothing which 
moved or worked. Tbe answer was, that 
the railway could not be considered separate- 
ly from the carriages whioh run upon 
it; and that whatever the cause of the 
motion of the carriages, a railway is 
a machine, ard when the carriages are 
need it is an operative maohine. In deli- 
vering judgment Lord Esher, M. R., said: 

That the railway is *maohinery,’ I have no 
doubt at all. It is something made to 
have a given effect by means of power 
applied to it. It is built solely for the 
purpose of operating upon somatbiDg* 

namely, on certain carriages in a particular 
way. Being built on purpose to perform 
a particular operation, I think that, if it 
carries out the operation as it is intended 
to, it is operative machinery.*’ Lopes, 
L. J., entirely agreed. Davey, L, J., said: 
“This railway is operative machinery. There 
is always great danger in giving ^ defini- 
tions but, I think, 1 may say that machi- 
nery’ implies tbe application of meobaoiosl 
means to the attainment of some partionlar 
end by the help of natural forces, and 
the addition of the word 'operative* means 
‘with the potentiality of operating or doing 
work,* It is clear to my mind that a 
switchback railway comes within^ that 
definition, because it is a thing skilfully 
built with curves of a particular shape 
which by their peculiar form supply the 
motive .power which actuates the carriages 
which run up and down the railway. 
appears to me that the language used m 
these jodgmeuts may be applied to the 
present case, and if the track of a ewi®o“' 
back railway, apart from the oarriageSi 
is machinery, the balancing tank should also 
be regarded as machinery. , 

The next question is whether » 8 
appellant Manioipal Committee has 
the value of tbe maehinery into 
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tioD. Oo the faoe of the prooeedioge, 
it has not done 00 , bat 1 think an examina* 
tion of the oorrespondenoe and resolntions 
shows that it has. In a letter of March 
26th, 1913, the Seoretary asked the Assistant 
Engineer to the Corporation for fall 
information as to the expenditure inoarred 
in bailding the tank, and remarked that 
the ereotion of the tank had ’^immensely 
enhanoed the valne of the land whioh 
oannot, oonseqaently, now be assessed with 
reference only to the rates of rent of the 
neighbouring lands.” As I have shown 
above, it was at Srst proposed to assess 
and tax the holding on the method laid 
down by the first and second provisos of 
section 101. Subsequently this method was 
abandoned, and the annual value was 
fixed at a round sum, first of Bs. 30,000, 
and afterwards of Bs. 25,000. The oonoes- 
Bion was very astute, for the reduction of 
liability was trivial as compared with the 
apparent reduction on the assessment. The 
Appeal Board was careful to say that 
the sum of Ra, 25,000 was fixed as the 
amount at whioh the bolding could be 
reasonably expected to let. Now we have 
it on the record that up to 1913, the 
bolding was assessed at an annual value 
of Rs. 1,053, the statement in the plaint 
that the bolding was acquired at a cost 
of Rs, 1,22,000 ia not denied and that 
sum at fifteen years* purchase means that 
the annual value was about R^. 8,000. It 
may well be asked, therefore, why in 1915 
it should be supposed that any tenant 
would be ready to pay Rs. 25.000 for the 
holding. It seems to me that the only 
possible answer is that the Appeal Board 
held that the annual value of the holding 
had been increased by the erection of the 
tank. This is what the Seoretary had 
said in 1913: the erection of the tank 
had immensely enhanoed the value of the 
land.” Further, there ia the reference in 
the order by the Appeal Board, dated 16ih 
Marob 191 5| and in the ChairmaD^s letter 
dated 11th May 1915, to the fact or 
alleged fact that the Solicitor to the Cor- 
poration did not assert that the erection 
was machinery. It is clear from these 
papers that the Commissioners held that 
the proviso to section 101 did not stand 
in their way, only because of their view 
that the erection was not machinery. U 


appears to me, therefore, that the machinery 
has been taken into consideration. The 
proviso directs that the value of machinery 
shall not be taken into consideration, and 
for the appellant it is urged that 
it is not the value but the 
extsience of the machinery that has been 
taken into considerition. 1 do not think 
that there is any force in this argument. 
Suppose the balanciug tank had cost not 
twenty lakhs of rupees, but only twenty 
thousand rupees, would the appellants by 
taking into consideration only its existence 
have come to the same oonolusion as to 
the annual value of the holding? Assum- 
iog that the holding was worth Rg. 8,000 
a year on the basis of the cost of 
acquisition, it seems absurd to suppose 
that the existence of machinery worth 
only Rs. 20,000 could have raised the 
annual value to Rs. 25,000, The Assessor 
aud the Appeal Board must have taken 
the value of the machinery into considera- 
tion. 

Then the argument is advanced that the 
annual value must be taken to be such 
as a hypothetical tenant would be prepared 
to pay for the holding. On the English 
oases the Oorpcration must be regarded as 
a hypothetical tenant although it be the 
only possible tenant. On the date to be 
found in the record it is no doubt true 
that if the holding were in the market 
with the tank erected upon it, the Cor- 
poration would gladly pay Rs. 25,000 an 
rent, for that would be a much smaller 
sum than the interest payable on the 
cost of construction. The method, however 
cannot be applied here. In England the 
rating law in regard to maehinery U to 
this effect: The actual equipment of 
hereditament with machinery and T 
must not be left oat of aooonnt, n 
thongh the whole or some part of the 

(2. Sit"- 

Rates, seot.nn 1;;). The proviso fn 
101 of the Bengal MLii:;:, 

of inaohine'y shall net be 
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ment is that the third proviso is a proTiso 
to the first proviso, that is to say, that 
the prohibition against taking the value of 
inaohinery into consideration applies only 
when the assessment is oalonlated on the 
aotnal eost of ereotion as provided by the 
first proviso. This argument is met by the 
words of the provisos, which runs! ‘in estimat- 
ing the annual value of a holding under this 
seotion^'the proviso must apply to the whole 
section. 

A last argument is that the appellants 
are at any rate allowed to take into 
consideration the foundations and plinth on 
which the trestles of the tank are erected. 
The idea seems to be that they are bricks 
and mortar, while the superstructure is 
of iron and steel, and iron and steel possess 
the potentiality of being made parts of a 
machine. The answer to this argument, I 
think, is that the ereotion must be regarded 
as a whole: the foundations are necessary 
for the superstructure, and they play their 
part in achieving the result for which the 
tank was designed. In the same way the 
piles on which the switchback railway 
was built were regarded as part and parcel 
of the railway, the whole of which was 
held to be machinery. Another idea 
underlying the argument appears to be that 
the plinth might he converted to other 
uses, for example, that vvith the super- 
structure removed it could be utilised for 
dwelling houses and other buildings. 1 think 
the same answer may be given. 

My oonolusion is that the appellants in 
their zeal for the revenues of the Coesipore- 
Chitpore Municipality have taken into con- 
sideration the value of machinery erected on 
the bolding. 

On this view the third point needs 
no discussion. The appellants have been 
guilty of a flagrant violation of an express 
prohibition. It is well settled that nnder 
such oiroumstanoes Civil Gonits have power 
to interfere. 

1 would, therefore, dismiss the appeal with 
costs and affirm the decision of the lower 
Court. 

The Advocate- General and Babus Jogendra 
Nath Mooktr'j^e, farf'sh Nath Mookerjee, 
Surendra Nath Bose &nd Kanaidhan Dutt, for 
the Appellant, 


Sir B, 0. Messrs. N, Sirkatt, 8, 0, 

Roy and Babu Debendra Ohunder iSulUckf for 
the Respondent. 

JUDGMENT. 

Fletobeb, J.— This appeal comes beloija ns 
under the provisions of clause 15 of the 
Letters Patent owing to a difference of opt* 
nion between Cbatterjea, J., and Walinsley, J. 

The Corporation of Calcutta instituted |he. 
suit for the declaration that the valuation 
and assessment made by the Oossiporp Chit*' 
pore Municipality of a holding owned and 
occupied by the Calcutta Corporation at an 
annual value of Bs. 25,000 was ultr<^ tarsi: 
and illegal. 

The Calcutta Corporation own a holdings 
No. 1, Khelat Baba’s Lane, contaioing Id 
htghas odd at Tallah within the limits of the 
Coseipore-Chitpoie Municipality on which 
there has baen erected an overhead steel: 
tank supported by stepl columns and girders. 
The tank was constructed in connection with 
the supply and distribution of filtered water to 
Calcutta. 

The pumping bouse is situate atNo. 7li 
Barrackpore Boad, adjoining the holding No. 
1, Khelat Baba's Lane. Under the terms <d 
the proviso to section 6, sub section 3, the 
two holdings ought to have bean assessed 
as one holding. Before the ereotion of the 
tank the holding No. 1, Khelat Babu’a Lane, 
was assessed by the Cossipore*Chitpore 
Municipality at Rs. 1 053. The annual 
value of the holding has now been raised to 
Rs. 25,000. 1 have had the opportunity 

of reading the judgment about to be delivered 
by Greaves, J. He has in the course of bis 
judgment summarised the evidence as to the 
purposes for which the tank was erected aad 
I do not intend to repeat it here. 

The first question we have to decide is 
whether the tank is “machinery** within the 
meaning of section 101 of the Bengal Munici- 
pal Act. 

The learned Subordinate Judge was of- opi^ 
nion that it was. Cbatterjea, J., thought w 
was not — Walmaley, J., agreed with the Sub- 
ordinate Judge. I am of the same opinion as 
the learned Subordinate Jndge. On the evi* 
denoe 1 think the overhead tank is^ ^ 
mechanical contrivance used in connection 
with the pnmps for the attainment ol a par- 
ticular end and that it forms an integral pw* 
of the machinery for the distribution of the 
filtered water supply to Calcutta. Tbifl( 1 
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thick, brings the overhead tank within the 
definition of * maobinery’* given by Davey, 
L. J , in OhamherJayne v. Oollins (1). 

I agree, therefore, with the oonolnsion of 
the learned Sabordinate Judge that the 
tank is not liable to be taken into oonsidera* 
tion for the purpose of valqing the bolding. 

The second oontention was that even if 
the tank is maobioery*' within the meaning 
of eeotioD 101 of the Bengal Mnnioipal Aot 
the existence of machinery on the bolding 
shonld not be left out of consideration. This 
view was adopted by Chatterjea, J., and in the 
course of his judgment be has referred to 
certain English authorities in support of his 
view. But those oases were decided on a 
totally different Statute and it is, I think, 
misleading to refer to those oases for the 
purpose of the construction of section lOlof 
the Bengal Municipal Aot. Section 101 of 
the Bengal Mnnioipal Aot, I think, excludes 
machinery from the valuation of the holding 
for all purposes. 

The next question is whether the appellant 
Muniotpality has taken the value of the 
machinery into consideration. 1 think quite 
clearly they have. The correspondence and 
resolutions establish this without doubt, and 
there can be no other reason for the enormous 
increase in the valuation. 

Lastly it was, faintly suggested that if the 
valoatioD aas made contrary to the terms of 
the Aot, the Civil Courts bad no power to 
interfere. The authorities show qaite clearly 
that the Civil Court iu such oicoumstanoes has 
power to interfere. 

In the result 1 agree with the judgment of 
Walmsley, J , and the present appeal ought, I 
think, to be dismissed. 

As my learned oolleagues are of a different 
opinion, according to the opinion of the 
majority of the Bsnob, the appeal will be 
allowed with costs both in this Court and in 
the Court below. 

BKiCHOaon, J. — The principal point which 
we have to decide in this appeal is whether 
the overhead tank cornea within the term 

machinery” used in ssotion 101 of the Beniral 
Municipal Aot. 

To judge whether it does or not.it is un- 
necessary to ascertain exactly what part it 

Mheme for the supply of water 
to Oaloutta. The water is brought from the 


river to nodergroand reservoirs at the 
pumpiDg station. There it is pumped up 
into the main pipe supplying Calcutta. 
The demand for water is not constant 
throughout the day in Calcutta and. when 
the water pumped up exceeds the idemand, 
the excess passes into the overhead tank 
through a valve operated by hand, whioh 
is opened to let the water through. When 
the water pumped up is insufficient to meet 
the demand, the water in the tank runs 
out again by the same pipe by which it 
was pumped into the tank, the valve being 
opened again to let it out. There is also 
a valve at the centre of the tank, whioh 
is used for shutting off the water from any 
of the 4 compartments, into whioh it is 
divided, for cleaning purposes. The engines 
are intended to pump up about million 
gallons per hour, and a Diesel engine has 
been added which will pump perhaps 4 
million gallons, but as one of the pumps is 
generally undergoing repair or being cleaned, 
the amoaub usually pumped is about 2 
million gallons per hour. The demand in 
the early hours of the day, t. e., from 6 to 
10 A. M., is about 4 million gallons and 
during those hours water is running out of 
the tank. 

It is not suggested that the tank by itself 
could be called machinery, but it is argued 
that it answers that description by reason 
ot its connection with the pumps, the two, 
to use Mr. McCabe’s words, being “designed 
as one unit,” and the fact that it is part 
of the system for supplying water to the 
city. 


It does not seem to me that the tank can 
be said iu any way to answer the definition 
of machinery suggested by Davey, L. J.; in 

Ohamberlayne Y. Collins (1). Nor do I think 

that it can be properly said that every. 

thing whioh is contained in a system comes 

within the description of machinery merely 
because mechanical contrivances are employ- 
ed in the working of some ■ parts ot that 
system. I think the test to be applied 
with referenoe to any partionlar part of the 
eys em is whether it is essential tof or assists 
in the working, of the meohanioul oontriv- 
anoe. Does the tank answer that test ? 

that 'theT t Corporation 

that the tank increases the efficiency of th« 

pamps. in that if the tank were in 

existence, pumps of higher power would 
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be required to meet the demand at the time 
of masimum demand and the working of 
the pomps would be intermittent, as less 
power would be required when the demand 
fell off. Now to my mind it is beside the 
point to consider whether some other system 
would have been less economical or less 
efficient. You have to take the system as 
it is and then apply the test. Mr. Pearce, 
who was examined before us to explain the 
working of the tank in connection with the 
pumps, tells us that the pumping plant 
could not deal with the maximum demand 
of 4 million gallons per hour. He says: 

the tank enables the pumps to be worked 
more or less constantly : we don’t keep them 
absolutely constant. It tends to allow ns 
to keep them constant. If we had not the 
reservoir, we should want more pumps.” 
He does not suggest that the tank actually 
assists the working of the pumps in any 
way. It seems to me that the function 
of the tank is simply this, to store water 
during those hours when the demand is 
comparatively small and to supplement the 
supply given by the pumps when the demand 
is large. In my opinion, the tank is not 
“machinery.'’ 

In some respects the tank answers the 
same purposes as a pipe for part of the 
day, viz , it contains the water during its 
passage from the pumps to the consumer. 
We are not concerned with the question 
whether the pipes carrying the water to 
the city come within the terms “machinery,” 
but it seems to me that there must be 
some point at which we must stop short 
of the tap by the turning of which the 
house-holder gets bis water. 

It is conceded that if it be held that 
the tank is not machinery, no objection can 
be legally taken to the assessment. And 
it is obviously so, for the tank, being at- 
tached to the earth, is “ land ” within the 
dehnition contained in section 6 (5) of the 
Act and, as such, liable to assessment. 

1 would allow the appeal and dismiss 
the suit with costs in both Courts. 

Greayes. J. — This appeal comes before ns 
by reason of a difference of opinion between 
Chatterjea, J., and Walmsley, J. The ques- 
tion that arises for decision is whether the 
Cossipore and Obitpore Municipality have 
acted ultra viras in assessing the Corpora- 
tion of Calcutta upon an annual value of 
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Khelat Babu’s Lane, at Tallah in the 
42 Parganas, situate within the limits 
of the Cossipore and Chitpore Muni* . 
eipality, which has on a portion thereof a 
one- storied old masonry building measur- 
ing 30 feet by 20 feet used as an out- 
office and an overhead steel tank resting 
on and supported by steel columns and 
girders which stand upon a concrete cement 
foundation or plinth. The question involves 
deciding whether the steel tank is machinery 
within the third proviso to section 101 of 
the Bengal Municipal Act, 1884 (4ot 111 
of 1884), and assuming that it is machineryi. 
whether the Cossipore and Chitpore Muni- 
cipality were entitled to take into acoouat 
its existence on the holding in arriving at 
the annual value of the holding under 
section 101. 

Up to 1913 and prior to the erection of 
the tank the holding was assessed upon an 
annual value of Bs. 8,000 approximately. 
There is no evidence on the record that apart 
altogether from the erection of the tank the 
holding has so appreciated in value that 
its annual value is now Bs. 25,000, and conse- 
quently I think that the inference is obvious 
that the tank has been taken into account 
in arriving at the present annual value of 

Bs. 25,000 

Chatterjea, J., has held that the tank ifl 
not machinery within the third proviso to . 
section 101 and that even assuming it ic 
machinery, its existence upon the holding 
has been rightly taken into account m 
arriving at the annual value of the bolding 
under section 101, Walmsley, J.i has held 
that the tank is machinery and that the 
third proviso is an absolute prohibition 
against taking the tank into account m 
arriving at the annual value. 

We thought it neoassary to take .addition- 
al evidence upon the hearing of the 
appeal and accordingly Mr. Arthur Pearcei 
a member of the Institute of Civil Engineers 
and the Executive Engineer of the Water- 
works of the Calcutta Corporation, who 
has been in the service of the Corporation 
for 22 years, was called and explained to 
us the working of the tank in connection 
with the rest of the waterworks under- 
taking and produced five plans, Bxhibitfl 
X-1-5. It appears from his evidence that • 




VpL LIV] INDIAN CASES. 

C311KMA.N» COSSirORE A CBIT^ORB HUMICIPALITT V. CORPORATION CF CALCOITA. 


the Bteel tank is 350 feet from the engine 
boaae, that it is oonneoted with the pumps 
by a steel pipe, which is 5 feet in diameter 
extending from valve A in the tank as 
shown, on X>1 to the valve marked Bon 
X*1, and that after that the pipe is 6 feet 
in diameter, at which diameter it is shown 
as conveying the water to Calontta. 

It appears that the water for the use of 
Calontta is conveyed by two pipes, shown 
by dotted lines on X-1, from; Falta 
to the underground reservoir shown on 
X*I and that from this reservoir it is 
pumped into the 6 feet pipe or main, the 
engine house connecting with the pipe 
between valves B and 0 shown on X I, 

Mr. Pearce stated that the works at 
Tallah were the main station for distribute 
ing water throughout Galoutte, that prior 
to the erection of the steel tank there 
was a distributing station at Tallah and 
three sub stations in the town of Calcutta 
with underground reservoirs at Bhowanipur, 
Wellington Square and Halliday Streets, 
that the water received from Falta went 
into the main Tallah reservoir and that 
from thence part was pumped direct into 
the town and part into the three under* 
ground reservoirs mentioned above, the 
distribution to the town being completed 
from these sub-stations, that under this 
system the town supply was given daily 
from 6 A, M. to 10 a. m. and from 3 p. u. 
to 6 p. M. the pumps at Tallah working 
more or leas constantly and some all the 
time, more pumping, however, being done 
in the day time than at night, the 
sub-stations pumping only in the day 
time. He stated that after the steel tank 
was built and the new system instituted, 
the sub-stations in the town were done 
away with altogether, that some of the 
old pumps at Tallah were done away 
with and replaced by others, but that 
some of the old pumps were retained, 
that the new system was devised to give 
a constant supply to Oaloutta, the idea 
of the scheme being to increase the supply 
of water and give a constant supply to 
Calcutta and maintain a constant pressure 
by pumping from the underground reservoir 
and by naing a raised reservoir, which 
would aucomatioally govern the pressure 
to the town by keeping it constant. He 
stated that the steel tank was called a 


between supply and demand, as the demand 
varied and the supply from Falta was 
continuous, and that the pumps and the 
tank constituted one unit. He told ns 
that 36 million gallons a day were received 
from Falta. li million gallons flowing 
into the reservoir in one hour, that the 
demand in Calcutta from 6 a. u. to 10 
A. M. was 4i million gallons an hour, that 
the pumps could not raise so much, as 
the engines were not powerful enough 
and were only intended to pump 
million gallons an hour and usually 
pumped about 2 million gallons an hour 
the difference between this amount and 
the 4 million gallons demand between 6 
A. M. and 10 A. u. being obtained from the 
steel tank. He added that the pumps 
were connected with the steel tank as 
stated above and that when the demand 
was less than the 2 million gallons 
pumped, the excess was put into the steel 
tank from which it was drawn when the 
demand was greater than the pumps 

could supply. He stated that the working 
of the pumps was not necessarily constant 
or oontinnous but that they worked at a 
mire or less constant rate, the system 
tending to allow tbe working of the 
pumps to be kept constant. In oross 
examination he stated that valves A B 

and G on X 1 were worked by hand 

and that they did not work automatically 
and that the height of the tank was to 
get the pressure and that durinir 

of the day, that is from 10-3 and du^^l^ 

the night, the tank was purely a reservoi^ 
as there was no need of tho 

He stated that the pumps did not draw 

would serve its purpose equally well if ff 
was some miles away. ‘ 

In the lower Court three w.*f» 
were called, -two on behalf of 
Corporation, namely, Mr. G B 

S. Mcoa'be, .ufo.fuT'tr 

Firth on behalf of the 

Chitpur Municipality, Ooaaipore and 

Mr. W illiams is & i-. 

under the Government of Be"/ 

“7^®" ‘he Institute of Sr 7?'* 4 
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stated that he oonaidered the tank to be a part 
and paroel of the pamping maohinery and 
that the tank mnst be called machinery, 
and that it was as mnoh a part of the 
maohinery aa the boiler and that it could 
not bo designed or constructed without 
the pumpd and that it helped the pumps. 

Mr, MacGabe is a Civil Engineer of 28 
years* standing and a member of the Institute 
of Civil Engineers and was formerly Chief 
Engineer of the Calcutta Corporation. He 
stated that as Chief Engineer ho supervised 
the water supply of Calcutta and designed 

the scheme for supplying water in Caloatta 

by means of a balancing tank and that 
the tank and the pumps combined were 
designed as one unit, the tank being 
designed to meet antomatioally the demand 
of water which varied from moment -to 
moment in Oaloutta, the tank and pumps 
combined being a mechanical contrivance 
for putting pressure on the water and for 
meeting the fluctuating demand, and he 
stated that he called the tank a part 
of the machinery for the snpply of water 
in the town and that it was so designed. 
In cross-examination be stated that he 
oonld not dissociate the pumps from the 
tank any mor^e than he oonld dissociate the 
boiler from the pumps. 

Mr. Firth stated that he was in the 
employ of Messrs. Barn aud Company of 
Howrah ,one of the principal* firms of 
Btruotural engineers in India, that he was 
^ practical engineer and had designed 
tanks on trestles. He stated that he did 
not consider the tank maohinery, which he 
.would define and describe as a combination 
of complicated mechanical parts ceasing 
motion; in cross examination be stated 
that he knew that the tank and pumps 
were designed in relation to each other, 
hut that the pumps oonld work independently 
of the tanka but could not alone perform 
the same function as the combination of 
the two which served combined to distri- 
bute the water, that they were together 
and could not be separated. He further 
described the tank and the trestles as 
the non-meobanioal parts of a mechanical 
pontrivauce, which with the pipes he des- 
cribed as plant, and he stated that the tank 
did no work at all but stored water, which 
was not work. This is all the evidence. 

The Bengal Municipal Act con- 


tains no definition of machinery, 
the dictionary definition of maohiner^^ki 
appearing in Murray's New Eoglish Dio- 
tinnary, Volume VI. published by the 
Clarendon Press at Oxford ip- 1908, is as 
follows: machines or the pOnStitneiit 
of a machine taken oolleotively^ the 
mechanism or works of a niaohind or 
machine**,’* and in the same diott'obary' a 
machine is defined as *'(I) a at^uotard of 
any kind, material or immaierial; a fabrio 
or erection,** although this meaning is said 
to be now rare, and (4) in a nhrrow^ 
sense, *an apparatus for applying meifhanSo'al 
power, consisting of a number ofintar-re- 
lated parts, each baying a de^ite 

function, *’ and I think that it is in this 
sense that the word is used iu seotidn 101 
of the Bengal Municipal Act. 

In Ohamberlayne v* OoUins (1) we find 
this defioitioD) * meobinery implies the 
applioatioD of meobanioal means to the 
attainmeut of some particular enl by the 
help of natural forces.” 

And Natley and Finn^ In ' re (6), on a 
contract for the sale of a freehold brewefji^ 
which provided that its fixed plaut add 
maohinery should be paid for by valaatibOj 
Kekewiob, J., held that speaking gehsraljy 
maohinery included everything which byit^ 
action produced or assisted in prodnotion 
and that plaut might be regarded as th^t 
without which prodbction could not go pb 
knd inoluded such bhiugs as brewer’s pipesi 
vats and the like. 

I am not unmindful that we are id 
the present case called on to construe the 
meaning of ^'machinery” in a clause in & 
Statute imposiug a rate aud to donstrne 
the word in respeet of au exemptidn front 
liability in respect of the rate imposSd, 
but even so I am not prepare! to boll 
that the steel tank falls within the meau' 
ing of machinery in the third proviso to 
section 101. Upon the evidence it appears 
to me that the tank in gueation ie nothiog 
more than a building for the storage 
water, the water so stored being used 
when the need arises to supple ueOi the 
amount of water pumped into the rbaibo 
from the underground reservoir. db 

doubt, formi part of the system foj 
supplying Oiloutta with water and is filwd 

(6) (1391) W. N. 61. 
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from the same pomps wbioh pomp the 
supply of water into the mains bot that, 
in my opinion, does not make it maobin^ry 
witbin tbe third proviso to seotion 101. 
Prima facie tbe tank is not a maobine and 
I do not see that it beoomea a maobine by 
reason of its oonneotion with tbe pomps and 
engine by means of tbe steel pipe. 

In tbis view tbe other qnestion, namely, 
whether if tbe tank is maobioery it sboold 
be taken into aoooont in arriving at a 
valuation of the bolding, does not arise bot 
asBoming that 1 am wrong in the con* 
closion at wbioh I have arrived, and that 
tbe tank is maohinerr, then 1 do not 
think that the Co.^sipore and Ohitpore 
Monioipality were jastiBed in taking its 
existenoe into aoaonnt in valoing tbe bolding. 
Tbe third proviso to seotion lOl expressly 
prohibits tbe taking into oonsideration of 
tbe valoe of any maobioery in estimating 
tbe annual value of a holdiog under 
seotion 10 . It is said, however, in relianoe 
opon tbe English oases of Kirby v 
Hunalet Union Asseaament Committee (4) and 
Meraey Docka and Harbour Board v. Birkenhead 
Aaaeaament Committee (3', to whiob we were 
referred, that altboogb tbe tank may not be 
rateable per ae^ yet in valuing the holding 
its existenoe thereon must be taken into 
Aooount in arriving at the annual value 
for tbe purposes of seotion lOl. I do not 
think that this is so. The third proviso 
is express in its terms and if the tank 
is oonsidered at al), it seems to me tbac 
this must involve taking into oonsideration 
its value in some form, whiob is what 
the third proti'^o forbids and ^hioh I thir k 
in effeot means that it must bs taken as 
non existent for tbe purpose of arriving 
at the annual value under seotion lOl. 
The English oa^es, to mv mind, have no 
applioation, for our deoision must rest upon 
tbe oonstruotion of the third proviso to 
section lOl. 

But for tbe reasons already given I 
think tbe appeal sbould suoosad updq toe 
other ground. 

Appeal allowed. 
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A Court of first hearing is bound to consider all 
the evidence adduced before it, but the mere fact 
that that <'ourt omits to mention a document in 
its judgment is no sufficient proof that it failed to 
take the document into consideration, especially 
where the document is of obviously no importance 
or weight. Where, however, the document is of 
obvious weight or importance, it is incumbent on 
the Court to mention the document in its judgment 
and its omission to do so may be regarded by a 
Court of Appeal as sufficient proof that the docu- 
ment was not taken into consideration. Pd. 365. 
col 1 ] 

A party is not entitled to have a document 
considered by an Appellate Court, unless the 
attention of the Court is drawn to it, or it- is 
impliedly relied on. In the abaeuce of evidence to 
the contrary, it may be presumed that a respon- 
dent relies on tbe judgment of the lower Court in 
his favour, and that any document, treated as a 
document of importance by that Court, has been 
impliedly brought to the notice of the Appellate 
Court [p 35-^, col. •.] 

Where an Appellate Court has determined an issue 
of fact without a proper c<m8ideratioD of the evi- 
donee, it is within the power of the High Court 
under section lO of the Civil Procedure « ode to 
determine that issue, if there is sufficient evidence 
on the record for its determination, [p. 357, col. i.] 

Appeal from tbe decree of the Subordinate 
Judge, B^ra Banki. dated the 19ch December 
19l», revereiug that of the Munaif Ram 
Sanehighat. at Baia Banki, dated the 

Mr. S. N, Sinha, for the Appellants. 

Mr. A. t'. Sen, for tbe Respondents 

OHDER OP REPEBBNCB ’ 

Asbwcbth, a. j. G .~^^ 3 rd June 1919 ^ 
The substanoe of this 'appeal i. 
the lower Appellate Court Uiled to 
into ooiiBideratioD oertain rl.. take 

evidence died by t^e aeoenr.“®“^ll'y 
appellants’ Counsel has speoiBw' Ifaja 
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this dooumentary evideaoe as oonsisting of 
Exhibits 2, 7. 1C, 12 and 13. To prove 
that the lower Appellate Court has not taken 
them into oonsideration, he refers me to the 
judgment whioh fails to mention these 
dooumente. To prove that the lower Appel- 
late Court is bound to take into oonsidera- 
tion all doonments filed in the ease and 
admitted by the Court of hearing, he refers 
to Sheodarshan Lai v. Assesar Sir,gh (1). 
The failure of a Court to mention adoou- 
ment speoifioally in its judgment is no 
proof that it has not considered the docu- 
ment. Nor again, in my opinion, can an 
Appellate Court be required to consider any 
document unless that document is brought 
to its attention either by the judgment of 
the Court from whioh it is hearing the 
appeal or by the Pleader who is prosecut- 
ing the appeal. Order XLI, rule li, pro- 
vides for an appellant being beard in support 
of and the respondent being heard against 
the appeal. There is no provision requiring 
the Court to travel outside the arguments 
and pleadings of the parties to the appeal. 
In the case referred to 1 find that Mr. 
Lindeay stated that it appeared to him that 
no attention had been paid to the doou- 
menfary evidence in the case. This remark 
does not appear to me to justify the headnote 
— A finding of fact can bo questioned in 
second appeal, if it is found that the lower 
Appellate Court failed to consider the entire 
evidence on the record relating to that 
fact.” The correct view of the law appears 
t 9 me to be that an Appellate Court is 
only bound to take into oonsideration doou- 
mentary evidence' relied on by the parties 
in tbe argument of the appeal, but that it 
may be inferred that one side or other in 
appeal relied on the documents specifically 
mentioned in tbe lower Court’s judgment. 

In the case of other documents an affidavit 
ought to ^ be filed by the Counsel who 
appeared in the lower Appellate Court that 
he brought the documents to the attention 
of the Judge. Again it can only be pre- 
sumed from failure of a Subordinate Court 
to mention any document in its judgment 
that it failed to take it’ into oonsideration, 
if the document is one of obvioas importance. 

The appeal is admitted, but I desire it 
to come before a Bench as a ruling is 
necessary on the matter mentioned. 

(1) 46 lud. Caa. 62; 6 O. L. J. 179. 


Cislo 

JUDGMENT. — This appeal arises oat of 
a suit for a declaration of the title of 
the piaintifFs along with defendant No. 4 to 
certain property. The suit was bound to fail 
if the defendants No. 2 Priihipal and No.. 3 
Surajpal were proved to be the legitimate 
sons of one Ennj Behari. Tbe learned 
Munsif fonnd that they were not tbe legi- 
timate SODS of Knnj Behsri On first appeal 
the learned Subordinate Jndge of Bara Banki 
reversed tbe finding of the Munsif and held 
that they were proved to be the legitimate 
sons of Kunj Behari. .In second appeal to 
this Court it is urged that the lower Appel- 
late Court failed to take into consideration 
some of the documentary evidence filed by 
the plaintiffs. It is also urged that it wrong- 
ly refused to treat as substantive evidence 
a certain Exhibit 9, The case originally 
came before a single Judge of this Court 
under Order XLI, rule 11. In the course 
of argument on tbe first question mentioned 
above the apptllants’ Counsel maintained 
that the absence in the judgment of any 
mention of documents was proof that tbe 
dudge bad not considered those documents. 
He also maintained that a lower Appellate 
Court is bound to take into consideration 
all doonments filed in tbe case and admitted 
by tbe Court of bearing, in support of 
this he quoted various rulings of this Opuirt. 

It appeared to the Judge of this Court 
before whom tbe oase originally came that 
this contention, in view of tbe rulings on 
the matter, should be considered b; a Bench. 
Accordingly this oase has now been argued 
before this Bench. 

The questions that arise in this appeal 
are:— 

(1) Can it be presumed from the absence' 
of mention by a Jndge in hie judgment of 
any documents that he has failed, to take 
these documents into ooDsideration ? 

(2) Is a lower Appellate Court bound to 
take into consideration all tbe documents 
which have been admitted by tbe Court of 
first hearing P 

(3) Did the lower Appellate Court in this 
oase fail to take into consideration any do- 
cuments and did its failure to do so constitute 
a substantial error or defect in procedure 
within tbe meaning of section 100 of tbe 
Code of Civil Procedure ? 

(4) Was the lower Court in error io 
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refasiog to treat Exhibit 9 as snbstaDtivo 
ovideuoeio this oase P 

As to qaestioDs Nos. 1 and 2 we have no 
hesitation in sayiog that the mere failare 
of a Gonrt to mention a dosnment in its 
judgment is no snffioient proof that the 
Court failed to oonsider it. The parties to 
a ease are entitled to have their evidenoe 
oonsidered by the Court of first hearing 
from the point of view of the partieular 
purpose for whioh that evidense is adduced. 
Where any dooument is obviously of no im- 
portance or weight, it is not inoumhent on 
a Court to mention the document in its 
judgment. If, however, the doonmeot is of 
obvious weight and importance, the omission 
of the Court of first besring to mention 
it in its judgment may be regarded by a 
Court of Appeal as snflBoient proof that it 
failed to taJ^e the document into considera- 
tion,^ because the probability of a Court 
passing over in silence a document of 
obvious importance which it has considered 
is less than the probability of its omitting 

to oonsider it by some oversight. The oase 
is, however, somewhat different where men- 
tion of a document is omitted in the judg- 
ment of a first Appellate Court. Bsfore an 
Appellate Court a party is not entitled to 
have a document considered unleas his 
Counsel draws the attention of the Court to 
It, or impliedly relies on it This appears 

^ us to follow from the provisions of Order 

XLI, rule 16, which describes the proce- 
dure on hearing an appeal and states that 
the appellant and respondent shall be heard. 
It may however, be presumed, in the absence 
of evidenoe to the contrary, that a respond- 
ent relies on the judgment of the lower 
Court in hia favour and that any document 
treated as a dcoument of importance by 
the Court of first hearing has been implied 

ioUarOott!“ 

3. the appellants’ 
Oonnael showed eonsiderable nneertainty 

as to what dosoments he referred 

to in this oonneotion. We ultimately 

understood from him that the doonmenta 

whioh be maintained the drat Appellate 

Court had not oonsidered were Exhibits 2, 

Counsel for the 
respondents has attempted to show tha? 

these doouments or the greater number of 


them were mentioned by the learned 
Subordinate Judge. It is clear, however, 
that before we can bold that they wfre 
taken into consideration by the Subordinate 
Jndge for the purpose for whioh they 
were cited or relied on. we most find 
them treated by the Subordinate Judge 
under the issue in respect of whioh they 
were relied on, that is (o say in this case 
the issue as to the legitimacy of defend- 
ants Nos. 2 and 3, The Subordinate Judge's 
appellate judgment on this issue does not 
mention any of the exhibits in qaestion. 
There ie no proof, however, that any of 
^ese exhibits were cited by the appellants’ 
Counsel before the Subordinate Judge in his 
argument. It remains then to see whether 
they were such documents as the lower 
Appellate Coart was bound to oonsider by 
reason of their having been relied on by 
the Court of first hearing as documents 
of importance. Exhibit 2 is mentionel 
by the Court of first hearing twice over. 
In one place it is said to be the copy of 
a SeFsioDS Judge’s judgment whioh the 
Court of first bearing regarded as of no 
importance, and in the other place it 
appears to be the copy of a judgment of 
a Muntif. It is this latter Exhibit 2 to 
which reference is made by appellants’ 

Munsif said that this 
Exhibit 2 as well as Exhibit 7 were 
relevant io show that the appellants were 
not questioning the legitimacy of defend- 
ants Nos. 2 and 3 for the first time. These 
exhibits cannot be said to have been 
considered as of importance by the Court 
of first hearing and we, therefore, hold 
that the first Appellate Court may well 
have oonsidered them without having 
mentioned them in its judgment. Exhibit 13 

Cou"rt of ^e 

Court of first hearing at all. Exhibits 10 

and 12 are mentioned and treated as nf 

importanoe. Exhibit 10 is an order in 1 

onminal case showing that the ^ 5 

Prithipal and one 

Musammat Gnlbasa) were ® 
together in a oertain ee.r j Proeeonted 

and other seottnT ^xhilt Yf 
that Prithipal called tbia v 

Gnlbasa hia mother. These twn 
were undoubtedly of imnrs ^ *^o®“nienta 

[b.t lb. *. 
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The plaintiffs’ case was that the mother 
of the defendants was one Musammat 
Gnlbasa who bad been the wife of one 
Mahabir and afterwards formed a liaison 
with iCnnj Bebari, the result of whioh 
was the birth of defendants Nos. 2 and 3. 
The case of defendants Nos. 2 and 3 was that 
their mother was Musnmmot Ramdei and 
that she was never known by the name 
of Gnlbasa and bad never been the wife of 
Mahabir. Now Exhibit 12, read with 
Exhibit 10* clearly oonstitotes an admission 
by Prithipal that he and his brother were 
the children of . Musammat Gnlbasa. On 
the contention, therefore, that Musammai 
Ramdei was quite a different person from 
MuBammat Gulbasa, this admission, if con- 
sidered conclusive, would entirely destroy 
the case of the defendants. The course 
of the pleadings shows that it was not 
the contention of the defendants that 
their mother was Musammat Gnlbasa while 
married to Mahabir and that subsequently 
she was lawfully married to Kunj Behari 
and became Matammat Ramdei. We con* 
aider it proved, therefore, that the lower 
Appellate Court failed to take into con* 
sideration Exhibits 10 and 1'.^ by reason of 
its failure to mention them in its judgment. 

As to question No. 4, Exhibit 9 was the 
statement of Musammat Gulbasa just 
referred to in the criminal case under 
section 323. In this statement that Musammat 
Gulbaea clearly implied that defendants 
Nos. 2 and 3 were her children. Read with 
Exhibits lU and 12 her statement clearly 
amounted to an expression by oonduot of 
a belief that defendants Nos. 2 and 3 were 
her ohildrer. Exhibit 9 is, therefore, 
relevant order section 50 of the Evider.oe 

4 

Act as substantive evidence. The lower 
Appellate ( oort, assnmir g tl at Musammat 
Ramdei and Musammat Gulbaea were one 
and the sbme persons (whioh was contrary 
to the cabe of the defendants), held that 
Musammat Ramcei’s evidence in (his case 
could be rebutted by the evidence of 
Musammat Gulbasa in the criminal case 
under section 523, but held that the 
latter evidence was not admissible as 
substantive evidence. Eor the reasons 
etated, we bold that this was incorrect. 

The question now arises whether we 
^jhould send this case back to the first 


Aupellate Court for consideration of 
Exhibits 10 and 12 and for consideratiow 
of Exhibit 9 as substantive evideuoa or 
should dispose of the case oni'selves. 
The lower Appellate Court decided in favour 
of the legitimacy of defendants Nos. 2 and 
3 on the basis of their oral evidenos, 
especially on the evidence of the witness 
Ramauand. We are of the opinion that this 
oral evidence cannot prevail against 
the evidence afforded by Pritbipars 
admission that Gulbasa was his mother 
and the oonduot of Musammat Gjlbasa 
in the 323 case showing that she regarded 
defendants Nos. 2 and 3 as her children. 
This admission of the defendant No. 2 and 
this oonduoti of Musammat Gulbasa is 
absolutely destructive of , the defendants’ 
contention that their mother is Musammat 
Ramdei who bad nothing to do with 
Musammat Gulbasa* If, however, we allow 
the variation in the defendants’ case, 
which the two lower Courts appear to 
have impliedly allowed, namely that 
Musammat Ramdei was the same as 
Musammat Gulbasa, then it would be 
necessary to have reliable evidence that 
Musammat Gulbasa could never have been 
the married wife of Kunj Behari. The 
plaintiffs’ witnesses all depose to this 

fact, because they describe Gulbasa 
as running away from her first 

husband Mahabir and living with Kunj 
Behari in circa ms taooes negative of the 
possibility of a second marriage with Kunj 
Behari. This evidence may be believed, if 
f>r DO other reason, for t.he reason that 
tbo defendants never attempted to meet 
that evidence otherwise than by . denying 
the identity of Mmimmat Ramdei with 
Musammat Gulbasa. This denial of the 
identity is rebutted by - the Jaot that 
Prithipal clearly admitted Gulbasa to be 
his mother. Even then if we alloW- 
fhe variation we must hold that the legiti' 
maoy of defendants Nop. 2 and 3 is disproved. 
It has been argued that there is a presump- 
tion of law in favour of legitimacy under 
section 114 of the Evidence Act. Bs 

as it may, no presumption could prevail 
against the evidence and inference to thci 
contrary which appear in this case. ^ 

It has been urged by the respond^te 
Counsel that we are not entitled to 
question of fact in second appeftl» 
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relies on the ease of Appa Kalga Naik v« 
Mallu (2) as anbbcrity fdr the propoai- 
tioD that the ease most be remanded 
to the lower Appellate Oonrt. This ralin? was 
passed before the present Code of Civil Pro* 
oednre of ISOSoanie into foroe. Under seotion 
101 of the present Code ol Civil Prooedore 
in second appeal a High Court may, if the 
evidence on the record is suffioientf determine 
any issue of fact necessary for the disposal 
of the appeal hut not determined by the 
lower Appellate Court. We hold that this 
provision also applies to an issue of fact 
determined by the lower Appellate Court 
without proper consideration of the evidence. 
An issue so determined cannot be regarded 
as determined within the meaning of this 
section. In ary case it would be absurd to 
hold that this Court may determine an 
issue not determined by the lower Appellate 
Court while it may not determine an issue 
of which the determination is vitiated by the 
proper exclusion of evidence. 

We, therefore, allow this appeal and restore 
the decree of the learned Munsif with costs 
throughout. 

Appeal allowed. 


16 B. 477. 


PATNA HIGH COURT. 
Second Civil Apceal No. 564 op 191:5 

July 31, 1919. 

Pr«en«;— Sir Dawson Miller, Kr., Chief 
Justice, and Mr. Justice Foster 

RAMYAD PANDAY— Appellant 


VHY6U$ 


RAMBIHARA PANDE-Respondbnt. 

Uindu Law ^ mdow, alienation hy-RevevMonc 
next male, right of, to question alienation- Fema 
reversioners, presence of, effect of-Necessinj, prod 
—Transferee, failure of, to make enquiry, effect of- 
Marnoge, contemplated, of daughter, whether necessif 


A male reversioner, between whom and the estat 
there are only female heirs, is entitled to sue for 
oeolaration that a transfer made by the widow t 
the last male holder is invalid, [p. H68, col. 2.] 

Whore the necessity for an alienation by a Hind 
widow IS alleged to be the contemplated marri"Jrc 
a daughter, but It appears that there was no nenc 
tmtion for the marriage at the time the money wa 


advanced and that the transferee made no enquiries 
as to the necessity before making the advance, the 
alienation cannot be upheld as being justified by 
legal necessity [p. a.*! », col. 1.] 

Appeal from a denisioo nf the Suh'>rdina(e 
JndcTP, Shahabad, dated the 2l8t February 
9 8, aflSrminer that of the Additional 
Munsif, Buxar, dated the 19th July 191?. 

Mr. -^zva Nara'n Rose, for the Appellants, 

Mr, N. N, Jew, for the Respondents. 


JUDGMENT. 

Miller, 0, J,— This is an appeal by some 
of the defendants in the suit against a 
decision of the Subordinate Judge nf Shah- 
abad dated the 2l8t February 1918. The 
plaintiff was the cousin of Ram Lakhan 
deceased, being the son of a brother of 
Ram Lakhan’s father. Ram Lakhan died 
leaving a widow and two daughters. There 
was no nearer male heir to his estate than 
the present plaintiff, who undoubtedly would 
be the reversioner to his estate after the 
death of bis widow and his two daughters. 
After the death of her husband the widow, 
Basmuti Kuer, who is the Ist defendant 
in the suit, executed a usufructuarylmortgage 
in favour of the remaining defendants. 
That was on the 5th February 1 916, 
Shortly afterwards, viz., on the 30th Maroh 
1916, the plaintiff as reversionary heir 
brought this suit for a declaration that the 
mortgage deed executed on the 5th February 

by the widow in favour of the other defend- 
ants was forged, fraudulent and without 
consideration and that the defendant No. 1 
had no right to transfer the property left 
by her deceased husband with, at any valid 
necessity. 


learned Munsif determined that the * ad vance 
in respect to which the usufructuary mort- 
gage was granted was not entirely for legal 

that to the extent of Rg. 300 out 
of Rs. 800 advanced the mortgage was fnr 
egal neee.«ity. The B,. 300 were advanoed 
to the widow to intet the expenses of the 
marriage of a younger daughter which 

rntlm^tt -‘Je; 

■...•» ... "bin lb. 

oegotiations at . all with r.. . ^ 

carriage, that there was no ^ 

Bbow that the mortgagee had mlr'any 
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BDijuiry about the existecoe o£ auy legal 
Deaessity on the part of the widow for 
exeonting the mortgage or as to her ability 
or otherwise to meet the expenses of the 
sontemplated marriage out of the income of 
the property left to her by her husband, 
and further he came to the oonolnaion that 
even conoeding for the sake of argument 
that there was some negotiation for the 
marriage at the time, the widow was not 
justified in contracting debts of this nature 
for that purpose until the marriage was 
finally settled, and it appeared at the trial 
that the daughter for whose contemplated 
marriage this money was borrowed had not 
in fact been married at all. 

From that decision there is no appeal by 
the widow, but the mortgagees and others 
who were joint with him in estate have 
preferred this appeal and their contention 
is that the plaintiff, not being the immediate 
reversioner, is not entitled to maintain a 
suit for a declaration of this sort, and 
reliance is placed for that contention on 
the case of Venkata Narayana Pillay v. 
8uhhammal {\). In that case their Oord*- 
ships of the Privy Council were dealing 
with a claim by a reversioner between whom 
and the last male owner other male lives 
existed, and it was laid down there that in 
such circumstances the plaintiff was not 
entitled to sue. In the present case it is 
admitted that there is no male life between 
the plaintiff and the last male owner, and 
whether a reversioner in such circumstances 
is entitled to sue or not has been the sub- 
ject of judicial decisions on many previous 
occasions in the High Cjurta of Calcutta, 
Madras and Allahabad, and in all these 
High Courts it has been laid down that 
only immediate reversioners can bring a 
suit of this nature either, unless the imme- 
diate reversioners are themselves fraudulently 
colluding with the female heir so that her 
protection of the estate for the reversioner 
is gone, or unless the immediate reversioner 
is herself only the holder of a life estate. 
In the present case the only lives between 
the plaintiff and this estate are the lives 
of the widow and her two daughters and 
in each of these oases these ladies only 


<l; 29 Ind. Caa 29S: 19 C. W. N. 611 (P O 
M.486; 28 M. L. J. 535; 2. O. n. J. 516: 17 ‘Bom L 
R 468; 17 M. L T. 435; 2 L. W. 596.- (1916) M W K 
6661 42 I. A, 126. ' ^ 


take a life-estate. This very question was 
raised and decided in a carefully oonsidefed 
judgment of the Allahabad High Court in ■ 
the case of Ba2gohind v. Bam Kumar (2). 
The learned Judges in that case; after 
considering the effect of the decision laid 
down by their Lordships of the Privy Conn- 
oil in the case which I have already referred 
to, came to the oonclnsion that the ruling 
laid down there had no application when the 
owner dies leaving between himself and the 
plaintiff only female relations who snooeed 
to his estate taking a life-interest only, 
and that it was still open in snch a case 
for the next male reversioner to bring a 
suit of this sort because he was the nearest 
male reversioner to the full ownership of 
the estate. Decisions to a similar effect 
are to be found in Kandasami v. Ahhammal 
(3); Abinaeh Ohandra Mazumdar v. Harinath 
Shaha (4); and although there is a decision 
of the Allahabad High Court in Madari v. 
Malki (5) which decides that a reversioner 
is not entitled to sne to set aside an 
alienation made by a Htndn widow when 
there stand between him and the property 
other female lives besides that of the widow; 
still that deoi^ion has been dissented from 
in a later case of the same High Oonrt. 
That was the case of Raja Dei v. Umei Binoh 
( 6 ). 

It would appear, therefore, that there is 
practically a consensus of opinion in the 
different High Courts that a reversioner who 
is not the immediate reversioner, but who 
is the immediate male, reversioner, is entitled 
to sne for a declaration declaring the in- 
validity of transfers made by the widow, 
notwithstanding that there may be other 
female lives between him and the estate. 
This was practically the only question 
raised in this appeal, although it was con- 
tended that in the exercise of its discretion 
the Court ought not in such a case as this 
to grant the declaration asked for. It 
seems to me that there is nothing in that 
contention and once it is admitted that the 
transfer was not valid as against the rever- 
sioner, I think that this was a very pro- 
per case in which to make a declaration. 

{ 

(2) 6 A. 431* A. W. N. (1884) 166. 

(3; 13 M. 195. 

(4) 32 O 62; 9 0. W. N. 25. 

<6) 6 A. 428; A. W”. N. (1884) 151. 

(6; 18 Ind. Oaa. 032} 84 A. 207} 9 A,> 153. 
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Perbapp, I oa^bt to mentioD that althoa^rh 
we were told at the oatset that those I 
have mentioned were the only questions 
for determination in Ibis appeal, the learned 
Vakil for the appellants did towards the 
end of bis arg^ament ask as to say that 
the Sohordinate Jadg^e was wrong in bold* 
ing that an advanoe made to a Hinda 
widow for the contemplated marriage of her 
dangbter was not an advance jastided by 
legal necessity. I have already stated what 
the facts foond were, that there was 

no negotiation for the marriaee at the 
time the advanoe was made and that oer* 
tainly no enquiries were made by the morb* 
gagee as to the necessity or otherwise for 
this advance before the advance was made. 
It seems to me quite clear that merely 
beoanse yon have a daughter who may, 
and in all probability will, at some future 
time be married, that is no reason why the 
mother should mortgage or alienate the 
family property merely to raise funds 
for that marriage, which may or may not 
— because the child may die or many things 
may happen — take place at some future 
date. I am quite satisfied that the learned 
Judge was quite right as a matter of law 
in deciding that there was no legal necessity 
for such a loan. This appeal, in my 

opinion, fails and must be dismissed with 
ooste. 

Foster, J. — I agree. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONEa’S 

COURT. 

First Civil Appeal No. 99 op 1916, 

April 4, 1919. 

Pre«en<:— Mr. Stuart, J.O., and 
Pandit Kanhaiya Lai, A. J. C. 

Bahu NARAIN SINGH — Defendant No. 1 

— Appellant 


v^Tsui 

The deputy COMMISSIONER.PARTAl 

GARH, A8 M.naopr, court OP WARDS 
KALA EANKAR ESTATE - 

Plaintiff 

SAH MADAN MOHAN DAS and oraER^- 
DaFa vOANn Noi 2 tO g^RsspONDNNTS. 
Qrantof a%n'uty -Q^ft of im^mveakle property U 


lieu, of annuity — Suit to set aside gift — Annuity, 
whether ynust be restored. 


By virtue of certain deeds defendant became 
entitled to receive an annuity generation after 
generation out of the profits of certain specified 
villages from the person in possession of the estate. 
The holder of the estate subsequently gifted certain 
other villages to the defendant in consideration of 
the latter relinquishing his right to the said annuity, 
on condition that if the gifted villages passed at 
any time out of the hands of the defendant, he 
would be entitled to have his right to the annuity 
restored to him. A subsequent holder of tho estate 
sought to oust tho defendant from tho gifted 
villages; 

Held, that the defendant could not be ousted from 
the gifted villages without the restoration to him 
of the annuity granted to him. [p. 361, cl 2 ] 

Deputy Commissioner, Parfabgarh v. Kishan Dayal, 
49 Ind, Cas. 80; 6 0. L. J. 764^ distiog^uishod* 

Appeal from the decree of the Subordinate 
Judge, Tdhsil Mobanlalganj, Lucknow, dated 
the 20th May 1916. 

The Hon'ble Syed ^V’azir Sasan and 
Syed Alt Mohammad, for the Appellant, 

Mr. W, Wallach, the Hon’ble Dr. Tej 
Bahadur Sapfu&nd Nagendro Naih Ohoskal 
Bahadur, for Respondent No. 1, 


JUDGMENT. — The dispute in this appeal 
relates to the villages Latifpur and Baulia, 
which originally formed part ofthe Rampur 
estate aud bslonged to Raja Hanwant 
Singh. On the 2nd April 1859 Raja 
Hanwant Singh executed a deed of gift 
in respect of his estate, with the exception 

of certain villages, iu favour of his grandson, 

Raja Rampa! Singh. Subsequent to the 
execution of the said deed of gift certain 
disputes arose between Raja Hanwant 
Singh and Raja Rampal Singh which led 
the former to institute a suit against the 
latter ^or the cancellation of the deed of 
gift. On the Ist September 1871 the 
two entered into a compromise, the effect 
of which was that the deed of gift afore 
eaid was cancelled and the estate was split 
up into two portions, Kala Kankar and 

Dharupur; the former was allowed to Raja 

Hanwant Singh for life withoat any poJer 

the latter to Raja Rampal 

s ,r vr..;' f « 

him, with the remainder to T 
..d hi. 
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• 3f«Aamtnar Dirgaj Saawar on the death of 
Raja Rampal Singh, in ease ehe enrvived 
him, with the remainder to Raja Hanwant 
Singh, if he anryived both of them, or 
else to liaehhman Singh and bis heirs. 
A decree was passed in terms of the com- 
promise. As a result of the compromise 
the two villages in question, Latifpur and 
Baulia, and the three other villages Rsoli, 
Janwamau and Natohi went to Raja Hanwant 
Singh and the village Agai went to Raja 
Rampal Singh. 

Subsequently in consideration of some 
money dne by Raja Rampal Singh to 
Raja Hanwant Singh, Raja Rampal Singh 
agreed to transfer the village Agai to Raja 
Hanwant Singh and to allow him fall 
proprietary rights in the three villages 
Reoli, Janwaman and Natohi already in 
his possession. This arrangement was con- 
firmed by an award of Majnr Hastings 
dated the 17th March 1873 'Exhibit 115), 
In pursuance of the award Raja Rampal 
Singh executed an agreement transferring 
the village Agai, forming part of the 
Dharupur sob division, to Raja Hanwant 
Singh, and allowing him full proprietary 
rights in the villages Reoli, Janwamau 
and Natohi, forming part of the Kala Kankar 
estate, already in his possession (Exhibit 
A3). 

On the 30th August 1873 Raja Hanwsnt 
Singh transferred , the four villages Agai, 
Reoli, Janwamau and Natohi by way of 
gift to his grandsons, Lil Ram Prasad 
Singh and Narain Singh, sons of Laobhman 
Singh, anbjeot to the condition that out 
of the net profits. Rg. 5,000 per yeir 
were to go towards the payment of certain 
annuities, Rs. 810 per year were to be 
appropriated by the donees for their expenses 
in a certain fixed proportion, and the 
remainder was to be spent in the improve 
ment of certain wagf property, which had 
been previously dedicated. The deed of 
gift expressly stated that neither of the 
donees shell have any power to transfer 
the gifted property (Exhibit 170). On 
the 18th December 1874 he supplemented 
the same by executing an agreement, declar- 
ing that out of ibe donees whoever shall 
be the owner of the Hampur estate shall 
have a personal right by virtue of that 

deed in the gifted villages (Exhibit A 17.)* 

Tha agreeneot went on to Bay;-~'*AB « 


raa tar of ha, wha shill ba, . tha hair 

dr repragenta ive op adoptee or the owaar 
and representative of the Rampur estate 
shall ba the raprasenfcativa of this proparty 
also and the dooeaa or their representativea 
shall be allowed a deiuotionout oftbeiucoma 
of the gifted property io respaot- of Ojuit 
expenge', expangea relating to ths viaifeora 
of the villaora and village expaases, e. g , 
pay of the Ziildars and Sipabis appointsd.” 
It farther Slid: — **Ttie amount piyabls 
annually to Bibu Ijichhman Siogh, Lil 
R^m Prasid Singh and Bibu Narain Singh 
nuder the deed executed and registered on the 
3rd August 1873 shall ba glyan to all tha 
thijee persons and their heirs, generatian after 
generation*” 

Raja Hanwant Singh died in Iftdt, Uni 
was sneoasded by Raja Rampal Siogh who 
held the entire estate fill his daath ic 
1909. The fither of Raja Rampal Singh 
bad bsen killed in tha Jifati'na of Riji 
Hanwant Singh. Riji Hinwint Siogh 
had another son, Biohhman Singh, who 
died in Id88, leaving two sons, Bil Rim 
Pragai Singh and Narain Singh, in wbosS 
favour the deed of gift above mantiouad 
was executed. Oa the 5bh January (88J 
Raja Rampal Singh made a gift of the 
villages Latifpur and Baulia, to which he 
had succeeded ou the death of Rija 
Hanwant Singh, in favour of Narain Singh 
in consideration of the latter giving nphis 
share in the villages RooH, Janwamau aod 
Natohi which were transferred lo him by 
Raja Hanwant Singh on the 30th August 
1873 (Exhibit A-180). In these villages 
Raja Rampal Singh had, however, only a 
life interest under the compromise of the 
Ist September 187). The deed of gift 

accordingly provided that if for any reason 
the said villeges passed ou^ of the posses- 
sior. of Narain Singh either during the lifo* 
time of the donor or after his ■ death, 
the former sball be at liberty to take 
back into bis possession the villages Reo|<, 
Janwamau and Natohi in terms of the 
deed of gifr dated the 30bh August 1873 
executed by Raja Hanwant Singh. A 
corresponding deed of relinquishment was 
executed by Narain Singh in favour of Baja 
Ramoal Singh on the 5th January 88*3 in 
respect of the rights held by the former in 
the villages Reo|i, Jan'*aman and Natohi 

(Bihibifc A-179>.. Bamjwl 







a similar deed of reliaqaisbrnent from L:il 
Bam Prasad Sicgh in respeot of his rights 
in Beoli, Jaowamaa and Natohi ( Exhibit 
216 \ giving him the villages Andhripnr 
and Baja Kashipar in retarn (Exhibit 

A18U. 

Lai Ham Prasad Singh died in 1901, 
leaving three sons, the eldest of whom 
Ramesh Singh died in 1910. He left a son, 
Andeeh Singh, who is in the present posses- 
sion of the estate. The Coart of Wards is 
in charge of the estate on bis behalf. It 
seeks to oust Narain Singh from the villages 
Latifpnr and Banlia, given to him by Rija 
Rarapal Singh, without retarnirg to him 
his interest in the villages Reoli, Janwamaa 
and Nstobi wbioh he gave in exobange. 

The Court below deereed the claim and 
the only point for consideration is whether 
the Court of Wards is estopped from impogn- 
ing the arrangement entered into by Raja 
Rampal Singh which had the eifect of 
benefiting the estate, and if not, can the 
arrangement be set aside without the Court 
of Wards being oDmpelled to restore to the 
defendant-appellant the benefit wbioh the 
estate had received from him in exobange. 

We do not consider that any question of 
estoppel arises in this oaee, because Kaji 
Rampal Singh could not have conferred by 
the exobange greater rights than ho bim’elf 
possessed. He did not possess more than a 
life-interest in the villages Latifpnr and 
Baulia. Raja Audesb Singh, whose estate 
is in charge of the Court of Wards, does not 
derive his title from Raja Rampal Singh 
or through him. He claims a tide which 
was conferred on his grandfather, Laohhman 
Singh, by the compromise. 

He cannot, however, be allowed to impugn 
the arrangement made by Raja Rampal 
Singh and claim back what the defendant- 
appellant got by the arrangement without 
restoring to him what he gave in return. 
It is necessary, therefore, to enquire what 
rights the defendant appellant possessed by 
virtue of the deed of gifs executed by Rija 
Hanwant Singh. The deed was desodbed as 
a conditional deed ani conferred no power 
on the donees to transfer the whole or any 
portion of the gifted property. It allowed 
Lil Ram PiMoad Sing’i, one of the donees 
to take H* 450 per year and Pfarain Singh* 
the other d^nee, to takd Ha. 360 per year 

for their expfu’ea out of the profils of th© 


property given and required both of them 
to devote the entire remaining income of the 
property to the payment of certain annuities 
and to the improvement of certain property 
wbioh had been previously dedicated by the 
donor, fn other words, the donees were not 
given any control over the corpus of the 
property. They were only allowed to appro- 
priate a fixed portion of its income in con- 
sideration of certain obligations and to apply 
the rest of the income in the manner pre- 
sirtoed by the deed. It may be said that 
the restraint on alienation imposed by the 
deed of gift was void by reason of section 
10 of the Transfer of Property Act (IV of 
U82), but it is very doubtful whether the 
donees carried cut the obligations imposed on 
them and if they did noS the donor had the 

-pover to revok ) the gift and deal with the 

property in any other manner be liked. 

Id fact he executed another deed on the 
18'>h Dscembsr 1874, in which he recited 
that be was writing that deed by way of a 
settlement with the consent of the donees 
and declared that out of the donees whoever 
shall be the owner of the Rampur estate 

shall have a personal right by virtue of that 

deed in the gifted villages and shall hold 
those villages subject to a liability to pay to 
Lichhman Singh, Lai Ram Prasad Singh 
and Narain Sin?h and their hairs the 


the 3ri August 1;73. generation after 
generation The plaintiff, being the present 
owner of the Rampur estate and aLo the 
representative of one of the donees, is entitl- 
ed to retain the villages in his possession and 
management, subjeeb to the right of the 
defendant appellant and his heirs, generation 
after generation, to receive Rs, 360 per year 
out of the income derivable from those 
villages. If those villages have been inolud- 
ei ID any valid trust, the defendant-appellant 
can reoBive that amount from the trustees. 

The deed of relinquishment executed by the 

defendant-appellant was unoonditional and 
absolute. The deed of gift exeonted by Raja 
Rimpal smgh undoubtedly provided that if 
for any reason the defendant appellant lost 
possesion of the villages Latifpnr and 
Biul.a, he shall be at libsrty f> tata 

man en 1 Natohi a, before a/osfdTog tZ 

Bar of ffift execute 1 fay ftS 

Hauffant Singh on the 30th Augnsf I873! 



362 


INDIAN OASES. 


PlYAAE LAL V, CHAKAR. 

But that deed of gift read with the supple- 
meutarydeed of the 15th Deoember 1874, 
does not, as showu above, ooufer ou the de- 
feDdant^appellaut, in ease the estate passes to 
the other donee or his heirs, any higher right 
than that of reoeiving Rs. 360 per annum 
generation after generation from the person 
in possession of the tbiee villages aforesaid. 
By his oonsent the defendant-appellant had 
waived every other right. 

The learned CoDDsel for the plainliff re- 
spondent has referred us to our deci- 
sion in Deputy Commissioner, Partahgarh 
V. Eishan Loyal (1). But in that 
oase the oonsideration for the grant of 
a perpetual lease wa9 the relirqaiahment by 
the lessees of their office as trnstee**, wbioh 
sarried certain emolumentB. The office was 
not bereditarj’; and no question of the 
restoration of the trusteeship or of the 
allowances attached thereto could, 
therefore, arise. In the present oase the 
allowance of Rs. 360 per year was the 
measure of the benefit, which the defendant- 
appellant annually received from the profits 
of the villages. That allowance was heredi- 
tary. The supplementary deed extinguished 
bis right ^ to the joint possession of the 
villages with the other donee, if the other 
donee became the owner and representative 
of the Rampur estate. The only benefit which 
the defendant-appellant is thus entitled to 
have restored to him is (he amount of the 
said hereditary allowance. 

The appeal is, therefore, allowed in so far 
that the decree passed by the Court below 
for the possession of the villages Latifpur 
and Baulia will be subject to thd condition 
that the defendant-appellant will bs entitled 
to the restoration of the hereditary allow- 
ance amounting to Rs. 360 per year, to be 
paid out of the profits of the villages Rebli, 
Janwamau and Natohi from the date on 
which the plaintiff takes possession of the 
villages Latifpur and Baulia As the plaint- 
iff was not entitled to an unconditional 
decree, no mesne profits will be allowed to 
him for the period antecedent to the date of 
bis getting possession. The parties wilt in 
the circumstances bear their own costs 
throughout. 

Appeal partly allowed, 

(1) 49 Ind. Cas. 83: 5 0. h. J. 761. 
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LAHORE HIGH COURT. 

First Civil Apmal No. 62 of 1916; 

October 31, 1919. 

F resent: — Mr. Justice Soott-Smith 
and Mr. Justice LeRoseignol, 

FIYARB LAL and OTHKHS^DcFliiNDANTS^ 

Appellants 

versus 

CHAKAR AND OTHERS — PlU iT:FFS AND 

Defendants — Respondents. 

Custom— Alienation— ConsideratioUt full payment off 
not proved — Salef whether liable to be set aside. 

A sale should not be disturbed merely because 
the payment of an item of oonsideration set forth 
in the deed of sale has not been' made or because 
its payment is doubtful, when the consideration 
even after the deduction of the doubtful item 
represents a reasonable sale price, [p 368, col 2.'] 

First appeal from the decree of the Sub- 
Judge, let Class, Lyallpur, dated the 2nd 
October 1915, decreeing the claim. 

The Hon’ble Rai Bahadur Pandit 8heo 
Narain and Dewan Sdahesh Das for the ^ Ap- 
pellant. 

Lala Waetr Ohand and Lala Uam Ohand 
Manchanday for the Respondents.! 

JUDGMENT. — 3y deed of the 3rd Jane 
1893 Mubarik, Bakar and Fazil sold some 
3,627 han^ls of land for Ra, 3,500 to the 
defendants, Fiare Lai and Amir Ohand. 
The salt out of wbioh this appeal arises was 
instituted in April 1914 by the sons of 
Mubarik and Bakar. No ailegatfoos were 
made by the plaintiffs against the character 
of the vendors, nor was it suggested that 
they had effected this sale with the intention 
of prejodicing the plaintiffs.' The plaintiffs 
contented themselves with a plea that the 
sale was made without nee ssity.and considera- 
tion and that the alienors had no power to 
alienate. The trial Court has held that the 
sale of the land, so far as it was effected by 
Fazil, cannot now be disturbed inasmuch as 
that sale by Fazil was acquiesced in by 
Mubarik and Bakar, whose acquiesoenoe 
binds their sons, the present plaintiffs. 

With regard to the sale so far as it affects 
the ehares of Mubarik and Bakar, the lower 
Court has held that one item of Rs. 300, 
which appears under the description of earn- 
est money paid in cash and cattle, was neves 
paid aud it has given the plaintiffs a decree 
in respect of two-thirds of the land indie* 
pute, directing that they shall take posseseiea 
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of that area, heios^ the shares sold by 
Mabarik and Bakar, after their deaths and 
on payment to the vendees of Re. I,042-5-4, 
this sum being two thirds of R?. l,563-8-0 
paid by the vendees to the vendors and an 
earlier mortgagee. 

The vendees have appealed to this Oonrt 
and nrged that the plaintiffs’ enit should 
have been dismissed in to/o, whilst there is 
orois-objeotion on the part of the plaintiffs 
against the dismissal of their suit as to the 
share of Fazil in the property sold. 

As has been mentioned above, the Court 
below 6nds that the vendees appellants in 
order to acquire this land have paid Rs. 
1,563-8-0 in all. The purohase prioe accord- 
ing to the deed of sale is only Rs. 1.500 
and the disorepanoy between that price and 
the price actually paid is due to the oiroum- 
stance that a portion of the purchase price 
was loft in deposit with the vendees for the 
redemption of an earlier mortgage, and the 
vendees found subsequently that the incumb. 
ranee upon the property sold to them was 
of a heavier nature than had been imagined. 
Consequently before obtaining possession they 
found it necessary to disburse a larger sum 
of money than had been retained by them 
under that specific bead at the time of the 
sale. Thus although the vendees have paid 
a larger sum than the sale price, the trial 
Court has rescinded the sale in respect of 
two thirds of the area sold, solely on the 
ground that a sum of Rs. 3C0 set forth 
in the deed of sale as part of the sale price 
had not been paid. We have been taken 
through the evidence on the subject and as 
might be expected, after the lapse of so 

A A ■ An ^ T * ■ « meagre both in 

quantity and quality and we cannot say that 

b! “unn a sum of 

forth in the deed of sale. At the same time 

we are quite eat, 96ed that the transaotion 

."“I ““■•‘gage, 

and hy thia sals they retrieved a portion of 

the mortgaged area and at the aame time 

Boonred some eaah and cattle. Whether 

they ooold have made a better bargain than 

It be easy at this time to arrive at any precise 
oonclueion fiat the fact remains that ?he 

the family and was never challenged for 


many years. The sale has all the outward 
appearances of a genuiue transaotion, and 
wo do not think that it should be rescinded 
merely because it is doubtful whether the 
sale price was paid in the details set forth 
in the sale-deed. It may be that the Rs, 300 
shown as earnest money was the usnal pad- 
ding which is rarely absent from any Indian 
sale deed, or it may be that the uncertainty 
with regard to the amount which would be 
found payable to the previons mortgagee 
induced the parties to show the sale price as 
Re. I.lOO, although Rs. 1.200 bad been 
decided between the parties or sHlI more 
probably this item of Rs. 800 was, by agree- 
ment between the vendors and the vendees 
left to meet the extra sums which it was 
foreseen would have to be paid to the mort- 
gagee. 

For these reaeons we see no reason why the 
sale should not be upheld as a sale, and thia 
will dispose of the cross objection regarding 
Faz.l’s share in the land sold. In this con- 
nection we may say briefly that bad the 
eale of the shares sold by Mubarik and 
fiakar not been upheld, we could not have 
maintained the eale of the share sold by 

Paz.l, for it is obvious that if the action of 

Mubarik and Bakar in the sale of their own 
flbares was unjustifiable it would follow 
that their acquiesoenoe in the sale of Fazil’s 
share could not strengthen the position of 
the vendees ID regard to that share. 

V. Swndar Singh (1) has been cited to us by 
the learned Connael for the reapondenta, hut 

the facts of that ease are distingniahable from 

those which we are here ocnaiderlng. Jfor^ 
over, there are many rulings of this Pn a 

to the effect that a sale should not be T 
tnrbed merely beoauae the payment of aii 
item of consideration set forth in tho a j ^ * 
Bale has not been made or beeTo e its 
ment is doubtful, when tho ^ 
even after the deduotion tf tCSbtf^ 
.tern represents a reasonable sale price ' 

JJ or these reasons we aooenf , 

dismies the eross objeotion dism^-'’‘‘®“* 

suit with costs thronghrut 


Appeal accepted. 
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OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Miscellaneous Abpeal No. 24 of 1919. 

Angast 20, 1919. 

Present : — Mr. Lyle, A. J. C„ and 
Mr. Aahworth, A. J. C. 

Messrs. BALDEO DAS KBDAR NATH^ 

Plaintiffs — Appellants 

venue 

The BOMBAY MERCANTILE BANK, 
Ltd., and others — Defendants — 

Respondents. 

Civil Procedure Code (Act V of}908J, e. 47, 0. VII 
r. 10 — Execution of decree^Jurudiciion and power of 
executing Court, question as to, whether relates toexecu. 
iion^Plaint, whether can be returned for presentation 
to proper Court as applicaiion^JurisdicHon, question 
of, koto to he decided-- Maintainability of suit, whether 
must be determined bejore returning plaint — Procedure 
— Appeal heard by one Bench, whether can be re-heard 
by different Bench. 

A qassfclon as to the legality of an execution 
Court’s procedure or as to its jurisdiction or power 
to order a sale is a question falling under section 
47, Civil Procedure Code, [p 3rif>, col I ] 

Order Vir, rule 10(1), Civil Procedure Code, gives 
a Court power to return a plaint for presentation 
as an application in the Court having jurisdiction 
to accept it as an application, [p. 366, col. I.] 

There is nothing to prevent a Court ignoring a 
relief as being based on no shown cause of action 
and then proceeding to find that the other reliefs 
are outside its jurisdiction, [p 366, col. 1.] 

A case heard by one Bench can be re.heard by 
another Bench, i c , a Bench composed of different 
Judges, [p 366, col. 2.] 

Appeal against the order of the Sab- 
ordinate Judge, Unao, dated the 1st March 
19.9. 

B&hxi Buhesh war Nath Srivistiva, for the 

Appellants. 

The Hon’ble Pandit Gokaran Nath Misra 
and Pandit Jagmohan Nath Ghoh, for Re- 
spondent No. 2. 

JUDGMENT. — This appeal arises ont of a 
suit brought by the plaintiff^appellaut on the 
following allegations and for the following 
reliefs: — > 

Allegations. 

(а) That on the let of June 1909 the 
Ganges Sugar Works, Ltd., mortgaged 
certain immoveable property to the plaintiff 
firm. 

(б) That on the same date the plaintiff Brm 
assigned its rights as mortgagee to the Bank 
of Bengal. 

(c) That prior to (he S:b Jane 19 7 
the plaintiff firm had bsqome entitled to 


reoonveyanae Rod assigomant o! its 

mortgagee rights from the Bank oi 
Bengal. 

(d) That on the 8th June 1917 the 
Subordinate Judge of Cawnpora, in eieoU' 
tion of a deoree against the plaintiff firia 
without the oonsent of that firm, attaohed 
the mortgage>debt and on the 17tb Deoemher 
1917 sold the same. 

(e) That on the 3rd April *918 the 
Subordinate Judge of Oawnpore directed 
the Bank of Bengal to reoonyey- the mort* 
gagee's title to the anotion-purohaser, whioh 
was done by the Bank on the 16th May 

1918. 

(f) That for reasons (not set out) the 
attachment, sale and order to the Bank 
of Bengal by the Subordinate Judge of 
Oawnpore were wholly irregular, invalid 
and inoperative against the plaintiff firm. 

Beliefs, 

« 

1. A declaration that the plaintiff firm 
on the 8t)b June <917 (the date of 
attachment) and on the i7th December I9i7 
(the date of sale) was the sole mortal 
gagee. 

2. That all proceedings in oonpeotion with 
the sale be set aside. 

3. That the so called assignmsnt by 
the Bank of Bengal on the 16tb May be 
cancelled. 

5. That, if necessary, the Bank of BeQgal 
be ordered to give the plaintiff firm a reeon- 
veyance of the mortgage 

5. That the auction-purchaser be directed 
to deliver up to the plaintiff firm the original 
indenture of mortgage. 

This suit was instituted in the Court 
of the Subordinate Judge of Unao, He 
returned the plaint on the ground of want 
of jurisdiction. The learned Subordinate 
Judge has stated in his judgment that a 
suit in substance for a declaration that 
the plaintiff's position as mortgagee 
was not affected by an alleged illegal 
at'aobment and sale by the exeoutiou 
Court would ordinarily, under seotion 
'6 id) of the Code of Civil Procedure, 
be maintainable in the Court where 
the mortgaged property was sitnated* that 
is to say in Unao, having regard to the 
definition of immoveable property in ^ the 
General Clanses Act and to the defiuitipu 
of a simple mcrtgage in section . 
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Transfer of Property Aot. Bol he goes 
on to hold that, as in this ease the execu- 
tion Court was b^und to deal with the 
mortgage debt as moveable property, a 
smt questioning the validity of the attach • 
mont and sale _ by that Court must be 
deemed a suit in respect of moveable pro- 
perty. The appellant’s contention is that, 
although the execution Court had jurisdiction 
to attach the mortgage debt as moveable pro 
porty, if it was desired to sell the rights of the 
mortgagee the decree should have been 
transferred for execution to the tJnao Court 
where the mortgaged property was sitnated. 
Ibe fc^ubordmate Judge’s reason for bolding 
that the suit lay at Cawnpore does not 
seem to be correctly stated. To say that 
the execution Court had a right to sell 
the mortgage debt (or mortgagee’s rights) 
IS (0 assume a decision against the appel. 
lant of the very point which he desired 
be decided by the suit. We are of opinion, 
however, that the Subordinate Judge’s 
order can be sustained on the ground : hat 
the question whether the sale was v^ithin 
the powers of the execution Court was a 
question ana, Dg between the parties to the 
suit or their representatives and relating 
to the execution discharge or satisfaction 

of ih! 47, therefore, 
of the Code of Oivil Prooeduro it wae a 

q^aeetion which had to be decided by the 

the decree. This enit, 

thp *** question 

the legality of the execution Court’s pro- 

re^ bronr^ ^ qaeetioD that was bound to 

execution Court at Cawn- 
por8 Qndor Bootion 47 TKa i • 

fififikinn J 7 Ibe langoage of 

eeotion 47 is wide onoagh to inolnde a 

qnestion as to the jorisdistioii of the exe 
dSd^th’V ®*8»°‘ioo Court 

would be by appeal and not by a separate 

iorisdiotion whier 'irdid“'’nJt ^o'eref it 

E “"d f - “ --fir r‘ z: 

that® ieotio “‘‘““P*®-! ‘o show 

reiiet in the execution Court. 


Whether this is so ornot, we are of the opinion 
that section 47 is a bar* to his obtaining 
his relief elsewhere. It is obvious that if 
the appellant bad no relief whatever, the 
appellant’s Connsel would have no difficulty 
in showing that he had no relief in the 
execntioD Court, But what the lower Court 
has in effect done, and we consider rightly, 
is to state that, without going into the ques- 
tion whether the appellant has any relief, 
that relief, if any, can be obtained from the 
execution Court or by an appeal from an 

order of the execution Court and in no other 
way. 

The learned Subordinate Judge has rightly 
stated that the main relief claimed is the 
setting aside of the sale. He was justified 
in Ignoring, for the purpose of considering 
jurisdiction, all merely incidental reliefs or 
supeifluons reliefs or reliefs unmaintainable 
on the faoe of them. The first relief for a 
declaration that the plaintiff firm was sole 
mortgagee before attachment was obviously 
unmaintainable. Section 42 of the Specific 
Relief Act does not enable a declaratory 
decree to be given in respect of a right at 

some date previous to suit, especially when 
the plaint fails to set forth that that right 
has ever been denied by the defendants. 
Reliefs 3, 4 and 5 are obviously mere 
incidental to the setting aside of the sale. 

We may notice two arguments of a some- 
what dialectical character advanced by the 
learned Connsel for the appellant against the 
permieeibi ,ty of npholding the learned 
Snbordinate Judge’e order by invooation of 
eeotion 47 of the Civil Prooednre Code. He 
sabmitethat seotion 47 does not merely 
preeoribe that qaestions as to the exeontion 
of a deoree arising between the parties to 

t^he decree, or tbeir representatives, "shall 

be determined by the Conrt exeoa ting the 
by applioation and not by the instftn." 

n: ssr,3 

S' sst “ ">• 

Courtin which ‘he 

instituted.” To this * “hould have been 

(2' of eeotfo°n “^^7, “E” ‘ 
execution Court to 

® ®ait or a suit as a -8 

a proceeding, would 
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appear a suffioient aoswer. The Sabordinate 
Jadge was entitled to retarn the plaint for 
presentation to the ezeontion Coart» as that 
Court oonld either treat the plaint as a 
plaint or as an cpplioation. Even, however, 
apart from snb'Seolion (2) of seotion 47, we 
think that Order VIT, rule 10 (1), oan be 
oonstrned as giving a Court power to return 
a plaint for presentation as an applioation 
in the Court having jurisdiotion to aooept 
it as an applioation. The remark of Sir 
W. Soott quoted on page 117 of the 7th. 
edition of Broom’s Legal Maxims under the 
maxim **de mintmus non curat lex'* appears 
relevant. * The Court is not bound to a 
striotness at onoe harsh and pedantio in 
the applioation of Statutes”. The second 
objeotion is that in ignoring the drst re 
lief claimed on the ground that it is devoid 
of oause of action we are going beyond 
the question of jurisdiotion. This argument 
appears to ignore that a plaint may under 
Order Yll. rule 10 (1), be returned on the 
ground of want of jurisdiotion at any stage 
of the suit. There is nothing to prevent a 
Court ignoring a relief as being based on 
no shown oause of aotion and then pro- 
oeeding to 6nd that the other reliefs are 
outside its jurisdiotion. A third argument 
is that before a Court returns a plaint for 
presentation to another Court, it is bound 
to oome to an affirmative decision that the 
suit is maintainable in some form or other 
by the other Court. This argument also 
appears to ignore the foroe of the words 
“at any stage” in Order Vll, rule 10, of 
the Code. A Court debarred from enter- 
taining a suit by an express provision of 
law, Buoh as section 47, is, in our opinion, 
entitled to return the plaint for presenta- 
tion to a Court not so debarred without 
first determining the maintainability of 
the suit, and should do so when the ques- 
tion of maintainability is one that is likely 
to be strenuously argued. In such a case 
it would involve waste of the Court’s time 
to consider the maintainability of the suit, 
when it could not entertain it if maintain- 

able. ^ ... 

A preliminary objection was raised to 

the hearing of this appeal before this 
Bench, on the ground that the appeal had 
already been argued before a Bench com- 
posed of one of us and the Judicial Com- 
missioner. The appellant’s Counsel admit- 


i 

ted that he could not maintain that, th^ 
Judicial Commissioner’s order that the oasOi 
be re heard by a Bench (on the ground that; 
the argument ak the previous hearing was- 
insufficient} was illegal. Nor oonld he maiut 
tain that the hearing of the appeal a second.- 
time by a Bench of different Judges was. 
contrary to law. He only maintained that 
it was contrary to expediency and involved 
a waste of time, as it necessitated Counsel 
at the second hearing re stating what, they 
had said at first bearing. We are of the 
opinion that it was within the discretion, 
of the Judicial Commissioner to appoint 
what Bench he thought fit and that it is 
not open to ns to question bis discretion. 

Aoooi’dingly we dismiss this appeal with 
costs. 

Appeal dtitnisBed, 


ALLAHABAD HIGH COURT. 

First Appral prom Order No, 178 op 1918*- 

November 25, 1919. ■ 

Present: — Mr, Justice Lindsay and 
Mr. Justice Byves. 

Khan Bahadur AHMAD NOOR KHAN 
altos MANUAL KHAN— Plaimtipi* 

— Appellant 
terstts 

Khan Bahadur Raja ABDUR RAHMAN 
KHAN AND others — Dependants — 

Respondents. -■ 

Civil Procedure Code CAct V o/ 1908), 
para. 17 — ArbitratioUf reference to~^Arbitrator rejusxi^ 
to act, effect of—Application to enforce agreement, 
maintairiability of. 

Where an arbitrator definitely 
matter for what reason, the Court has no 
to entertain an applioation to enforce the ag 
mont to refer the dispute to the arbitration o 
arbitrator, [p. 367, col. 2.] - ah. 

First appeal from the order of the o 
ordinate Judge.. Pilibhit, dated the 
June 1918. . 

Dr. 8, M, Sulaiman, for the AppeUan®* . 

Dr. Tej Bahadur and Messw. 

Malavya, Iqbal Ahmad and N. Upodhuth 

the Respondents. " 
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JUDGMENT. — This appeal has arisen oat 
of prooeedings whioh wore taken in the Court 
below nnder the provisions of paragraph 17, 

‘*'8 Seoond Sohednle of the Code 
of Civil Prooedare. 

It seems that there was some dispute 
between the members of two families desaend- 
^ from two brothers, Bala Khan and Ahmad 

oi j ^ '•alating to this dispute 
was filed in Court and while the suit was 

proceeding, the parties exeanted an agreement 
on the 20th of Marsh 1915 agreeing to 
refer their dispute to the arbitration of 
Khan Bahadur Abdur Rahman Khan. The 
result of the exeaution of thie agreement was 
that the suit was withdrawn and the arbitra- 
tor took upon himself the duty of investigat- 

thela i-^”'^ deaiding the dispute between 

l&Ifi “>8 year 

finafl examined witnesses and 

the 18th of Maroh 1917. On that date he 
was informed hat one of the parties to the 

died and it would appear that some appliaa. 

noting ‘“i ‘8 88nd 

ud^D^n h‘!‘® representatives of Akhtar- 
taken tIT t-f Proaeedings were 

i:^:n t2'f25^rrr:ri9\7-r 

a7bRration^“i‘“ 

par es toTh ®® °®® “>® 

leganlorV to m^^e ^ 

proaeediL? rC*' hT‘"h 

parties their doaumente and 

““""Si i“"i~ 

»Pplioation DDder parU™pM7“of th'"^ 

Sohedule of the Code of cfvi/p Seoond 
ing that the agreemfinf t ^ r P^'ceedure, ask- 

might be 6Ied in Court arbitration 

intention of the aDnellftnf^- *be 

should order the arbitral' Court 

on as before -d sto'eM ‘^rearr‘'‘''f 

to carry out the settlement 

, The Court below ha?d^,™ ‘ ^ 

oation. It is not nenea the appli. 

the various reasons wMo*h ^th 

Judge haa given in a *«® ^“'’ofdinate 

is sufficient to refer to^Ms 

third issue, namely that b„ “‘® 

refneal of the arbitrator to act 

reference has beenme on nf^ ’ealu 
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If tha appellant here oannot snooeed in 
showing U3 that the finding of faot that the 
arbitrator refused to act is wrong, then the 

ed Vhe ^ maintain- 

ed. The learned Oonnsel for the aoDellant 

has not found it poeeible to argr th" 

i^^nld erroneous, nor indeed 

would It have been easy for him to do so in 

view of the clear statement made by the 

arbitrator himself when examined as a 

witness in the ease. In the coarse of his 

deposition he stated clearly that he had r" 

fused to go on with the arbitration his 

reason being that one party to the reference 

having died, he considered that he had to 

authority to oontinne the proceedings Whe 

ing that in these oiroumstanoes he had not 
authority to oontinne to aet. is a matter with 
whioh we are not oonoerned. The faofe ro 
mains that he definitely refused to aet and that 
at the time this application was filed under 
paragraph 17 his refusal was still in foroe 
It IS quite true that in the course of hTs 
examination in Court the arbitrator expressed 

bis willingness to resume his fnnAff 

oim an order to that ofpA>»f t ai_ 

place, this offer, if it b, treated as an 
offer, was only qualified. In the next 
we do not thick the Court had any jarfadio.’ 
tion to give tje arbitrator any direotinn f 
carry on. The result, therefore is jL* 
have before ns an applieation to’ enforo! To 
agreement to refer a dispute to the IrbT 
tration of a gentleman who had j 
deolined to act, and in tho.. ■ ° already 

we hold that it would be 

for the plaintiff to have an Idl ‘'“P®®8'ble 

sought in the Court below ‘‘ ®® ‘‘® 

Other points are set ont in th. 
random of appeal here bat it t.. n '“8ma. 
before ns that the decieion of ^ 
which we have already determ"^ 
oient to dispose of tbi *® ®“®- 

therefore, is that the appeal Tail 

missed with costs. The^nlV • ‘^>8* 

will inolnde fees on the higher scalm'® 

^ppsal dtsm'ssed. 
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MAHA.DBO PHASiP 0. MA81BAN. 

OUDH JUDIOIAIj COMMISSIONER’S 

COURT. 

Sboohd Civil Appbil No. 440 op 1918. 
September 10|1919. 

Present: — Mr. Stuart, J. O, 
MAHADBO PRASAD and another— 

DEEBND&NTS — A PPBLL4NT8 

versus 

Musammat NASIBAN and another — 

PLAlNTIPPa— RBSPONDENTfl. 

Evidence Act (I of s. 90— Presumption as to 

ffonuineness of document — Document thirty ye^rs old 
on date of arguments -Presumption, whether applicable. 


A Court has a right to presume, under section 90 
of the Evidence Act, the genuineness of a docu- 
ment which was not thirty years old either on the 
date of the suit or on the date of its production, 
but was thirty years old on the date when arguments 
were heard. 


Appeal from the decree of the District 

Judge, Gouda, dated the 16tb August 19i8, 
upholding that of the Subordinate. Judge, 
Bahraiob, dated the 29th June 1918. 

Babu Bisheshtoar Nath Srivastava, for the 

Appellaots. . ^ 3 . 

Baba Daya Kishen Seth, for Respondent 


No.l. , . . * . 

JUDGMENT. — The only point of impor- 

lance in this appeal is whether the Courts 
below had the right to presume tha-t the 
sale-deed of the 2let May 1888 was a 
genuine document which transferred two 
shops and a house to Imam Bakhsh, the 
presumption- being made under the provi- 
sions of section 90 of the Indian Evidence 
Act (I 0 ! 1872). I think that they had 
a right to make this presumption. It is 
true that at the time when the suit was 
instituted the document in question was 
not thirty years old. It is also true that it 
was not thirty years old at the time of 
its production, but it was thirty years old 
when arguments were heard. As the Courts 
below, according to this finding, had a 
right to make the presumption, the finding 
of the learned District Judge to the effect 
that the two shops and the house were 
transferred to Imam Bakhsh is a finding 

of fact, which cannot be impugned in second 

* - 


*^lt is argned that the learned Dietriot 
Judge’s finding is vitiated beoanse he 
approached the evidence in the wrong 
manner. I do not find that he approached 
the evidence in the wrong manner, and 1 hold 
that his finding is a good finding of fact 


BBUTMTa BIO V. SITTA EIHEA8 BiQ. '■ 

which cannot be impugned. I dfamise the 
appeal. 

With reference to the office report that 
.two deolaratiocs were sought, I find that 
only one declaration was sought and. that 
the Oonrt-fees were correctly oaloulatsd 
in the Courts below. The appellauts ^ill 
pay their own costs and those of the respond- 
ents. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal FctOn AppblaTB Dicreb No. 1381 

OF 1 18. 

August 4, 1919. 

Presenti — Mr. Justice Chatterjea and 
Mr. Justice Panton. 

BHUTNATH NAG and on his death hh 

UBIBS AND LPGAL BEPRE3BNT-.T17B9 

RAMESH CHANDRA NAG and OrasRS 
— Dfvendants —Appellants 

versus 

SATYA KINKAR NAG and on bis death bis 

HEIRS AND LEQaL RBPRBSBNT^T.VES 

NiRMALA DA8I and others— 

PiiAlNTlFFS - RbH OMDBNTS. 

Civil Procedure Code (Act V of 1936), 0 XXXII, r.4 
(2)— Guardian ad litem — Person appointed giiardiaii 
who has failed to furnish security, whether can act 

as giuirdian ad litem — Minor, representation of, 

# 

* ^ a 

Where upon the application of a person he is 
appointed the guardian of a minor conditional en 
his furnishing security in a specified amonnt, and 
he fails to furnish the security, in conBe^pen^ of 
which the necessary certificate is not issued to 
him, he oannot be regarded as a proper guardian 
ad litem of the minor in a suit and the minor 
cannot be said to be properly represented in a smt 
by such person unless the latter is 
appointed guardian ad litem'ot the minor, tp. 
col. i5.] . X • * 

Appeal sgaiDSt the decree of the District 

Judge, Bankura, dated the 5th April 
1918, affirming that of the Sahordmetfl 
Judge of that district, dated the 28fch of Jnly 
1916. 

FACTS appear from the judgment. 

Dr D, N. MiUer fwitb him Babu MafWndrO 
Nath Banerjee), for tbe Appellant. — My fi*"® 
submission would be that the uon oouiplj®^®® 
with tbe Court’s order to famish eeourity i 
not sufficient to prove that the defonuau^ 
No, 2 was not a certificated ^ardiam 
Referred to SAungniram lliai‘wdn v. Qursa 

Nand (1). , 

Security may or may not ha a®*®* 

(I) 17 0, 347j 16 1. A. -195 <P. 0.)-ff Sar P.' 0, j: 46 
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The faot that: seoarity was oot asked is pot 
Bnffisient to prove that the gaardian was not 
appointed. 

Referred to seotidn 39 of the Gaardians 
and Wards A.oi. 

En the plaint defendant No. 2 was des* 
oribad as a oertihoated gaardian and it 
was not naoassary for the Oonrt to ap- 
point a gaardian. This Coart is to be 
guided by the Code of 1832, seotion 443, 
oorresponding to Order XXXII, rale4, olause 
( 2 ). 

The non^appointment of the defendant 
No. 2 as the gaardian ad litem, is at best 
an irregularity whioh is ourable. 

Baba Dicarkandth Ohakaravarty (with him 
Baba Kalikankar OhakravaTty)^ for the Re* 
spondents. — In the previoas suit oat of 
which arose the present sait the defendant 
^ 0 . 2 was not described as a oertiBcated 
gaardian. 

The Ooart below has come to a deBnite 
Boding of fact that the minor’s interest 
was not protected by the defendant No. 2 
and on his non-complianoe with the Court’s 
conditional order to furnish security the 
appointment was a nullity. 

Mungniram Mariaari v. Qursahai Wand (1). 

The non-appointment of defendant No. 2 
as a gaardian ad litem is an irregularity whioh 
is fatal to the trial of the case. 

IKa^mn v. Bankey Behari Pershad Singh { l). 

No reply was called upon. 

JUDGMENT, — This appeal arises out of 
a suit for a declaration that the decree 
obtained by the defendant No. 1 in a con* 
tribution sait was void and inoperative as 
against the plaintiffs and that the sale held 
in execution of that decree was not binding 
upon them. 

•In that suit the present plaintiffs were 
described as minors represented by their oerti* 
Beated guardian, the defendant No. 2. Itap* 

pears, however, that when the defendant 
No. 2 applied for oertiBoate of guardianship, 
the Court ordered that he might be appointed 
guardian provided he furnished security 
to the extent of Rg. 2,000. This security 
was never furnished by defendant No. 2, 
nor did he ever take out a certificate of 
guardianship. The defendant No. 2 was not 
appointed a gaardian ai Zitem. The question 

is whether under those oiroamstances the 

(2) 30 0. lOil (P. C.)j 30 I. A.. 182; 7 0. W.'N 774. 
6 Boia. L. R. 822; 8 Sar. P. 0. J. 512. ‘ 
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plaintiffs can be said to have been properly 
represented by defendant No. 2 in that suit. 

The Courts below have conoarred in 
answering the qnestion in the negative and the 
defendant No. I has appealed to this Court. 

Two contentions have been raised in this 
Oonrt. First, it is contended that the mere 
fact that security had not been famished 
or that the certificate had not been taken 
oat does not go to show that the defendant 
No. 2 was not the certificated gaardian. 
Rslianoe has been placed on the judgment 
of the Judicial Committee in the case of 
Mungniram Marwari v. Our$nhai Nani (l). 

That case, no doubt, lays down that "when 
a Court to whioh application has been 
made under section 3 of Act XL of 1853 
for certificate, has adjudgel the applicant 
entitled to have one, he then substantially 
obtains it although it may not be drawn 
up. ..at the time. Having obtained such 
an order, he has in substance complied 
with the term? of the Act in the same 
way as when a plaintiff has judgment that 
he shall have a decree in his suit, it may 
be said that he has then obtained his 
decree.” That case, however, is distinguish- 
able from the present; because in that 
case the order granting the certificate was 
not a onditional order. The applicant in 
that case had done all that was neces- 
sary to be done, and all that remained was 
that a formal certificate appointing him 
gaardian was not drawa up. In the' pre- 
sent case the order appointing him was 
conditional upon his furnishing security to 
the extent of Ri. 2,000. This was not 
giiren by the defendant No. 2 and. therefore, 
the certificate could not be issued to him. 

The next contention is that although 
there was not formal order appointing the 
defendant No. 2 guardian ad litem, it was 
merely an irregularity because the defend- 
ant No. 2 appeared in tbe proceedings as 
guardian of the minors. We are referred 
to the ease of Walian v. Bankey Behari Per. 

oot that 

where the Ooart- b, it, aefion°hrgiVen‘’£ 




RAUSARAN DAS V. SAGAR MAL« 


INDIAN OASES. 



sanotion to the appearanoe o£ a person as 
suoh a guardian, the absenoe of a formal 
order of appointment is not neaessarily fatal 
to the prooeedings. But in that ease the 
mother of the minor defendants appeared 
throughout the prooeedings in the suit as 
their guardian, the Court admitted the 
plaint in which she was desoribed as guar- 
dian, and in the decree and execution pro- 
ceedings the Court so desoribed her and 
although no formal order appointing her 
guardian ad litem, was drawn up, it was 
held that the minors were effectively re- 
presented in the suit by their mother 
and with the sanotion of the Court. 
The absence of formal order in that case 
appointing her guardian ad litem was merely 
an irregularity of procedure, as there was 
nothing to suggest that the interests of the 
minors were not duly protected; the defect 
in the procedure did not prejudice them and, 
therefore, the error was not fatal to the snit. 

In the present case, however, it has 
been clearly found by the Courts below 
that the minors had been seriously prejudic- 
ed, that the defendant No. 2 did not protect 
the interests of the minors, that he was 

under the influence of defendant No. 1, that 

property worth Rs. 1,000 had been sold only 
for Rs 50 and that even assuming that the 
deoree.holder took over the liability of pay. 
ing the debts to the extent of Rs. 350, ifc 
does not appear that the minors were 
liable for that debt. It is further found 
that in the rent suit brought by the 
Mnbaraja of Burdwan against the defend- 
ant No. I and the plaintiffs, there was 
also the same defect. Asa matter of fact 
the plaintiffs in that suit were desoribed 
as minora represented by defendant No. 2 
as their guardian (and not as oertifloated 
guardian). The learned District Judge 
points out that the contribution suit would 
have been dismissed as against the minors 
had the guardian of the present plaintiffs 
taken any appropriate defence. Having 
regard to the flndings arrived at by the 
lower Appellate Court that the interests of 
the minors were not protected, we think 
that the non^oomplianoe with the provision 
of the Code cannot be treated in the way we 
are asked to do on behalf of the appellant, 
and that the appeal must be dismissed 
with costs. 


ALLAHABAD HIGH COURT. . 

Civil Revision Petition No. 22 op 1919. 

November 20, 1919. 

Present : — Mr, Justice Lindsay. 

L. RAMS ARAN DAS — Plaintiff — 

Applicant 

versus 

SACxAB MAL and others — Defendants— 

Opposite Parties. 

Contribution, suit for — Costs, joint decree for^ 
Decree realised from one of several judgment-debtors-" 
Right to contribution. 

Where in the case of a joint decree against 
several defendants costs are awarded to the plaint- 
iff, and these are realised from, one defendant alone, 
that defendant is entitled to maintain a suit against 
his co-defendants for oontribution. [p. 370, col. 2.] 

Civil revision against the order of the 
Judge of the Court of Small Causes at 
Meerut, dated the 9th December 1918. 

Mr. Kailas Chandra Maithal, for the 
Applicant. 

JUD(3-MENT. — This application has been 
argued ex parte\ no one appears for the 
defendants opposite parties. The suit as 
framed was a suit for contribution, the case 
for the plaintiff being that he and the defend- 
ants had been co-defendants in a partition suit. 
Id that partition snit a decree for costs was 
passed against all of the defendants and ■ 
in favour of the plaintiffs. The decree 
for costs was a joint decree and the 
result was that execution was taken out 
against the present plaintiff, who was 
obliged to pay the entire costs awarded 

by the decree. The snit with which I 

am now concerned has, therefore, been 
brought against the remaining defendants 
for the purpose of obtainiug oontributinn. 
The Judge of the Court below has relied, 
upon a roliog reported as Sdulla v. 

Jagannath (1), which does not, in 

my opinion, govern the facts of this case. 
There is a ruling reported as Nihal Singh V, 
Collector of Bulandehahr (2>, which seems 
to me to be in point. Applyinff 
principle laid down in this latter ruling 
I bold that the plaintiff here was entitled 
to maintain the suit for contribution. 1^ 
may also be observed - here that the 
defendants did not in their written state- 
ment of defence raise any plea to the 

(1) 0 Ind. Gas. 68 k 7 A. L- J. 7e0 13 A. 635. 

(2) 33 lud. Ca». 165| 14 A. L. J. 275; 88 A. 237i 
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effeot that the saifc for ooD^ribafcion was 
sot maintainable; ooospqaently it ia diffi^alt 
to eay npon what pleadings the Court 
below raised issue No. 1 wbiob it has 
decided adversely to the plaintiff 1 allow 
the applioatioD^ set aside the order of 
the Court below and direot the Judge to 
encertain the suit and to dispose of it on 
the merits. The applio^nt ia entitled to 
bis ooets in this Court. 

Application allowed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 20 of 1017. 

July 5, 1919. 

Present: — Mr. Lyle, A. J. C., and 
Mr. Ashworth, A. J. C 
LAL RAGOiNDRA PRATAB SAHI 
Plaimtiff — Appellamt 
versus 

Te* Hon’ble Baja Saipad ABU 

JAFAR AMD aNOTBER — DEFE^DANT^ 

— RbhPO'DENTS. 

Otidh Laws Act (XVIIl of '876;, ss 9, 10— Pre. 
emplion — Taluqdari mahal, whether malial — KoticCt 
failure togive, effect of-^Hortgagee pre-emptor — Vendee 
whether entitled to costs of redemption suit-~ Vendee 
becoming co-sharer after sale hut before suit, effect of. 

A taluqdari mahal, i e., a mahal comprising many 
villages separately assessed to revenue, but carrying 
a joint liability for revenue extending ovor all the 
villages ia the mahal, is a mahal within the meaning 
of section -» of the Oudh Laws Act, irrespective of 
the fact that no separaco Uocord of Rights is prepared 
for the whole ntahaZ but oniy for each of tne villages 
comprising that Tnahal. [p - 17 ^, 001 . ] 

Sneoraj Kunivar v. Harihar Dakhsh Singh, 7 lud. 
Cas. 196; 32 A. 36i; 14 0 W N 8-7 (,P C. ; ‘2 C. L. 
.1. 4 »; \‘Z Bom. L. R. 608; 8 M L. T. 8^: 13 0. C. 165; 
7 A. L. J. ?0<! 20 M. L V. 6u9; (1910; M. W. N. 361; 
87 I A. 124, discussed 

Where a pre.omptor happens to bo the mortgagee 
of the property sought to be pre-empted, the con- 
dition in the sale deed as to redemption of the 
mortgage as economically as possible does not affect 
the nature of the transaction as it appears from the 
deed, so as to debar the pro-emptor from claiming 
pre-emption of the property sold [p. •‘76, col • .] 

If a vendee fails to see that the vendor complies 
with the provisions of section lO of the Oudh Laws 
Act and files a redemption suit against the mort- 
gagee of the vended property, who files a simul- 
taneous pre-emption suit, the vendee cannot recover 
Itom the pro-emptor mortgagee the costs incurred 


by him in the redemption suit, [p, 376, col. 2; p. 

ool, 3 

A pre emptor does not lose his right of pre- 
emption by reason of the vendee becoming a co- 
sharer after the date of the sale in question but 
before the date of the pre-emption suit. [p. 376, col. 
1 .] 

The provisions of Chapter II of the Oudh Laws 
Act mean that the persons, who in section 9 are 
described in a proleptio or antioipatoiy sense as 
having a right of pre-emption, are invested with an 
actual right to pre-empt as soon as a sale to a 
stranger takes place. Tn other words, up to the date of 
sale the pre-emptor has merely the right to bo 
preferred, which is a potential or imperfect right. 
This potential right gives place, on the happening 
of the sale to a stranger, to an actual or perfect 
right to be substituted for the vendee, and such right 
cannot be defeated by any act of the vendee after 
the right has accrued- [p 378, ool. I.] 

It ia a fundamental principle of law that a person 
cannot tako advantage of his own wrong-doing. 
A purchaser who purchases property, without 
ascertaining that ic has been offered first to a person 
having a preferential! right of purchase, is assisting 
the vendor in evading his obligation to give notice 
under section lOoftho Oudh Laws Act. [p 37^, col. 1,3 

Appeal fromthe aeoree of the Subordinate 
Judge, Sultanpup, dated the 2nd February 

1917. 

Mr. A. P. Sen and Babu Biskeshwar Nath 
Srivastavi, for the Appellant. 

The Hoo’ble Saiyad Wazir Hasan and 
Saiyad Hi \fokamm id, for Rsspondeot No. 1. 

JUDGMENT. — In thia appeal the plaint- 
iff aopeaU from a decree of the Subordi 
nate Ju tge of Sultanpur diamiaaing his suit 
to enforoe his alleged right of pre-emption 
in re-ipaot of ten vuUg-s, of which nine are 
alleged to he in a ymhd sailed Bhadaiyan 
ail i " (U e-hou Ka ‘i-i-ili) in a mahal 
ovil d K z i.'U : ‘ .in-d for the appel- 

lant -lurujg On J ui*^ of arguing thia 
appeal has wt'.hdiawn r.ne ajp-tllaui’s claim 
to pre empt the last ua ned v;llage. Oon- 
sequeu'ly in thi- appeal .ve are not oonoern- 
ed with that village or with mahal Fazil- 
pur and may disregard the evidence and 
the portions of the judgment of the lower 
Court dealing therewith. The vendor in 
this case is the 2nd defendant Musammat 

Raj Bibi. The villages in question formerly 

belonged to one Sheodat Bahadur Singh, 
who was & taluqiar, Ou the lUh Janu- 
ary 1904 he mortgaged them to the plaintiff 

and again on the 15oh April 190j to the 
defendant No. 2. Then on the 4ch Septem- 
ber 1905 he executed a deed of further 
charge in raspeob of these villages in 
favour of the plaintiff. The defendant No. 3 
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bronght a saifc on the basis of her mort- 
gage, obtained a deoree, and when the 
villages were sold in exeoation thereof, 
herself pnrohased them sabjeot to the 
two mortgages in favour of the plaintiff. 

Being unable to redeem these two mort- 
gages, she exeoated on the 17th May 1915 
what purports to be a sale deed in favour 
of defendant No. 1, without giving to the 
plaintiff the notiee req aired by seotion 10 
of the Oudh Laws Aot (XVXII of 1876 1 
Aooordingly the plaintiff has brought this 
suit to enforoa his right of pre emption on 
the ground that no due notise was given to 
him as required by the said seotion 10, 
this being ground (1) mentioned in seo- 
tion 13 of the Aot for the bringing of a 
pre emption suit. The plaintiff in his plaint 
has olaimed a right to aoquire tbe property 
in preference to tbe defendant No. 1. on 
the ground that he is a oo-aharer of the 
mahal Bhadaiyan by reason of the purohase, 
previous to the sale deed mentioned above* 

of three villages Bansari, Sukarsi and Amar! 

situated in mahal Bhadaiyan, it being 
alleged that tbe defendant No. 1 is a 
mere stranger, whioh means that he is not 
one of the persons mentioned in seotion 9 
of the Oadh Laws Aot. The defendants 
resisted the claim on the following grounds: 

(а) that the so called mahal Bhadaiyan 
was not a mahal within the meaning of 
seotion 9 of the Oudh Laws Aot, 

(б) that the deed of the 17th May 1915 
contained provisions in it inconsistent with its 
being regarded as a mere deed of sale and 
consequently the proposal to execute this 
deed did not give rise to any necessity of 
giving notice, nor did the transfer by this 
deed amount to a sale, 

(c) that the plaintiff was not entitled to 
a deoree for pre emption, because prior to tbe 
suit defendant No. 1 had become a oo-sbarer 
in the mahal Bhadaiyan (assuming it to be a 
ma^aO under a deed of exchange dated the 
9fch April 1916, and deeds of gift of that 
date and of the 13th April 1916. 

{d) that the purchase by the plaintiff of the 
village Amari did not make the plaintiff a 
co-sharer in the mahal Bhadaiyan (assuming 
it to be a mahal). 

Tbe defendants also olaimed that should 
tbe plaintiff be given a deoree for pre-emp- 
tion, he should be required to pay the costs 
hitherto incurred by tbe defendant No. 1 
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in instituting a suit against the plaintiff 
for redemption of the plaintiff's mortgage. 

The learned Subordinate Judge found on 
defence plea (a) that there was no muJial 
Bhadaiyan within the meaning of section 9 
of the Oudh Laws Aot; on defence 
plea (6) that the deed of 17th May 1915 
was not a mere sale-deed but that part o£ 
the consideration for the transfer was the 
promise of the vendee to do certain things 
which could not bo done by the plaintiff if 
substituted as vendee; on defence plea (c) 
that the defendant No. 1 had become a ao> 
sharer in the alleged mahal enhsequent 
to the deed of sale of tbe 17th May 1&15 
but before the date of suit and that this 
put tbe defendant No, 1 on the same level 
with the plaintiff, ao that the right to the 
property would depend on the drawing of 
lots under the lest provision of section 9; aud 
on defence plea (d), that the purchase of 
Amari did not help the plaintiff as it was 
subsequent to the deed of sale of 17th May 
1915 but that the plaintiff was a co-sharer 
by reason of his purchases of the villages of 
Sakarsi and Bansari. 

In argument in this appeal it is not denied 
by tbe respondents that the plaintiff would 
be a oo-abarerof mahal Bhadaiyan if the local 
area called mahal Bhadaiyan can be said to be 
a mahal within tbe meaning of seetion. 9, nor 
18 ^ it denied that tbe nine villages’ are also 
within that area. The questions then that arise 
for our decision are as follows: — 

1. At tbe date of the sale in questioo, 
was tbe so called mahal Bhadaiyan a; mahal 
within the meaning of section 9 of the Oudh 
Laws Aot? 

Assuming the existence of such a 
mahal^ did not tbe failure of the defonilant 
No. 2 to give notice to the plaintiff of her 
intention to execute tbe deed of 17th May 
1915 and her execution of that deed 
create a right of pre-emption on the part of 
the plaintiff? 

3. Has the fact of the defendant NOi 
acquiring the position of co-sharer in the so- 
called mahal Bhadiayan subsequent to the 
deed of 17th May 1915 bat previous to 
the date of suit put the plaintiff and' defend*, 
ant No. 1 on a level and thus necessitated 

the casting of lots to determine who shall 
have tbe villages? 

Jf tbe piaiatiff ij entitled' to a. decree- 
for pre-e nptioD, on what tarniJ should' he" 
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set it, and shoald he be reqaired to re-pay 
the defendant No. I saoh costs as he has 
incurred in bringing the pending redemption 
suit against the plaintiffP 

As regards the first qnsstion the plaintiff's 
contention is that the mahnl Bhadaiyan is 
what is called a taluqiari mnhal. To prove 
the coming into existence of each a mahal 
and its present existence he relies on 
certain exhibits and certain provisions of 
the law. Plaintiff’s Exhibit 60 is a copy 
of a sanad of the year 1858 granted by 
the Chief Commissioner to two personsi 
Kamta Prasad and Bishnath Singh. This 
sanad is printed on page 200 of the 
appellant’s paper*book. It confers on the 
persons mentioned the right and title and 
possession of the estate of Bhadaiyan 
consisting of villages stated in a list 
attached to the sanad. The sanad is in* 
complete, as this list of villages is not 
forthooming. The plaintiff-appellant says 
t^t the list has been accidentally torn 
off or destroyed. The next document is a 
frabuZtai dated the 1st December 1872, 
Exhibit 8. That is the date of the first 
Mgnlar settlement. In this the aforesaid 
K*amta Prasad and Bishnath Singh, who 
are described as taluqiars of ilaka Bha* 
aiyan comprising villages mentioned “on 
e ao of this kahuliat" accept a revenue 
0 Rs. 22,240. This document is also 
moomp ete and does not show the villages. 
inAu dooament is a kahuliat of the 

19th Ootober 1897. Exhibit 5. (referring 

settlement) by which Bish* 
na Singh described as taluqiar and 
am ardar of the mahal Bhadaiyan agrees 
to pay a revenue of Rs. 10.265 for 27 
villages. The heading of the docaraent 

agreement refers to 
Uhadaiyan”. Among the 27 villages 
mentioned Bhadaiyan village (not to be 

Bhadaiyan mahal) is the 
s«th, Bansari the seventh and Sukarai 
the nineteenth. Exhibit A68 and Exhibit 

appellant’s paper book are extracts from 
the copy of the register of villages 

themaW Bhadaiyan. Pages 
30 to 283 are the assessment statements 
ot the various villages of the Bhadaiyan 
a al. The mahal is described in each 

PtkTa W Bhadaiyan Bishnath Singh. 
Exhibits A24, etc., on pages 456 to 463 
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are certified copies of the Patwari’s khewais 
for the year 1321 Fasli— 1914— in respect 
of the villages forming the mahal Bhadaiyan, 
The headings of the jamabandts have also 
been prodnoed as exhibits and are given 
on pages 309 and 310 of the appellant’s 
paper- book. On pages 466 to 476 are 
the khatauni jamahandis. The most important 
paper is Exhibit A21, which is a report 
of the Taheildar in a mutation case. It 
appears that the Government claimed to 
take the taluqa Bhadaiyan under direct 
management owing to non payment of the 
revenue. This report is on page 313 of 
the appellant’s paper- book and is dated 
the 27th July 1905. It explains that the 
taluqa of Baba Sbeodat Bahadur Singh 
contains three mahah and that one of them 
is mahal Bhadaiyan, and goes on to state 
that the demand against each mahal is 
joint but the liability is confined to the 
revenue for each mahal and is not joint 
for the whole taluqa. At this date then 
there existed a Bhadaiyan taluqat a Bhadai* 
yan mahal^ part of Bhadaiyan taluqa, and 
a Bhadaiyan village, part of Bhadaiyan 
mahal. Exhibit A23 dated the 4fch 
September 1905 on page 316 of the 
appellant’s paper- book shows that the three 
mahaU were taken under direct manage- 
ment. It appears to us that it is impossible 
to deny the existence of a mahal Bhadai- 
yan from the last settlement, even if it 
be held that the state of the documents 
produced before then is not such as to 
prove the existence of a mahal Bhadaiyan 
consisting of the villages now comprised 
in it at an earlier date. It is also clear 
that there is a joint liability for revenue 
extending over all the villages in this 
mahal. At the same time there is no 
evidence that any separate Record of Rights 
was ever in existence for this mahaL The 

Record of Rights consists of two registers 

the khewat is the register of the proprietors 
who pay revenue, the khatauni is the 

ThI M of tho ground. 

Hha khewais and khataunis of this mahal 

are drawn a p for eaeh village i„ it and 

not for the whole mahal. It appears tn 

be agreed by both parties that the 

ease of a taluqiari mahal whioh ooneiats 
of a great number of villages it Vio 
heen the praofo, to TaT nn a 
Ksoord of Rights, that i^lo say. \ S 
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khewat or khatauni in respeot of the 
whole mahal. The oontention of the 
respondent’s Counsel is that there oan be 
i>o mahal within the meaning of section 9 
unless the whole mahal has got a separate 
khewat and a khatauni. He would urge 
that if a taluq.iari mnhal never had snob 
a separate Reoord of Bights, then section 9 
of the Ondh Laws Act cannot be deemed 
to contemplate u taUiqdari\mahal blb & mahal 
at all. He relies on the ruling of the 
Privy OcuDoil in the case of Sheoraj 
Euntvar v. Harihar Bakhsh Singh (1), as 
authority for the proposition that no area 
can be a mahal within the meaning of 
section 9 of the Oadh Laws Ace unless 
for that area a separate Reoord of Riehts 
is prepared. Oo pages 362 and 363* of 
that ruling a passage from Mr. Cbamier’s 
judgment is quoted. That passage is as 
follows:— 

“Chapter V of the Revenue Act of 
1876 shows that the word *mahaV means 
any parcel or parcels of land which have 
been separately assessed to or are held 
under a separate engagement for the 
revenue and for which a separate Record 
of Rights has been prepared, and this is 
the sense in which the word has been 
used by Revenue and Judicial Officers 
since the first regular settlement of the 
province. See Thomason’s Directions to 
Revenue Officers, which was the guide* 
book of officers engaged in that settlement 

Each muuza or village is as a general 

role a separate mahal but a makalxDay consist 
of two or more mauzas, or parts of mauzas 
or only a portion of one mauza. It is clear that 
the villages assigned to Uman Prasad did not 
form a separate mahal in the ordinary sense. 
The kahuliat of the taluqa in which they are 
included, a copy of which is on the record, 
shows that each village in the taluqa was 
separately assessed to revenue, and that 
the talvqiar entered into one engagement 
for the payment of the revenue oo all 
the villages. The whole is, therefore, 

what is called in the Ao^, a taluqdari mahal^ 
consisting of a large number of villages, 
each of which is separately assessed to 

revenue and may be regarded as an inferior 

(l)7Ind. Cas. 196; 32 A. 361; 14 0. W. N. 817 
(P. 0.): 12 0. L. I. 40; 12 Bom L R. 60S; 8 M. L. T. 
89; 13 O 0. 166: 7A. Li. J. 70y; 20 M. L. J. 609; a9.0) 
M. W N. 86*; 37 L A. .24. 

•Pages of 32 A.— .ffd, 


mahal (see seotian ICO (a) of the Revenue 
Act of 1876). The plaintiff is certainly not 
a cO'Sharer in the taluqdari mahal for the 
taluqdari baa no oo sharer. Nor, as I have 
already pointed out, is the plaintiff a co- 
sharer in any of the inferior mahalt just 
referred to of which the taluqa is made up.” 

After this quotation the judgment runs.— 

“Their Lordships think that the meaning 
which Mr. Cbamier has attributed to the 
term *mahaV is the proper meaning of the 
word in the Oadh Laws Act, 1876, and that 
although Gadadbar and Ganesh may have 
been jointly liable to the taluqdar for the 
Government revenue plus malikana, as the' 
rent of villages and pattts assigned to Bishe* 
sbar and Dman under the compromise of 
18^4, G'ldadbar and Ganesh were not at the 
date of the sale to Harihar oo sharers in any 
sub division of the tenure in which the pro* 
perty in question was comprised or in the 
whole mahal.” 

The appellant’s Counsel has argued that 
Mr. Chamier’s definition of mahal is inoorreoN 
so far as it requires that amahat should have B 
separate Reoord of Rights. He has taken us 
through Chapter V of the Oadh Revenue Act 
of 1876 and through Thomason’s Directions 
to Revenue Officers and shown that in neither 
is there any mention of such a^ necessity. 
He also points out that the term “Record of 
Rights” was never used in the Oudh Revenue 
Act of 1876. There appears to be much 
force in his coDtention that, if the 
latnre when enacting the Oadh Revenue Act 
of 1876 bad thought the defiuition of ^ ” 
given in the Agra Revenue Act of 187 
applicable to Oadh, it would certainly have 
incorporated that definition inasmuch as id 
the latter Act it incorporated several defin>* 
tions of the earlier Act. He indeed engges s 
that Mr, Ohamier’s definition was doe to an 
altogether unjustifiable reference to 
rulings applicable only to Agra, in o e 
to understand the scope and meaning of t 
Lordships’ remarks it is necessary to 
that in the case of Sheoraj Kunwar v. 

Bakhih Singh (1) two under-proprietors DB 

claimed a right of pre emption on the 
that the taluqdar had made a private agr 
ment with them whereby they shon 
jointly responsible for the payment of 
the taluqdar in respeot of the separate 
over which they were individnally ^ . 

proprietors. They olaimed that thM*-J 
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respOQBibiUty for rent to the taliiqiar in res- 
peot of these areas bad the offset of making 
them 00 sharers in a tnahal oonslsting of 
these areas. They also appear to have main* 
tained alternatively that by reason of being: 
under proprietors in oertain villages in a 
ialuqa they were entitled to bo regarded as 
oo-sharers of the t<iluqi >Ti mahil. Mr. Well’’* 
one of the Jadioial Oommissionors, had agreed 
to the first oontentioo. ft was rejeoted by 
Mr, (now Sir Blward) Ohamier, who held 
that no arrangacQ'snt between the under- 
proprietors and the tctluqliT oonld have the 
effeot of creating a makal and that it was 
neoessary that at the time of settlement the 
Settlement Offioer shonld himself have in* 
dioated his intention to form an area into a ma- 
hal by assessing it as a single unif for the pay- 
ment of the revenue to the taluqiar^ for whioh 
the under proprietors of the several portions 
should be jointly liable. Mr. Chamier oalled 
the revenue payable by an under- proprietor 
to the far rent, but as pointed out by 
their Lordships of the Privy Oounoil, an under- 
proprietor’s rent is his share of revenue plus 
something extra, oalled malikana. Now it 
was not necessary f'^r their Lordships to bold 
more than the correctness of Mr. Ohamier’s 
view as just stated, and it appears to us that 
the last part of the long seotenos in which 
their Lordships approved of Mr. Cbamier’s 
view indicates that this was all that their 
Lordships thought it necessary to approve. 
We should not, therefore, feel bound by 
Mr. Ohamier’s definition of a m'lhal even so 
far as that definition applied to maknls other 
than taluqiari mahals. We feel still less 
bound by it in respect of a taluqiari >nahzl. 
Mr. Cbamier in the same julgment from 
which the passage is qintei by their Lird- 
ships states: "The kabuliat of the taluqa 
shows that each village in the taluqi was 
separately assessed to revenue and that 
the taluqiar eutered into one engagement for 
the payment of the revenue on all the 
villages. The whole t-iluqa is, therefore, 
what is oalled in the Ravenae A.ot a taluqiari 
mahalt consisting of a large numbar of 
villages each of whioh is separately assessed 
to revenue and may be regarded as an infer! ir 
mahal,^* Later on be says that the fact that 
each village bas been separately assessed to 
revenue is a fact which points to each village 
being a separate mahal. It is imocssible 
to doubt that Mr. Cjaapier (past have 


known that in Oudh a separate khewat, etc., 
was not drawn up for a taluqiari mahql 
but only for the individual villages. He 
cannot have intended bis definition to apply 
to a taluqdari mahal, though he did intend 
it to apply to an under proorietary mahal. 
When the Oudh Land Revanne Act of 
1876 and the Agra Land Revenue Act of 
1873 were replaced bv a single Revenue 
Ace for Agra a^nd Oadh in 1901, the 
definition of mahal as it existed in the 
Agra Act (whioh was substantially tl^e 
same as Mr. Cbamier’s definition) was 
changed and it was distinctly provided 
that, where a local area was held under 
separate engagement for the payment of 
land revenue and consisted of two or 
more villages, it would only be necessary 
that a separate Record of Rights had been 
framed for each of the component villages. 
In our opinion this provision was necessary 
in order to meet the circumstances of 
Oudh and in particular the oiroamstanoes 
of a taluqdari mahal. We are, therefore, 
of the opinion that the ruling relied on 
by the Subordinate Judge does not compel 
us to bold that Bhadaiyan was not a 
mahal merely because a single Record of 
Rights, i. s., khewat, had not been prepared 
in respect of the whole area. The pro- 
position of the resDondent’s Counsel that 
section 9 of the Oalh Liws Act, when 
speaking of a mahal, did not contemplate 
a taluqiari mahal has not been supported 
by anything but mere conjecture. Sec- 
tion lOO (<i) of the Oudh Land Revenue 
Act of 1876 speaks of a taluqiari mahal, and 
the Oadh Laws \ot was passed in the 
same year. It is impossible, therefore, 
to suppose that when section 9 of the 
latter Act was drafted, the Legislature in 
using the ter n mahaV did not have in 
mind a taluqiari mahal. In the Privy 
Council case referred to both Mr. Evans 
and Mr. Chamier assumed th&t a taluq iari 
mahal was a makal contemplated by 
ssotion 9 of the Oadh Laws Act. Con- 
sequently we are of opinion that at the 
date of the deed of 17th May 19 15 
B^iadaiyan was a mahal, that the plaintiff 
was a 00 sharer of it and that the nine 
villages in dispute in this appeal were 
villages comprised within that mahal. 

As to question No, 2 the learned Subordi- 

aata Juige hag taken up the position that 
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beaa^se the eale-deed left all but Rs. 5,000 epeoifio sum. His argument is that the 
of the total oonaideration money stated. equity of redemption alone was spld 
namely Rs. 1,45,000. in the hands of the by Musammat Raj Bibi and that 9ba 

vendee and provided that the vendee was has sold it for a sum which cannot be 

to redeem the plaintiffs mortgage as ascertained until after the completion of the 

economically as possible, the deed was redemption suit referred to in the deed, 
something other than a sale. The Sub- The deed in effect provides that she is to 
ordinate Judge has stated that if he get Rs. 5,000 as shall not be expended 
granted the suit, he would have to substitute on the redemption suit unless more t^an 
a fop for a friend and would have to Rs. 1,45.000 shall be spent on therpdemp- 
leave the plaintiff to fight out the case tion suit, in which case she will hpve to 
against himself. In our opinion there is return out of the Rs. 5,000 any excess 
no provision in the deed of 17th May sum so spent. We are asked hoW it can 
1915 calculated to take it out of the be possible to say that the plaintifp; jsho 

of a sale-deed. The fact that ig the mortgagee of the property, should 

If the plaintiffs claim is decreed, a pay. It may be remarked that the deed 

redemption^ suit will be unnecessary cannot, does not purport to sell only the equity of 
in our opinion, affect the nature of the trans- redemption. It purports to sell, as is a 

action as it appears from the deed, very common practice in this country, the 

Indeed as the appellant has given up whole property and to leave the vendee with 

all claim for pre-empting the village of funds to redeem. In reality, however, only 

Gane^pur, it will still be necessary for the equity of redemption passed, as that 
the defendant No. 1 to redeem that was all that remained to the vendor. The 
village and in bo doing he oan question price of this equity of redemption was 
the amount of mortgage money claimed Rg. 5,000 more or less, more if the coat 

hy the plaintiff. It has also been urged of redemption fell short of Rs. 1.45,000 

that the sale-deed of 17th May 1915 and less if the cost of redemption exceeded 

contains a statement as follows:— The that sum. This olearly meant that the 
said vendee shall be entitled to ^ all the parties estimated the value of the ecjnifcy 
sums of money and rights arising from of redemption, so far as it could be ascertain- 
the deed of 15th Aprd 1905 against Baba ed at the time of executing the deed, at 
Sbeodat Bahadur Singh, his heirs, Rg. 5,000. We see DO reason to doubt 
suooeseors, transferees and prior or sub- that this is as near the market value of 
sequent creditors. It is said that this the equity of redemption as could be 
provision means that the vendee was to ascertained. As in the event of the plaint- 

get scmething more than the villages in iff being given a decree for pre-emption 

SUIT, acd it 18 SDggeet.ed that he was to it will not be possible to determine precisely 
set Eome oaase of aofcion in addition to the value of the equity of redemption by 
them. The Counsel for the appellant, waiting to see the cost of redeeming, we 
however, has not been able to show us are thrown hack on estimating the aptual 
that this paragraph in the sale-deed market value of the equity of redemption 
meant more than that the vendee was to at the date of the deed of sale. The 
get the villages specified. The object of defendants cannot complain if we adopt 
this statement in the deed of 17th May the figure which they themselves adopted. 
1915 IS nothing more than to refer back It is convenient here to deal with question 
to the title deed of the vendor. Again No. 4. If the vendee defendant No. 1 had 

1*^ sale-deed is signed seen that the provisions of section 10 of 

by the husband of Musammat Raj Bibias the Oudh Laws Act were complied with 
well as by herself. It does not appear, how- and notice given, he would not have spent 
ever, that the husband had any interest in the any money on the unnecessary institution 
property sold. Tha respondent’s Counsel of a redemption suit. Indeed there is 
also argues that it will ba impossible to strong reason to hold that the vendor’s 
put the plaintiff ID the same position as failure to give notice to the plaintiff was 
the vendee and indeed impossible to give not merely with the oonourrence of the 
a decree for pre-emption on any vendee but at his instigation. In 
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opinion the vendee oannot take advantage 
o£ bis own negligenoe or wrong doing and 
is not| thereforOi entitled to reoover any 
som spent by bim on tbe redemption salt 
up. to date. 

As to tbe third Qnestion whether tbe 
vendee oan resist tbe plaintiff’s olaim to 
pre empt on tbe ground that be, the vendee, 
b(^ sinoe the sale of 17tb May 1915 
acquired an interest in tbe mdhal Bbadaiyan 
by tbe transaotions referred to above, we 
find that there has been some divergence 
of opinion prevailing in this Court on the 
legal question involved. We would refer 
to tbe oases of Onhar Singh v. Bhagwan 
Dat Singh (2), Batan v. Bait Niwaz 
(3), Manna Singh v. Bihari Singh (4), 
Sitla BiJehsh Singh v. Jagdat (5) and 
Jagan Nath Singh v. Mata Prasad (6). These 
rulings deal also with tbe qnestion wbe* 
ther a pre>emptor loses his right by ceasing 
to become a co-sharer at a date subsequent 
to the sale on which bis claim is based. 
A similar divergence of opinion appears 
to have obtained in the Chief (now High) 
Court of the Punjab, where a pre-emption 
enactment on similar lines to that obtain- 
ing in Oudh is in force. We would refer 
to the oases of Sanwal Das v. Our Parshad 
(7) and Dhanna Singh v. Ourbakksk Singh 
(.8). The balance of opinion appears to be 
against the view that a pre-empter loses 
bis right by reason of tbe vendee becoming 
a co-sharer before the pre emption suit is 
brought in favour of the view that he loses 
hiB right by himself ceasing to be oe- 
sharer before the suit is brought. These 
questions, so far as Oudh is concerned, must 
be decided solely with reference to the 
language of Chapter II of the Oudh Laws 
Act (XVIII of 1876). 

The relevant portions of Chapter II are 
as follows 

Section 6 runs as follows; — The right 
of pre«emption is a right of the persons 
hereinafter mentioned or referred to, to 


( 2 ) 

( 3 ) 

(4) 
( 6 ) 
( 6 ) 

P.L, 

(7) 
1909j 

( 8 ) 
1909; 


25 Ind. Cas. 694; 1? 0. C. 242. 

36 Ind. Cag. 799; 19 O C. 110:3 0. L. J. 580. 

37 Ind. Cas ISl; 19 O- C. 183; 3 0 L. J. 720. 
41 Ind. Cas 909; 20 0. 0. 196; 4 O. L. J. 4S3. 
60 Ind Cas. 190; 22 O. C. 3; U 0- L. J. 76; I C7 
B. (J. C.) 30. 

4 Ind. Cas. 179; 90 P, K. 1909; 159 P. VV. E 

147 P. L.E. 1909. 

4 Ind. Cas. 337; 91 P. R. 1909; 161 P W R 

148 P. L. R. 1909. 


Require, in the oases hereinafter speoiged. 
immoveable property in preferenae to all 

other persons. 

Section 7 enacts that there shall be a 
presumption of the right of pre emption in 
all village communities. 

Section 9 sets forth in order tbe persons 
entitled to tbe right. 

Section 10 runs as follows : — When any 
person proposes to sell any property in 
respect of which any persona have a right 
of pre-emption, he shall give notice to the 
peraocs oonoerned of the price at which he 
is willing to sell snob property. 

Such notice shall be given through tbe 
Court within the local limits of whose 
jurisdiction the property or any part thereof 
is situate, and shall be deemed sufficiently 
given if it be stuck up on tbe ckaupal or 
other public place of the village or city in 
which the property is situate. 

Section 11 runs as follows: — Any person 
having a right of pre-emption in respect 
of any property proposed to be sold shall 
lose such right, unless within three months 
from tbe date of such notice he or his 
agent pays or tenders the price aforesaid 
to the person so proposing to sell. 

Section 13 provides that a person entitled 
to a right of pre-emption may bring a suit 

to enforce such right on any of the following 

grounds : — 

(а) that no due notice was given as 
required by section 10 ; 

(б) that tender was made under section 
11 or section 12 and refused ; 

(c) in the ease of sale, that the price 
stated in the notice was not fixed in good 

tftitn » 

Section 14 runs as follows : -If the 
Court ends for the plaintiff, the decree 
shall specify a day on or before which 
t^he purchase, money or the amount to 
be^^paid to the mortgagee shall be 

To clear the ground wa mo*. ♦ > 

that the provision about giving a*'°gene°°l 
notice contained in sections 10*^ and 11 
one respect favours the pre-emptorand i‘n 
another rsspeot is unfavourable to hi™ 

obligation to tender the mnn 

has got a decree for QQtil he 

the other hand if notice I 

h.3 right of pre-emption aal/ss Z tend"“ 
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tbe prioe witbin three montbs. The pro- 
vision about notice appears otbervrise to 
have no effect on tbe relation between tbe 
parties. We construe tbis chapter to mean 
that tbe persons, who in section 9 are 
described in a proleptic or antioipatory^ 
sense as havings a ri^bt of pre>emption, 
are invested with an actual right to pre> 
empt as soon as a sale to a stranger takes 
place. In other words, up to tbe date of 
sale tbe pre^emptor has merely tbe right to 
be preferred, which is a potential'or imperfect 
right. Tbis potential right gives place, on 
the happening cf tbe sale to a stranger, 
to an actual or perfect right to be sub- 
stituted for tbe vendee. We are unable to 
understand how snob an actual right can 
be defeated by any act of tbe vendee after 
tbe right has accrued. It is to be noted 
that section 14 makes no exception and 
allows no discretion. If tbe Court finds 
for the plaintiff, a decree must be given. 
In this respect and also because the decree 
is to enforce a statutory right that has 
accrued and not a contract, the case of 
specific performance is not analogous. Again 
it is a fundamental principle of law that a 
person cannot take advantage of bis own 
wrong-doing. A purchaser who purchases pro- 
perty, without ascertaining that it has been 
offered first to a person having a preferential 
right of purchase, is assisting the vendor 
in evading his obligation to give notice 
under Chapter II of tbe Oudh Laws Act. 
If then such a purchaser might by subse- 
quent purchase plead that his first purchase 
was unassailable, the law would be permitting 
him to benefit by his own wrong-doing. Our 
conclusion, therefore, is fortified by tbe prin* 
ciple mentioned. In this case it may be men- 
tioned that, to prove himself now a oo-sbarer, 
the respondent vendee is relying on two trans- 
actions of a very colourable nature. In one 
he got a lady who owns land in the village of 
Bhadaiyan to exchange 4 highas odd with 
him : in another tbe same lady has made 
a gift to him of one share out of 2,d04 
shares in the village Bhadaiyan. These 
two deeds, which are Exhibits A1 and 
A3 dated both the 9th April 1916 and 
printed on pages ICO and 102 of the 
respondents’ paper book, need only to be read 
and it will he seen that the transactions were 
merely entered into for the purpose of 
this particular case. Qn grounds of public 


policy it seems most undesirable that ft 
pre-emptor, who had gone to tbe expense 
of taking all the etepe necessary for bring- 
ing a suit for pre emption, shonld ^ose 
bis trouble and money at the eleventh 
hour by reason of a pnrohase by the vendee 
of a few yards of land in the mdhal in 
question. 

In accordance with these findings « we 
grant the appeal and allow the plaintiff’s 
claim with costa in both Courts against 
defendant No. 1. The form cf the decree 
will be that, if the plaintiff pays to tbe 
vendee witbin three months Rs. 5,000 less 
Re. 1,300=R8. 3,700, the proportionate 
valne of the excepted village Ganeshpnr 
Kaithanli, be will be put in possession of 
tbe nine villages in the Bhadaiyan mahal 
in suit. If be fails to deposit tbis enm 
within the three months’ time specified, tbe 

salt will stand dismissed with costs through* 

out to the defendants. 

Appeal allowed. 


CALCUTTA HIGH COURT. 
Appeal frou Appellate Decree No. 915 

OF 1918. 

May 6 1919. 

Present '. — Justice Sir Asutosh Ohandhuri, Kt 

and Mr. Justice Cuming. 
JAGIR PRAMANIK— Plaintiff— 


<9 


Appellant 


versus 

SUBID MOLL A AND OTHERS — Dsfbndants— 

Respondents. 

Muhammadan Law— Gift subject to condition whtcn 
derogates from grant, validity of — Conditio 
tain donor, whether makes gift inoperative — 
doctrine of, applicahiliiy of. 


Under the Muhammadan Law where a gif 
made subject to a condition which derogates o • 
pletely from the grant, the condition is^ void 
the gift takes effeot as if no condition is attao 

to it. [p. 380, col. 2.] , -fnrfl 

A.hebanona containing a condition in then 
of a trust to maintain the donor dnri^ 
does not make the gift inoperative, [p* t ' if 

Where a hebanama purports to V e 

of certain plots of land, there is no likeUbooa " 
any confusion being created, and the o 

come within the mischief of the rule of 
[p. 380, col. l.g 
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Appeal agaiDSt the decree of the Sab* 
ordinate Jndge, 2Dd Coart, Pabna, 
dated the 21st January 1918, modifying 
that of the Mansif, Additional Coart at 
Pabne, dated the 14th of Augast 1916. 

FACTS appear from the judgment. 

Baba Krishna Kamal Moitrot for the Ap* 
pellant. — There is no dispate that the 
plaintiff is an heir of Kata Bewa, who eze* 
oated the hebanama. The lower Appellate 
Court has held that as the hebanama did not 
indicate which part of the properties the 
lady wanted to give away, the matter came 
under the rule of rt.usha, 1 sabmit that the 
learned Jadge is in ermr, regard being had 
to the ciroamslances of the oaee. The rule 
of inusha cannot affect the present case at 
all. How could the plaintiff prove that he 
tilled half of the lands in his personal 
capacity after the hfbanama as he tilled 
these lands before the death of the lady 
and after the ezeontion of the deed? How 
conld he show that he was tilling the land 
for himstlf and not for both ? The whole 
thing depends npon the intention as dis* 
closed by the hebanama aod the attondant 
oiroamstancee. The plaintiff is entitled to 
the whole of the land in Schedule kha 
under the dted of gift and as heir to half 
of the remaining lands in Schedale ka. The 
evidence of possession is in favour of the 
plaintiff. He has been possessing the land 
for a considerable length of time. There is 
no indeBniteness about the gift by the lady 
as her own oundaot is clear on the point. 

The point taken by the other aide that 
inasmuch as the gift is a oonditinnal gift 
it is inoperative, is untenable. Refers to 
Muhammad Abdul Majid v. Fatima Bihi 
( 1 ). 

Baba Dinesh Ohanira Rop, for the Respond* 
ents.~The hebanama cannot take effect on 
account of indeBuiteness. There is no 
speciBc mention in the deed as to which 
portion of the property the plaintiff is to 
take. Moreover, the plaintifi has not been 
able to prove the nature of his possession, 
—was it on behalf of himself or for himself 
and also the lady? There was a condition 
in the deed which makes it ineffectual. 
There is also a condition in the document 

u (1) 12 I. A. 169; 8 A. 39 G.)] 4 Sar. P, 0. J. 670. 


in the nature of trust to maintain the lady 
during life. 

Baba Krishna Kamal Moitra briefly 
replied. 

JUDGMENT. — The questions before ns 
arise out of a hebanama by a Muhamma* 
dan lady named Katn Bewa. It has been 
found by the learned Subordinate Judge 
that the plaintiff has failed to prove that 
be is the sole heir of Eatu Bewa. Having 
regard to that, it has been rightly, held 
that the plaintiff is entitled to 8 annas of 
(he property mentioned in Schedule ka. 
The other 8 annas, therefore, is to go to the 
defendants. 


With regard to the deed of gift, be 
agrees with the learned Muosif that it 
was duly ezeouted and that the donor 
intended to give the plaintiff the quantity 
of land mentioned in the deed. But he 
held that as the deed of gift did not 
show which portion she intended to give 
away, the matter came within the mischief 
of the rule of Musba. It is, however, to be 
noticed that the deed purports to give half 
of the quantity of Und mentioned therein. 
Id one plot reference is made to 5 cottas 
only. But it appears from the evidence 
that that 5 cottas is half of the 10 cottas 
which was owned by the lady, the plot 
being 006 bigha. It has also been found 
that the plaintiff was brought into the 
bouse of Kata Bewa, some years before 
her death, that be used to cultivate all 
her lands daring her lifetime. The heba 
was ezeouted in Kartik 1321. So during 
these several years the plaintiff lived with 
her in the same house and cultivated all 
her lands. The lady died in Pons 1321, 
shortly after the ezeoution and the regietra* 
tion of the hebanama. The learned 
Subordinate Judge finds that the same 
state of things continued up to the death 
of the lady and he, therefore, thinks that 
as there is no evidence of change in the 
character of possession, the rule of Musha 
afleots the gift and that the plaintiff is 
not entitled to the quantity of land given 

""mediately after the 

‘'®°‘ of ‘he land 

v '“o^'o^d. It was a payment by 

bm. No doubt the lady paid rLt of the 
eurher per.od. We think it ie absolotely 
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impossible for any man in the position 
of the plaintiff to prove that he was 
onltivatin? half of the land in bis per- 
sonal oapaoity after the deed, as bis was 
the band whiob titled these lands before 
the death of the lady and he oontinnedto 
till the lands after the ezecntion of the 
deed. How was he to show that he was 
tilling the land for himself and not for 
both, or that he was tilling one portion 
for himself and the other portion for the 
ladyP The period between the ezeoation 
of the doonment and the death of the lady 
being a very short one, it was very 
diffionlt for the plaintiff to give any 
further evidence than what be has given. 
We are unable to aooept the inference 
drawn from that by the learned Subordi 
nate Judge. There was olearly an intention 
to give. The man was living with her 
for a oonsiderable number of years. He 
was looking after her and she died shortly 
after the ezeoution of the doouments, and 
we think it is fair to infer from these 
oiroumstanoes that when there was an 
intention to give, full effeot was given to 
that intention by the lady, and the fact 
that be tilled the land ought to be taken 
in his favour and not against him. A 
liberal interpretation has to be given, having 
regard to the decisions of the Privy 
Oouooil, of gifts of this character, and we 
think that it would be doing great injustice 
to the plaintiff if we held, there being 
clear evidence of acts of possession being 
ezeroiaed by the plaintiff on his own behalf, 
that the deed was ineffectual. We think 
the evidence of possession ought to be 
construed in favour of the plaintiff and 
effeot given to the deed. Having regard 
to the fact that the document purported 
to give one-half of certain plots, we do 
not think that there is likelihood of any 
confusion being created. It is not a gift 
of small quantities of land out of a larger 
quantity and, therefore, difficult to ascer- 
tain. There is no difficulty in ascer- 
taining the half and we do not think that 
it matters much whether the right half 
or the left half was given. Regard ought 
also to be bad to the nature of the defence 
in this case, namely, that the document 
was not properly executed and various other 
grounds taken of that character which have 
all failed. 
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We think that the gift ought to be 
upheld and the plaintiff is declared entitled 
to the whole of the land in Schedule hha 
under the deed of gift and as heir 
to half of the remaining lands io Sohedple 
ka. 

With regard to mesne profits it is 
conceded that the plaintiff is entitled to 
mesne profits of the portion of which he 
was kept out of possession, that is, thp 16 
annas of Schedule hha, 

A point was also taken that the gift 
was a conditional gift and is, therefore, 
inoperative. But the Muhammadan Law as 
it stands is this, that when a gift is made 
subject to a ooodition which derogates 
completely from the grant, the condition is 
void and the gift will take effeot as if 
no condition is attached to it. See Baillie’s 
Muhammadan Law, 547, and the case 
of Muhammad Abdul Majid v. Fatima 
Bibi (1). There is also a condition in the 
doonment in the nature of a trust to 
maintain the lady during her life. That 
does not make the gift inoperative. Id 
one portion of the document the lady 
speaks of an immediate gift and in 
another portion of the gift she says that 
she would havA **power to possess during 
her lifetime.” But the earlier portion is 
the operative portion by which an im- 
mediate gift was made, and in the later 
portion she wanted to say that if the 
conditions were not fulfilled she would 
claim to take the property back herself. 
Therefore, from every poiot of view the 
document seems to us to be a proper 
one and, therefore, effeot should be given to 
it. 

The appellant is entitled to his costa of this 
appeal. 

The cross objection is dismissed without 
costs. 

Plaintiff is to be given kha» possession 
with regard to tba lands in Schedule 
His title is declared with regard 
to S-annas share of the remaining lauds of 
{ka). 

Appeal accepted* 
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ALLAHABAD HIGH COURT. 

First Appeal prom Order No. 35 op 1919. 

November 27, 1919, 

Present; — Mr. Juatioe Tudball and 
Mr. Jastioe Ryves. 

RAGHUNATH — Plaistipf — Appblunt 

versus 

GANESH AND OTHERS — DEFENDANTS — 

Respondents. 

Agra Tenancy Act (U of 1901), s. 202— Jurisdiction 
of Civil and Revenue Cou7^ti—^EJectment of trespasser^ 
suit for, whether cognisable by Civil Court^Tenancy, 
plea of— Procedure. 

A sait in which the plaintifE seeks to eject the 

defendant on the ground that he is a trespasser 

and not a tenant, is cognizable by a Civil Court 

and not by a Revenue Court. If in such a suit 

the defendant pleads that ho is a tenant of the 

plaintiff, the procedure laid down in section 202 

of the Agra Tenancy Act should be followed, [p. 382, 
col. 1 .] ’ 

lirst appeal from the order of the Sub* 
ordinate Judge, Banda, dated the 19th 
December 1918. 

Mr. Pearey Lai Banerji, for the Appellant. 

Mr. Kailas Nath Eatju, for the Respond- 
ente. 

JUDGMENT. — The facts of this appeal 
are as follows : — The plaintiff is the owner 
of a two*anna share out of an eight-anna 

® certain village in the District 
of Hamirpnr. His father died leaving him a 
winor and one Musammat Peari, apparently 
hia mother, looked after hie affairs. She 
mortgaged his share. Subsequently pro- 
oeedinga were taken under the Encumbered 
Estates Act, Bundelkhand. The creditor 
was paid off by Government and Musammat 
. proceeded to re*pay Government by 
instalments After she had paid up a part 
o the debt she died. Another sarbarakhar 
was appointed in her place and then the 
owners of the eight-anna share gave a 
earjt.peshgi lease to the defendants-respond- 
ents before us of the whole eight annas. The 
plaintiff’s sarharahkar was a party to this lease. 

has now come of age and he 
has brought the present suit to eject the 

aefendants-respondente from his two-anna 
chare and to obtain possession thereof for 
mmself. An examination of the plaint will 
Show that he has treated the transaction, 
under which the defendants obtafned pos- 
cession. as a lease. He has alleged, however, 
that his sarharahkar Toraiyan had no power 


whatsoever to grant a Jesee of his property 
or to transfer it in any way. He, therefore, 
pleads that the lease is not binding npon 
him and be seeks to eject the defendants 
as treapaseers on the property. The snit 
was instituted in the Court of the Munsif 
at Hamirpnr, The defendants’ written state- 
ment may be boiled down to fhie. First 
of all, that the sarharahkar had full power 
to grant the lease, and, secondly, that even 
if be had not, still the plaintiff on oomicg 
of age had oon6rmed the lease and had 
accepted rent under it ; though in deSnite 
terms the defendants did not plead that 
they were (be plaintiff’s tenants, yet the 
whole enm and snbstanoe cf their defence 
is lhat they are his tenants and further- 
more (hey clearly plead (bat (be suit was 
not cognizable by the Civil Court but was 
cognizable only by the Revenue Court. The 
Court of 6rst instance held that the sait 
was not cogL'zable by the Civil Court hut 
instead of returning the plaint to be filed 
in the proper Court, it dismissed the suit 
From this decree the plaintiff filed an 
appeal as he was fully entitled to do. He 
urged in the grounds of appeal that the 
snit as it stood was cognizable by a Civil 
Court and should have been entertained by 
the Munsif. At the time that the appeal was 

argued it was further urged that even if the 

Munsif’s decision was a correct one, hia 
decree dismiEsing the suit was bad and 
the plaint should be returned for preeenta- 
Hon to the proper Court. The Appellate 
Court agreed with the Munsif that the suit 
was not cognizable by the Civil Court It 
agreed with the appellant that the Munsif 
oDght to have retnrned the plaint and not 
0 have d.em.esed the suit; and aoeepting 
th.8 oontent.on. It ordered the plaint to be 

returned to the plaintifi. The plaintiff baa 
ooine here on appeal from this order I 
preliminary objeotion waa taken that 
appeal would lie from the order 
Court below on the ground that 

Court of firat instance had done iia d’t* 
and passed a proper order no a.™., j 
oould have lain against an ordo”^ “PPeal 
by the lower Appellate Court 
from the Munaif’a order Wed A’lf.®** 
that there is any anb^anofL thfs 

and'not “a7 they^l^St t^ha h'’®’' "" 
the ease is very similar to tbi? of® 
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Laly» Ehuh Ohand (1). We mast oome to 
the merits of the appeal. la sabstaaoe the 
plaint is an allegation by the plaintiff that 
the defendants are not his tenants. He 
distinotly pleads that they are trespassers 
and that be seeks to ejeot them. On the 
plaint, as it stands, we do not think 
that the suit oonld have been institated 
in the Revenne Court. Neither section 58 
nor section 34 of the Tenancy Act, to which 
we have been referred, will enable the 
plaintiff to file bis present plaint in the 
Revenue Court and claim to have a decision 
on it. We have not been referred to any 
other section of the Tenancy Act which 
would enable him to bring this suit under 
that Act. In substance the defendants* plea 
is that they are the tenants of the plaintiff 
under the lease in question and that it is 
a valid and binding transaction. It seems 
to us, therefore, quite clear that in these 
oiroumBtanoes the Civil Court ought to have 
entertained the suit and ought to have taken 
action under section 202 of the Tenancy 
Act, and the question of the defendants* 
tenancy would then really be decided by a 
Revenue Court. The Courts below have 
merely erred in the procedure adopted by 
them, but still the procedure laid down by 
law must he followed. It must be noted 
that there has been no previous litigation 
between the parties either in the Revenue 
or Civil Court in respect of the matter 
in dispute in this suit. The rulings in Bam 
Singh v. Qtrraj Singh (2) and Sher Khan v. 
Debt Prasad (3) do not apply to the present 
case, for in each of the suits with which those 
decisions are concerned, there was (in the 
end at least) an admitted tenancy and the 
plaintiffs were merely making an attempt 
to get round a decision of the Revenue 
Court already passed. In this view we 
allow the appeal. We set aside the orders 
and the decrees of the Courts below. We 
direct that the record be returned to the 
Court of first instance through the lower 
Appellate Court with directions to re admit 
the suit on its original number and to 
proceed to hear and decide it according to 
law, keeping in view our remarks in respect 
of the use of section 202 of the Tenancy 

(1) 6 A. 48. 

(2) 26 Ind. Caa. 731j 37 A. 41; 12 A. L. J. 1252. 

(3) 28 lud. CuFi. 552; 13 A.iL. J. 364; 37 A. 254. 


Act. Costs of this appeal as well as the 
costs so far incurred up to the present date 
by the parties in all Courts will abide the 
result of the suit. 

Appeal allowed. 


MADRAS HIGH COURT. 

C viL Appeal No. 61 of 191% 

August 21, 1919. 

Present: — Mr. Justice Sadasiva Aiyar and 

Mr. flustioe Burn. 

NEELATOORU VENKATARANGA- 

CHARLU AND OTHERS — DsFENDANra 
Nos. 1to4 — Appellants 

tersus 

NEELATOORU SAMPATH KUMARA 
AlYANGAR— Plaintiff -Respondent. 

Partition suit— Costs of preliminary decree^ 
Practice. 

lu a partition suit instituted for the purpose of 
effecting a partition between the members of a 
family, where neither party has been guilty of any 
unfair contention, the costs till the preliminary 
decree should, as in the case of admiuistration 
be ordered to come out of the estate, [p. 383, 

Dildar AU Khan v. Bhawini Sahai Singh, 84 0. 
6 0. L. .1. 642 and Ambica Prosad J' 

Pardip Singh, 28 Ind. Cns. 446; 42 0. 451; 19 0. 

N. 233, considered. 

Appeal against the decree of the Oour 
of the Temporary Subordinate 
Nellorp, in Original Suit No. 18 of 1^1 
(Original Suit No. 71 of 1917. on tbs file 
of the District Court, Nellore). 

Messrs. 8, Varadhachariar and K. o. 
Ohcmpafiesa Aiyangar, for the Appellants. 

Messrs, A. Krishna^ami Aiyar and • 
Krishnasami Aiyangar, for the Respondents. 

JUDGMENT.— [After dealing with the 
questions of fact arising in the case their Lor 

ships proceeded as follows — JSrci.] 

# # # ♦ * 

The only remaining question we have 
to consider is the question of * 

Though the two decisions 

in Dildar Ali Khan v. Bhawini Shanaj 

Singh (0 and Ambica Prosad * 

Pardip Singh (2) follow the English row 
and an old case reported in the .• 

Reporter and decide that costs in 
tion suit up to the preliminary ® 


(1) 34 0.878; 6 C. L. J. 642, ^ «r xr 993 

(2) 28 lud. 0u3. 446; 42 0. 461; 19 0 . W. N. 233, 
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sboald be leU to be borne by the respeo- 
tive partieSi we think that, where a partition 
suit has to be brought for the efieoting of 
a partition between the znemberB of a 
family and neither party has been gailty 
of any unfair oontention, the ooats till the 
preliminary decree sboald, as in the ease 
of administration snits, oome ont of the 
estate. As regards the eosts in appeal, as 
the defendants have partially failed and 
partially snooeeded, the parties will pay and 
receive proportionate costs. 

M. c. P. 

Decree modified. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 7c6 op 1919. 

November 1, 1919. 

Present : — Sir Henry Rattigan, Kt., 

Chief Justice. 

GANGA SINGH — Plaintiff — Appellant 

versus 

Musammat DHANNO and otsers — 
Defendants — Respondents. 

lUatUution of onjttgal rights— Refusal of wife to live 
with her — Legal ground — Danger to health 

or safety of wife, 

A husband is undoubtedly entitled to the society 
and companionship of his wife just as a wife is 
entitled to the society and protection of her husband. 
But before a Court can he asked to compel a 
reluctant wife to return to her husband's custody, 
It must be shown that there is no legal ground to 
justify the wife’s refusal to live with her iiusband. 
One such ground is that the health or safety of 
the wife ig likely to be endangered if sho is forced 
to return to her husband’s house, [p. 98 col I.J 

Second appeal from tbe decree of the Die* 
tiiot Judge, Hoshiarpur, dated tbe 20th 
February 1919, reversing that of tbe Senior 
Subordinate Judge, Hoshiarpur, dated tbe 
7th May 1918. 

Mr. Manohar Lal^ for the Appellant. 

Lala Fakir Ohand^ for the Respondents. 

JUDGMENT. — The parties are Jats of 
Garb Shankar Tahsil, Hosbiarpore District, 
and tbe plaintiff, Ganga Singh, sues for 
restitution of oonjugal rights as against bis 
wife, Dhanno, and for an injunction 

against Musammat Ddanno^s brother Ram 
Oband, her mother Musammat Kirpo, Bela 
3iDgb (who stood surety for Musammat 




Dhanno in a criminal case), Ganga Singh 
(Bela Singh’s relative) and Pals, maternal 
nnole of Musammat Dhanno. It appears that 
Musammat Dhanno was originally married to 
one Harnama, the brother of Ganga Singh; 
that Harnama died some four years before 
snit, and that after his death Gaoga Singh 
married Musammat Dhanno by karexca, Ganga 
Singb is also married to Musammat Uttam 
Dai, the younger sister of Musammat 
Dhanno, and at tbe time of her marriage 
with Ganga Singb, Musammat Dhanno was 
a minor, about 16 years old. 

In tbe present suit the defendants denied 
that any marriage bad taken plaoe between 
Musammat Dhanno and the plaintiff Ganga 
Singb, but both Courts have agreed in 
6nding against defendants on this point. 
At the same time it is quite clear from the 
materials on tbe record that tbe relations 
between plaintiff on tbe one side and bis 
wife and her family on tbe other side 
have been exceedingly strained for some 
considerable time past. In November 1917 
plaintiff lodged a complaint in the Criminal 
Courts, alleging that he bad been assaulted 
by Musammat Dbanuo, her mother and her 
brothers and that daring the assault his 
wife jeered at him and also struck him. His 
complaint was made under section 852, 
Indian Penal Code. Subsequently plaintiff 
and his friends were oonvioted of rioting, 
and in those proceedings it was alleged and 
found established that be bad endeavoured 
to carry off his wife by force. The con- 
viction took place on the lOth of October 
1918 and the present suit was instituted on 
the 6th of February. In his complaint in 
this case plaintiff alleges that bis wife bad 
taken with her, when she left him, cash and 
ornaments. Upon these facts the District 
Judge refused to grant plaintiff a decree for 
restitution of oonjugal rights, bolding that 
there was a reasonable apprehension that her 
safety would be endangered if a decree was 

passed against her and she was compelled to 
return to her husband 

PlaiotifE has appealed to this Coart, and 
it has been argoed on hie behalf that 
though the Distriot Judge had a disoration to 

grant or withhold the relief sought tor. suoh 
diseretion must he eaeroised in aooordanoe 

with judioial pnnoiples and that in the 
present ease there was no reasonable ground 
tor refusing plaintiff a deeree. On the other 
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hand Mr. Fakir Gband for the respondents 
has contended that the District Judge was 
tally jastided in dismissing the snit inas- 
much as it could not be expected that the 
husband would fail to take his revenge when 
be found the young wife, who is the cause 
of all the straggle, once again in his power. 
It was also pointed out that Muaammnt 
Dhanno was married to the plaintiff when 
she was of tender age and that it is ex- 
ceedingly doubtful, as the District Judge 
remarks, whether she ever lived with the 
plaintiff who is married to her younger sister. 
I have carefully considered the case and the 
arguments addressed to me, and the ooncla- 
sion at which I have arrived is that no 
sufficient cause has been shown to justify my 
interference with the order of the lower 
Appellate Court. A husband is undoubtedly 
entitled to the society and companionship 
of bis wife, just as a wife is entitled to 
the society and protection of her husband. 
But before a Court can be asked to compel 
a reluctant wife to return to her husband’s 
custody, it must be shown that there i^ no 
legal ground to justify the wife’s refusal to 
live with her husband. Such grounds may 
be of various kinds, and one is that the 
health or safety of the wife is likely to be 
endangered if she is forced to return to her 
husband’s bouse. In the present case there 
is, I regret to say, reason to believe that 
'Musammat Dhanno’s position, if she returned 
to the plaintiff, would be fraught with danger 
to herself. It can hardly be expected that the 
plaintiff would overlook all that has occurred 
and bis conduct towards his wife has been 
undoubtedly vindictive, even if it can be 
said that it has been not altogether unjustifi- 
able. 

I must accordingly dismiss this appeal with 
costs. 

Appeal dismissed. 


ALLAHABAD HIGH OOTJftt. ■ 
Civil Miscellaneous No, 427 of 1919. ’ 

November 6, 1919, 

Fresentx — Mr. Justice Piggott and 
Mr. Justice DalaL 
In the matter of The NATIONAL 
INSURANCE AND BANKING OOMPANt/ 

Ld,in LIQUIDATION. 

Companies Act (F/I of 1913), ss. 8, 164, 90(5-* 
Windtng.U/p referred to District Court — QontributoriA 
residing wiihin jurisdictions of different High Courts 
— Procedure. 

An order for the winding up of a company was 
made by the Punjab Chief Court, and under section 
164 of the Companies Act, subsequent proceediogs 
were taken in the Court of the District Judge of 
Lahore against contributones residing in districts 
within the jurisdiction of the Allahabad High Court. 
On an application to the Allahabad High Court 
by the Official Liquidator to enforce these orders: 

Held, that the High Court had jurisdiotion to 
enforce the orders by proceedings in ezecution 
before itself, or to authorise the Official Liquidator y 
to apply to the various District Courts in respect \ 
of each of the persons against whom orders for V 
contribution had been passed: and that as the 
balance of convenience was in favour of the latter 
course, the Official Liquidator was authorised to 
proceed accordingly. 

JUDGMENT, — This ia an applioatiofi by 
the Offioial Liquidator of the National lusuF* 
anoe and Banking Company, Ld., whioh is r 
now in liquidation. The windin^-up .DiMer • 
was made by the Chief Court of the Punjab, 
and under Section 164 of the Indian . 

nies Aot VII of 1913, prooe'edings . 
Bab.?eqaent to that order are now being bad in' 
the Court of the Distriot Judge of LabiwSi.' 
According to this petition, which is 
by affidavit, the District Judge of Labore'hM. 
passed a number of orders against aontribU' 
toriea residing at various places within tbs 
juriediotion of this Court. The prayer in this 
application is that this Court should make an 
order under section 164 aforesaid, permitting 
these subsequant proceedings to be had 10 
the varions Distriot Coarts specified at tbs 
foot of the application. Under section 200 
of Aot VI I of 1913 the orders made 
by the Distriot Judge of Lahore reqoir® *0 
be enforced by the Court whioh would hava 
had jurisdiotion in respect of the oompao^ 
concerned if the registered office of that 
company bad been situated at the plaaaa 
where execution is sought. Under seotip** 

3‘ of the Aot, the Court having jurisdiO' 
tion at the various places specified at ih9 
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foot of the plaint is this Hiah Conrt. 
Referring baok, however, to seotion 200 we 
find that this Court has authority to enforoe 
the orders of the Distriot Judge of Lahore 
in the same manner and in all respects as 
if these orders bad been made by this 
Court itself. If the orders in question bad 
been made by this Court itself, we could 
undoubtedly direct under seotion 16i of 
Act VII of 1913 that subsequent pro- 
oeedings be had in a Distriot Court. 
therefore, merely a gtaflatioo. .of- .<maV.tfy'l8Tr(!lh 
whethw'-' tlr»* • proceedings in exaoatinn 
should all bs Vad in this (''ourt, or whether 
t He C TfiScial Liquidator "should be authorised 
to^pp'ply 'to the *^ varioos District Courts 
speciBed at the foot of his application in 
respect of each of the person'^ against whom 
otSjbTfi/lor contribution have been passed by 
tb,e Distriot Judge of Lahore. The balance 
of oohvenienoe is obviously in favour of 
allowing proceedings to be taken in the 
District Courts. Oar order, therefore, under 
the sections to which reference has been 
made, is that proceedings to enforce the 
orders passed by the District Judge of 
Lahore may be instituted on the application 
of the Official Liquidator, and the aforesaid 
orders may be enforced according to their 
tenure in the Courts of the various Distriot 
Judges specified at the foot of this application 
aud shown in the margin (foot-note)* of this 
order; proceedings in each Court being taken 
aooording to the place of residence of the 
person against whom orders for contribution 
have been made, or aooording to the situation 
of the property against which execution is 

Bought. 

Order accordingly. 


... ^hahabad, Benaras, Badaun, Ghazipur, Mirzapiir, 
^garh, Balaudshahr, Btah, Hamirpur, Rluradabad, 
Mainpnri and Muttra. 




MADRAS HIGH COURT. 

Second Civil Appeals Nos. b95, 896 and 1276 

OP 1918. 

August 8, 1919. 

Present: — Mr. Justice Seehagiri Aiyar and 

Mr. Justice Moore. 

Sowdagar Sheik ABDUL GAFUR and OTHERS 
— Defendants — Appellants 

versus 

ASHAMATS BIBI and others — Plmntipp 
and Her Legal Representatives 
— Respondents. 

Limitation Act (IX of 1938', 8ch. I, Art. — 
Alienation hy co-parcener — Adverse possession — 
Limitation. 

The entry of an alienee from a co- parcener into the 
property alienated is adverse to the other co- parceners 
from the very moment of that entry, [p. ?86, col. 2 3 

V. Ramakrishna, 12 M. 292, Secre- 
tary of State V. Fira Rayan, 9 M. 176 at p. 18X and 
Bhavraov. Rakhmin, 23 B. 137 (F. B.), followed. 


Second appeals against the decrees of the 
Distriot Oonrt, Ganjam at Berbampore, 
in Appeal Suits Nos. 23, 24 and 2b of 1917, 
preferred against the decree of the Court of 
the Temporary Subordinate Judge, Ber- 
bampore, in Original Su^t No. 69 of 1915. 

Facts. — a Mubamadan brother and his 
sister owned certain property as oo sbarers 
and were living together in common en« 
joyment of the income. The appellants 
were alienees of the property from the brother 
alone. The Distriot Judge, following tbe 
cafe of Hindu co parceners as reported in 
Muthukrishniengar v. Sankara Narayana 
Aiyar (1), held that the suit by the sister for 
partition of the property and setting aside 
tbe alienations made by tbe brother was not 
barred. 

Mr. T. Prakasam for the Appellants. 

Muthukrishniengar v. Sankara Narayana Aiyar 
(1) does not apply as it was a case of a 
Hindu CO parcenary. The only question in 
the present osse was whether there was 
any special relation between the person in 
possession and the person claiming which 
should compel the former to prove exclusive 
possession to the knowledge of the latter 
Being only an alienee there is no anoh 
liability. ^ His possession is adverse and in 
his own right. 

LSebhaoibi AmR J remarked that there 

wae no ending by the lower Court as regards 
knowledge of exclusion.] s wo 

(1) 25 Ind. Gas. 573, 27 M. L J flnn lAur t 
106; I L. W. 699; (1914) M. W. N. 7oT' ® 



366 

ABDDL GAFOK V, ASH4MATH Blfil. 


INDIAN CASES. 



The findiog is acneoessary, as the appel- 
lant has been in possession for over the 
statntory pericd. See Mutkuraku Thevan 
V, Orr (2), Vasudeva Padhi Khadanga Oaru 
V. Maguni Devan Bakshi Mahapatrulu Oaru 
(3), Nachiyappa Ohetty v. Ramasami Ohetty 
(4f), Secreiaty of State v. Vira Rayan (5), 
Madhava v. Narayana (6). 

Mr. V, RamadoeSf followiag,— An alienation 
by a oo-paroener is always adverse. Bhavrao 
V. Rdkhmin (7). 

Possession is prima facie adverse. See 
MuttusamiY. Bamakriehna (8). 

Mr. 0. Madhavan Nair (with him Mr. 0, 
Samhasiva Rao)^ for the Respondents in both 
appeals. — The facts are that the alienations 
wfre made secretly while the sister was away. 
The mere fact that an alienation is made 
does not take away the frand which was 
intended to be and was committed on the 
sister. I submit that fraud vitiates the 
whole set of transactions. 

Farther an alienee cannot get a title better 
than that of the alienor. The alienor’s pos- 
session was not adverse to the respond, 
ents. See also Jogendra Nath Rai v. Baladeo 
Das (fc). 

JUDGMENT. — This is a suit by a 
Muhammadan sister for partition against her 
brother and for setting aside alienations 
made in favour of the other defendants by 
that brother. The alienations in question 
were made more than 12 years before suit. 
Both the lower Courts have held that, 
as it had not been proved that the plaintiff 
bad knowledge of those alienations, her 
claim was not barred by limitation. Ap- 
parently the view which found favour with 
them was that, as a co- parcener cannot be 
prescribed for exclusive possession without 
setting up notoriously and to the knowledge 
of other members of the family his inten- 
tion to bold adversely, tbe alienee from the 


(2) 10 Ind. Cas. 576; 36 M. 618 at p. 622; 21 M, 
L. J. 015} 10 M. L. T. 12. 

(3) 24 M. 387; 3 Bom. L. R. 303; 5 C. W. N. 545; 
28 I. A. bl; 7 Sar. P. 0. J. 819. 

(4) 26 Ind. Cas. 363. 

(5) 9 M. 175 at p. 183. 

(6> 9 M.244. 

(7) 23 B. 137 (F. B.). 

(8) 12 M. 292. 

(9) 36 C. 961 at p. 968; 12 0. W. N. 127; 6 0. L. J. 
736. 


oo-paroener is affected by the same disabili* 
ty. In this Court also Mr. Madhavan 
Nair forcibly argued in support of this 
contention. But In the very case relied on 
by him and by the Courts below', namely, 
Jogendra Nath Bat v. Baladeo Dae (9), Mr. 
Justice Mookerjee points out tbe distinc- 
tion between the possession of a co-paroener 
and that of a stranger. In Muflusami v. 
Ramakrtshna (8) Mnthusami Aiyar and 
Wilkinson, JJ., decided this very point. They 
say that the entry of an alienee from a 
oo-paroener is adverse to tbe other oo-parcsn- 
ers from the very moment of that entry. 
This and tbe observations in Secretary of 
State v. Vira Rayan (5) [which though dis- 
tinguished by the Judicial Committee on 
certain points follows the decision of Fry, 
J,, in Rains v. Buxton (10)] is very explicit 
and direct. A Full Bench of the Bombay 
High Court has taken the same view: ss® 
Bhavrao v. Rakhmin (7). We must, there- 
fore, hold that the view taken by the Courts 
below is untenable. 

The farther question is, whether the 
case must be sent back. Mr, Prakasam 
drew our attention to statements in the two 
judgments indicating that there was no 
participation in the income after 1892 by 
the sister. Mr. Madhavan Nair, on the 
other band, referred to the statements of 
the District Judge that the plaintiff recover- 
ed her share of the profits upto 1914. Thu 
latter statement by itself would not W 
effective to save limitation but ™ 

some evidence of the alienation having b^sn 
concealed from the plaintiff* However, W 
the question of adverse possession has ^ 5 ^ 1 , 
Deeded on a wrong view of the law, we t m 
the safe course is to reverse the judgmen 
of the Conns below and remand 

the Court of Ist instance for disposal in toe 

light of our observations. There will 0 
fresh evidence Costs will abide. ^ ^ 

Court-feee. The memo, of objections an* 

dismissed with costs. 


M. c. P. 


Appeals aUoufed't 
Case remanded. 


(lOt (1880) 14 Ch. D. 537; 49 h. J* 
T. 88; 28 W, B. 954. 
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ALLAHABAD HIGH COURT. 

First Appeal from Ohdbb No. 56 of 1919. 
November 23, 1919. 

PreAen/:— Mr. Jnstioo Tadball and 
Mr. Jastioe Ryves. 

Baja Sardar MAHBSH PRASAD SINGH 
— Petitionbr — Appellant 

versus 

Musammat BUDEWANTI-Opposite 
Pahtt^Respondent. 

CtvU Procedure Code (Act V of 190S), 5 . 162— 
Amendment of decree^Appeal, whether lies. 

appeal from an order passed under 
section 162 of the Civil Procedure Code. 

r f ao order of the Subordinate 
1919®’ “>e 7th Maroh 

Dm. S. N. Sen and J. N. Misra, for the 
Appellant. 

Meeare. H. K. Mukerjee and S. 0. Ohaudhuri, 
for the Respondent. 

JUDGMEVr,— A preliminary objeotion is 

taken that no appeal lies. The facts may be 
briefly stated. A decree was passed and pot 
iDto exeoatioD, That decree had been con- 
farmed on appeal in this Conrt. The re- 
spondents discovered an error in the decree 
y reason of which they had been deprived 
Of property in execatioo, to which they were 
on the face of the jadgment entitled. They 

tbe Conrt below for amendment 
the decree. Objections were taken The 
Uourt granted the application and amended 
the deoree. Another application after the 
amendment was made for reetitntion. That 
18 the snbjeot.matter of a connected appeal. 
Bot m th.8 appeal it is urged that no 

P^^^dare Code The trnth 

^°"® “’'® are prao. 

t eally admitted and tbe Code is perfectly 

^ear on the sobjeot that no appeal liee. 

e are asked to treat the appeal as an appli- 

oation in revision, bnt thie we mast decline 

to do for admittedly there are no merite 

whateoever m the appellant’s case. The error 

n the decree was admittedly there and 

jastioe has been done, and we see no ground 

whatsoever to accede to this request. The 

rejected with 

th« h ‘I opposite party including fees on 
tfae higher scale to the extent of Rs. 62-8-0. 

Appeal rejected. 
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LAHORE HIGH COURT. 

Second Civil Appeal No. 1153 of 1919. 

November 18, 1919. 

Vreseni : — Mr. Jastioe Petman. 

GHULAM MUHAMMAD — Defendant 

— Appellant 
versus 

BURA — Plaintiff — Respondent. 

Custom or personal law^Arains of Jullundur 
city — Presumption — Alienation, restriction on powers 
of — Burden of proof . 

In order to apply the initial presumption against 
the power of alienation in the case of families 
claiming to be governed by customary law, it is 
necessary to prove not merely that the family 
belongs to an agricultural tribe but also that its 
main occupation is agriculture, [p 388, col. 2 j 

No such presumption exists in the case of a 
family which, though belonging to an agricultural 
tribe, has altogether drifted away from agi-iculture 
as its main occupation and has settled for good in 
urban life and adopts trade, industry or service 
as its principal occupation and means and source of 
livelihood, [p 388, col. 2.] 

Muhammad Hayat Khan v Sandhe Khan, 55 P R 
1908j 10-5 P W. R 1908, followed. 

There is no presumption that Arains of Jullun- 
dur city are governed by custom, [p, 388, col. 2.] 

Taj Muhantmad v. Sayad Muhammad, 34 Ind Caa 
12fi;l22P. R. >916; 94 P. W. R. 1916; 48 P. L. r! 

1917, distinguished. 

Second appeal from the decree of the 
District Judge, Jallandur, dated the 18th 
February 1919. reversing that of tbe Munsif, 
let OlasB, Jullandur. dated the 22nd July 

1918, dismissing the suit with costs. 

Lala Fakir Okand, for the Appellant. 

Lala Jagan Nath, for the Respondent 

JUDGMENT. — The facts in this case 

are that one Umar Din, an Arain living in 
Mohalla Ehadian, in the city of Jallundar 
sold his rights of residence in and the 
materials of a house in that Mohalla on 
the 2l8t August 1909 for Rs. 99-14-0. The 
site belonged to the proprietary bodv of 
that Mohalla Umar Din died reoently and 
hie brother, the plaintiff, seed f.r posees- 
Bion of the house on the gronnde that the 
house was ancestral and that the sale 

The ve“d ®o°8>deratioQ or valid necessity 
The vendee, defendant, pleaded that fs 

Umar Din was a non agrionlturist the 

plaintiff oould not object to the sale a^d 
that in any case the sale was for ^ ^ 

tion and valid necessity. The trial ®p®™' 
dismissed the suit. hoWing that* th' 
was ancestral and that thfni • 
deceased brother were go™.? d " 1'® ^ 

but that the sale was for ®^ onstom 

was for consideration 
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and valid neoessiiy. The plaintiff appealed 
and the lower Appellate Court has 
held 

(1) that the plaintiff and his brother 
Umar Din were Arains and though living 
in a oity were presumably governed by 
oustomary law and that the presumption 
had not been rebutted ; 

(2) that the plaintiff’s evidence that 
the house was ancestral had not been rebut* 
ted and, therefore, the plaintiff had a right 
to contest the alienation; and 

(3) that there was no valid necessity for 
the sale. 

The lower Appellate Court, therefore, 
accepted the appeal and decreed the plaint- 
iff’s claim. 

In setting out the facts of the mort- 
gages the lower Appellate Court erred in 
stating that not only the 6rst mortgage for 
Bs. 30 but the second mortgage for Bs. 90 
was in favour of one Sandhu, and this no 
doubt led to the framing of ground No. 2 
of this appeal. As a fact the second mortgage 
was in favour of the vendee. As explained 
in Devi DiUa v. Saudagar Singh (1) the 
onus on the vendee would be greater in the 
latter case. 

Kor the appellant it is contended that 
after setting the issue as to custom so 
as to place the onus on the plaintiff of 
proving that bis family was governed by 
custom, the lower Appellate Court erred 
in turning round and deciding the point 
on a presumption to the contrary. It is 
contended that no certificate is necessary 
as the present is not an appeal with re- 
gard to the onus which was rightly placed, but 
if the onus was wrongly placed the defendant 
should have had an opportunity to meet the 
new case. 

It is unnecessary to go into this com- 
plaint or into the questions of oonsidera' 
tioD and necessity, because in my opinion 
the lower Appellate Court has drawn a 
wrong presumption. It is admitted that 
the family does not follow agricultural 
pursuits and it is not shown that it ever 
did so. The deceased vendor earned his 
living as a labourer and as a servant. 
The decision in Taj Muhammad v, Sayad 
Muhammad (2), which also related to Arains 

(1) 65 P. R. 1900; P. L. E. 1900, p. 322. 

(2) 122 P. E. 1916; 34 Ind. Oas. 126; 94 P. W. E. 
1916j 48 P. li. E. 1917. 



in Jullundur oity, is distinguishable in 
that in that case it was proved that the 
ancestors of the family were agrioaUnrists 
who had migrated to Jullundur. There 
is no such evidence in the present case. 
Apparently the head-note in that case states 
the findings too generally. In Fakhar-un» 
niaa v. Malik Bahim Bakhsh (3) it was held 
that there was no such presumption in the 
case of Arains living in the Sabzi Mapdi 
at Delhi and again in Muhammad Hayat 
Khan v. Sandhe Khan (4) it was held that 
no such presumption existed in. . the . case 
of Bijpnis, I quote the following remarks 
from the latter judgment : — 


It appears to me that in order to 
apply the initial presumption against the 
power of alienation laid down by the 
Full Bench judgment in Oujar v. Sham 
Das (5) it is necessary to prove not merely 
that the family belongs to an agriouUnral 
tribe but also that its main oocnpatioo h 
agriculture. As further explained in Bamjt 
Lai V. Tej Bam (6) the presumption in favour 
of a restricted power of alienation applies 
to members of agricultural tribes who are 
members of village oommunitiee. But where 
a family, though members of an agricultural 
tribe, has altogether drifted away from agri- 
culture as its main occupation and has 
settled for good in urban life and adopts 
trade, industry, or service as its principal 
occupation and means and source of livelihood, 
I am not incHned to hold that any initial 
presumption would exist or apply that the 
power to alienate anoestral immoveable pro- 
perty by the members of such family i® 
neoessarily restricted.” 


In the present case it is not shown tha 
the family ever followed agricultural P*”^' 
suits or how they became posseased o 
the house in question. It may have been 

bought. 

I also quote the following from the sa 


judgment: — .. i 

“Even, however, if it were 
Ghulam Muhammad and his two sons bei 
Bajputs had a restricted power of . 
tion respecting landed property, 1 
ed to agree with the learned 


(3) 23 P. B. 1897. 

(4 66 P. B. 1908: 105 P. W. E. 1903. 
(6) 107 P.B. 1887. 

(6) 73 P. E. 1895 (F. B.). 


Vol, LIV] INDIAN OASES. 389 

ECXTTMATT PUTHEN ViBIlTfl SBEHAAi TABIEB V. KOTAKAT. 


Jadge that the rule does not apply to 
hODEe property of the olass in dispute in 
the present ease. I agree with him that 
the rule would apply to property oonneoted 
with anaestral lands^ and not to house 
property altogether unoonneoted and whioh 
was aoquired in a town or city as a means 
of investment.*’ 

There is no evidenoe relating to the 
history of this house, and it oannot be 
assumed that the rights in it were aoquired 
in Qonneotion with anoestral agriooltural 
land. But even if. as suggested in Ellis’ 
Customary Law (page 199). the above prinoi^ 
pie has sinoe been extended to all ancestral 
property, a proposition whioh is denied 
by Counsel for the appellant. I am of opinion 
that the plaintiff has failed to prove that 
Umar Din bad only a restricted power of 
alienation. On this finding it is unneoeS' 
sary to oonsider the findings of the lower 
Appellate Court regarding neoessity. 

I. therefore, aooept the appeal and revers- 
ing the judgment and deoree of the 
lower Appellate Court, dismiss plaintifi’s 
suit with ooats throughout. 

Appeal accepted. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 830 op 1917. 
September 25. 1919. 

— Mr. Justioe Seehagiri Aiyar 
and Mr. Justioe Moore. 
KUTUMATT PUTHEN VARIATH 
SEKHARA VARIER (Deceased) ANDoraEas 

— Dependants Nos. 1, 3 and 31 and Legal 
Rcpbbsentativb op the Deceased Appellant 

No. i — A ppellants 
versus 

KOTAKAT alias THYYATHILLATH 
KKSAVAN MUSAD and others — Plaintiff 
AND Dependants Nos. 12. 13, 15 to 23, 

30. 32 AND 33 — Respondents. 

Malabar Law— Appointment of heir — Succession to 
estate of appointee— Rights of relations of natural 
/amily—* Ananthira avakashatn,’ meaning of. 

Aooording to the customary law of Malabar the 
relations of the natural family from which an heir 
is constituted are entitled to succeed to that heir 
if he dies sonless. The appointment of an heir is 
▼ery different from an adoption, [p 390, col. 2.] 

The expression ‘atianthira avakaeham' only means 
the right of heirship, and the appointment of a 
person with *ananthira avahasham’ rights enables 
his natural relations to succeed to his property, 
[p. 390, ool. 2.] 


Second appeal against the deoree of the 
Court of the Temporary Subordinate Judge, 
Palgbat, at Caliout, in Appeal Suit No. 292 
of 1916 (Appeal Suit No. 447 of 1916 
of the Distpiot Court), preferred against the 
deoree of the Court of the District Munsif 
Walluvanad, in Original Suit No. 99 of 1913] 

This seoond appeal oame on for hearinS 
before Seshagiri Aiyar, and Phillips, JJ 
on the 21st November 1918. 

Mr. 0. V. Anantha Krishna Aiyar^ for the 
Appellants. 

Mr. 0, Madhavan NaiV, for the Respond' 
ents. 


JUDGMENT. — The last two members 
of a Nambudri lllom, known as the Kotakkat 
Illom, were Kesavan. and Nangeli. In 1849 
one of them, Eesavan. mortgaged the pro* 
perty in dispute by Exhibit B to the 
Tarwad of defendants Nos. 1 to 12. He died 
after 1852. Iol855tbeonly surviving member 
Nangeli appointed one Narayana Moosad 
as the heir to the properties of the Tarwad. 
In 1856 she appointed Damodaram during 
the lifetime of Narayana. In 1858 Narayana 
brought a suit to redeem the Kanom executed 
by Kesavan in 1849. Damodara intervened 
and disputed Narayana’s title. There was 
a oompromiee (Exhibit E) in 1859 by 
which Damodara’s right was reoognised by 
Narayana and the suit was dismissed. 
There was a Kanom by Damodara in 1859, 
whioh is Exhibit A, to the Tarwad of 
defendants Nos. I to 12. Damodara died in 
1896. Damodara prior to his being appointed 
heir belonged to a Tarwad known as Tbiyyath 
Tarwad. Damodara died issueless and the 
present suit is by his natural brother to 
redeem Exhibit A. The two Courts below 
have found that Damodara was legally 
and validly appointed heir by Nangeli. 
They have also found that Exhibit A ig 
genuine. 

The question whioh was strenuously 
argued before us was whether the present 
plaintiff is the heir of the deceased Damo- 
dara. The District Munsif was inclined 
to the view that the members of Tbiyyath 
and Kotakkat lUoms were related to each 
other as Dayadees. The Subordinate Judge 
ha, expressed no opinion on that qnestion. 
It was snggested hy Mr. Madhavan Nair, who 

30 of the lower Court’s judgmeot must 
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be regarded as a finding on the question 
of relationship. In that paragraph the 
Subordinate Judge refers to his having 
found that the plaintiff was recognised as 
the legal representative of Damodara in 
a number of transactions and concludes 
by saying: **£ find the issue for the plaint- 
iff.” In paragraph 25 wherein he discusses 
this recognition there is not a word about 
the relationship between the two Tarwads. 
There is considerable body of evidence 
on the question and, therefore, we cannot 
regard that the Subordinate Judge applied 
his mind to the consideration of the facta 
bearing on it. 

It was then argued by the learned 
Counsel for the respondents that under 
Exhibit D, which was executed by Nangeli 
to Damodara on the occasion of his 
appointment as heir, not only Damodara 
but all his relations were taken into the 
Eotakkat Illom. The expression on which 
great reliance was placed is *Anantbira 
Avaksham*. Neither in the Munsirs 
Court nor before the Subordinate Judge 
was any reliance placed upon these words 
as constitnting the plaintiff as the heir to 
Damodara. 

^ There is no definition of the word 
Ananthira Avakasham’ in any of the trea- 
tises on Malabar Law or in any of the 
judgments of Courts. There are observa- 
tions in Vasudevan v. Secretary of 
State (1) which rather suggest that 
this expression is synonymons wiuh 
heirs. However, we do not desire to ex- 
press any definite opinion on the question. 
If th(re is any evidence on record upon 
which a finding can be given regarding 
the meaning of this expression, we may 
ask the lower Appellate Court to consider 
the evidence and to submit a finding. We 
are not inclined to allow fresh evidence to be 
taken on the question, because if the plaintiff 
relied upon this expression in Exhibit D as 
constituting him the heir to the Tarwad, he 
ought to have examined witnesses in that 
behalf. 

There can be no donbt that in a large 
nomber of proceedings to which the defend- 
ant was not a party but which were 
instituted by the plaintiff he has been 
recognised by Courts and by the parties 

(1; 11 M. 167 at p. 189, 


to those proceedings as the heir to Damo- 
dara. There is also the fact that the 
Government, which contemplated at one 
time a claim to the property as escheated 
to the Crown, recognised the plaintiff as 
the heir. These various proceedings tend 
to show that according to the customary 
law of Malabar the relations of the natural 
family from which an heir is constituted 
are entitled to succeed to that heir if be 
dies issueless. There is also the fact #hioh 
is well recognised in Malabar that the 
appointment of an heir is very different from 
adoption. The very fact that Nangeli, an 
unmarried woman, was considered to have 
properly appointed Damodara as heir to 
the property of the Tarwad to which 
she belonged, shows that there is a differ- 
ence between adoption and the appoint- 
ment of an heir. Therefore, it is possible 
that although Damodara was regarded as 
an adopted son and his natural relations of 
the Tarwad from which he came may not be 
his heirs, bis appointment as heir from the 
Tarwad would not preclude such relations 
from Buooeeding to bis property. That is 
again a matter upon which the Subordinate 
Judge has expressed no definite opinion. 

There is also the further question whether 
the plaintiff has not acquired title to the 
properties of the Tarwad by adverse posses- 
eion. That would depend upon bow far to 
the knowledge of the defendants he set up 
his right. This aspect of the question also 
has not been considered by the Subordinate 
Judge. We must, therefore, ask for findings 
upon the following questions;— 

(а) Were the members of the Kotakkat 
Tarwad and those of the Thiyyath Tarwad 
related to each other? And if so, how? 

(б) Whether under the customary law of 
Malabar the natural relations of an appointed 
heir are entitled to sucoeed to the appointees 

properties? 

(c)^ Whether the appointment of a person 
with ‘Ananthira Avakasham* rights enables 
bis natural relations to succeed to his property? 

Cd) Whether the plaintiff has acquired 
title to the property by prescription? 

The findings must be submitted within two 
months and 7 days will be allowed for 
objections. No fresh evidence. 

In compliance with the above order in the 
judgment the Temporary Subordinate Judge 
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at Ottapalam sabmitted the following 
FINDINGS — I am asked to snbmit 6nd- 
logs with referenoe to the evidence on record 
on the following points: — 

1. Were the members of the Kotakkat 
Tarwad and those of the Thiyyath Tarwad 
related to each otfcei? And if so. how? 

2. Whether under the customary law of 
Malabar the natural relations of an appointed 
heir are entitled to succeed to the appointee’s 
propertieF? 

3. Whether the appointment of a person 
with ‘Ananthira Avakasham’ rights enables 
his natural relations to succeed to his pro* 
perty? 

4. Whether the plaintiff has acquired a 
title to the property by prescription? 

2. Dt Issue . — The evidence relating to the 
question of relationship between the two 
llloms is that furnished by Exhibit XXVIII 
and the deposition of the present plaintiff in 
this litigation. Exhibit XX7III is the 
record of the evidence of the late Damodaran 
Moosad in Original Suit No. £03 of 1890 on 
the 61e of the District Munsif, Angadipuram. 
Damodaran Moosad then stated that he had 
been adopted into the Kotakkat Illom 
and that he bad no right to the property of 
Thiyyath illom He has ampHBed these 
statements by a reference to the question of 
pollution between the llloms. According to 
him be would observe pollution for ten days 
on the death of any member of the Thiyyath 
Illom, but that the members of Thiyyath 
Illom did not observe pollution when Nangeli 
Manayamma who adopted him died in Andu 
1036 (18b0 — 1861). Apparently, his idea 
was to keep open his connection with bis 
natural Illom for his own purposes while 
seeking to make out that the converse was 
not the case. 

3. Then there is the evidence of the 
present plaintiff, which is to the effect that 
the members of bis family are att datakam 
heirs of Kotakkat Illom having ten days’ 
death pollution. This deBnite statement, it 
may be pointed out, stands uncontradicted, 
no effort having been made to displace it by 
any testimony to the contrary. 

4. As between Damodaran Moosad and 
his brother, the plaintiff in this case, I think 
that the statement made by the latter should 
be preferred. Any weight that might other* 
wise be due to the evidence given by Damo* 
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daran Moosad is taken away by the fact 
that in 1891, when be was examined in 
Original Suit No 503 of 1890, he was trying 
to establish his status as adopted heir. He 
was naturally, therefore, inclined to attribute 
all the results of a regular orthodox adoption 
to his case and in consequenoe he seems to 
have thought that he would strengthen bis 
position by disclaiming mutual ties of rela* 
tionship between the two llloms. Self-interest 
of another kind, however, made him careful in 
safeguarding his own rights in his natural 
Illom. On this ground 1 consider that literal 
effect should not be given to his statements 
of the year 1891. The plaintiff’s evidence 
is not vitiated by any such motives and if 
bis assertion were untrue, it is not easy to 
see why the defendants made no effort at all 
to establisb their present suggestion. More- 
over, Damodaran’s own evidence shows that 
the two llloms were of the same goiram and 
that be claimed to be attalatakaui heir to 
the Thiyyath Illom only in the character of a 
member of the Kotakkat Illom. But this 
could only be on the footing that the mem- 
bers of the two llloms were dayadis. That 
his testimony as a whole cannot be accepted 
at its face value can be judged from his 
pretended ignorance as to whether the two 
families had relationship through pollution 
between each other. 

5. I think it is reasonably clear that the 
members of the Kotakkat and Thiyyath 
families were related to each other as dayadis, 
having what is known as ten days’ impurity 
or pollution; or in other words, sapindas of 
each other, I answer the 6rst question 
accordingly. 

6. 2nd Issue . — The question is whether 
under the customary law of Malabar the 
natural relations of an appointed heir are 
entitled to succeed to the appointee’s pro- 
perties. In Kuuxaran v. Narayanan (2) it 
was held that the son of a daughter married 
in the Sarvaswadanom form may inherit to 
his father’s Illom as an attalaiakam heir, 
although bis father would have no right at 
all in regard to the properties of the wife’s 
Illom. This ruling shows that in case of an 
adoption there may be ultimate rights of 
sucoession on failure of the ordinary line of 
heirs. In the present case what happened 
was that the plaintiff’s brother Damodaran 

(2) 9 M. 2no. 
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Moopad was not regularly adopted into 
the Kotakkat Tllom by its last representative. 
Napgeli, but that be was merely appointed 
heir to the lllom (Vide Exhibit D). 
In such a oasa it seems to be clear on the 
authorities that Damodaran would not lose 
the rights possessed by him in his own 
natural family fMayne’s Hindu Law, seotion 
204; Vasudevan v. Secretary of State (1)], 

7. The above proposition was not contro- 
verted by Mr. K, P. Raman Menon, but his 
argument was that although Damodaran 
might have had rights in his natural lllom, 
the plaintiff is not possessed of the converse 
right of snocession as heir to Damodaran in 
regard to the properties of the Kotakkat 
lllom. The line of argument adopted by Mr. 
Raman Menon was that Exhibit D evidences 
an adoption in the kritrima form and that as 
such all the incidents of such an adoption 
as stated by Mr. Mayne in regard to the 
MithiJa country should be held to apply to 
Damodaran’s appointment. But the argu- 
ment overlooks the fact that the affiliation of 
an heir to a Nambudri lllom by appointment, 
such as that of Damodaran under Exhibit D, 
resembles the kritrima adoption of Mitbila 
only in this respect that both are based on 
purely secular motives and that in both no 
particular form or ceremony of adoption is 
a prerequisite to its validity. Beyond this, I 
do not think it would be safe to push the 
analogy. 

8. The decision in Vasudevan v. Secretary 
of State (1) continues to be the leading oaee 
on the subject of adoption or affiliation 
among Nambudiris. Mr. Mayne’s observations 
regarding adoptions by Nambudiris are 
almost wholly rested on the remarks to ba 
found in the judgment of the High Court. 
That judgment, however, is very oanttously 
worded with regard to this matter. Their 
Ijordships say: “it may well be that the 
power to appoint an heir is equivalent to 
/criVrima.. .adoption”(the italics are mine), and 
not, be it noted, that it is an actual kritrima 
adoption. All that appears from the dis- 
cussion of the evidence and the observations 
in the above judgment is that there are 
three kinds of adoption among Nambudiris, 
that the first two of them are regular 
adoptions with some kind of religious cere- 
mony accompanying them, and that the 
third is a mere affiliation by appointment 
without any religions ceremony whatever, 


i / , [ 18 ^ 

KOTA BAT. 

“ • • • 

Exhibit D is an instance of the third qlass. 
Bat I do not find any warrant anywhere for 
foisting upon it all the various legal, inoidepta 
attaching to the kritrima adoption of Mithila. 

9. A single illustration will suffice to 
show the untenable nature of the argument. 
In Mithila, a kritrima son can be adopted to 
the^ mother alone or to the father alone, 
while both are alive, and will then take only 
the property of the person adopting. But I 
do not think that anyone can be found to 
assert that a Nambudiri wife can make a 
valid adoption to herself alone in the Mfthila 
sense and without reference to her husbtfnd or 
to the lllom of which they are members. On 
the other band, snob evidence as there is in 
this case goes a great way in supporting Ahe 
plaintiff’s contention. 

10. In 1892 Damodaran Moosad together 
with bis brother Kesavan Moosad, the present, 
plaintiff, executed the document Exhibit 
2II in respect of some of the properties 
belonging to Thiyyath lllom. This is evi- 
dence showing that notwithstanding the 
appointment under Exhibit D, Damodaran 
was exercising all the rights of a member 
of his natural lllom, and it also forms a basis 
for inferring that the properties belonging 
to Damodaran and. his brothers were treated, 
by them as joint so as to be capable of beioff' 
taken mutually by right of succession. 

11. Then there are documents showing 
public recognition of the usage under 
consideration. Exhibits P and BB are. 
judgments of the Court of first instance 
and the Court of Appeal, respectively* in 
a litigation in which Damodaran Moosad 
was the plaintiff. He obtained a decree 
but died before putting it in execution. 
On his death the present plaintiff’s nephew 
Govindan Moosad applied for and was 
granted the snccession oertificatSi Exhibit 
Q. for realising the decree amount as heir 
to Damodaran. Exhibit B is the exe? 
cation petition presented by Govindan 
Moosad and the present plaintiff jointly* 

It is noteworthy that no point was then 
taken that these were not the heirs of 
Damodaran in regard to the Eotakkat 
lllom. 

12. The next aeries of doenmeots are 
Exhibits H, HI, XIIl and H2. These 
relate to a litigation by Narayanan Moonad* 
who claimed to be the earlier and reJ 

appointee of Nangeli, To tbw 
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(bjp pr836Dt plftintiS and bis cepbew 
GoviodaD Moosad were impleaded as de- 
fendants Nns. 2 and 3. 

• • ^ • • 

13. The next doonmenfc, Exhibit T, is 
speoially important. It is an order of the 
Tabsildar of Wallnvanad for transferring 
the Patta for the Kotablrat lllom pro- 
perties to the present plaintiff’s name as 
bein^ Damodaran’a heir. The order shows 
that Government desisted from enforoiog 
their right of esoheat, as oontemplated by 
themp becaase on enquiry they were 
satisfied that the plaintiff suoaeeded to the 
Kotakkat properties as aiialatufcam heir, 

14. The toregoiog will show the ao- 
oeptanos by Government and other third 
parties of the rights of the plaintiff as heir to 
the Kotakkat lllom properties of Damodaran 
Moosad. Exhibit XI shows that the present 
oontesting defendants were wall a wire of 

*'*8ht8 claimed by the plaintiff in the 
litigation evidenoed by Exhibits X series 
and Xtll, Until now they have never 
thoagfat of impngning the plaintiff's status 
as heir and this oondnot on their part 
attraots the importanoe it deserves. 

15. 0 1 a gd.neral survey of the autho 
nlies dea^ir g with the sabjeat of adoption 
among Naibiiinsand the faots disolosed 
by the tv.Jdnpe in this litigatior, I think 
that the appointment of an heir by the 
last member of a Nambn^iri lllom oon* 
stitat-is the appointee tie fucoessor to 
the lllom properties but without outting 
off his rights in his own family. The 
result would be that wl.ile he woold 
take the properties of the lllom into whioh 

a IS affiliated, he rftains his position in 
18 own lllom for p irposes of snooessi >□ 
aod inheritanoe. In other words, while 
the form of the affiliation mpy be com- 
pared to the krttriifza adoption of the 
anskrit texts, the legal statns conferred 
^ affiliation resembles more nearly 
hat of the dwymushynyana son. In saying 
80 , I wish to guard myself against being 
anpposed to attribnta to the affiliation all 
8 incidents of dwym.ushyayan'i adoption 
any more than alt the incidents of a 

Adoption as now understood in 
ithila. The nmoadure by which an 
8 la^on is elT-*-! e 1 among Nambadiris 
ana the legal fijwing from it ara 

on irely matters of special n^age as existing 
among them, an] it is only ij a loo s 


or general sense that the aot by which 
an heir is oonstitoted can be classified 
and labelled under one or other of the 
recognised heads of adoption enumerated 
in the Hindu Law books. 

16. My opinion on the point raised is 
that on the faots in evidence in this case 
the natural relations of an appointed heir 
are entitled under the onstomary law of 
Malabar to succeed to the appointee’s pro- 
perties. 


17. Zrd ifswfl.— The question raised by 
this issue falls under the previous issue. 
The expression ‘Ananthira Avakasham’ 
means nothing more than the right of 
heirship and no special or teobnioal signi- 
Boanoe attaches to it. This was conceded 
by the learned and experienced Nair 
Vakils on either side that argued the 
case in this Court. I may also refer to 
Lcgan’s Manual of the Malabar District 
(page 243), where tie wcrd *AcaElhravar* 
is tendered as ‘suoofssor’ or ‘heir’. The 
expression as occurring in Exhibit D was 
conceded by the learned Vakils on both 
sides to mean only that Damodaran was 
to take the properties as heir to the 
lllom alter Nangeli. I would, therefore, 
find the issue in the affirmative. 

18. Ath hsve.— l think the plaintiff 
must be considered to have acquired by 
prcEoriptioD the right claimed by him 
ti 2 ., that he is heir to whatever propeities 
Damodaran Moosad left. For this the 


JUOILI 




Thtre was a keen dispute between the 
prtsaat plaintiff and the present con- 
testing defendant No. 1 and Narayanan, 
Moosad already referred to and a fourth 
man, with regard to the propeities of a 
Devaswom attached to the Kotakkat lllom. 
The contest then took the shape of rival 
claims to registration of name in the 
Revenue Regieter. The Speeial Deputy 
J oUeotore order ooDtaius the followiDg-— 

• ‘o have been 

instituted by Narayanan Mooaad in whioh 

the Uraima question may probably be 

their winb)gDei.a\o hlv" 

Alth*'^*h ■ ““‘il its disposal”" 

Althongh in the reanlt the Depnty OoUeotoP 

ordered registration to be made in 

nsmes of all four olaimantT 7„ 

Of snob properties as they were bSJ 
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iDdividii&llyi the order shows that the 
fight as regards Damodaran Moosad’s 
properties was considered to lie between 
Narayanan Moosad on thp one hand and 
the present plaintiff on the other. The 
other parties, including the present con- 
testing defendant, were content to abide 
by the result of the civil litigation. 
Narayanan Moosad’s suit ended adversely 
to him. Thereafter the present plaintiff’s 
claim as heir to Damodaran Moosad was 
not further challenged by any one. 
That claim was publicly put forward to 
the knowledge of the contesting defend- 
ants, and it was of a nature which 
imported all the elements of an exclusive 
and hostile title. It seems to me that 
it is too late in the day for the defend- 
ants to question the plaintiff’s general 
right to the Kotakkat lllom properties as 
Damodaran Moosad’s heir. 

This second appeal coming on for 
final hearing after the receipt of the 
findings of the lower Appellate Court 
upon the issues referred by this Court 
for trial, the Court delivered the follow- 
ing 

JUDGMENT. — On the finding that the 
plaintiff is the Attalatakam heir which 
we accept, the second appeal fails and 
18 dismissed with costs. (Separate set to 
32Dd defendant and the plaintiff.) Time 
for redemption, three months from this date. 

M. . 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal FROtf Appellate Decree No. 964 

OF 1917. 

June 19, 1919. 

Present : — Justice Sir Ernest Fletcher, Kt., 
and Mr. Justice Cuming 
GOLAPJAN BlBI wife of Sheikh UJIR 
MAMUD aWa« JAMlR MAMUU— 
Plaintiff — Appellant 
versus 

Sheikh DIL MAMUD and others — 

Respondents. 

Landlord and tenant^ Occupancy holding, non. 
transferahle^Trans/er by tenant in favour of heir 


toithoui giving up po88e88%on-~.Landlordt right of, 
re-entry of. 

A tenant of a non-transferahle oconpanoy holding 
purported to transfer the holding by two doon- 
ments, one in favour of his wife and the other .in 
favour of his daughter. Notwithstanding these 
documents, however, he remained on the holding 
and resided at the house ereoted on a portion 
thereof down to the date of his death. His .wife 
and daughter were living with him and on his 
death became entitled to the holding as^his 
heirs: 

Held, that the possession of the widow and 
daughter was lawful possession as heirs and that 
the landlord did not acquire a right of re-entry 
and was not entitled to disturb their possession and 
that the mere fact that the tenant executed two 
invalid documents in their favour did not alter the 
character of their possession [p. 395, col. 1 .] 

Appeal against the decree of the Sobor* 
diuate Judge, 3rd Court, Mynjcn- 
siugh, dated the 5th of January 1917, 
affirming the decree of the Munsif of Iswar- 
gunj, dated the 10th of January 1916. ' 
FACTS appear from the judgment. 

Babn Birendra Kumar De, for the Appel- 
lant. — The raiyat was in possession of a non* 
transferable occupancy holding. He purport- 
ed to transfer it by two documents and 
so the landlord was entitled to claim re- 
entry. The landlord can have khas possession 
under the oiroumstanoes, inspite of the fact 
that the raiyat lived on the land up to hi® 
death. Of the aforesaid holding one portion 
was transferred by hiba btl ewas and the 
other by sale. The learned Subordinate- Judge 
says that the hiba.hil etoat was not a sale bn 
a gift for exchange. 1 submit it is not so an 
the landlord can come in. Hiba^bil ewatw a 
sale. As there is a sale of the entire holding, 
the landlord can certainly come in. The 
learned Subordinate Judge says there 
was no transfer of the entire holding. Ad 
further as the transferees are in possession, 
no delivery of possession is at all 
The moment the raiyat has transferre 
holding, the landlord can get ftAos posses 
sion. The transfer is operative between 

parties, bnt it does not bind the Ian or . 

Baba Kali Kinkar Ohakerhutty, tor tns 


ispondents, was not called upon. 

JUDGMENT. ^ .. 

Flbtobbb, J, — I think in this ^ 

Qolnsion arrived at by the learned 
the lower Appellate Court is oo • -J 
hongh ftll the reaeooa that he haa KW 
y not appear to be sound. The aMBhon 
on this, did the landloH aoautre a 
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right of re-entry to a non transferable 
ooonpanoy bolding? Tbe landlord’s right 
of re-entry is snpposed to have arisen by 
reason of Abdnl, the tenant, having ezeoated 
two dooaments. one in favour of his wife 
and the other in favour of bis daughter. 
The faots fonnd were these: That notwith- 
standing these two doouments, Abdul re- 
mained on the holding and resided at the 
house ereoted on a portion thereof down to 
the date of his death. He died on this 
holding. At that time his wife and daughter 
were living with him and, therefore, imme* 
diately on Abdul’s death, his wife nnd 
daughter beoame en^tled to tbe property as 
his heirs and the mere faot that be pur- 
ported to give them two invalid doouments 
during his lifetime did not alter tbe 
oharaoter of their possession Their pos- 
session was a lawful possession and one 
whioh the landlord was not entitled to 
disturb. I thiuk the deoision arrived at 
by tbe learned Subordinate Judge is 
oorreot. The present appeal, therefore, fails 
and must be dismissed with costs. 

Coming, J. — I agree. 

Appeal dismiased. 


ALLAHABAD HIGH COURT. 

Civil Revision Petition No. 172 op 1918. 

November 21, 1919. 

Present: — Mr. Justice Lindsay. 

HAM LAGAN PANDB and another — 
Dependants — Applicants 

versus 

MUHAMMAD ISHAQ KHAN and another 
— Plaintjfpb—Opposite Parties. 

Pre-emption suit — Decree directing payment of 
certain amount and awarding costs — Plaintiff, whether 
entitled to deduct costs. 

Where a pre-emptor is directed to pay into Court 
a speoiflo sum of money and is awarded costs, he 
is entitled to deduct the amount of the costs so 
awarded from the sum he is directed to pay into 
Court, [p 396, col. 1.] 

Civil revision against the deoision of tbe 
Munsif, Ghazipur, dated the 26th Angnat 

1918. 

Mr. K, K. VatmOy for the Applicants. 

Mr. S. N Mukerjesy for the Opposite 

Parties. 

JUDGMENT. — It appears that tbe 
plaintiffs opposite party in this case brought 
a suit for pre-emption and on the 30th 


of May 1918 got a decree. Aaoording to 
the decree the plaintiffs were liable to 
pay a snm of Rs. 100, and the deoree 
provided that in default of payment 
within one month from the date of the 
deoree the suit should stand dismissed. 
It IS also apparent that the deoree awarded 
a sura of Rs. 9 odd to the plaintiffs by 
way of costs payable by the defendants. 
What followed was this: Within the 

prescribed period of one month the 
plaintiffs deposited a sum of Rs. 99. 
Why this sum was deposited is* not 
altogether clear, but for the purpose of 
deciding this case it is not necessary to 
ezamine this question. Later on it was 
noticed that the full amount of Rs, 100 
mentioned in the decree as the purchase- 
money bad not been deposited. On the 
26th of August 1918 the plaintiffs made 
an application to the Court praying for 
extension of the time in order that the 
de6oifc of one rupee might be paid into 
Court. The lower Court thereupon passed 
an ex parte order extending the time. The 

Court professed to act under section 151 of 
the Code. 

This application has been 61ed here for 
tbe purpose of obtaining a revision of the 
lower Court’s order. A preliminary objection 
was raised to the hearing of this applica- 
tion on the ground that the order of the 
first Court was appealable, bnt in view nf 
the Pull Bench decision repolZa a 
Suranian Singh v. kambakal Lai fl) 
this argument cannot prevail. It was there 
held that an order snob as has hen 
passed by the Court below in the present 
case was not appealable and oonld onjy 
be made the subject of revision. There 

IS no bar, therefore to the entertaining of 

this application. The other anestinn • 
whether the order of the Court h I 
can be disturbed in revision Ts ^ 

indeed been held in varinnn .« ' • 

Court that, in, oases wh^ a do 
pre emption is passed in the t 
down in Order XX. rnU ll 
of Civil Prooednre. it ig 
Courts to extend the time fixed“V“ 
meet. That principle was laid ^ i 

was affirmed by the Pull Blnch'^lur 

(y 21 Tnd, Cas. 685, 36 A 682 . Mat 

(2) 17 Ind. Cas. 912; 10 A. J. 520 ^^* 950. 
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whioh I have already referred. It has, 
however, been argaed here that although 
the plaintiffs pre emptors deposited only 
a sum of Rb. 99 within the period Bzed, 
there was nevertheless a full oompltanoe 
with the direobion contained in tbedeoree, 
and it is sought to make good this argu* 
ment by referring to tbo faot that under 
the deoree the plaintiffs were entitled as 
against the defendants to a sum of Rs. 9 
odd by way of oosts. The learned Counsel for 
the opposite party has referred me to several 
oases in support of this oontention. One 
of these is mentioned as Bechai Singh 
V. Shami Naih (3). It was a ease 
deoided by Mr. Justioe Banerji on the 25th 
of April 1911. 1 have had the record of 

the case before me. It is Second Appeal 
No, 91 of 1911 [^Bechai Singh v. 
Shami i^ath ( 3 ) 3 . It was there held 
by Banerji, J , in accordance with other 
rulings of this Court that in a case like 
the present where the pre emptor plaintiff 
was entitled to oosts, he was entitled to 
deduct any portion of the purchase* money 
unpaid from the amount of oosts owing to 
him. 11 follows, therefore, that this principle 
has been accepted and it mast be held in the 
present case that the plaintiffs complied sub- 
stantially with the terms contained in the 
deoree. I observe that this ruling of Mr. Jus- 
tice Banerji was affi(*mod in Letters Patent 
Appeal on the ii;7th cf July 1911. I have 
also been referred to another ruling of a 
Bench of this Court to be found reported 
as All Husiin w.Amin Ull-ih (4). There it 
was laid down that where a pre-emptor 
deposited in Court the sum he was required 
to pay by the decree to the vendee less 
the costs awarded to him, he had com- 
pletely complied with the order of the 
Court. In this raliog the decision of Mr. 
Jaatioe Banerji to which I have referred 
above was quoted. It seems to me, there- 
fore, that on the authority of these oases 
it is not possible for me to hold in 
favour of the applicants here that there 
was a failure to comply with the terms 
of the deoree and that being so, it is not 
oompetent to me to interfere with the 
order of the Court below, although it may 
be that the Munsif was not, as a matter 
of law, entitled to estend the time and 

(S) 10 Ind. Cas, 4^4; 8 A. L J. 27 'Notes). 

( 4 ; 16 Ind. Cas. 337j 10 A. L. J. 153} 34 4. 596. 


pass the order whioh he actually passod. 
If it appears that there was substaptlal 
compliance with the terms of the deoreoj^ 
then the order ought to be allowed tp, 
stand although it may be oonoeded to 
wrong in form. The result is that 1 dismiss 
this application with costs to . the opposite 
party. 

Application dismUted, 


CALCUTTA HIGH COURT. 
Appeaii prom Appellate Deoree No, 2157 

OP 1917. 

June 16, 1919. f 

PresBnti — Mr, Justioe Ohatterjcaand 
Mr. Justice Duval. 

NABENDRA NATH KUTI and otbebs— 

Dependants —Appellants 

versus 

SATYADHAN GHOSAL and othebs — 

PlAI NTI FFS — Res PONDE N TS, 

Bengal Tenancy Act ( VIII B. C. of 1886), s. 62-- 
Landlord and tenant — Renf^ abatement of— Tenant, 
v-hether includes one of several tenants— One of several 
tenants, whether can claim abatement of rent— Appeal, 
abatement of. 

Tt is not open to one of many tenants to claim 
abatement of rent without making all the joint 
landlords and his co-sharers in the tenancy parties 
to the suit. [p. -397, col. 2 .] 

The expression 'tenant’ in section 62 of the 
Bengal Tenancy Act does not include the case cf 
a mere co-sharer tenant who has only a fractional 
share in the tenure: it means the tenant of the 
tenare and not one of many tenants, fp. 397, col. 2.3 
In a suit for rent by some co-sharer landlords 
the tenant defendants claimed abatement of rent, 
and their claim was allowed by the Court of first 
instance. On appeal by the landlords the lower 
Appellate Court reversed that deoree and held that 
the defendants were not entitled to an abatement 
of rent as all the landlords were not parties to the 
suit. Aerainst that decision the tenant defendants 
preferred a second appeal to the High Conrt 
during the pendency of whioh one of the tenants 
died, and his legal representatives were not brought 
on the record: 

Held, that in the absence of the legal represen- 
tatives of the deceased tenant-appellant the re- 
maining tenants were not entitled to claim abate- 
ment of rent, and that consequently the whole 
appeal abated, [p. 397, ool. 2 3 

Bhoopendra Narain Butt v. Romon Krishna Butt, 27 
C. 417} 4 0. W. S. i07, relied upon -/it 

Bhosai v. Aminuddi, o7 Ind. Cas. 847| 25 0. B. 
J, 469 at p. 47J s 21 0, W. N. 371, di8tingQiahe4. 
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Appeal against the deeree of the Sub- 
ordinate Judge, 2nd Court, Hooghly, dated 
the 18th June 1912, reversing that of 
the Munsif, 2nd Court at Uluberia, dated the 
16th Maroh 1916. 

FACTS appear from the judgment. 

Babn Monmaihanath Boy (with him Babu 
Jamini Eartfan Mookerji)^ for the Appel* 
lants.— I submit that the whole case should 
abate, as one of the legal representatives of the 
defendants was not made a party to the suit 
though he died more than six months ago. 
Bhoiaiy. Aminuddin (1). 

Babn Broia Lai ChuckerbutiVt for the Re- 
spondents. — The ease reported as Bkoopendra 
Narain Butt v. Ttomon Krishna Butt (2) was a 
case under seotion 52 of the Bengal Tenancy 
Act, but here the claim depends upon the 
oontraot between the parties. My submission 
is that the appeal does not abate. 

Babn Jl(fanmu^^a«af^ Ropy in reply. — 
Here all the tenants are parties and the 
effect of the death of one of them has vitiated 
the appeal. 

Bhoopendra Narnin Butt v. Bomon Krishna 
Butt t2) is the only authority against me but 
that is distinguishable. 

Refers to Bhosai v Aminuddx (1), 

JUDGMENT. — One of the defendants- 
appellants died more than six months ago, 
and no application was made for the sub- 
stitution of his legal representatives. That 
being BO, the appeal abates so far as that 
appellant is oonoeined. 

The question, however, is whether the 
whole appeal must fail by reason of the 
abatement of the appeal with respect to 
one of the appellants. 

The appeal arises out of a suit for 
arrears of rent instituted by some co-sharer 
landlords against the tenants. The tenant 
defendants claimed abatement of rent. That 
was allowed by the Court of first instance. 
On appeal by the landlords, the lower Ap- 
pellate Court reversed that decree and held 
that the defendants were not entitled to an 
abatement of rent as all the landlords 
were not parties to the suit. Against that 
decision of the lower Appellate Court, the 
present appeal was preferred. 

As stated above, one of the tenants (who 
were the appellants) died and his legal 

(1) 37 Ind. Cas. 847j 25 C. L. J. 4fi9 at p. 471; 21 
0. W. N. 371. 

(2) 27 0. 417j 4 C. W. N. 107. 


representatives were not substituted. That 
being so, the question to be considered is 
whether the remaining tenants are entitled 
now to claim abatement of rent. Upon 
that question, we may refer to the case of 
Bhocypendra Narain Buitv,Romon Krishna Butt 
(2) where the learued Judges pointed out 
that ** the expression ‘tenant* in section 
52 of the Bengal Tenancy Act does not 
inulude the case of a mere co-sharer tenant 
who has only a fractional share in the 
tenure, it means the tenant of the tenure 
and not one of many tenants”. We entirely 
agree with the view taken in that 
cape. If it were otherwise, it would be 
open to every oc-sharer landlord and every 
CO- sharer tenant to litigate the question 
of abatement of rent in separate suits 
and would result, as pointed out in 
that case, in '‘much confusion and almost 
endless litigation.” As observed by Mr. 
Justice Banerjee, there is no real hard- 
ship in the case so far as the tenant defend- 
ant is conoerued. It is always open to 
him to bring a snit for abatement of a rent, 
making all the joint landlords and bis oo- 
sharers in the tenancy parties to the suit.” 

The learned Pleader for the appellants 
relied upon some observations in the case 
of Bhosai v. Aminuddi (1). That was not 
a suit for abatement of rent but a suit for 
recovery of rent by a co-eharer landlord under 
a kabuliat. The other oo sharer landlord 
was made a proforma defendant. The 
plaintiff prayed that the pro fcrma defendant 
might be joined as plaintiff if she desired 
to do so and a decree might be passed 
for the entire rent if it was found that 
the rent due to her was still left unpaid 
OD taking additional Court-fee from the 
plaintiff. There was no question of any excess 
area or of fresh adjustment of rentinoon* 
sisteot with the terms of the original 
tenancy. The rate of rent was fixed for 
the whole area at the inception of the 
tenancy and the tenant agreed to pay rent 
for the entire lands on the happeniDg of the 
contingency mentioned in the kabuliat. 
The suit was really to recover rent upon 
an ascertainment of the rent payable in 
accordance with the terms of the original 
letting, and it was held that the case did 
not come within seotion 52 of the Bengal 
Tenancy Act, but was maintainable under 
the general law, as the oo-sharer landlord 
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who had not joined as plaintiff was made 
a party to the suit. We do not think that 
that case helps the appellant in any way. 

We are aooordinfirly of opinion that the 
present appeal must fail and is dismissed 
with costs. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appbal No. 1613 op 1917. 

November 13, 1919. 

Present'. — Mr. Jnstioe Lindsay. 

BAZMIR KHAN and others — Plaintiffs 

Appellants 

versus 

RUSTAM KHAN and others — Defendants 

— Respomdents. 

Possession, title by, nature possessory iiile, 

•whether he7'itahle. 

A person in possession of property, however imper. 
feot his title may be, has good title as against the 
whole world, except the true owner, and such title 
is capable of descending by inheritance to his heirs. 
Until the true owner comes forward to assert a 
claim to the property, such heirs are entitled to 
continue in possession, [p. 399, cols. 1 & 2 ] 

Second appeal against the dearee of the 
Dietriot Judge, Badaun, dated the Ibth May 
1917. 

FACTS appear from the judgment. 

Mr. Ibin-i-Ahmad, for the Appellants.^ 
Admittedly Musammat Mnhammadi Begam 
was in possession of the property till 
her death, whether ehe was rightful 
owner or not does not affect the case. 
Had the defendants been the real owners 
they would have been justified in ousting the 
plaintiffs and obtaining possession. It is 
found by the Courts below that the defendants 
are not real owners. That being so, they 
are not entitled to dispossess the plaintiffs and 
the plaintiffs under the oironmstanoes are 
entitled to get back the possession from the 
defendants. 

The heirs of the last person in possession 
of the property have got good title against 
the whole world except the real owner and 
can claim possession. It was also submitted 
that such title, however imperfect, was herit« 
able and transferable. Reliance was placed 
on various authorities. 

Mr Iqhal Ahmad (with him Mr. Mangal 
Prasad Bhargava), for the Respondents, snb- 
mitted that it was the Revenue Court which 
Qrdered mutation of names and that the order 


■'[1S26 

shonld not be set aside. He farther submitted 
that the purchasers from Rustam Khan were 
bona Jide purchasers and their possession should 
not be disturbed. He referred to section 41 of 
the Transfer of Property Act. 

JUDGMENT. — This appeal, in my opinion, 
must prevail. The facts may be briefly 
stated as follows: — The dispute relates to 
a small parcel of Zemindari property which 
admittedly belonged at one time to a lady, 
called Mufaammadi Begum. She died in the 
year 1911. 

It is now admitted that before her death, 
that is to say, in the year 1907, Mnhammadi 
Begam made a gift of her property to 
two persons, Inayat Khan and Rustam Kbau. 
Rustam Eban is the principal defendant* 
respondent in this appeal. 

According to the finding of the lower 
Appellate Court the history of Insyat Khan 
and Rustam Khan is this They 'were 
foundlings who were discovered in the B'^zar 
at Peshawar by the husband of this lady 
Muhammadi Begum. They were brought to' 
Mubammadi Begum’s house and were reared 
as her children, she having no children 
of her own. It is found, however, that there 
was no blood relationship between Inayat 
Khan and Rustam Khan. 

Inayat Khan died in 1909 and at the time 
of his death he bad become the owner by 

gift of the property now in dispute. Claims 

for mutation in respect to this property 
were put forward by Muhammadi Begam on 
the oue baud and by Rustam Khau on 
the other baud. The Revenue OooHi 
decided in favour of Muhammadi Begami 
and the property continued to be recorded 
in her name down till the time of her 
death in the year 1914. After the death 
of the lady there was another dispute re* 
garding mutation. The present plaintiffs* 
appellants Bazmir Khan and others claimed 
mutation on the ground that they were 
legal heirs to the estate of Muhammadi 
Begam. Rustam Khan, the principal re* 
spondent, also claimed as an heir on the 
ground that he was the brother of Inayat 
Khan and was the true owner. The result 
of this dispute was that the Revenue Court 
awarded mutation in favour of Bustam 
Khan, and so we have the present suit u> 
which the plaintiffs claiming as heirs of 
Muhammadi Begam came into Court and 
asked for recovery of possession* 
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Goarts below have dismissed the plaintiffs’ 
olaim. 

1 have already referred to the fast that 
the story pat forward by Rastam Khan 
that he was the brother of Inayat Khan 
and ooDseqaently his heir has been ez< 
ploded. It is olear, therefore, that Rastam 
Khan has no rig^ht to this property on the 
groand that he is an heir of Inayat. On 
the other hand, it is admitted that the 
plaintiffs are the rightfal heirs of Maham* 
madi Begam. The learned Judge of the 
Court below, however, has taken a peouliar 
view of the ease. He says in his judgment 
that after the death of Inayat Khan who 
had acquired this property by gift, Muham 
madi Begam bad no right to possession 
of the property and oonsequently as she 
had no right and as Rastam Khan has no 
right to the property, it has escheated to 
Government; and so he says that the plaint- 
iffs, although he hnds them to be the 
rightful heirs of Muhammadi Begam, have 
no olaim to be put in possession on the 
ground that Muhammadi Begam bad no 
title to the property herself. It is olear 
that this opinion of the lower Appellate 
Court is wrong. While it may be the case 
that Muhammadi Begam had no title as 
heir to this property after the death of 
Inayat Kban, it is nevertheless olear that 
she was at least in possession without title 
and her possessory title was oapable of 
being disposed of either by transfer or by 
inheritanoe. The law on this subject has 
been well settled and I need not refer to 
the long series of authorities. The case 
specially lelied upon by the learned Counsel 
for the appellants is reported as Oobind 
Prasad v. Mohan Lai (1). That oase follow- 
ed the well known oase of Asher v. Whit- 
^ck (2), Another oase has been referred to 
in this oonneotion, an unreported oase, 
Second Appeal No. 1399 of 1913 deoided 
by Sunder Lai, J , on the 3rd of July 1914. 

There can be no doubt that at the time of 
her death Muhammadi Begam had a title 
whioh though perhaps imperfeot was never- 
theleas capable of descending by inheri. 
tanoe to her heirs, who are the plaintiffs, 
and until the true owner of this property 
oomes forward to assert a olaim, the heirs 


(1) 24 A. 167. 

(2) (1865) 1 Q. B. 1; 35 L. J. Q. 
(n. 8.) 926} 13 L. T. 254; 14 W. E. 26. 
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of Muhammadi Begam are entitled to posses- 
sion. I say nothing regarding the rights 
of Government in this matter. If the 
property has esoheated to Government, it 
oan oome forward and assert its olaim 
if so advised. All that is necessary to say 
here is that Rastam Khan, who has no title 
of any kind to the property, cannot be 
maintained in possession to the exolusion 
of the plaintiffs who are the heirs of 
Muhammadi Begam. 

The learned Counsel for the respondents 
in arguing his oase referred to the pro- 
visions of seotion 41 of the Transfer of 
Property Aot. I take it that his intention 
was to suggest that the defendants in this 
oase other than Rustam Khan were entitled 
to be maintained in possession notwithstand- 
ing the status of the plaintiffs as heirs of 
Muhammadi Begam. Their oase was that 
they were bona fide purobasers for value 
from Rastam Khan whose name was entered 
in the khewat. That plea is no answer 
to the plaintiffs* oase. If Rastam Khan had 
no title whatever to this property, he 
could not by sale or otherwise convey any 
title to this property to other defendants. 
As to seotion 41, it cannot help the oase 
of these defendants purchasers, unless indeed 
they oould show that there was something 
in the conduot of the present plaintiffs 
entitling them to say that their purchase 
could not be avoided by the plaintiffs. Seo- 
tion 41 covers the oase of the transfer of 
property by an ostensible owner, that is to 
say, by a person who has been in ostensible 
possession with the consent express or im- 
plied, of the true owner. No suoh oase oan 
be set up here, however, for in view of the 
facts whioh have been set out before, there 
18 nothiDg to SDggest that the present 
plaintifEs ever stood aside and oonaented. 
either expressly or by implisation, to Rastam 
Khan 8 holding himself ont as the owner of 
this property. On the oontrary it wag 
shown that they fought with Rastam Khw 
in the mutation Court and lost their ease 
there. No question of oonsent, express or 
implied arises and so seotion 41 has no 
apphoation. I have dealt now with a?l 
points whioh have been raised in tht oonr ® 
of argument and the result is thtt I find 

will“Iooord‘ingly* be*’ deomd 
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fees on the higher eoale. The appeal is 
allow^ed and the decree of the Coort belovr 
is set aside aooordingly. 

Appeal allowed. 


LA.HORB HIGH COURT. 

Civil Miscellaneoits Case No. 3a0 of 1919, 
Civil Appeal No. 285 op 1915. 

October 17, 1919. 

Present: — Mr. Jnstice Soott-Smith and 
Mr. Jastioe Wilberforoe. 

Musammat SATTO and others — Petitioners 

versus 

AMAH SINGH and others — Respondents. 

Civil Procedure Code (Act V of 190S^, ss, 110, 149 
-^Appeal, dismissal of^ for insufficiency of Courf-fee—^ 
A£irmation of decree of lower Court — Leave to appeal 

to Privy Council — SwbstanftaZ question of law Refusal 

to allow deficiency of Court-fee to he made up, whether 
question of law. 

A dcoroo of the High Court dismissing an appeal 
on account of insiiffioiency of Court-fee is one 
affirming the decree of the 1st Court within the 
meaning of section 110 of the Cidl Procedure Code. 

A refusal by the High Court to show any indul- 
gence under section 149, Civil Procedure Code, and 
allow the deficiency in Court.fee to be made good 
is not a question of law within the ’ meaning of 
section 110, Civil Procedure Code. 

Petition, under Order XLV, rule 3, Civil 
Procedure Code, for leave to appeal to 
His Majesty iu Council, against the judg- 
ment and decree passed on 7tb April 1919 
by this Courtin Civil Appeal No. 285 of 1919, 
printed as 53 Ind. Cas. 259. 

The Hon*ble Mr. FazUi- Husain, for the 
Petitioners. 

The Hon’ble Pandit Sheo Narain, R, B,, 
and Mr. M, L, Furi, for the Respondents. 

ORDER. — In this case plaintiffs* suit 
was dismissed by the first Court and an 
appeal to this Court was dismissed on the 
ground that the memorandum of appeal 
bore iosoffiaient Court«fee, the Court-fee 
payable on appeal being obviously the same 
as in the first Court. It was held that con- 
sidering the general oiroumstanoes and in 
view of the absence of any bona fide mis- 
take the Court would not in its discretion 
under section l49, Civil Procedure Code, 
allow the deficiency to be made np on the 
day of hearing. Against this decision a 
petition is preferred for leave to appeal to 
their Lordshipa of the Privy Council. Tho 


petition is contested on Ctbe ground that 
the decree of this Court affirmed the' 
dHoision of the lower Court and that the 
appeal did not involve any subatatatial 
question of law. Counsel for the petitioners 
contended in a lukewarm fashion, with no 
authority to support him, that the dismissal 
of an appeal on account of inauffiaienoy ojE 
Court-fee did cot amount to the affirmation 
of the decree of the first Court and tha^ 
a question of law was involved in the refusal 
by this Court to allow any indulgence unde^ 
section 149. On the other hafid, Counsel 
for the respondents cited Krishnasami Pafit- 
kondar v. Ramasami Ohettiar (1) and Bam 
Karan y. Madhukar Prasad (2) as authorities 
that the judgment of this Court dismissing 
the appeal must he considered as one 
affirming the decision of the Court below. 
Counsel for the respondents also referred 
to Krishnasami Panikondar v. Ramasam% 
Ohettiar (1), Muhammad Abdul Ohafur Kha'h 
V. Secretary of State for India (3) and 
Bhagat Singh v. Jai Ram (4) as in> 
stances in which similar petitions Were held 
not to involve any substantial question of 
law. We have no hesitation in holding 
that the decree of this Court affirmed the 
decision of the lower Court, and that the 
appeal to the Privy Council does not in- 
volve any substantial question of law. 

Counsel for the petitioners in ground 4 
(c) of the petition asks for decision whether 
the Court fee was correctly levied in the 
first Court. We may note in this connection 
that no objections on this point were made 
against the order of the first Court either 
in that Court or in the grounds of appeal 
to this Court. The petition, moreover, does 
not even now contest the correctness of 
the order of the first Court. The point is 
clearly not one of those at issue. 

For the reasons given above wo dismiss 

the petition with costs. 

Petifion dismissed. 

(1) 16 Ind. Cas. 486; 23 M. L. J. 219; 12 M. L- 'I*' 
260; (1912) M. W. N. 962. 

(2) 29 Ind. Cas. 469; 13 A. h. J. 623. 

(3) 23 Ind. Cas. 632; 36 A. 325; 12 A. h. „ 

(4) 26 Ind. Cas. 402; 22 P. E. 1916 ; 66 P. D- 
1916; 19 P. W. E. 1916. 
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blND JUDICIAL COMMISSIONER’S 

COURT. 

Cbiuihal Revision AppLiciTiON No. 69 

OP 1918. 

September 26, 1919. 

Present: — Mr. Pratt, J. 0., and Mr. ICemp, 

A. J. C, 

WALIMAHOMED and another 

tersui 

EMPEROR. 

Criminal Procedure Code {Act V of 1898^, 250, 

construction of — Compenfiation^ liability to pay, extent 
of — "InJormatioH,’’ meaniny of. 


Section 250 of the Criminal Procodui-e rodo is a 
penal section and must be construed strictly Words 
ought not to bo introduced into it wliicli would e^^tend 
the liability to pay coiuponsai ion to any person 
beyond the actual complainant or person wlio gives 
the information on which the case is instituted 

Per Pratt, J. C. — “Information” in section 250 of the 
Criminal Procedure Code is litnitod to the informa* 
tion given and entered in the cognizable register 
under section i54 of the Code, 

Applioatioo for revision against the order 
of the Court of the Additional City Magis* 
trate, Karachi. 


Mr. Motiram Idanmal, for the Applicants. 
Mr. T. Q. Elphinston, Public Prosecutor 
for Sind, for the Crown. 


JUDGMENT. 

Kbup, a. j. C. — This is an application in 
revision against the order of the Addi* 
tional City Magistrate, Karachi, ordering the 
applicants each to pay a fine of Rs. 50 
to the accused under section 250, Criniinal 
Procedure Code. 


It transpired that the information repo 
of offenoea under section 454. and 38 
Indian Penal Code, against the aoouaed Wt 
made by a City Police Constable No. 6 
who acted on the false infer ation 
the applicants that the accused 
committed the offences. The applioan 
gave the information to him aa wicne.st 
The case was not instituted wi.hin tl 
meaning of section 250, Criminal Prooedu 
Code, upon their information to the So 
Inspector bus upon the information of t 
Police aDn:$table. The applioants are ni 
therelore, the persons against whom an ord 
of compensation under section 250 can 
passed. 

It is, honrevap, contsaisi that 
information given by tho applicants 

26 


information given to a person who was 
by law bonnd to transmit it to the proper 
authority to institote criminal proceedings 
against the accused, and reliance is placed 
upon the Full Bench case of Sessions 
Judge Tinnevelly v Sivan Ohetty (1) in 
support of that contention It is to be 
noted, however, that in Sessions Judge, 
Tinnevelly v. Sivan Cheiiy (1) one 

of the three Judges, who constituted 
the Full Bench, dissented from the view 
there adopted, and the earlier ruling of 
the Madras High Court in Ohinna Ramaua 
Gowd V Emperor (2) was against the view 
adopted by the majority cf the Judges con- 
stiroting the Full Bench in Sessions Judge, 
Tinnevelly v. Sivan Ohetty (1). Now 

seotiuD 250, Criminal Procedure Code,, 
is a penal section and must be oonetrned 
strictly. There ip, therefore, no authority 
for Introducing into it words which would 
extend tho liability to pay compensation 
to any person beyond the actual oomplainaut 
or person who gives the information on 
which the case is instituted, i. e., the Police 
constable in this case. I think the point 
is not free from doubt, but I incline to 
the view that the order of the learned 
Additional City Magistrate is wrong. 

Under the ciroumstanoes, it is unnecessary 
to discuss the other objections that have 
been taken to the order. I would, there- 
fore, reverse the order of the learned 
Magistrate and direct the amount, if paid, 
to be reiunded. 

PtiAiT, J. 0. — I agree, the vord 'informa- 
titjij’ .11 seation 250 t«, 1 hiuk, limited 

to che information given and entered in 
the C’>pnizabie register under section 154, 
Criminal I’rocedure Code. We have held 
in Emperor v. Sumar t3) that a person 
who ahets the giving of information to the 
PuiH3e cannot be dealt with under section 250, 
and similarly a person who gives informa- 
tion on which such information is recorded 
is not within the section. 

As pointed out by my learned oolleagne, 

the section is a penal section and should be 

construed strictly. The wider constraotion 
would enable the Magistrate to order 
oompensition to be paid by a person who 


Cr U J no ■ ® 269; 9 

U) 81 M .08; IS M. L. J. 573; 9 Or L J V 7 
48 Ind. bus. 930; 20 Cr. L. J. lOC^ ia S L i. 76 
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had appeared in the ease, and this cannot 
he the intention of the seotion. 

Order reversed. 


ALLAHABAD HIGH COURT. 

Criminal Appeal No. 857 op 1919. 

November 17, 1919. 

Present: — Mr. Joatioe Piggott and 
Mr. Jastioe Dalai. 

SITAL PRASAD and others— 

Appellants 

versus 

EMPEROR — Resfondent. , 

Penal Code (Act XLV of I860', s. 361— iau-fuj 
guardian, ^vho is— Person in temporary charge, u>hether 
laxojul guardian — Hindu Law— Hinor— Nearest male 
xvhether entitled to custody of minor girl. * 

For the purposes of the First Explanation to seotion 
361 of the Penal Code, a person in temporary charge 
of a minor cannot be regarded as tlie lawful guar- 
dian, as against the guardian at civil law. [p. 403 
col. 

The fact that a person happens to be the nearest 
major male relative of a minor girl does not, under 
the Hindu Law, give him an absolute right to the 
custody of the girl. [p. 404, col. l.J 

Criminal appeal against the order of the 
Additional Sessions Judge, Jaunpur, dated 
the 3rd of July 1919, oonvioting the 
appellants under seotion 366 of the Indian 
Penal Code and sentenoing them to three 
years’ rigorous imprisonment. 

Mr.X M. Banerji, for the Appellants. 

The Government Pleader, for the Crown 

JUDGMENT. 

Dalal, J. — Sital Prasad, Ram Sawarath 
and Ram Tawakkal, Brahmans by oaste, 
have appealed from their oonviotion of an 
offenoe under seotion 366, Indian Penal 
Code. The oharge against them was one 
of kidnapping a minor girl, Musarnmni 
Rajpatia, eight years of age, from the ons* 
tody of her lawful guardian, Husammat 
Chanderkali, in order to compel her to 
marry a person against her will. The 
willingness or otherwise of a minor Hindu 
girl to marry a partioular person is not a 
matter for consideration at the time of 
her marriage, so it will be diffionlt to 
make a distinction between a marriage by 


[liio 

the agency of a kidnapper and a marriage 
with the help of her relations so far as 
her own personal desire and consent are 
concerned. This, however, is a point of 
small signiBoance, becanse in the event of 
the taking away of the girl being proved 
the persons found guilty of kidnapping her 
would be guilty of an offenoe under sec- 
tion 363, Indian Penal Code, which provides 
for^ a substantial punishment. Mutammai 
Rajpatia is a sister of Musammaf Chander- 
kali’s deceased husband Bikarmajit, and 
her father and the father of Ram Tawakkal, 
appellant, were own brothers. The fathers 
of both Musammat Rajpatia and Bam 
Tawakkal are dead. There are two minor 
brothers of Musammat Rajpatia alive. The 
case for the prosecution was that tbe three 
appellants went to the apartment of 
Musammat Chanderkali on the night of the 
28th of April last, picked up the minor 
girl Musammat Rajpatia who was sleeping 
by her aunt’s side and ran away, that the 
appellants were pursued by the villagers, 
who caught the appellants Sital Prasad 
and Ram Sawarath, and that these tffo 
appellants were promptly taken to the Police 
Station Bamuiaoo, where a report was made 
by Musammat Chanderkali at 7 A. M. on 
the 29th of April, It was said that Bam 
Tawakkal made good hie escape and that 
the appellants put down or let go the 
hold of the minor girl when they were 
pursued and before they were oaught at 
a short distance from the girl’s bouse. 
Ram Tawakkal surrendered himself in the 
Magistrate’s Court on the 14th of May, 
when he presented to the Court a written 
statement charging the other appellants 
with the crime of kidnapping. This defonoe 
be subsequently abandoned for one in line 
with that of the other appellants. The 
other appellants, who are brothers and 
residents of Sirauli, a village at some 
distance from Pariat where Ram Tawak- 
kal, the minor girl and Musammat 
CbanderkaH lived, have throughout the 
proceedings put forward a consistent story- 
They stated that the girl’s marriage was 
settled to take place with their younger 
brother, Ram Prasad; that the agreement was 
entered into with Ram Tawakkal, who 
acted on behalf of Musammat Ohanderkalii 
on a oonaidera.ion of Ri. 200 to be ^ 
to Musammat Chanderkali by these tWO 
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appellantB; that Bs. 100 had been previously 
paid to Mttsummat Chanderkali by the hand 
of Bam Tawakkal, aod that on the 28tb 
of April in the afternoon these appellants 
went to the villase of Pariat to the honse 
of Mufammat Chanderkali and Bam Tawak* 
kal with the balance of the money to 
fetoh the minor girl by way of a dola 

ceremony of marriage. They added that 
at the house further negotiations took 
place between them and M usammat Ghander- 
kali, on whose behalf the prosecation wit* 
ness Bam Das was the spokesman at the 
• time; that, she demanded payment of an 
additional sum of Bs. 100 over and above 
the amount agreed upon between the 
parties and that on their refusal to submit 
to this exaction, a false charge of kidnap* 
ping was got up against them. I have read 
the evidence on the record and considered 
the circumstances of the alleged arrest of 
the appellants Sital Prasad and Bam 
Sawarath. I am satisfied that the pro* 
seoation story of the taking away of the 
girl is false. If the appellants bad 
laid a plan for the carrying away of the 
girl, it is not likely that they would 
have been caught so easily after a 
short pursuit on a dark night. To all 
accounts the appellants had a good start, 
because the villagers first went to the 
honse of Muiammat Chanderkali, discovered 
from her in which direction the kiduappers 
had gone and then started in pursuit. The 
prosecution witness Jagerdeo made in the 
Committing Magistrate’s Court an incredible 


lante. 1 am not concerned with that aspect 
of the case. What 1 believe is that the 
appellants Sital Prasad and Bam Sawarath 
have in the main told the truth. Musammat 
Chanderkali is not without friends to help 
her. The prosecution witness Bam Das is a 
partisan of hers and the girl, Musammat 
Bajpatia, has deposed that on the way to the 
Police Station they stopped at the house of 
a presumably influential man of the locality, 
Munshi Adya Saran. I hold that there was 
no taking away of the minor girl from the 
custody of Musammat Chanderkali. The 
charge, therefore, fails and the appellants are 
entitled to an acquittal. A learned Judge 
of this Court referred this case to a Bsnoh 
on a point of law raised by the appellants’ 
learned Counsel daring argument. It was 
argued that Bam Tawakkal was the guardian 
of the girl under the law applicable to 
Hiodns in this Province, and that, therefore, 
the taking away of the girl by him and his 
associates from the custody of Musammat 
Chanderkali did not amount to kidnapping 
as defined in section 361, Indian Penal Code. 
I would accept the inference of law under 
the Indian Penal Code, if Bam Tawakkal 
were proved to be the girl’s guardian under 
the Hindu Law. The First Explanation to 
section 361, Indian Penal Code, which 
defines lawful guardian, extends the accepted 
definition of these words under the civil law 
governing the minor. The definition does 
not exclude the person who would be the 
miner’s guardian under the civil law appli- 
cable to the minor. This precaution of 


statement that Sital Prasad appellant drag- 
ged the girl along as he ran, as if a small 
child of six could not be carried by the appel* 
lants. It must be remembered that the 
appellants are all men of under thirty*five 
years of age. The prosecution witneaa 
Sukbnandan deposed in the Court of the 
Committing Magistrate that Sital Prasad 
and Bam Sawarath appellanta were caught 
with the girl. Obviously when the enquiry 
prior to commitment was proceeding, all the 
details of an imaginary ooourrenoe were not 
settled and this conflict of testimony, subse- 
quently removed in the Sessions Court, con- 
firms me in my distrust of the prosecution 
story based on its improbability. It is pro- 
bable that Bam Tawakkal may himself 
have desired a share in the money which 
was to be extorted from the other appel- 


estending the meaning of the words lawful 
guardian under the criminal law was taken 
to preclude persons other than the civil law 
guardian from raising the technical plea 
that the legal relation of ward and guardian 
did not exist between the minor and the 
person from whose actual custody the 
minor may happen to be taken away. The 
person in temporary charge of the minor 
cannot, however, take advantage of this defini* 
tion given in the First Explanation to section 
361, Indian Penal Code, as against the 
guardian at civil law. If I had been satisfi- 
ed that Ram Tawakkal was the guardian 
of the minor girl Musammat Bajpatia at civil 
law, I would not have enquired further into 
this case. Such a relationship would have 
saved him and the other appellants from 
prosecution under section 363, Indian Penal 
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Codet even in the case of the taking away of 
the girl bsiog proved. I am of opinion 
that Earn Tawakkal is not the gnardian of 
Uusammat Rajpatia under the Hindu Law. 
*^There was not, even before the passing of 
Aot VUI of 1890, any one other than 
the father or mother who bad an absolnte 
right to the custody of a Hindu minor. 
This was decided in the case of Kristo 
Kissor Seogky v. Kadermoye Dossee (1),” 
[^^Trevelyan and Stevens, JJ)., Musammat 
Bhikuo Koer v. Musammat Ohamela Koer 
(2)j. Under the Hindu Law Ram Tawakkal 
has not an absolute right to the custody of 
Musammat Rajpatia on the sole ground that 
he happens to be the nearest major male 
relation of the girl. It was open to the 
defence to prove that Ram Tawakkal was 
appointed a guardian either by a Court of 
law or by the brotherhood or that be bad 
actually assumed such responsibility without 
any objection being raised by the blood rela* 
tions or by the brotherhood. If such proof 
had been forthcoming, it could have been 
presumed that Musammat Gbanderkali had 
custody of the girl Rajpatia in the capacity 
of an agent of Ram Tawakkal. There is no 
such proof on the record. At the trial it 
was abundantly proved that Musammat 
Gbanderkali acted and was acknowledged as 
the guardian of the minor girl, and not 
Ram Tawakkal. Ram Tawakkal is separate 
from the minor oOildren of his uncle and 
the guardianship of the ooildren has been 
undertaken by Musammat Gbanderkali the 
eldest and only major member of the divided 
family, using the word family in its general 
sense and not in the restricted sense of a 
collection of males under the Hindu Law. 
That such is the fact is indicated even by 
the nature of the defence set up by the 
appellants. The defence of the appellants 
Sital Piasad and Ram Sawarath was that 
toe marriage utigotiacions were carried on 
between cdem and Musammat Gbanderkali 
W'lo iio e<i C'lriugh her agent dam Tawakkal. 
lu ..ai uevoi' suggested bOat Ram Tawakkal 
bad oonienceJ the macriage and that 
such ouuseut was sathcienc for the perform* 
auje ot Che marriage contract. Ram 
i'a wakti il nim/ieif, wuen he earrendered in 
toe Jjurc of the GoiUiuicciog Magistrate, 
triad to save oimself by taking the part of 
(l; 2 0. L. It. 5.^3. 

(2) 2 0. W. N. at p. 192. 
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Musammat Ghanderkali. On the facts, there- 
fore, I would set aside the oonviotion and 
sentence passed on the three appellants. 

PioOOTT, J. — I oonouF generally, and more 
particularly with regard to the facts. The 
appellants were in this difficulty, that Ram 
Tawakkal was never frank with the Gourt 
and that Gounsel on bis behalf eventually 
took up a position, at least by way of an 
alternative defence in this Gourt, which bad 
never been suggested in the Court below, as 
regards the two appellants other than Ram 
Tawakkal, I have no doubt that, whatever 
they did (and I do not belieye they did 
precisely what the prosecution witnesses have 
stated), was done in the bona fide belief that 
the consent of Musammat Ghanderkali bad 
been obtained to the proposed marriage of 
the minor girl. 

Ram Tawakkal’s plea that, even on the 
Sndings of fact recorded by the learned 
Sessions Judge, he was entitled to an 
acquittal, labours under this difficulty, that 
his own defence in the trial Gourt involved 
a virtual admission of Musammat Ghander- 
kali’s position as the de facto guardian of the 
minor. I am, however, satisfied that, on the 
existing state of the record, it is impossible 
to feel sufficient confidence in the prosecution 
evidence to find any of the appellants guilty. 

Bt thb GoouT.^We accept the appeals of 
all three appellants, set aside the conviction 
and sentence agaioet them, and acquit them 
of the offence. As they have been released 
on bail, their security bonds will be dis- 
charged. 

Appeal accepted. 


MADRAS HIGH COURT 

Cbijuinal RsvidiON Case No. 451 of 1919. 
Criminal Revision Petiiion No. 384 of 1919. 

November 11, 1919. 

Present : — Mr. Justice Seshagiri Aiyar 
and Mr. Justice Mnore. 

In re KARUPPiAH PILLAl and OTa*R3 
— Accused Nos. sJ, 5, 6, 7 and 8— 

Petjtiombbb. 

Cnminul Prozciare Oode (Jc6 V of 1695)] 
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In re raruppiah pillai. 

423 — failnre o/, fo write proper judgment 
^Appeal - Procedure, 

Wliere in an appeal to the Court of Session, the 
Judge finds that the Magistrate has not written a 
judgment in conformity with the provisions of 
section 867 of the Criminal Procedure Code, the 
correct procedure is to accept the appeal and ta 
remand the case for hearing de novo. Section 423 
of the Code does not authorise the retention of an 
appeal on the file of the Sessions .ludge when 
asking for a judgment which the Magistrate has 
failed to record, [p. 4(.6, col. 1.] 

PetitioD, under seotions 4d5 and 419 of 
the Code of Criminal Proeedare, 1898, pray 
ing the High Coort to revise the order of 
the Sessions Jndge, Madnra, in Criminal 
Appeal No. 2 of 19i9, preferred against the 
order of the Conrt of the Sab-Divisional 
Magistrate, Melar Division, in CUendar 
Case No. 61 of 1918, transferred from the 
Coart of the 2od Class Magistrate, Madura, 
in Calendar Case No. 171 of 1917. 

FACTS appear from the judgment. 

TheHon’ble Mr T. JSjcfeTnond, for the Peti- 
tioners. — The Sob- Divisional Magistrate acted 
contrary to law in simply passing sentence 
when the case was sent up to him for orders 
ander section 106, Criminal Procedure 
Code. He should have written a jndgment 
in conformity with the provisions of section 
367. His functions under section 3^9 are 
not narrowed to the mere recording of 
sentence. He has larger powers. The 
whole case is open before him. It was 
quite open to the Sub Divisional Magistrate 
to find the accused not guilty or that the 
ease was not a fit one for proceeding 
under section 103. He was bound to hear 
the accused. 

The Sessions Judge, who first, beard the 
appeal, should have quashed the conviction 
and remanded the case for a de novo 
trial. He bad no powers under section 
423 to retain the case on his file. 

The Public Prosecutor, for the Crown. — 
Under section 349, Criminal Prooednre 
Code, the Divisional Magistrate need only 
pass sentence. The wording of the section 
indicates that the writing of a separate 
judgment is nnneoessary. In any event 
there is no case for interference by the 
High Court in revision, as Mr. Booty, the 
Sesstons Judge, has examined the facts 
fully and has come to the oocolaeion that 
^he Sob^Diyisional Magistrate was right. 


ORDER.— There is something more than 
a mere teobnioality in the objection raised 
by Mr. Richmond in the petition. Originally 
the case was tried by the 2nd Class 
Magistrate of Madura but he, having been 
of opinion that the deceased should ho 
required to execute bonds under section lOG, 
Criminal Procedure Code, sent the case to 
the Sub Divisional Magistrate of Melur 
nnder section 349, Criminal Procedure Code. 
The reason given by th6 2Dd Class Magis- 
trate for submitting the proceedings to the 
Snb-Divisional Magistrate are: " The 
accused have created serious disturbance by 
taking the law into their own bands and 
their object in forcibly entering into the 
temple is to establish their rights, I find 
the accused Nos. 2, 5, 6, 7 and 8 guilty of 
the offences under sections 147 and 323, 
Indian Penal Code. I think that the accused 
are likely to commit further breaches of 
the peace and I am of opinion that they 
ought to be required to execute a bond for 
a heavy sum ander section 106, Criminal 
Procedure Code. I, therefore, submit pro- 
ceedings with records to the Divisional 
Magistrate, Melur, under section 349, Crimi- 
nal Procedure Code.” The Sub-Divisional 
Magistrate on receipt of the records simply 
passed sentence on the accused without 
writing any judgment. Thereupon there 
was an appeal to the Sessions Jndge. Mr. 
Coleridge, who was then the Sassions Judge, 
passed this order: **I think the accused 
are entitled to a full judgment by the 
lower Court and I remand the case back 
to the District Magistrate to direct the 
Sub Divisional Magistrate to write a full 
judgment dealing with the facts and the 
law. ” Apparently what the Sessions 
Judge did was to retain the appeal on his 
file and to ask for a fresh judgment from 
the Divisional Magistrate. That is clear 
from the entries in the diary of the 
Sessions Judge. When the papers went 
back to the Divisional Magistrate, he wrote a 
long judgment. Thereupon a day was fixed 
by Mr, Booty, Mr. Coleridge’s successor 
for hearing the appeal. Mr. Booty was 
of opinion that the procedure adopted by 
Mr. Coleridge was not right. He said that 
the absence of the oonjuiiotive prinoinle 
in section 349, Criminal Procedure Co^ 
which speaks of judgment, sentence or 
order la an indication that all that thg 
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Divisional Magistrate need have done was 
to pass a sentenoe and to make up his 
mind whether the aooQBed were guilty or 
not. Ill that the learned Sessions Judge 
is clearly wrong. The only limitation upon 
the powers of the Sub'Divisional Magistrate 
under section 349 is that he should not 
inftict a more severe punishment than he is 
empowered to impose under sections 32 and 
33. Criminal Procedure Code. On the 
papers being received from the 2nd Class 
Magistrate the Sub-Divisional Magistrate 
could have come to the conclusion that 
the accused were not guilty, he could 
have come to the conclusion that the 
accused should have been convicted of 
some other offence, he could have made 
up his mind that it was not a fit case 
for requiring the accused to execute a 
bond, all these things were open to him 
and he was bound to have exercised his 
independent judgment in the matter. It 
is not necessary that he should have 
written a lengthy judgment, especially as 
he had the judgment of the Subordinate 
Magistrate before him. but he ought to 
have written a judgment which should 
have conformed to the requirements of 
section 367, Criminal Procedure Code. In 
our opinion Mr. Booty was wrong in that 
the Divisional Magistrate was not bound fo 
do anything more than to record sentence 
when the records were received from the 
2nd Class Magistrate. After stating this 
Mr. Booty proceeded to examine the facts 
of the oese. and he has come to the 
conclusion that the view taken by the 
Divisional Magistrate was right. 

In this Court it is contended that the 
proper procedure which Mr. Coleridge 
should have adopted was to reverse the 
appeal and remand the case for bearing 
de no'o to the Divisional Magistrate. We 
think that the learned Counsel is right in 
this contention. There is no power under 
section 423, Criminal Procedure Code, to 
retain the case on the file when asking 
for a judgment which the Magistrate has 
failed to record. The correct procedure 
to have adopted was to have disposed of 
the appeal and to have remanded the case 
to the Divisional Magistrate for hearing 
de novo. This not having been done, we 
must bold that there was no appeal 
legally on the file of the Sessions Judge 


which Mr. Booty could have disposed of. 
Under these oironmstanoes we think we 
must set aside the order of the Sessions 
Judge and send the whole case back tp 
the District Magistrate, with directions to 
send it to some other First Class Magistrate 
than the Sub-Divisional Magistrate (Mr. 
Meenakshisundaram) who tried the case. 

It is desirable to point out. having 
regard to what took place before Mr. 
Meenakshisundaram. that, on remand, the 
accused are entitled to be beard, and to 
satisfy the Magistrate, if they can, that 
there is no case against them. 

M. c. p. 

Order set aside. 


ALLAHABAD HIGH COURT. 

Cbihinal Bkfebencb No. 660 of 1919. 

October 27. 1919. 

Present : — Mr. Justice Piggott. 

KANHAIYA LAL and others — 

Petitioners 

versus 

EMPEROR — Opposite Party. 

Siam'p Act {II of 1899), s. 62 — Dishonest intention 
to evade payment of stamp duty^^Offence — Intention^ 
proof of. 

In order to seoore a conviction under section 62 
of the Stamp Act there most be a dishonest inten- 
tion to evade the payment of stamp duty. Where 
the facts and circumstances of a case show that 
there was no such intention, a conviction under that 
section is bad in law. [p. 407, col. 1.] 

Criminal reference by the Sessions Judge, 
Meerut, dated the 20th September 1919. 

FACTS appear from the following Order 
of Reference by the Sessions Judge: — 

Lala Hardeo Prasad, his wife Musammat 
Gbandrawati and bis minor son Sham Behari 
Lai, aged 4 years, with five others have been 
convicted under section 62 of the Indian 
Stamp Act and sentenced to pay a fine of 
Rs. 30 each, They have come to this Court 
in revision under section 437, Criminal 
Procedure Code. 

The facts giving rise to the present con- 
viction briefly stated are as follows 

The above eight parsons arranged to start 
a small bank, and with that object got 
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the memorandutn of assooiation prepared 
by a local lesral praotitioner, B. Brij 
Natb, B.A . LL. B. The latter, haying draft- 
ed the memorandam, despatobed it to the 
Registrar, Joint Stock Companies, Lucknow, 
on the 8th May last. The ordinary practice 
is that the memorandum of association is 
first drafted, printed and then submitted 
to the Registrar for approval, as altera- 
tions and additions are generally made. In 
the present case the memorandum was 
typed and sent with a covering letter. It 
may be noted that the executants of this 
memorandum, obviously in order to make 
them sure and confident of the transaction, 
afiBxed their signatures to the document. 
The Registrar, finding the document duly 
signed, impounded it as he thought that it 
ought to have been engrossed on a stamp 
paper of Rs. 40. The matter was reported 
to the Collector, who made it over to the 
Stamp Officer for a report. This latter 
officer reported on the 13tb of June 1919 
that the stamp duty of Rs. 40 plus the 
penalty of Rs. 120 were already paid by 
the executants, but that they should be 
prosecuted under section 62 of the Stamp 
Act. The District Magistrate accepted this 
report and prosecution was started, which 
resulted in the conviction of the applicants. 

Babu Brij Nath, Vakil, is a respectable 
person, and it is inconceivable how he should 
have sent the document as an original one. 
His evidence on the record shows that by 
sending it to the Registrar as it was he 
meant to obtain his approval before getting 
it faired out, printed and finally submitted 
to His Excellency the Viceroy in Council 
for a licence as provided by a Special War 
Enactment. Even the trying Magistrate 
has found that the applicants never intend- 
ed to evade payment of duty. In his 
opinion, however, intention of evading pay- 
ment was not at all necessary for the 
purpoees of section 62. In my opinion this 
view is wrong. The provision attached to 
section 43 of the Stamp Act is very clear. 
It lays down that after the payment of 
the deficiency and the penalty, if the Collector 
be of opinion that the stamp duty was 
evaded intentionally be may order prosecu- 
tion. In this case it is obvious from the 
District Magistrate’s report and the Collect- 
or’s order that the latter never ruled that 
there was any dishonest intention to evade 


payment. The lower Court has refrained 
from coming to a finding as to the ap- 
plicants’ mala fides in this matter. It only 
relied on the sanction given by the Collector. 
No sooner the applicants were informed of 
the deficiency than they deposited the Rs. 40 
and the penalty, Rs. 120, five times. It 
may be a case of mere oversight on the 
part of the Pleader who sent the papers 
to the Registrar, and the applicants do not 
seem to be in any way liable. At any rate, 
the minor applicant Sham Bihari, who too 
has been fined Rs. 30, is not in any manner 
responsible, vide section 83 of the Indian 
Penal Code. Under the cironmstanoeB I 
think that the prosecution and conviction 
both are unwarranted by law. The exac- 
tion of Rs. 120 as penalty was quite suffi- 
cient to safeguard the interest of Govern- 
ment revenue. I would, therefore, recom- 
mend to the Hon’ble Court that the 
conviction and sentence be set aside and the 
fines, which have been paid, be refunded. 

JUDGMENT. — I accept the reference of 
the learned Sessions Judge. For the reasons 
stated by him 1 set aside the convictions 
and sentences in this case and acquit the 
accused persous of the offences charged. The 
fines if paid will be refunded. 

Rejerence accepted. 


OUDH JUDICIAL COMMISSIONER’S! 

COURT. 

Criminal Revision No. 29 of 1919. 

April 11, 191^. 

TresenU — Pandit Kanhaiya Lai, J. 0. 
JAGAN NATH AND OTHERS— Opposite 
Party — Applicants 
versus 

OHANDRIKA PRASAD--Complainant— 

Opposite Party. 

Criminal Procedure Code (Act V of 1898) s 133 
—Ohatruction to public river causing damage to 
Order directU^g removal of obstruction, legality 
ot— Public river— Riparian owners, rights of. 


An order directing the removal of a dam con. 
structed across a public river, which amount^ 

to, tha lower nparia.i owners, is justified under 
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the provisions of section 133 of the Criminal Pro- 
cedure Code. 

No riparian owner is entitled to obstruct a public 
river, 

Rdvisioii against the order of the Magis- 
trate, 1st Class, Gonda, dated the 11th 
January 1919. 

Mr. B. F. Bahadurnj for the Applicants. 

Mr. G. H. ThomaSt for the Opposite Party. 

JUDGMENT. — The order, the propriety 
of which is challenged here, required the 
applicants to remove a Band or dam oon- 
struoted by them across the river Burba 
Rapti. The allegation of the complainant 
was that be held a lease of several villages 
down-stream and that the construction of 
the said dam had injured his crops. He 
further alleged that no such dam existed 
before. The applicants did not allege that 
the river was a private river. Their plea 
was that each dam used to be constructed 
whenever water was required for the pur 
pose of irrigation and that the complainant 
had no right to have the dam removed. 

The trying Magistrate came to th® con- 
clusion that the dam in question hart been 
newly constructed, that no such dam exi-ted 
there before and that its erection was 
tantamount to an unlawful obstruction of 
the river and oansed damage to a large 
class of people. The trying Magistrate and 
the parties evidently treated the river as 
a public river, which no riparian owner 
was entitled to obstruct. The complainant 
alleged that he suffered damage by the 
obstruction and the trying Magistrate 
found that similar damage was possible to 
all the riparian owners down-stream. In 
these circumstances the order passed is 
thoroughly justiBed. The decision in Maha 
rana Shrl Jasieatsangji F-ite$angjt, In re (1) 
(Ices not apply, because each riparian owner 
there claimed that the part of the stream 
adjoining his village was his private property. 
In Murad v. Emperor (2) there was 
a bona fide assertion on the part of one 
of the riparian owners of a right to divert 
the water, which flowed through the back- 
water of the river Ohenab. From the find- 
ing arrived at here, namely, that the dam 
was new, it is difficult to say that there 

(1) 22B. 988. 

(2) 2 P. E. 1903 Or, 


was a hona fide sfeerticn of a right tc 
obstruct the river, eech riparian owner being 
entitled to its benefit. 

The application is, therefore, rejected, 

Bevision rejected. 


allAlHAbad high court. 

Criminal Revision No. 489 of 1919. 

November 13, 1919. 

Present : — Mr. Justice Ryves. 

M \HADE0 SAHU AND OTHERS — 

Applicants 

versm 

EMPEROR — Opposite Partt, 

Criminal Procedure Code Act V o/1898*, s. 473 — 
Penal Code f Act XLV of I860*, ss I '4, Insol- 
vency proceedings — Fraudulent transfer by insolvent 
— District Magistrate, direction by, to prosecute insol- 
vent under Penal Code — Order, legality of. 

Upon an examination of the records of an insol- 
vency proceeding the District .Tudge discovered that 
the insolvents and others had been gnilty of fraudu- 
lent transfers. Ue brought the matter to the notice 
of the District Magistrate with a view to the per- 
sons being prosecuted under sections 421 and 421/114 
of the Penal Code. Criminal proceedings were accord- 
ingly initiated against them. On revision; 

Held, that tho proceedings must be quashed, as 
there was no authority in the Criminal Procedure 
Code for the procedure adopted. 

Criminal reviflion against the order of 
the District Magistrate, Gorakhpur. 

Mr. Eihal Ohand, Dr. 8. M. Sulaiman 
and Mr. Shiva Prasad SinhOf for the Appli- 
cants. 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT. — The circumstances of this 
case are somewhat peculiar. Two persons 
Ramanand and Naurangi Lai applieil in the 
Court of the District Judge of Gorakhpur 
to bs declared insolvents as long ago as the 
8th of October 1913 and were declared 
insolvents on the 26th of August 19(4. 
A Receiver was appointed, who reported on 
the Slst of March 1915 that certain 
property, among others, in the poseespion 
of Mahadeo and Jagrnp nnder the pair 
deed of the Ut of July I 11 wae real/y 

the property of the insolvents and had 
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teen fraudulently transferred in order to 
defeat tbeir creditors. The then District 
Jodge cf Gorakhpur found that the 
transfer was a fraudulent one, and this 
order was confirmed by the High Court 
on the 15th of May 1917 and the property 
was then sold by the Receiver. Some time 
in May 1919 it appears that the file of 
the insolvency case was before the present 
I'istriot Judge of Gorakhpur. There is a 
docket nn the record before top, dated the 
31st of May 1919, which was sent by the 
District Judge of Gorakhpur to the District 
Magistrate of Gorakhpur. It starts: Sir, 
I have the honour to bring to your notice 
certain facts against Ramanand, son of 
Padarath, and Naurangl, eon of Sbeo Dihal, 
of Dhibra Police Station, Belghat, two 
insolvents, and Bindesbri Sahu, son of 
Nepal Sabn of Maghar, Ram Cbaran Sahu, 
son of Gajadhar of Manikpore, Police 
Station Rawanpar, District Azimgarh, 
Jagrup Sabo, eod of Sheodihal, Mabadeo 
Sabn, eon of Sbecdibal, residents of 
Magbar, Police Station Rbalilabad, in 
Ba&ti District, transferees from them.** 
It gcea cn to state various facts which 
apparently had come to the knowledge of 
the District Judge from the records cf 
the insolvency case but which were not 
of course known to him personallr, and 
it then sets out several transfers which 
appeared to him from the record to have 
been fraudulent It goes on to say: ''These 
fraudulent transfers, made with the intention 
or preventing the distribution of property 
according to law among the creditors of 
Ramanand and Nauraogi, are offences 
under section 421, Indian Penal Code. 
Not more than three of these offences 
committed within one year can be tried 
at one trial. To simplify the case one 
transfer might be tried at one time. The 
strongest case in perhaps that of the 
transfer of July llth 1911, whereby the 
ebares in some seven villages were said 
to be transferred to Jagrup and bis 
brother Mahadeo for Rs. 2,900, of which 
Bs. 800 was due under a prior book debt 
and Rs. 2,100 was paid before the Sub* 
Registrar. Ramanand and Naurangi made 
the transfer, and Jagrup and Mabadeo, 
to whom it was made, should be prosecuted 
i'T abetment.” It goes on to give various 
Otter directions as to what evidence sbocli 


be called and winds up as follows: “I 
have the honour to ask you to take 
proceedings against the persons nabied by me 
on charges under section 421, Indian 
Penal Code, and section 421/114, Indian 
Penal Code. The case is one of importance 
in the interest of commercial morality 
and should be enquired into or tried by an 
experienced Magistrate.” It appears that 
on receipt of this document the learned 
District Magistrate transferred the case 
to the Court of the Joint Magistrate, 
Mr. York, who issued summons to the 
accused. They applted to this Court to 
quash the criminal proceedings and tbeir 
application was admitted by a learned 
Judge of this Court, who ordered all 
proceedings to stay meanwhile. I do not 
understand under what section of the 
Criminal Procedure Code the District Judge 
of Gorakhpur made this report. It cannot 
have been made under the provisions of 
section 476 of the Code cf Criminal Pro* 
oedure, because that section does not apply to a 
charge under SEotion 421, Indian Penal Code. 
Inasmuch as the learned District Magistrate 
seems to have regarded this as an order 
under section 476, I think all p.'ooeedings 
upio date must be quashed. But that does 
not end the matter. I am not prepared 
to hold that this document is not a 
‘complaint” within the wide definition of 
the term in section 4 of the Criminal 
Procedure Code. In this view of the 
matter it will be open to the District 
Magistrate to take such farther action as 
be may be advised after having followed 
the procedure laid down in Chapter XVi 
of the Code. Let the papers be returned 
to the District Magistrate with a copy of 
my order. 

Faper$ returned. 


MADRAS HIGH OODRT. 

Criminal Appeal No. 338 of 1919. 
November 4, 1919, 

Present: —Mr. Justice Seshagiri Aiyar and 

Mr. Justice Moore. 

MUTHCT QOUNDAN and others— 

Pbisonurs Noj, 1, 3, 4 and 7 

Appellants 

venue 

E MPEROR — RE'ipoKDBjtr^ 

Criminal Procednre Cede (4ct V of 1898^, ss, 227, 
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228, 229 — Sessions trial — Charge^ material alteration 
in, at close of trial, legality of — Sessions Court, power 
of, execrise of — Prejudice to accused. 

• - <.'V< 

• 

T9fa.ere upon the trial of an accused person upon 
specifio charges in a Court of Session, it is found 
at the conclusion of the trial that the charges as 
framed disclose no offence against the accused, it 
is illegal and prejudicial to the accused to alter 
or amend the charges and to convict him thereon 
without affording him an opportunity of meeting 
the altered or amended charges. The fact that 
the accused cross*examined the prosecution wit* 
nesses to prove the unsustainability of the charges 
as originally framed, is no ground for holding that 
by substantially altering the charges the accused 
was not prejudiced, [p. 41 col. 1.] 

A Court of Session is not a Court of original 
jui'isdiotion, and, though vested with large powers 
of amending and adding to charges, can only do 
BO with reference to the immediate subject of the 
prosecution and committal, and not with regard to 
matter not covered by the indictment, [p. 41l,ool. 1.] 

Criminal appeal against the order of the 
Court of tbe Sessions Judge, Salem District 
in Case No. 16 of the Calendar of 1919. 

FACTS appear from the jadgment. 

Mr, 0. Krishnaswami Atp-ir, for tbe Appel* 
lants. — Tbe Sessions Jadge aoted with 
material irregularity in altering tbe charges at 
tbe end of the trial. Tbe alteration was in a 
material particular. Tbe first charge framed 
was that tbe accused formed tbemsolves into 
an unlawful assembly to annoy Muthn 
Goundan. Tbe charge as amended was 
that the accused formed themselves into an 
unlawful assembly to beat Mutbu Goundan. 
Similarly with respect to tbe other 
charges. Tbe accused were certainly pre 
judioed by this alteration and they were given 
no opportunity to meet tbe altered charge. 

The Public Prosecutor, for the Crown.— 
Tbe accused knew what tbe real charge 
against them was. They cross-examined tbe 
prosecution witnesses to show that they did 
not take part in the assault. They were 
not prejudiced by the amendment. Even 
if tbe Sessions Judge aoted in an irregular 
manuer, it was not a material irregularity so 

as to vitiate tbe trial. 

JUDGMENT. — We regret we are obliged 
to quash the entire proceedings in this case 
because of tbe procedure adopted by the 
learned Sessions Judge in altering tbe charge 
at the end of tbe trial. Tbe prosecution case 
was that the deceased was returning from 
tbe field, where he had gone to do work, that 
be was waylaid by the acouaed and beaten 
to death and also that iojaries were inflicted 


by the aocased upon tbe mother and tbe- 
brother of the deceased, Tbe Committing 
Magistrate framed a charge in these terms:— 

That you (referring to 7 aooueed persons) 
on the 10th day of October 1918 at Kindra- 
kola Maniokam village were members of an 
unlawful assembly and prosecuting tbe com-, 
mon object of such assembly, vtc., in way- 
laying and beating to deitb one Mutbu 
Goaudan, son of Kolandai Goundan, and 
causing grievous hurt to P. W. No. 1, namely, 
Palani Goundan son of Kolandai Goundan and 
causing grievous hart to Chinna Pillai and 
his brother P, W. No. 2, daughter of 
Sengodian and thereby committed offences 
punishable under sections 147, 302, 325 and 
145, Indian Penal Code.** Before the trial com- 
menced the Sessions Judge split up this charge 
into six charges. The first is the most import- 
ant of the charges. It was that, on the lOtb 
day of October 1918, at Kondrakola Maniokam 
you formed yourselves into an unlawful as- 
sembly with the common object of aonoying 
one Mutbu Goundan, son of Kolandai.** 

The second charge was *‘that at the same 
time and place you or some of yon used 
force and violence to tbe said Muthu 
Goundan, bis brother Palani Goundan and 
bis brother Chinna Pillai in prosecution of 
the common object.’* Jt is not necessary 
to refer to the other obages. The trial pro- 
ceeded on these charges. At the end of tbe 
case when tbe defence Vakil argued that 
on the charges as framed no offences oonld 
be imputed to the accused, the learned Ses- 
sions Judge proceeded to alter them. Tbe 
first charge was altered as follows:^ — 

**That on tbe 1 0th day of October 1918 
at Kondrakola Maniokam yon all formed 
yourselves into an unlawful assembly with 
tbe common object of beating one Mutbu 
Goundan, son of Kolandai, and snob other 
persons as might come to his help.** The 
second charge was altered as that “in the 
pursuance of the said common object at the 
same time and place yon all used force and 
violence to tbe said Muthu Goundan sou of 
Bamiah and the said Muthaya Pillai Gonudan, 
to bis brother Palani Goundan and his 
mother Chinnapillai.** The subsidiary 
charges were also altered. 

The objection was taken before the Ses- 
sions Judge that these alterations were 
material and that the accused should not be 
convicted on these altered charges without 
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an opportnnity ffivan to them to meet them. 
The SeseioDs Jndgre io bis order says that 
the original charge as originally framed by 
him did not impnte any cfi'ence at all and 
that the aoonsed oroas examined the wit* 
neeses with the intent of showing that they 
did not take part in the assanU or in the 
beating, they were not prejndioed by the 
snbseQnent alteration. We are unable to 
follow the reasoning. The mere fact that 
the aooused oross-examined the witnesses 
examined by the prosecntion to prove the 
alleged nnsnstainable oharges, is not a ground 
for holding that by substantially altering 
the charges they were nob prejudiced. 
As was pointed out in Birendra Lai v. Emperor 
(1), the Sessions Court is imt a Court of 
original jurisdiction and, though vested with 
large powers of amending and adding to 
charges, can only do so with reference to the 
immediate subject of the prosecution and 
committal and not with regard to matter not 
covered by indictment; that is exactly what 
has happened in this case. The first charge 
in the original indictment does not refer to 
the beating and to the causing of hurt. 
Simply because the aooused have chosen to ex* 
amine the witnesses for the purpose of prov- 
ing that they were not the aggressors and 
that they were acting in self defence, it would 
not follow that they were not prejndioed by the 
specific charges which bad been made against 
them at the close of the trial. If we may say 
so, the charge framed by the Magistrate is in 
many respects more specific, whether it was 
sustainable or not is not a matter which we 
need go into at present. Then as to the 
charges which the Sessions Judge framed at 
the beginning of the trial. It was the duty of 
the Sessions Judge in a case where several 
persons were charged with the serions 
offence to have drawn up the charges with 
care and framed specific charges against the 
accused. Even the amended charges are 
vague and we are not satisfied that on the 
amended charges objection cannot be taken 
by the accused. However that may be, ne 
must draw the attention of the Sessions 
Judge to the fact that be was wrong in 
holding that the accused were not prejudiced 
by the course adopted by him in altering the 
charge in material portions of it at the close 
of the trial. 


(1) 32 0. 22{ 8 0. W, N. .784; I Cr. L. J. 734. 


We are obliged, therefore, to quash the 
whole proceedings and to send the case . 
back to the Sessions Judge for trial de novo. 
We expect him to frame specifio charges with 
reference to the order of committal and to 
put the accused on trial on these charges, 
u. c. P. 

Proceedings quashed. 


ALLA.HABAD HIGH COURT. 

Criminal Revision No. 664 of 1919. 

November 26, 1919, 

Present : — Mr, Justice Ryves. 

CHANDER SHEKHAR — Petitioner 

versus 

EMPEROR — Opposite Party. 

Criminal Procedure Code (Act V oj 1898’, ss, 107, 
439 - Order requiring security to keep the peace 
made without enquiry, legality of — Accused willing to 
give security, effect of —Revision, maintainability of. 

It is illegal to make an order requiring a person to 
furnish security to keep the peace, without any 
inquiry as to whether he was likefy to commit a 
breach of the peace, or was otherwise a proper 
subject for proceedings under section 107 of the 
Criminal Procedure Code. [p. 412, col. l.J 

The fact that a person has, in obedience to an 
order, expressed his willingness to famish the 
security demanded to keep the peace, is no bar 
to his moving tho High Court to set that order 
aside, [p. 412, col. 1.1 

Criminal revision against the order of the 
Magistrate, First Class, Basti, dated the 
26th August 1919. 

Mr. B. N. Vyar, for the Applicant. 

The Assistant Government Advocate, for 
the Crown. 


cyuuu AwAw 

Mathra, the complainant, made a report a( 
the Police station in which be charged 
three persons with simple assault. On the 
16th June he filed a complaint in Court, 
in which he stated that the three persons 
whom he had already named at the Polios 
station together with the applicant in the 
present case and a large number of theii 
servants had attacked the complainant had 
forcibly taken away his ox and begun tc 
beat him ard when the complainant’s 
aunt came to rescue him, they beat her and 
Bt^ole her ornaments and decamped wit! 
the ox and the ornaments, ' 
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The obargfe whiioh was originally against 
three persons only of simple assaolt had 
grown into a fall fledged daooity against 
a large number. When the matter oame 
up for enquiry before the learned Magistrate, 
he prooeeded to examine the oomplainant 
Mathra and then recorded the following 
order In the first report oomplainant 
named only a very few persons and as the 
Polioe had not ohallaned, it was for them 
to addnoe evidence. I have examined 
Mathra oomplainant and I have noticed 
his aversion to state facts against accused. 
The parties have colluded and it would 
he futile to proceed with the trial. Under 
the oiroumstanoes, the prosecution will fail 
to give evidence in support of their version 
and X would, therefore, only bind down the 
selected accused under section 107 of the 
Criminal Procedure Code. The accused 
summoned will be discharged under section 
253 of the Criminal Procedure Code. ’’ 

He there and then issued notice to three 
of the accused, who are Zamindars, calling 
on them to show cause why they should 
not furnish security to keep the peace for 
one year. On being asked what each of 
them had to say as to the notice served 
on them they replied that they were pre- 
pared to furnish the securities as demanded. 
One of these persons, namely, Chandra 
Shekhar, has moved this Court in revision 
against that order. 1 admitted the applica- 
tion and sent for the record. It seems to 
me that the order of the Magistrate was 
wholly illegal. There was no enquiry as 
to whether these persons were likely to 
commit a breach of the peace or were 
otherwise proper subjects for proceedings 
under section 107 of the Code of Criminal 
Prooednre. I do not think the fact that 
the applicant and his co-accused were pre- 
pared to give the ^securities demanded in 
any way prevents ^them from moving this 
Court. Following the oases reported as 
Bam Ohandra Haidar v. Emperor (1) and 
Mul Oh and v. Emperor (2), I set aside 
the orders under section 107 of the Code 
of Criminal Procedure. If the seonrities 
have been given they mast be cancelled. 

Order set aside, 

(1» 35 0. 674;8 C. L. J. 6fi 8 Or, L. J. 128. 

(2) 26 Ind. Cas. 65?; 12 4. U J. 37 4. a0| 16 
Cr. L. 61, 


OtTDH JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revision No. 68 of 1919. 

Jane 17, 1919. 

Present : — Pandit Kanbaiya Lai, J. C. 

ROHAN — AccnsED — A pplicant 

versus 

EMPEROR —PROsicoTOE — Opposite Party. 

Crtminal Procedure Code {Act V of 1808^, e. ]10~ 
Defence witnesses caste-fellows of accused’— Evidence^ 
value of. 

The mere fact that some of the witnesses produced 
by a person against whom proceedings have been 
instituted under section 110 of the Criminal Pro. 
cedure Code, are his caste.fellows, is not by itself 
a sufficient reason for discrediting their testimony, 
[p. 413, col. 1.] 

Crit-iinal revision against the order of the 
District Magistrate, Kherf, dated the 7th May 
1919, upholding that of the Magistrate, First 
Class, Kheri, dated the 5tb March 1919. 

Babn Bar Noram Dar, for the Applicant. 

The Government Pleader, for the Crown. 

JUDGMENT. — The applicant, Rohan, is 
a 00 sharer in the village Barkhar. He has 
been bound over to be of good behaviour 
for a period of one year. He is described 
as a habitual thief and burglar, hut it is 
admitted that bis name never found a 
place in the history sheet. 

The Sab Inspector in charge of the 
Police station Mobamdi states that from a 
year the oharaotar of the applicant has been 
generally assailed and that he found reason 
to suspect him in connection with two 
daooities, in which the eYidenoe was not 
strong enough to enable him to send him 
np for trial. He admits, however, that 
be investigated only one of the daooities 
and that in connection with it the applicant 
was not named in the report made to the 
Polioe. The greunds cn which he is said 
to have been suspected are not forthcom- 
ing. 

The evidence of the people belonging to 
the village and its neighbourhood is of a 
very varied character. Some of them, who 
have been produced for the prosecution, 
state that from 10 or 11 months they have 
been bearing complaints against the ap* 
plioant, but others have been produced on 
behalf of the defence who give him a good 
obaxacter. Ham Batan, the headman of 
the village Barkhar, is the only resident 
of B^Thhar produced op behalf o{ the 
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proseoatioDt He admits that be gave evi* 
denoe against the brothers of the applioant 
in a case under seotion 107 of the Code 
of Criminal Prooedure and that the latter 
were bound over. Tota Rim is the head* 
man of an ad joiniog village. He too admits 
that he gave evidenoe in a ease in which 
a brother of the applioant was charged 
with murder. Prag Dat is a co-sharer of 
another village. He too gave evidence 
Against a brother of the applioant in a pro* 
ceeding under section 107 of the Code of 
Criminal Procedure arising out of a quarrel 
he had with Bhajan Lai with whom the 
brother of the applioant was employed. 
Kalka Prasad, a oo sharer in Muhammad* 
pur, which is two miles off, states that he 
heard complaints against the applioant, but 
admits that he did not make any enquiry 
•into the truth of those complaints. Prag 
Bat is a oo'sbarer of another village 2i 
miles off. He states that be heard from 
10 or 11 months that the applicant com* 
mits thefts and burglaries, but admits that 
he never made any report about it. Two 
other oo'sharers of adjoining villages have 
been produced to give evidence to the same 
effect. 

Against this evidenoe there is the evidenoe 
of five witnesses, belonging to the village 
Barkhar itself, who state that they never 
heard anything against the character of the 
applioant. They are men of some standing. 
Jagan Nath, for instance, pays a land revenue 
of Rs. 60 per year and carries on mooey*lend* 
ing business. Shanker Dayal pays a land- 
revenue of Rs. 27 per year. Balbbaddar Prasad 
is a cultivator of that village. Tnlshi is a 
small land- bolder and cultivator of that 
village and so is Nil Kanth. Some 
witnesses from the adjoining villages have 
also been adduced to give similar evidenoe. 
The mere fact that some of these witnesses 
are caste-fellows of the applioant is, as 
pointed out in Miharban Singh v. Emperor 
(1) and Our Bakhsh mngh v. Emperor (2), 
not by itself a sufficient reason for dis- 
crediting their testimony. If the applioant 
was by repute a habitual thief or burglar, 
there is no reason why the residents of 


(1) 31 Ind. Caa. 821j 13 A. L. J. 1046 at p.‘1048; Ig 

Or. L.J. 806. 

(.2> la.Ind. Cas. SlSj l2,Cr. L. J.1542. , 


his village, other than the headman, should 
not have been forthcoming to bear testimony 
to his reputation or character or why no 
history sheet was ever started about him. 
The evidence at all events is not sufficiently 
clear to justify an action being taken 
against him under section 110 of the 
Code of Criminal Procedure. 

The application is, therefore, allowed, the 
order of the Court below set aside and 
the security bond, if any, filed by the 
applicant will be discharged. 

Revision accepted. 


ALLAHABAD HIGH COURT. 
Criminal Revision No. 703 of 1919. 
November 27, 1919, 

Present : — Justice Sir George Knox, Kt 
SAHDEO— Applicant 

versus 

SARJOO AND others — Opposite Parties. 

Criminal Procedure Code {Act V of 1898), as. 209 
210, 213— Case triable by Court of Session-^Enquin/ 
by Ifayisfraie— Prima facie case made out^ifagis- 

trate, whether can try case himself— Procedure, ^ 


; — ^ . 4.9 AAittSAo uut against an 

accused person m the Court of a Magistrate and 
the case is triable exclusively by a Court of SeLion 
the Magistrate ought to commit the accused for 
trial by that Court, and not dispose of the tease 

Criminal revision against the order of the 

Magistrate First Class, Allahabad, dated the 
14.th July 1919. 

Mr. R. R. Sorabji, for the Applioant 

asking this Conrt to revise an order passed 
bad. The complaint before the Magistrate 

was a oomplaint of an offense nnder section 

302 of the Indian Penal Code. That of 
eonrse was a ease triable by the Conrt of 
aton only. The Magistrate dieted Z 
complaint. I am asked tp direct afni-fb^® 

enquiry. I 6nd on turning to. the judgment 
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of Mr. Bifiheshar Nath, Magistrate of the 
First Clasp, dated the 14fh July 1919, that 
he is of opinion that *'there can be no 
-doubt that the man was murdered and 
probably one or all of the aoonsed are 
directly or indirectly involved in it That an 
attempt of the deceased’s brother to fabricate 
evidence with the help of the head Moharrir 
has spoilt the whole case.” This was 
most certainly a case in which the learusd 
Magistrate should never have passed an 
order of discharge. It is evident from what 
he has written that there was a prma facie 
case, and that case triable by the Court of 
Session only. This Court has often pointed 
out to learned Magistrates that they should 
not dispose of a case, triable by the Court 
of Session only, when there is a pritna facie 
case before them. The remarks made by the 
learned Magistrate are: — 

I do not feel justified in wasting the 
time of the Court of Session by sending up 
a case which was useless to stand upon.” 

Whatever they may mean, I direct further 

enquiry to be made into the case and when 

the further enquiry is complete, the case be 
committed for trial to the Court of Session 
under a charge declaring that the accused 
18 charged with an offence under section 
302 of the Indian Penal Code. It will be 
for the Court of Session to decide the case. 

Let the record be returned, 

Record returned. 


MADBA.S HIGH COURT. 

OaiMiMAO Revision Case No. 445 of 1919. 
Criminal Revision Petition No. 382 

OF 1919. 

October 8, 1919. 

Fresent: — Mr. Justice Sadasiva Aiyar and 

Mr, Justice Burn. 

In re CHITRALA BHEB MANNA 

ANU OTHERS — ACCUSED — PETITIONERS. 
Railways Act (IX of 1890), s. 121 — Station master 
'Qower of, to asbign duties temporarily to station staff-^ 
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Signaller delegated to collect ticTiets, obstruction to — 
Offence— •**Sermce of a railway " meaning of— Railway 
Board Act \.1V of 1905), rules under, rr, 229, 231, 
244, effect of. 

The expression “service” of a railway in, section 
121 of the Railways Act includes collecting tickets 
and fares from passengers, [p. 416, col. J.] 

Rules 229, 231 and 244 of the rules framed under 
the Indian Railway Board Act give sufficient 
authority to a station master to appoint one of 
the station staff temporarily to do the duties of -a 
particular post in the station and when the person 
so appointed temporarily performs that duty, he 
is a railway servant acting in the discharge of his 
duty, and obstruction to him is punishable under 
section 121 of the Railways Act. [p, 4!6, col l.j 

Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, 
praying the High Court to revise the order 
of the District Magistrate, Markapur, in 
Criminal Appeal No. 334 of 1919, preferred 
against the order of the Stationary Sub- 
Magistrate, Giddalur, in Calendar Case 
No. 529 of 1918. 

FACTS appear from the judgment. 

Mr. A. 8. Viswanatha Aiyar^ for the 
Petitioners. ^Under seotion 69 of the Indian 
Railways Act the only person authorised 
to collect tickets and demand excess fare 
is the railway servant appointed by the 
Railway Administration in that behalf”. 
A person to whom the funotion is delegated 
temporarily by the station master does 
not satisfy that requirement. The signaller, 
therefore, had no authority to. demand 
tickets. Obstruction to him is not obstruc- 
tion to a railway servant in the discharge 
of bis duty. 

Mr. V. L. Ethiraj, for the Public Proseou- 
tor.^The 'Railway Administration’ do not 
appoint the station staff direct. The 
appointment is made by their agents. 
Under the rules framed under the Railway 
Board Act the members of the station 
staff can exchange duties with each other 
with the permission of their superior 
officer. The station master is impliedly 
authorised to assign temporarily particular 
functions to particular members of the 
station staff. The delegation of the signaller 
to collect tickets was valid and obstruction 
to him in the discharge of that doty is an 
offence under section 121 of the Railways Act. 

: ORDER.^The three accused (petitioners 
in revision) were convicted by the Giddalur 
Stationery Sub- Magistrate, the first two, 
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the offenoes ander seotiou 120 (6) o{ the 
Indian Railways Aot, IX of 1890. ^ 

The petition is not pressed as regards 
the 8rd aoonsed exoept in the matter of 
sentence (a', fine of Rs. 25 has been 
imposed on eaoh of the asoased), bat we 
do not think that the sentenoe is so 
ezoessive, having regard to the facts foand 
by the first Magistrate and by the Appellate 
Magistrate, to oall for interferenoe in 
revision in the ease of any of the aoonsed 
on that sole ground. 

As regards the 1st and 2nd aooased, the 
ftiots foand are: (a) on 21st November 
1918 the station master of Giddalur 
(P. W. No. 1) deputed the sig- 
naller (P. W. No. 2) to oolleot tioketa and 
esoess fare (where snob has to be oolleoted) 
from the passengers alighting from the 45 
Up train arriving at Giddalnr in the 
evening; (6) the Ist aooosed alighted with 
a rice bag and P. W. No. 2 demanded 
payment of excess fare, evidently as the 
rise bag was heavier than the weight of 
the laggage allowable on bis ticket; (c) 
the let and 2nd aooased assanlted P, W. 
No, 2 and also P. W, No. 1 (station master) 
when he intervened to help P. W. No. 2. 

Railway servant” is defined in seotion 3, 
olaase 7, as ‘ any person employed by a 
Railway Administration in oonnection with 
the service of the railway”, “Railway 
Administration” means (in this partionlar 
case) ‘ the Railway Company.” [See seotion 3, 
clause (6). j Railway Company” means 
owners or lessees of a railway or parties to 
an agreement for working a railway" (olaase 

5). 

Thus a "railway servant” in section 
121 is a person employed by the owners 
or lessees of the railway or the persons 
working the railway in connection with 
the service of the railway. 

The employment (we take it) in by 
appointment, and the service of a railway” 
inolades collecting the tickets and fares 
from passengers. 

The appointment of the ticket oollaofcor 
cannot be, and is not, made by all the 
proprietors forming the Railway Company 
who are usually in England bat throagh 
agents appointed under rales, the rule 
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making power bdng invested in the conipany 
ander seotion 47, such roles providing 
(among other matters) “(e) for regulating 
the oondnct of the railway servants and 
(p) generally, for regulating the travelling 
upon, and the use, working and management 
o/, the railway”. 

Mr. A. S. Viswanatha Iyer, who appeared 
for the accused, did not dispute that P. 
W. No. 1 was the validly appointed 
station master and P. W. No. 2 validly 
appointed sigoaller at the station. It is 
also found by the lower Courts that the 
station master did depute the signaller to 
collect tickets. Rale 244 of the General 
Rules made by the Railway Board acting 
under the Indian Railway Board 
Aot (IV of 1905) says: “The station 
master shall be responsible for the efficient 
discharge of the duties devolving npon 
the several members of the staff employed, 
and snob atafi shall be subject to bis 
authority and directions in the working 
of the station” Rule 229 says: “Every 
railway servant must promptly obey all 
lawful orders given by any person placed 
in authority over him.” Rule 231 (1) 
allows a railway servant with the permission 
of his superior officer to exchange duty 
with any other railway servant. We think 
that these rules give sufficient authority to 
the station master who delegates the duty 
of collecting tickets to a sigoaller. There* 
upon and especially when the signaller 
consents, it becomes the duty of the 
signaller as a railway servant to oolleot 
tickets, and there is nothing to prevent 
him from consenting to undertake the 
duty of collecting tickets. Once he under- 
takes such a duty and does acts in dis- 
charge of that duty he must be held to be 

a railway servant acting in the discharge 

of his duty within the meaning of that 
expression in seotion 121. 


mr. a. o. visvanatba Iyer, if we ander- 
stood hie rather snbtle argament aright, 
relied upon seotion 69 of the Indian 
Kailways Aot and oontended that the 
passenger was honnd to present his pass 
or tioket only to the railway servant 

appointed by the Bail way Adminietratbn 

tLt^h* and henoe it followed 

that he need not present a pass or tioket 

to a railway servant who was not appointed 
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by the Railway Administration but who was 
only appointed by the station master tem- 
porarily, and that obstruotion to that person 
when he demands a pass or ticket is not 
obstruotion to a railway servant in the 
discharge of bis duty. We are unable to 
accept this argument. The appointment by 
the “ Railway Administration ” or Railway 
Company of a particular person to do a 
particular duty is through agents emp&wer- 
ed by rules, and we think that the rules 
empower the station master as agent of 
the Railway Administration to appoint one 
of the station stafiE temporarily to do duties 
of a particular post in the station and 
when the person so appointed to do that 
duty temporarily performs that duty, he is 
a railway servant acting in the discharge 
of hie duty and obstruction to him is 
punishable under section 121 of the Indian 
Railways Act. We, therefore, dismiss the 
revision petition as regards accused Nos. 1 and 
2 also. 


M. 0. P. 


Petition dismissed* 


ALLAHABAD HIGH OOURP. 
Criminal Revision No. 542 of 1919. 
November 13, 1919. 

Present: — Mr. Justice Ryves. 
SHEIKH SAN AOO— Applicant 

versus 

emperor throogh RAMA KANT — 

Opposite Party. 

Criminal Procedure Code {Act V of 1898;', as. 195, 
m-Penal Code Ud XLV of I860), a- Zll-SancUon 

to vrosecute, when to he granted-ProBccutcr actuated 
hy enmity -^procedure— Court, duty of. 

An application for sanction to prosecute should 
not bo granted where it appears that the object 
of the applicant is not to vindicate public justxM 
but to satisfy private spite. If jn such a- ^ 

Court is of opinion that proceeding ought to be 
rnslLted in the interests of justice, it should proceed 
under section 476 of the Criminal Procedure Code. 

Criminal revision against the order of the 
Sessions Judge, Gorakhpur, dated the 12th 

August 1919. 


Mr. S. 0. Mukerjee, for the Applicant. , 

Dr. 3, M. Sulaiman, for the Opposite 
Party. 

JUDGMENT. — This is an application in 
revision asking this Court to quash the 
order sanctioning prosecution of the applicant 
under section 211, Indian Penal Code. It. 
is found that the applicant and the person 
against whom he brought a case under section 
408, Indian Penal Code, are on bad terms 
with each other. The Magistrate who tried 
the case acquitted the accused and subsequently 
gave him sanction to prosecute the applicant, 
and the learned Sessions Judge has refused 
to interfere. It seems to me that if the trial 
Court was of opinion that in the interests 
of public justice proceedings should be taken 
against the applicant, it could and should 
have acted under section 476 of the Code 
of Criminal Procedure. I am very loath to 
give sanction to a private individual, speoi • 
ally in a case where be and the opposite 
party are actuated by enmity. These cases 
are not brought to vindicate public justice 
but to satisfy private spite. In this oa8P> 
however, the learned Sessions Judge says 
that there are certain points in Sheikh 
Sanao’s case which can most probably be 
shown to be false, and this might 
probably lead to a conviction under section 
211, Indian Penal Code. I think before 
sanction should be given there ought to be 
a very much stronger case made out than 
what appears in this case and there should 
be a strong probability of conviction before 
sanction is given. I allow the application and 
set aside the order of sanction. 

Application allowed^ 
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NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 2 B op 1919. 
September 20, 1919. 

Preteni: — Mr, Mittra, A. J. 0. 
SHEOPRASAD and amothbr — Defendants 

— Appellants 
versus 

SGOViND —Plaintiff — Uespon knt. 

Patents a-nd Designs Act II of 1911), ss. 1 (2\ 2 
(8), 81 — Berar^ whether included in British India — 
Patent granted in British India, whether can be 
recognised in Berar. 

0. ob^aiQed the exclusive privilege in respect of 
&n invention under the Inventions and Designs Act, 
18SS. Under the Patent and Designs Act, 1911, 
which repealed the Act of iSSs, his exclusive 
pnvilege was converted into a patent and extended 
^oughout British India, including British 
Baluchistan and the Santhal Parganas. The Act 
of . tj»8 was never applied to Berar, but by a Noti- 
fi^tion of the Government of India issued under 
^e Act of 1911, Berar was included in the term 
British India. No ontroller of Patents was appoint- 
ed for Berhr nor w»s a Patent Office established 
there and in an action for infringement of the patent 
it was contended that the patent was not operative 

fleM, that the patent was operative in Berar and 
an infringement thereof was actionable that althou«-h 
a sepamto Controller of Patents was not expressly 

appointed to this 
Controller for 

Bei^i and tlmt, though the patent was granted on 
fhl « antenor to the date of the Notification of 

xVotification had the 
whlrh from the date on 

which It was granted Lp 4.8, col. 1.] 

Appeal agamst the dearee of the Addi- 
tionai Dietriot Jadge, Ejst Berar, Amraoci. 
in Civil Sait aNo. 18 of 1917, dated the 2Qd 
September 1918. 

Mr. V. Joshi, for the Appellants. 

Mr. Oupta^ for tbe HespoodeDt 
J DDGMB NT.-The pUintiff respondent, 
a resident of Kalyao m the Bombay Preai- 
denoy. obtained in 1906 the exolnsiva pri- 

Y*!*e' Inventions and Designs 

Act of 1:88, in respsot of the invention 
of an improved method of working kilos 
for homing brioks. This Aot was never 
applied to Berar It was repealed by Aet 
II of 1911, tbe Patents and Designs Aji. 
Under eeotion 81 of Act U of i 91 l 

the plaintiff made an applioation to have his 

exalaaive privilege converted into a pitent 

Designs Aet. Ex- 
hibit P.12 shows that the plaintiff has 
the exolosive privilege of making, selling 
and using the invention for fourtesn yeira 

27 


from tbe 17th February 1906. This pri- 
vilege under tbe term of the patent ex- 
tends throughout British India inoladiog 
British Balnohistan and tbe Santhal Par- 
ganas. Tbe patent was granted on the 3rd 
April 1913. By NotiGoation in the Foreign 
Department No. 3510-1, B, dated the 3rd 
November 1913, published in the Central 
Provinoes Gazette, dated the 22nd Novem- 
ber 1913, Part 1, page 1004, the Governor- 
General in Oonnoil was pleased to apply 
to Berar, among.st other Aote, tbe Indian 
Patents and Designs Aot, 1913, with the 
following modiGoation: tbe words "British 
India” shall be read as referring to 
"British India and Berar.” 

By reason of the applioation under see- 
tion 81, tbe patent became a patent granted 
under tbe provisions of Aot JI of 1911. 
So far as the operation of that Aot is 
ooDoeroed, tbe patent extended only to the 
whole o! British India inoladiog British 
Balaohistan and the Santhal Parganas. 
Tbe qaeetion if, whether the NotiGoation 
above referred to made it a valid patent 
in Berar and its infringement there 
aotionable. Under eeotion 12 of Aot II 
of 1911, tbe plaintiff beoame entitled to 
the ezolasive privilege of making, selling 
and asiog the ioveotiou throughout British 
Indii. The NotiGoation directs that here 
we should read, so far as the Berar 
enactment ia concerned, ' tbroughoat British 
India and Berar” for tbroaghont British 
India.” This is the view which has been 
taken by the Coart below. 

It is, however, contended that as no 
Controller of Patents and Designs has been 
appointed for Berar, nor a Patent OGBoe 
establiBhed there, the patent has not become 
operative in Berar, notwithstanding tbe 
NotiGsation jast referred to. I am not 
prepared to aoaept this view. If the 
authorities iotended to have a separate 
Controller of Patents and Designs for 
Barar. the appointment would have been 
made long ago. None has yet been made. 
The Offijer who has been appointed Con- 
troller of Patents and Designs is to be 
regarded ae Controller for the whole of 
British India including British Balnohistan 
and the aothal Parganas. This follows from 

aub-seotion 2. Similarly, the 
Pitenb 0£.i 13 a Patent Office for the 
8iTi) area. Although the Controller haq 
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not been expressly appointed Controller for 
Berar, the intention of the NotiGoation, it 
appears, is to make him the Controller of 
Patents and Dssigns for British India 
and Berar, and similarly the Patent Office 
a Patent Office for British India and 
Berar. 

It is pointed ont that the patent (Ex«s 
hibit P'i2) was granted on the 3rd 
April 1913, and the NotiGoation came 
into foroe on the 3rd November following, 
and henoe it is nrged that as the patent is 
in terms limited to British India inolad* 
ing British Balaohistan and the Santhal 
Parganas, it has no foroe ontside that 
area, nntil a fresh oertiGoate or patent is 
granted ander the anthorlty of the Noti- 
Goation. I am also not prepared to aooede 
to this argament. At the time when the 
patent was granted it did not extend to 
Berar, bat npon the introdnotion of the 
Patents and Designs Act into Berar by 
virtae of the NotiGoation, the patent became 
operative in Berar. In order to determine 
the extent of the grant we are drreoted 
to snbstitute ‘ British India and Berar’ 
for “British India”, and to give due 
effeot to the intention of the NotiGoation 
this sabstitation mast be made not only 
in the wording of the Statate bat a so 
in any patent or oertiGoate issued t ere* 
under, as well as in the designation of 
any appointment made and office created 
under the British Indian enactment. Ibe 
result is that the patent was a valid 
patent in Berar, and its infringement 

there was actionable. 

The deoision of the case on the merits 

has not been auestioned before me and 
I dismiss the appeal with costs. 

Appeal dismitsed. 


ALLAHABAD HIGH COCRT. 

First Appeal prom Order No, 110 op 1919. 

November 28, 1915. 
fresent : — Mr. Justice Tadball and 
Mr. Justice Byves. 

Musammat SDDHIA— Dependant- 

Appellant 

versus 

MAKKA — PLiiNTiPP —Respondent. 

Qitardians and Wards Act (Vlllof ss. 7, 17 


— ifmor living with mother ^Q>xardian, whether, 
should be appointed— -Welfare of minor. 

In the absence of any allegation agaiost the 
character of the mother of a boy aged 9 years and of 
anything to show that she is not capable of loolciDg 
after the child, the appointment of a guardian is 
unnecessary and the boy should not be removed 

from her care. t .. v 

Where the object of a person who applies to be 

appointed the guardian of a minor is not so mimh 

the welfare of the minor as the vindication of nis 

own rights to be appointed a gaardian, his applica- 

tion should be disallowed. 

Appeal from an order of the Officiating 
District Judge, Cawnpore. dated the 4bh 

June 1919. 

Mr. K. U. Katiu, for the Appellant. 

Dr. 8. M. Sulaiman, for the Respondent. 

JUDGMENT.— This is an 'appeal from 
an order passed by the Court below appoint, 
ing the grandfather of the minor to be 
guardian in spite of the objeotion diade by 
the appellant , who is the minors mother. 
The minor is now said to be 9 or 10 years 
of age. The parties are Muhammadans. 
The property of the family consists of 
two buffaloes in which the mother and 
the other children also have shares. In 
the course of the proceedings the respondent, 
the applicant for the guardianship, stated that 
he did not wish to handle the property and 
that it might be left with the mother. The 
sole ground upon which he applied to be 
made guardian of this minor was that the 
mother’s brother was denying his right to 
be gaardian. The object, therefore, of la 
application is not the welfare of a 
minor but the vindication of his ^ own 
rights to be a guardian. The minor s 
father died six years ago. The minor 
arrived at the age of seven years some 
three years ago» It is an adnoitted faot 
that the mother has always taken care of 
her children. The respondent Makka, the 
grandfather, has not taken any steps to beneGt 
the minor all these years. Admittedly there 
are two religious factions in this oastej 
the mother belongs to one, while the respond- 
ent belongs to the other. It appears to 
as that this is probably the caase of the 
application. We cannot see that it is for 
the beneGt and welfare of the minor that 
a child of bis years should be taken from 
his mother against whose character no^ 
allegations whatsoever have been made* 
The circumstances are such that in oar 
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opinion there is no neoessity whatsoever to 
appoint any gaardian. The mother is quite 
oapable of looking after her own ohildren. 
We, therefore, think that the order of the 
Court below is not based on good grounds. 
We allow the appeal and set aside the 
order of the Court below. There is no 
neoessity whatsoever in the present case 
for the appointment of any guardian. The 
appellant will have her costs from the 
respondent in both Courts. 

Appeal allowed. 


LAHORE HIGH COURT. 

First Civil Appeal No, 86 op 1914. 

November 12, 1919. 

Present : — Mr. Justice Broadway and 
Mr. Justice Petman. 

GHIJLAM MUHAMMAD and others 

PLAiNTiPPi — A ppellants 

versus 

Musammat GAUHAH BIBI and oraEBS— 

^®^®**dants— Respondents. 
i'^stom^Succession^Sel/.acquired property^Da^i^jh, 


ters rersus collaterals — Biwa]<i>am — Presumption of 
correc67tc83— Wajib ul-arz, entries m, valxLe of— En- 
tries not specifically mentioning ancestral property^ 
co'nstruction of. 

Those portions of a wajib.uUarz that refer to 
oastom are not provisions intended to enure for the 
duration of the settlement only but are statements 
that a certain custom exists, [p. col. 2.] 

There is a presumption as to the correctness of 
such entries in a wajib’Ul^arz, but though such 
entries are evidence, the presumption as to their 
correctness is a rebuttable one. [p. 423, col. 2.] 

The riwaj-uam carries with it a certain presump* 
lion of correctness, but the presumption is rebuttable 
and when positive instances are given, the ritvaj^i-am 
cannot be regarded as overriding them, [p 424, col. 1.] 

In the case of self-acquiied property the general 
custom is that daughters are preferred to collaterals. 
[|p. 424, cols 1 & 2 ] 

Where the entries in the wajib-ul-arz do not 
distinctly state that they relate to self-acquired 
property as well as ancestral, they should be read 
as merely referring to ancestral property, [p. 434, 
col. 2.] 

First appeal from the order of the Distriot 
Judge, Shahpur, dated the 2Qd Deoember 

1913. 

Mr. Nanak Ohand^ for the Appellants. 

The Hon’ble Pandit 8heo Narain, R. B., 
and Sheikh Nias Ali^ for the Respondents. 

JUDGMENT. 

Broadway, J. — The following pedigree 
table will assist in understanding this oase:^ 


Jst wife Musammat Sharaas Bibi=Badar Din— 2ud wife 

r- J 


Musamniat Gauhar Bibi-'^Ghulam Rasul 
(defendant No. 1 .) 


r 


1 




Musammat Ilayat Bibi, Musammat Fateh Bibi 

(defendant No. 2.) 

Sardar Ali (defendant No. 8.) 


f 

Sultan MuUauimud, 


r 


Kamal Din (no issue.) 


Ghulam Muhammad, 
plaintiff. 


! 


Nor Miihammad, Ghous Muha innrnl, Fazal Muhammad, 
plaintiff. plaintitl'. plaintiff. 


Raj Muhammad, 
plaintiff. 


Musammat 

Gauhar Bibi widow of GhnUm Rigal execut- 
ed a deed of gift in favour of her daughter 

Fateh Bibi and her graudson 
Sardar All, making over to them her daoeas- 
ed husband’s estates ID ths villages of Bari 
Ohulam Rainl. Bharat, and Miana Hazara 
On the 2nd of May. 1913 Ghnlaai Mnham-' 
mad and his brothers institatad the present 
^uit,. alleging that the property oonveyed 


under the deed of gift was ancestral with the 
exception of l/4th of Sailanwala well and ^ 
of Kadharanwala well which was acquired 

a ? n-T - Musammatl 

Gauhar Bibi had no power to make the gift 
It was prayed that the plaintiffs be granted 
a decree declaring that the said deed of S 
was null and void and would not affeet their 
reversionary rights on the death or remar- 
riage of Musammat Gauhar Bibi. The defend- 
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ants denied the right of the plaintiffe and 
pleaded, inier aha, ( 1 ) that the entire pro- 
perty in suit was aoquired , by Grhulam Rasul 
and was not anoestral; 

( 2 ) that the plaintiffs were not entitled 
to suooeed to the property in the presenoe 
of the donees, who were the rightful heirs; 

(3) that on the death of Crhulam Rasul 
bis mother Shamas Bibi had taken posses- 
sion of the property and held it adversely 
for 13 years and that on her death it had 
devolved on Musimmat Gauhar Bibi. 

It was admitted that the parties were 
bound by agrioultural oostom in matters of 
euooessioD, and alleged that by oustom ^as 
well as by their personal law daughters 
succeeded to the acquired property of their 
father in preference to collaterals (page 570, 
paper book). 

On the pleadings the following issues 
were settled: — 

(1) Is the property in suit other than jth 
of Sailanwala well and of i Kadhranwala 
well anoestral? 

(2) Are not the defendants Nos. 2 and 3 
(donees) next heirs if the property is not 
ancestral? 

(,3) If the property in suit is ancestral| 
had not Gauhar Bibi any right to make a 
gift of it to the defendants Nos. 2 and 3 ? 

(4) Are the defendants Nos. 2 to 3 estop- 
ped from raising any such plea in view of the 
judgment, dated the 5th May 1903, by Mian 

Abdul Hamid? . 

(5) Was Musammat Shamas oibi in 

adverse possession of the land in suit after 
the death of Ghulam Rasul and did she 
acquire full proprietary rights? 

(6) If so, how does it affect the case? 

The findings as to Issues Nos. 5 and 6 were 

that though the land had been mutated in 
favour of Musammat Shamas Bibi on the 
death of Ghalam Risul, she had not been 
proved to have acquired full proprietary 

rights. 

As to Issue No. 4i it was held that the 
defendants were not estopped from raising 
the pleas in question, 

Oq Issues Nos. 2 ani 3 it was found that 
daughters succeeded to their father’s acquir- 
ed property in preference to collaterals and 
that Musammat Gauhar Bibi had the power 
to ma^e the gift so far as that was conoeraed, 
but that the plaintiffs were entitled to 
aucoeed to the ancestral property, 


OASES. 

Id deciding Issue No, 1 the property in each 
of the three villages was dealt with 
separately and it was held: — 

(а) that the land in Bnrj Ghulam Rasul 
and Bharat was the self-acquired property 
of Ghulam Rasul; 

( б ) that the property in Miana Hazara 
consisted of (i) Sailab land, (») land 
attached to the wells Sailanwala and 
Kadhranwala and the Jbalar, (m) house 

and that one-fourth of well Kadhranwala 
land and 278 bighas 1 kanal of Sailab land 
were ancestral and the rest acquired. 

The plaintiffs were, therefore, granted a 
decree declaring that the said deed of 
gift executed by Musammat Gauhar Bibi 
'‘shall not affect their reversionary rights 
after her death or re-marriage re 4 th of 
Kadhranwala well and 278 bighas i kanal 
of land situate in Miana Hazfira as 
claimed.’* 

Against this decree both sides have 
preferred appeals which will be disposed 
of by this judgment. 

The plaintiffs in their appeal claim that 
the whole of the property left by Ghulam 
Rasul was ancestral, while the defendants 
in their appeal attack the findings as to 
the property decreed. 

• It will be as well to consider first the 
nature of the properties in the three 
villages and to decide whether they are 
self acquired or ancestral. 

A, Burj Qkulam Basul. 

Mr. Nanak Chand for the plaintiffs- 
appellants contended that the finding of 
the trial Court that this property was 
self-acquired was erroneous. ^ 

Exhibit P. 38 (pages 50-51 of printed 
book) shows that in 1891-92 and in 1908-09 
the lands iu the village were held jointly 
by Musammat Gauhar Bibi and the 
descendants of Badr Din by his second 
wife, Musammat Gauhar Bibi holding half. 
As the rule of descent is said to be 
chundaioindf she would have held half 
whether the property was - ancestral or 
self-acquired. It is common ground that 
Ghulam Rasul and his father Badr Din 
separated somewhere about the year 
1838, Prom the Revenue Records of 
1853 it appears that the lands in the 
village were jointly held. by Ghulam Rasul 
and bis half brothers, Ghulam. Rasul' 
holding a half share (see Exhibit P* 2'hp 
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page S2t printed book). It is, therefore, 
stated that some 19 years previoasly 
Maharajah Ranjit Singh had foand the 
**B8la*' lying waste and granted a smad 
for the fonndation of the village. 

There was litigation in oonneotion with 
this village in 1855, Jodh Singh and 
others bringing a claim against both 
Ghnlam Basal and Badr Din, alleging 
that they had wrongfully taken possession 
of the lands. This was ultimately decided 
in favour of Badr Din and Ohulam Rasul, 
but in the course of the proceedings Badr 
Din made a statement, Exhibit P. 7, page 12, 
printed book, in which he supported the 
entry relating to Maharajah Ranjit Singh. 

In 1856 and again in 1859, Exhibit 
D. ], page 369 and Exhibit D. 2, page 
370, printed book, show that Ghulam 
Rasul was looking after the land and the 
revenue was settled with him. To the 
same effect are Exhibit D. 6, page .374, 
Exhibit D. 9. page 379, and Exhibit D. 10, 
page 879. while Exhibit D. 3, page 371, 
Exhibit D. 4, page 371, and Exhibit D. 5, 
page 373, show that the same was the 
case even before 1853. 

In the litigation started by Jodh Singh 
and others it was definitely alleged that 
Ohulam Ratul and Badr Din had forcibly 
taken possession of the land in suit, see 
Exhibit D. 15, page 383, and the claims 
were finally withdrawn, or at any rate 
settled in 1859; see Exhibit D, 17, page 
385, printed book. 

In 1859 the pedigree table for the 
village shows that Badr Din and Ghulam 
Rasul are entered side by side as founders 
of the village, see Exhibit D. 7, page 
375, and in the same year 200 bighas of 
land that had emerged from the river 
were entered as the property of Ghulam 
Rasul, see Exhibit D. 13, page 381, printed 
book. 

Taking all these oiroumstanoes into 
consideration there seems to be no doubt 
that this village was founded by Badr 
Din and Ghulam Rasul jointly and that 
Ghulam Rasul’s share cannot be regarded 
as ancestral qua the plaintiffs. 

B. Bharat. 

While Mr. Nanak Chand attacks the 
finding of the trial Coart with regard to 
this village, Mr. Sheo Narain for the 
d^fendants-reapondents contends that the 


whole of the village was acquired solely 
by Ghulam Rasul, who out of deference 
to bis father allowed Badr Din’s name to 
be entered as owner of half in 1859. 

From Exhibit P. 6, pages iO and 11, 
printed book, it appears that this village 
was originally founded by Jodh Singh 
during the regime of Wazir Hatno. He 
was unable to meet the revenue demands 
and left the lands. Badr Din applied to 
the British Government for a lease of the 
village. This was granted and Badr Din 
became a lease- holder with the proviso 
that should any one come forward with a 
claim within 12 years, that person would 
be given possession otherwise the lease would- 
continue. 

In 1857 Badr Din’s name is entered in 
the proprietors oolnmn (page 366, printed 
book) and in 1859 be and Ghnlam Rasul 
are entered as joint owners in equal shares. 
Badr Din was, however, merely a lease* 
bolder in 1853:866 Exhibit P. 23, page 31,. 
printed book. 

On the 3rd January 1854 Badr Din 
filed an application, Exhibit D. 21, page 
435, printed book, pointing out that he had 
suffered losses and asking for a remission. 

A year later on the 4th January 1855 
the application was treated as one for 
permission to resign the lease and sanction 
was accorded to his resignation, Exhibit 
D. 22, pages 435-436, printed book. 

On the 3rd May 1859 Ghulam Rasul 
filed an application asking that the 
revenue for the village might be fixed, 
Exhibit D. 25. page 438. 


On the 2bth June 1859 orders were 
passed assigning the revenue to Ghulam 
Rasul, Exhibits D, 26 and D. 27, page 
439, and Ghulam Rasul was directed to 
file the necessary application which he did 
on the 8th August 18j9, Exhibit D. 29, 
page 441. and formal orders were passed 
on the 15th August 1859, Exhibit D. 28 
page 440. ' * 


-.V vuooo laubs Doac Mr. oheo- 

Narain contends that the village was 
acquired by Ghulam Rasul after Badr 
Dm had given it up. Badr Din and 
Uhulam Raenl, however, both signed an 
agreement relating to the duties of lamhardar, 
in oonneotion with the village on th. 
16th July 1859. Exhibit D. 98 . page 556 
.nd on the 28th April ISSs'^ GhS, 
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Basnl had applied in bis own name for 
the fixing of the revenne, page 606. 
In these oironmstanoes it appears that 
father and son were acting in oonjnnotion 
and that though the land was finally 
leased to Ghnlam Rasul it was for the 
benefit of both. It seems clear, however, 
that it was acquired as much by Ghnlam 
Rasul as by his father and that it cannot 
be regarded as ancestral qua the plaintiffs. 
This is strengthened by Exhibit D. 31, 
page 443, in which father and son are 
shown as joint acquirers. 

Before dealing with the remaining 
village it will be as well to dispose of a 
eontention advanced by Mr. Nanak Cband. 
The learned Counsel referred to Exhibit 
P. T and Exhibit P. J at pages 347 
and 364 respectively. These are duplicates 
of the same doonment which was exeonted 
by Badr Din on the 23rd May 1863 and 
was signed by all his sons in token of 
agreement. 

This document was exeonted a few days 
before Badr Din’s death and contains an 
inventory of his estate. It recites the 
fact that he bad already partitioned his 
property, giving Ghnlam Rasul his full 
share and retaining the rest in his own 
name. Wbat had been given to Ghulam 
Rasul is detailed as also is what 
Badr Din still held. This portion he 
declares to belong to his sons by the 
second wife. From this Mr. Nanak Chand 
contended that Ghnlam Rasnl by signing 
bad admitted that the property was joint 
up to 1863 and that he, therefore, must 
be held to have inherited his share from 

'”yot*'*a8 to this it is evident 
far back as 1853 it had been recorded 
that Gbolam Rasnl bad been separated 
from his father for a considerable period. 
In 1863 Badr Din was practically on his 
death-bed when this document was drawn 
up. Ghulam Rasul had ^ undoubtedly 
been largely instrumental in acquiring 
the lands in Burj Ghnlam Rasul and 
Bharat. His share had been duly 
entered np in all the property and he 
was in possession of the same. The family 
was, as far as is known, on good terms 
and there is force in Mr. Sheo Narain’s 
ocntention that Ghnlam Rasul, having 
acquired his share of the two villages 


along with bis father and being well off, 
did not care or wish to create any diffi* 
oulties. 

His signing this doonment cannot be 
regarded as any such admiesion ae ia 
contended for by Mr. Nanak Ohaiid. 
Indeed the doonment itself recites the fact 
that the partition had taken place long 
before, so that, even at that date, it is 
clear that Ghnlam Rasnl was entirely 
separate from the rest of the family. 
Doubtless any claim by him to share in 
the property left by Badr Din might -have 
been met by hie assent to this doonment, 
but no snob claim has at any time been 
made. 

It ia thus clear that these two villages 
must he regarded . as the self-acquired 
property of Ghnlam Rasnl. 

0. Miana Haeara, 

This village is the original home of the 
parties and the property in it consists of !— 

(t) Sailab land; 

(u) land attached to wells Sailanwala 
and Kadhranwala and the Jbalar; 

(m) house. 

As held above, Gnlam Rasnl cannot be 
bound by any admission by^ his signing 
Exhibit P. T or allowing bis half brothers 
to tak« the property left by Badr Din, 
and it is clear that Badr Din partitioned 
the property in this village, giving half 
to Ghnlam Rasnl and retaining the other 
half himself. 

According to the Revenue Records the 
rule of succession in this village was 
** pagtoandy ” but Badr Din deliberately 
departed from this rule and gave half to 
Ghnlam Rasul. This is borne out by 
Exhibit P. 39, page 92, printed book 
(Novembet- 1859); Exhibit P. 31 and Exhibit 
P, 29, pages 357 to 363, printed book 
(1863). 

Admittedly the Sailanwala lands were 
acquired by Ghnlam Basnl. So far as the 
Kadhranwala well is concerned, half of 
it is admittedly Ghnlam Rasnl’e acquired 
property. This well is not mentioned in 
Exhibit P. T and while Mr. Nanak Ohand 
claims that the ith share in Amir Shahwala 
well was exchanged for a i share in 
Kadhranwala, Mr. Sheo Narain pointB to 
Exhibit D. 4^ dated 2Dd April 1860, page 
4^3, printed ibook, and Exhibit D-37 (1859) 
page 451, printed book, and contends that 
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the former shows that f tbs of the well and 
not i was pnrobased by Gbniam Basal, 
while the latter shows him in possession 
of the whole. 

No deed of ezohange has been pro- 
dnoed and the ezohange has not been 
proved aod it wonld, therefore, seem that 
Badr Din’s oonneotion with the well has 
not been made out and the whole well 
should be regarded as having been aoquired 
by Ghulam Rasul. 

The Jbalar laud, however, has not been 
shown to have been so aoquired and may 
be regarded as ancestral. The Sailab laud 
seems to be on the same footing, Exhibit 
D-41, page 460 (1659). Regarding the 

house there is certainly no definite evidenoe 
as to its being anoestral and as Exhibit D, 40, 
page 458, printed book, shows separate 
possession, the trial Court’s finding should 
be upheld. 

Oo the fiudings it follows that the lands 
in the villages of Burj Ghulam Rasnl and 
Bharat in their entirety, and the Sailanwala 
and Kadhranwala wells and the house iu 
Miana Hazara must be regarded as self* 
aoquired, leaving an area of 702 highas 1 
kanal as anoestral, deduoting from the 
total area of 832 highas 3 kanals the Sailan- 
wala land, 19 bighas 2 kanals^ and the Kadh- 
ranwala land. 111 bighaSt or 130 bigha$ 2 
kanals. Mr. Nanak Cband, however, oontended 
that whether the property was anoestral or 
self'Soqaired oollaterals exolnded daugh- 
ters. 

Mr. Sbeo Narain on the other hand 
urged that when a father divides his 
property in his lifetime among his sons, 
whether the division is on any partioular 
system or merely arbitrary, the heirs in 
one group so formed must be exhausted 
before the members of the other group or 
groups can suooeed ISaila Singh v. Tahal 
Singh (1)]. 

Therefore, he argued, if the daughters are 
heirs to their fathers’ property, the gift by 
Musammai Gaubar Bibi merely accelerated 
the Buooession and the plaintiffs, not being 
the heirs, oould not sue. So far as the self- 
acquired property is oonoerned this is no 
doubt eorreot, but anoestral property does 
not necessarily oease to be anoestral, nor 
beoame self-acquired or non-anoestral, on 


partition. The question, therefore, is whe- 
ther the daughters are the heirs of Ghu- 
lam Rasul. 

As to this Mr. Nanak Cband referred to 
the toaHb»ul-arz of Miana Hazara (1859) 
Exhibit P. 39, page 92, Printed Book, in 
paragraph 5 of whiob it is declared that 
the rule of desoent is pagwand and that 
daughters did not suooeed. Badr Dio, how- 
ever, bad it entered that he bad given 
Ghulam Rasul half of his property and 
that his other sons would suooeed to the 
property held by him at this death, thus 
departing from the ordinary rule. The 
entries in the Revenue Records of the 
other two villages Burj Ghulam Rasul 
and Bharat are to the same effect; see 
Exhibit P, 22, page 29, printed book, and 
Exhibit P. 21, page 28, printed book, whioh 
both relate to 1859. 

Those portions of a wajib^ul^are that 
refer to oustom are not provisions intended 
to ennre for the duration of the settlement 
only, but are statements that a oertain ous- 
tom exists [see Rahiman v. Bala (2), Master 
V. Pohlo (3)]. There is also a oertain 
presumption as to the oorreotness of euoh 
entries as held in Dilsukk Ram v. Natku Singh 

(4) , Dakas Khan v- Qhulam Kasim Khan 

(5) , Digambar Singh v. Ahmed Sayeed Khan 

(6) , Aulia v, Alu (7). Ahmad Shah v. Rhuda 
Bakhsh (8), Maha Ram v. Ram Mohar (9) 
and Muhammad Faiyaz Alt Khan v. Behari 
(10) but, though euoh entries are evidenoe, 
the presumption as to their oorreotness is 
a rebuttable one. 

Mr. Nanak Chand then referred to 
■Wilson's Tribal Custom in the Shahpur 
Dietriot, pages 46, 48 and 49, and oontend- 
ed that Badr Din and his family being 


(2) 8 P. R. 1892. 

(3) 52 P. R. 1896. 

(4) 98 P. R. 1894 (F. B.). 

(5) 48 Ind. Cas. 473,* 45 C. 793; 24 M. L. T. 271- 28 

0. L. J. 441; 20 Bom. L. R. 1068; 26 P. L. R. 1919 . o 

L. \V. 658 (P. C.). ’ ^ 

34; 37 A. 129: 28 M. \u J. 556- 17 

M. L T. 19.^; (1915 M. W. N. 58i. 190 W N 393. 

13 A. L. J. 236, 21 C. L. J. 237; 2 L. W. 303 i? Bom 
L. R. 39.3, 42 I. A. 10 (P. C.). ’ 

(7) 49 P. E. R. 1898. 

< 8 ) 33 P R. 1903. 

C9)65P R. 1903; 139 P.L. .903 

(10) 46 Ind. Caa. 329; 40 A. 66 (F. B.); 15 A. L. J. 


(1) 143 F. B. 1888. 
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hhoJfarSf the oastoms referred to by Mr. 
WtlsoD applied to them and were oonolasive. 

Badr Din is shown in Exhibit P. 23, 
page 31, printed book, as a **Sipra” khokar, 
but this is the only instanoe of bis being 
no described, and having regard to 
Ibbetson’s Pobjab Ethnography (paragraphs 
468-469), the Cengua Report, 1901, Table 
xiir, page xCiir, the Oensns Report, 1911, 
page 464, and the Shahpar Gazetteer, 1917, 
page 8S, note, it is by no means certain 
that Sipras” are a sub-section of khokars. 
They would, of course, be included in the 
Mieoellaneous Muhammadan Tribes. Wilson's 
TribalGustom is no doubt a work of consider- 
able authority, but it cannot be regarded in 
the present oaee as finally settling the point 
in issue. 

The rtwaj»t am also carries with it a cer- 
tain presumption of ocrrectness, as has been 
repeatedly held in decisions such as 
Umar v. Musammat Sahib Khaiun (11), Alt 
Muhammad v. DuUa (12), Sharan v. 
Musammat Skarman (13), Mehr Khan v. 
Earam llahi (14)), Sher v. Alam Sher (15), 
Beg V. Allah Vitta (16) and Saide Khan v. 
Musammat Amir’Un'nissa (17) which it is 
not neoesRary to discuss in detail. 

These presumptions are also, however, 
rebuttable and the trend of the decisions 
cited by Mr. Sheo Narain, via,, Nidhu v. 
Bam Singh (18), Zainah Bihi v. Bader^ 
ud din (19), Lelu v. Ram Ohand (20), 
Okuttan V. Bazori Lai (21), Budki 
Parkash v. Ghander Bhan (22), seems 
to be that when positive instances are 
given, the cannot be regarded as 

overriding them. In the case of self- 


(11) 7ft P. R. 1892. 

(12) 26 P. R. 1901; 65 P. L. R. 1901. 

(13) 117 P. R. 1901; 18 P. L. R. 1901. 

(14) 13 P. R. 1902; 161 P. li. R 1901. 

(1.5) 94 P. R. 1905; 51 P.L R. 1906; )25 

(16) 38 Tnd Ca9. 354: 45 P. R. 1917; 12 P. W. R. 
1917- 21 M L. T, 310; 32 M. L. J.616; 19 Bom. It. R. 
388;15A L J.526;2l C. W N.842;4i C. 749; 26 
C L J 17?* 44 1. A* 89 <P- 0.). 

(lb 45 Iud. Cas. 960; 94 P. R. 1918; 109 P. W. 3. 

(18) 1 Ind. Cas. 457; 2 P. B. 1909; 26 P. W. R. 
1909 

(J9) 17 Ind. Cas. 187; 43 P. H. 1913; 270 P. W. R. 
1912; 20 P- 1 • R- 1913- 

(20; 31 Ind. Cas. 294. 23 P. E. 1916; 174 P. W, R, 
1916. 

(21) 80 Ind. Cai. 22; 7 P. R. 1916; 129 P. W. B. 
1915; 46 P. L. R. 1916. 

{22} 48 Ind. Cas. 818; 123 F. R. 1918. 


acquired property the general onstom is 
that daughters are preferred to oollateralg: 
Article 23 (2), Rattigan’s Digest of Custom- 
ary Law. In tbe present case the entries 
in the wa tb ul arz of these villages do not 
distinctly state that they relate to self-' 
acquired property as well as ancestral and 
in Civil Appeal No. 665 of 1905 printed at 
page 498, printed book, it was held by a Divi- 
sion Bench of tbe Chief Court that simi* 
lar entries should be read as referring 
merely t3 ancestral property. There, is 
no reason to doubt the correctness of this 
dictum, nor does the answer to qcestion 
17, page 49, of Wilson’s Tribal Custom 
militate against it. 

It is then for the plaintiffs to show that 
collaterals exclude daughters and this they 
have not done, while as pointed ^ out 
by tbe trial Court, various specific instances 
have been given by tbe other side, 
which afford good evidence in rebuttal of 
the entries in the waitb^ul arz and the rtwaj»u 
am. Qua ancestral land, however, tbe 
general custom is against daughters sue- 
oeeding and tbe instanods referred to do 
cot assist the' defendants so far as tbe 
ancestral land is concerned and tbe u’a/t6- 
ul arz and riwaj-i am, standing unrebutted 
as they do, mast be given effect to. I 
would, therefore, vary tbe decree of tbe 
Court below so as to grant tbe plaintiffs 
a decree, as prayed declaring that the deed 
of gift executed by Musammat Gaubar 
Bibi shall not affect their reversionary 
right, on her d^atb or re-marriage, in 702 
bighas 1 kanal of land situate in village Miana 
Hazara and now in suit. Tbe olaioi re* 
latiog to tbe other properties I would dis- 
miss, leaving the parties to bear their own 
costs tbrongbout. 

Petman, J. — I agree. 

Becrei viriei. 


ALLAHABAD HIGH OOGRT. 

First Appeal FaoM Orp^r No. 41 of 1919. 

November 26, 1919, 

Pressnt: -Mr. Justice Lindsay. 
MUNDAE BIBI akd ahothbr — AppsiiLant^ 

terstis 

BAIJNATH PRASAO — Bespoiioinp. 

Civil Procedure Cade (Act V of 1908), s. U— IJe§ 
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jadioata — Promissory note, suit on —Dismissal for 
dejault— Suit, subsequent, on original cause of actiim, 
maintainahility of. 

Plaintiff sued to recover a sum of money advanc* 
ed on a promissory note. The suit was dismissed 
in consequence of his failure to put in an appear* 
anoe. An application to reinstate the suit was 
dismissed, as also an appeal against the order 
dismissing the application, lie then instituted a 
fresh suit to recover the same sum of money on 
the basis of entries in his account book, and 
alleged that the promissory note was null and void 
and ineffective and that he was entitled to recover 
the sum in lieu of which the promissory note had 
been executed: 

Held, that the suit must fail, as the plaintiff’s 
cause of action was one and indivisible, and the fact 
that the transaction was recorded in his account 
book did not give him another or different cause of 
action. It is only w'here a promissory note is 
invalid owing to some inherent defect therein, that 
the party suing thereon is entitled to fall back 
upon an action for money had and received to his 
use, and not where, as in this case, the previous 
suit was dismissed in default of plaintiff’s ap])carance. 
[p. 426, col. 2 ] 

First appeal frop (be order of (be Judge 
of the Court of Small Causes ezeroising the 
powers of a Subordioate Judge, Allahabad, 
dated the 29th January .1919. 

Mr. Punna tal, for the Appellants. 

Dr, S. N. Sen, Mr. Haribans Sakoi acd 
Pandit Laliskmi Naraxn Tewari, for the Re- 
spondent. 

JUOGMEJJT. — This appeal arises out of 
(he followiog oiroumstanoe^. Baijnath Prasad, 
(be plaintiff, sued the defendants in the 
Court of the Mnnsif of Allahabad in Suit No. 
633 of 1916. Ic that suit he stated in the 
Brat paragraph of his plaint that the defend- 
ants, after borrowing Re. 575 by means of a 
promissory note on t*-e 26th of April 1916 
at Allahabad, promised to pay on demaud. 
The cause of action arose at Allahabad on the 
26th of April 1916, tha date on which the 
promissory note was executed. The suit 
was dismissed under the provisions of Order 
IX, rule 9 of the Civil Procedure Code, that 
is to say, the plaintiff did not appear and 
the defendants, who appeared, denied the 
claim. Subsequently the plaintiff applied to 
have the suit reinstated, but the application 
was diamissed on the 28tb of April 1917 and 
an appeal from that order of dismissal was 
also rejected. Subsequently he brought this 
Suit No. 78 of 19ib in the same Court, 

la the 6rst paragraph of his plaint be 
stated as follDw:;— “Oo Bijiakh Bidi 9;h, 


Sambat 1973, corresponding to the 26th April 
1916, the defendants borrowed at Allahabad 
from the plaintiff Rs, 576 bearing interest 
at the rate of Rs, 2 ■ per cent, per menseni 
as per entries made in the account book, a 
copy of which is annexed hereto, and execut- 
ed a promissory note in lieu thereof.” Then 
after describing the failure of his 6rst suit be 
proceeded to state in paragraph No. 4 as 
follows: — No suit can be instituted cn the 
basis of the said promissory note payable on 
demand. It is altogether null and void and 
ineffectual, but the pUintiff is entitled to 
realise the principal amount due to him 
in lieu of which the promissory note afore- 


said was executed.” The cause of action for 
this suit arcse on the 2Gth of April lyl6. 

From these recitals it is quite clear that 
what happened was this: — The defendants 
asked the plaintiff for a loan. The 
plaintiff agreed to give it on the 
defendants executing a promissory note for 
the said amount, and on execution of it the 
plaintiff gave the defendants the money. 
The defendants failed to* re pay it. The 
plaintiff sued to recover the amount then 
doe. The recital of the above facts consti- 
tutes the plaintiff’s cause of action, which 
seems to us to be one and indivisible. We 
do not see bow the fact that the plaintiff 
recorded the tianeaolion in his account book 
or private diary can give him another or a 
different cause of action. The plaintiff 
sued to recover the amount due and his suit 
was diemiesed. It was not dismisred because 
of any inherent defect in the promissory 
note itself, but it was dismissed because the 
plaintiff failed to put in an appearance, 
^erefore, it le inaccurate to say, as was said 
by the plaintiff m paragraph No. 4 of his 
plaint, that the promissory note is altogether 
null and void and ineffectual. It is a 

fectly good promissory note, and this is not 

Courts have 

held that where a promissory note is invalid 

piece of „aste paper, the plaintiff can fall 
back upon an action for money had and 
received by the defendant to the plaintfff'f 
use on the ground that there is a 'ol, 
failure of the consideration by reason of /u' 

invalidity of the promissory notr It 

law as laid down in the cann u- Y 

burned Subordinate Judge relied, 
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say, Baij Nath Das v. Salig Bam. (1). The 
faots of lihis case are Histiugnishable from the 
cnmeroas oases whioh have been referred to 
in argument before us. The result is that 
we allow the appeal and setting aside the 
order of remand of the learned Subordinate 
Judge, restore the order of the Mnnsif with 
costs, including fees in this Court !on the 
higher scale. 

Appeal allowed, 

(I) 16Ind. Cas. 33. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

• Execution of Dbcree Appeal No. 3 of 1919. 

January 30, 1919, 

Pandit Kanhaiya Lai, A. J. 0. 

KALKA SINGH — Judgment* Debtor — 

Appellant 

versui 

GUR SARAN LAL — DkceeB' Holder — 

Respondent. 

Limitation Act (IXof\90S), a. 15, 8ch. I, Arts. 181, 
\%2.-“Execution of decree-^AppUcation, dismissal of,, 
for want of bidders — Application, subseqii.ent, presented 
more than three years after dismissal of previous 
application — Limitation, 

Where no obstacle, actual or resulting, is imposed 
upon the execution of a decree by the Court execut* 
ing the decree or by a Court before whioh an appeal 
from an order passed in the execution proceeding is 
pending or by the Court before whioh a suit or 
appeal to contest the validity of the decree or the 
order passed in execution is awaiting trial, there is 
nothing to stop the running of limitation either 
under Article 181 or under Article 182 of Schedule I 
to the Limitation Act. [p. 427, col. 2.3 

The dismissal of an application for execution for 
no fault of the decree-holder is a mere direction to 
the olhcers of the Court to remove the application 
from the pending list, but the decree-holder’s right 
to apply for its revival accrues from day to day and 
will bo barred if no application is made for the 
purpose before three years have elapsed from the 
date when such proceedings were closed in fact or 
struck off. [p. 427, col. 2.] 

Appeal against the order of the Seoond 
Additional Dietriot Judge, Luoknow, dated the 
30th November upholding that of the 

Mnnsif, North Luoknow, dated the 30th 
August 1918. 


The Hon’ble Pandit Qokaran Misra and 

Pandit Manohar Lai Tewari, for the Appel- 
lant. 

Babua Bisheshwar Nath Srivaetava and 
Bajeshwari Prasad, for the Respondent. 

^ JUDGMENT. ^ — The question for oonsidera- 
tion in this oase is whether a certain 
application for execution is barred by time. 
On the 10th August 1907 a decree absolute 
for sale was obtained by the decree- holder- 
respondent and another person named Ram 
Narain, Various efforts were made to exe- 
cute that decree but without any snccess'. 
It is only neoessary to refer to two applica- 
tions for execution. One was made on the 
25th January 1911 which was struck off. on 
the 3l8t October 1911, in consequence of the 
fact that no person was willing to bid for 
the property mortgaged and the decree- 
bolder was nnable to take any further steps 
to proceed with the execution. The reason 
why no person was willing to purchase the 
property was that a suit had been 61ed by 
Dbir Singh and some other persons contest- 
ing the enforceability of the mortgage, on the 
ground that the mortgagor bad only a life- 
interest in the property mortgaged and that 
that life-interest had expired with the death 
of the mortgagor. The interest claimed by 
Dbir Singh and those who joined with him in 
the suit was that of persons entitled to succeed 
to the property on the expiry of the life estate. 
That suit was dismissed on the 15th March 

1912. An appeal filed from that decree was 
dismissed on the )5th March 1913. On the 
24th July 1913 a fresh applfo%tion for execu- 
tion was made by the decree- bolder fur the 
sale of the mortgaged property, but it was 
not properly prosecuted and was eventually 
struck off for default on the l5th November 

1913. 

Meanwhile Dhir Singh and his companions 
filed a seoond appeal in this Court, whioh 
was dismissed on the 13tb July 1915, On 
the 5th July 1918 the present application for 
execution was filed. It is within three years 
from the date when the appeal filed by Dhir 
Singh and his companions was decided but 
beyond three years from the date when the 
preceding application for execution was 
struck off for default. 

The Courts below have allowed the exe- 
cution to proceed, treating the present appli- 
cation as being within time. It would un- 
doubtedly have been so, had the application 
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been filed within three years from the 
date on which the previous applioation for 
ezeoatioD was struolE off. In Qamar ud-dxn 
Ahmad V. Jatoahir Lai (1) their Lordships 
of the Privy Gonnoil held that an application 
for ezeoation made to revive and carry 
t^roQgb a pending ezeoatioo, snspended by 
no act or defaalt of the decree-holder, was 
not governed by Article 179 of Act XV of 
1887| which has now been replaced by 
Article 182 of the Indian Limitation Act 
(IX of 1908). It does not. however, follow 
that there is no limitation applicable to an 
applioation for such a revival. Where an 
ezecution has been stayed by an injanctioo 
or other order, section 15 of the Indian 
Limitation Act provides that the period 
daring which saoh injanotion or order was in 
foroe shall be ezolnded in oompating the 
period of limitation applicable to an applica- 
tion for ezeoation. The injanotion or order 
aforesaid might be passed in the ezeoation 
proceeding itself by the Coart ezeonting the 
decree or by a higher Court on appeal either 
from the decree under ezeoation or from the 
order pansed in the ezeoation prooeeding, or 
it may be passed in a suit or appeal to con- 
test the validity of the decree under ezeca- 
tion or the order passed in ezeoation thereof. 
Wherein such an appeal, suit or other pro 
oeeding arising therefrom an order has been 
passed prejudicial to the decree- holder and 
Buob an order operates as an ez press or 
resulting impediment to the ezeoation in 
whole or in part, the decree bolder is entitled 
to wait till be suooeede in getting that order 
discharged. In Qamar- ud din Ahmad v. 
Jawahir Lai (IJ such an order had been 
passed on an appeal from an order passed 
in the ezecution prooeeding and the light 
of the decree-holder to apply for execu- 
tion was in consequence Buepended. In 
Shmkh Mahomed V. miUam Alfred Thomog 
(2) and Muhammad Nabi Reza v. William 
Alfred Thomas (3) the progress of the execu- 
tion was similarly interrupted on account 
of the appeals died by the judgment debtor 
from^ the orders passed in the execution pro- 
ceeding. The decisions in Rungiah Gounden 


(1) 27 A. 334; 32 I, A. 102: 1 C. L. J. 381; 15 M. 
J. 268; 9 0. W. N. 601; 2 A. L. J. 397; 7 Bom. L 
433; 8 Sar. P. 0. J. 810 (P. C.). 

(2) Hind Cas. 972. 

(8) 21 Ind. Cae. 923. 


4^ Oo. V. Nanjappa Bow (4) and Buddar Stngk 
V. Dhanpal Singh (5) afford instances of 
oases where the execution was stayed by an 
express order. In Ourudeo Jsarayan Sinha 
V. Amrit Narapan Sinha (6) the interruption 
was partial. In all these oases, the decree* 
holder was held entitled to execute the decree 
as soon as the interruption was removed.! 

These considerations do not, however, 
apply where no such obstacle has been 
imposed either by the Court executing tbe 
decree or by a Gonrt before which an appeal 
from an order passed in the execution pro- 
ceeding is pending or by the Court before 
which a suit or appeal to contest the valid- 
ity of the decree or tbe order passed in 
execution is awaiting trial. Where there is 
no such obstacle, actual or resulting, there 
is nothing to stop tbe running of limitation, 
which will be governed by Article 181 or 
182 of the Indian Limitation Act (IX of 
1908), whichever may be applicable. As 
pointed out in Ghalavadi Kotiah v. Poloori 
Alimelammah (7), the dismissal of an appli- 
cation for execution without notice to the 
parties and for no fault of tbe decree-holder 
a mere direction to the officers of the 


IS 


Court to remove the applioation from the 
pending list; but tbe decree-holder’s right 
to apply for its revival accrues from day to 
day and will be barred if no applioation is 
made fjr the purpose before three years have 
elapsed from tbe date when such proceedings 
were closed in fact or struck off. 

On behalf of the deorce-holder-respondent 

reliance is placed on the decision iu Qanga 
Prasad v. Jwala Praxad (8) and 
Raniz Zohra v. Syam Eisen, (9). In tbe 
former case the order removing the case from 
the 61e on an applioation being made by the 
judgment debtor for time to comply with 
the- decree was treated as an order staying 
the proceedings. In the latter case the 
application for revival was made within 
three years from the date when the previous 
applioation for execution was struck off 
The suit 61ed by Dhir Singh and his oomi 
paniona to contest the enforceability of the 
mortgage having been dismissed by the 

(4) 26 M. 780; 13 M.L. J. 412. 

C5) 26 A 156; A. W. N. (1903) 221 

(6) 33 C. 6 9. 

S » iVi.'.' .‘Si,'- '■ « » “■ -■ >»• 
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trial Oonrt and by the Courts of Appeal and 
no injonotion or order for stay having been 
granted in any of the proceedings arising out 
of that suit, section 15 of the Indian Limita- 
tion Aot (IX of 1908) has no applioation 
and the present applioation for exeoution, 
whether treated as an independent appltoS' 
tion for exeoution or an applioation for 
revival, is barred by time. 

The appeal is, therefore, allowed and the 
applioation for exeoution dismissed. The 
parties will in the oiroumstanoes bear their 
own costs throughout. 

Appeal allowed. 


ALLAHABAD HIGH COURT. 

Civil Revision No. 54 of 1919. 

November 26, 1919. 

Present '. — Mr. Justice Lindsay. 
BINDESRIaND iETEK HU DEATH BHAGWAN 
DAS AND another — Defendants — PB iiTiOHESfl 

versus 

GANGA PRASAD — Plaintiff — Opposite 

Party. 

Frovincial Small Cause Courts Act {IX of 1887), 

27, 32 (2 ) — Sait instituted before Munsif not invested 
ivith Small Cause Court powers — Decision by Munsif 
having Small Cause Court powers — Trial on ordinary 
sidC’^Decree, xvhether final— Appeal, whether lies. 

A suit in the nature of a Small Cause instituted 
in the Court of a Munsif not invested with Small 
Cause Court powers and registered as an ordinary 
suit was tried as an ordinary suit by a Munsif who 
possessed Small Cause Court powers. On revision 
before the High Court it was contended that the 
decision of the Munsif ought to be regarded as a 
decision of a Small Cause Court and that it was not 
open to appeal: 

Held, that under section 32 (2) of the Provincial 
Small Cause Courts Act, the Munsif who finally 
dealt with the case was bound to try it as a regular 
suit and the procedure adopted by him was perfectly 
correct, and that, consequently, his decree was not 
a final decree, [p 429, col. 1.] 

Civil reviaioD against the order of the Ses- 
sions and Subordinate Judge, Mirzapur, dated 
the 27th of February 1919. 

Mr. A. 0. Miitra, for the Applioant, 

Mr. K. 0. Mithalt for the Opposite Party, 

JUDGMENT. — I have listened to the 
argumenta in this ease and have made up 


my mind that the applioation should be 
dismissed. I may say at onoe that the 
oase being a oase under seotion 25 of the 
Provinoial Small Cause Court Aot, I 
should not be disposed to interfere unless 
the law obliges me to. The suit was a 
suit for Rs. 47 4 0, It was tried in the 
Court of a Munsif, who admittedly was 
possessed of Small Cause Court powers up 
to a limit of Rs. 50, The Munsif, however, 
tried the suit as a regular suit and 
gave a deoree in favour of the defendants, 
^be plaintiff appealed and the appeal was 
heard by the Subordinate Judge of 
Mirzapur. He reversed the decision of 

the Court below and gave a deoree 

in favour of the plaintiff. Now we 

have this application in revision, in 

whioh it is oontended on behalf of the 
defendants that no appeal lay to the Court 
below and that the order of the Subordinkte 
Judge is void as having been passed witbont 
jurisdiotioD. The way the oase was pat on 
behalf of the petitioners is this. It is 
said that the suit as framed was a suit 
exolusively cognisable by a Court of Small 
Causes and that the Munsif who decided 
the oase being a Munsif invested with the 
powers of the Small Cause Court it ought 
to be taken that his decision was the 
decision of a Court of Small Causes and 
was not, therefore, open to appeal, 

I take it as admitted that the suit 
was a suit ordinarily cognisable by 
a t^urt of Small Causes and that to 
this extent the case put forward by the 
petitioners is correct. Even then I should 
not be disposed to interfere in these pro- 
ceedings in view of the fact that the 
oase has been fully tried out and has not 
been dispo.'^ied of in the summary way in 
whioh Small Cause Court oases are usually 
dealt with. The learned Counsel for the 
petitioners, however, referred me toa judgment 
of this Court whioh is to be found reported 
AS Abdul Majid Beiyadhar Saran Das (1), 
That oase follows a Pall Benob decision of 
the Madras High Court reported as Kollipara 
Seeipaty v, Kankipaty Suhbaya (2), The 
view taken in this latter oase was that where 
a small oause suit is tried by a Munsif 
on the origioal side and bis decision ia. 

(1) 37 Ind. Cm. S2; .39 A. lOb 11 A. b. J. 984. 

(2) 1 Ind. Cat. 643j 33 M. 323; 20 M, h. 3. 718, 6 M. 

L. T. 121. 
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reversed in appeal by tbe Sabordicate 
Oonrit the High Oonrt is boasd to set aside 
tbe deoree in appeal as having been passed 
without jarisdiotion, 

Tbe learned Coansel for tbe opposite 
party, however, has been able, in my 
opinion, to put a different oomplexion on 
tbe taots and after some argument it has 
been admitted before me that the statements 
of faot made by the learned OouDsel for 
the opposite party are oorreot. It seems 
that this sait ^as filed on tbe 6th of 
August 1918 and it nas filed in the Court 
of the Munsif of Miizapur. At that time 
the permanent inoumbent bad gone on 
leave and there was offioiating in his plaoe 
one Mr. Cbaru Gbandar, who admittedly 
was not invested with the powers of a 
Small Cause Court Judge. Tbe ease was 
instituted in his Court and was neoessarily 
registered as an ordinary suit. The ease 
oame on for trial in tbe month of Novem* 
ber 1918. By that time Mr. Raj Bajesbwar 
Sahai, tbe permanent Munsif, had returned 
from leave. It is not disputed that this 
gentleman was invested at that time with 
the iurisdiotion of a Court of Small Causes 
up to tbe pecuniary limit of Rs. 50. Mr. 
Raj Rajeshwar Sahai, as I have said, tried 
tbe case as an ordinary suit and, in my 
opinion, that was tbe proper course for him 
to adopt. Tbe suit was filed while his 
locum ienens who was not invested with 
tbe Small Cauee Court powers was carrying 
on, and consequently, under the provisions 
of eeclioD 32. eubseotion (2) of the 
Provincial Small Cause Courts Act, X think 
it was the duty of tbe Munsif who finally 
dealt with the cape to try the case as a 
regular euit. If any authority on this 
proposition is required, it will be found in 
a ruling of this Court which appears to 
me to be exactly in point. That is the 
decision of a single Judge of this Coart 
reported as Jagmohan Lai v Lakha (3). 

I cannot distinguish the facts of that 
case from the facta of the case before me. 
Ap^t from this authority of this Court 
there are at least three other oases which 
support this view. One of these is to be found 
reported as Mahima Chandra Sirdar v. Kali 
Mondol (4), another case is Hari Kamayya v. 

(3) 9Ind. Ca8.264. 

(4) 12 C. W. N. 107. 
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Bari Venkayya (5) and another Sambhu v. 
Bam Vifhu (6). It seems to me, therefore, 
that it is not any longer possible to contend 
that there, was any irregularity in the 
trial of the first Court. On the contrary 
tbe procedure of tbe Munsif was perfectly 
oorreot and if be tried tbe suit out as a 
regular suit and did not exercise his 
powers in this particular instance as a 
Court of Small Causes, it follows that tbe 
petitioners here are not entitled to argue 
that tbe deoree of the first Court was a 
final deoree as provided by section 27 of 
Act IX of 1887. On the authori- 
ties to which I have referred an appeal 
certainly lay to tbe District Judge and 
the result, therefore, is that I bold that 
there was no want of jurisdiction in tbe 
Court below to hear tbe appeal. Tbe 
application fails and is dismissed with 
costs to the opposite party. 

Application dismissed. 

(5J 26 M. 212 (F.B.). 

(6) 2S B. 244; 5 Bom. L. R. 1008. 


CALCUTTA HIGH COURT. 

Afpsal from Order No. 210 of 1918. 

June 16, 1919, 

Present : — Mr. Justice Newbould and Mr. 

Justice Cuming, 

KUNJA BEBARI ROY and inotber 
— Jddgjj ENT- Debtors — Appellants 

versus 

PANCHANON SIKDAR — Decree Holders 

RESPONDSNTi. 

Civil Procedure Code fAct V of 1908), as, 47, 102 

Decree iu suit of small cause nature of value below 

lls. 500— Execution, order in— Appeal, second, whether 
lies. 

No second appeal lies against an order passed in 
execution proceedings arising oat of a suit of the 
nature cognisable by a Court of Small Causes and 
of value below Rs 600. [p. 430, col. 2.] 

Appeal against tha order of-the Offijiating / 
Dtstnob Judge, Jsssora, dated the 20fch 
April 1911, affirming that of the Munsif 

3pd Court at Narail, dated the Gth Oofcobar 
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FACTS. — One Panohanon Sikdar obtained 
a decree for R?. 400 against Knnja Behary 
Roy and another in the Coart of Small 
Causes at Khalna and in execution of the said 
decree applied for attachment of two plots of 
land one forming the homestead and the other 
forming an agricultural holding of the said 
Konja Behary Roy and another the judgment 
debtors. On the judgment-debtors objecting 
to the attachment od the ground that the 
said two plots of land formed their non* 
transferable occupancy holding the decree* 
holder withdrew the attachment with res- 
pect to the plot of agricultural holding 
hut continued bis execution with respect to 
the homestead land. The matter coming on 
for trial, the Courts below allowed attach* 
ment of the said land. The Court of appeal 
below held that the evidence shows that 
the property in question is the homestead of 
the debtors and that no agrioultural land 
is attached to the ;ama. Therefore, the 
case is governed by the provisions of the 
Transfer of Property Act,” and affirmed 
the decision of the Court of first instance, 
The judgment debtors filed this second 
appeal against the said judgment. 

Babu Oopal Ohandra Das, for the 
Respondents, took a preliminary objection 
as to the competency of the appeal. The 
suit out of which these execution proceed* 
ings have arisen is a suit of the nature 
of small causes and being valued under 
Rs. 500 is not appealable. The execution 
proceedings, therefore, are also not appealable. 
Cited Peary Lai Singh v. Radha Nath Singh 
( 1 ). 

Baba Nalin Ohandra Pal, for the Appellant. 
—Section 102 of the Civil Procedure Code 
oontemplatee the case of a suit, and the 
present appeal having arisen out of execution 
proceedings under section 47 the appeal is 

competent. ... • j.u i. 

On the merits, my submission is that 

the judgment of the Court of appeal 
below is wrong in law because in view of 
section 182, Bengal Tenancy Act, homestead 
land of a Raiyat is governed by the Bengal 
Tenancy Act and not by the Transfer of 
Property Act, even though it does not form 
part and parcel of any of his agricultural 
holding. The real test is whether the 


tenant of the homestead land is a Rayat 
of the village in which the said land is 
situate. See K-ripa Nath Ohakravarti v. Seikh 
Anu (2), Qolam ^lowla v. Ahdool Sowar 
Mondul (3), Krishna Kanta Ohosh v. Jadu 
Kasya (4), HaHhar Okattopadhyaya v. Dinu 
Beia (5), Dina Nath Nag v. Sashi Mohan Day 
Tarafdar {6). The incidents of an ocoapan* 
oy holding, the chief of which is non* 
transferability, are therefore, applicable in 
the case. That the judgment debtor is a 
R^yat of the village in which the homestead 
land is situate is admitted in this case, 
because the agrioultural holding in respect 
of which the decree'holder has withdrawn 
hie attachment on the objection of the 
jndgment*debtor is adjacent to the homestead 
land though not attached to it and is 
within the same village. The withdrawal 
of the attachment does certainly amount 
to an admission that the jadgment*debtor 
holds the agricultural holding as a non 
transferable occupancy Rayat. The learned 
Judge below has, moreover, placed the 
entire onus upon the judgment* debtors and 
therein he has erred. Prima facie, the 
debtors being, as they are, Raiyat of the 
village in which the agricultural holding 
ie situate, the presumption of non*trans< 
ferability shonld have been raised in their 
favour and the burden of proving that 
the said land is transferable or is governed 
by the Transfer of Property Act shonld 
have been placed upon the decree bolder. 

JUDGMENT. — The facts of this case 
cannot be distinguished from those in the 
case of Peary Lai Singha v. Badha Nath 
Singha (1). We must, therefore, hold that 
no appeal lies in this case. The case is 
not one which would justify us in interfering 
in the exercise of our revisioual powers. 

The appeal is dismissed wicb costs. 
We assess the bearing fee' at one gold 
mohur. 

Appeal dismissed, 

(2> 4 0. L. J. 332i 10 0. W, N. 944. 

(3) 9Ind. Cas. 9i2{ 13 C. L. J. 255. 

(4) 28 Ind. Cas. 839} J9 0. W. N. 9l4j 21 0. L. J, 
475. 

(5) 10 lud. Cas. 139} 14 0. 0. J. 170; 16 0. W. N. 
636. 

(6) 31 Ind. Cas. 16j 22 0. L. J; 2(9j 20 0. vV. N 
650. 


(1) 11 C. W. N. 861. 
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P&R9B0TAH DAS V, BITHTHAIi DAS. 


8AT1BH CHANDRA V. NISHI CHANDRA DUTTA. 


ALL4HABAD HIGH OOtTRT. 

Second Civil Appeal No. 1615 of 1917. 

Novembar 22, 1919. 

Present -.— Jastioe Lindeay. 

PARSHOTAM DAS and ANOxaBR — 
Plaintiffs — Appellants 

versus 

B. BITHTHAL DAS and anotber — 

DSFBNDANTi — RESPONDENTS, 

Interest Act {XXXII oj 1S39), s. I — Sale of goods — 
Vendor^ whether entitled to interest on price oj goods — 
Agreement to pay interest, absence of — Notice to claim 
interest, failure to give, effect of. 

In the absence of any agreement to pay interest 
upon a particular transaction, or of any notice of 
the creditor’s intention to claim interest in caso 
the debt is not discharged by a certain time, a 
claim for interest cannot be brought within the 
purview of the interest Act and consequently cannot 
be decreed. 

Seoond appsal against the decision of the 
District Jndge, Benares. 

Mr. 8. P. Ohosh, for the Appellants. 

Mr. Qulzari Lai, for the Respondents. 

JUDGMENT. — The only question to be 
discussed in this appeal relates to interest. 
The suit was brought by the plaintiffs to 
recover the price of goods supplied to the 
defendants. The claim as laid included a 
claim for interest at Re. 1 per cent, per 
mensem. One of the pleas raised in de- 
fence was that the plaintiffs were not entitled 
to claim interest as there had been no 
agreement for payment of the same. The 
Court of 6r9t instance, relying on the state- 
ment of one of the defence witnesses, thought 
that the plaintiffs were entitled to interest 
at the rate of 0 8*0 per cent, per mensem. In 
appeal the learned District Judge has re- 
fused the claim for interest. He has re- 
ferred to the provisions of the Interest Act 
IXXXll of 1839), and says the plaintiffs 
have failed to bring their case within the 
purview of that Act. After hearing the 
argument of the learned Counsel for the 
appellants I think the Judge’s view must 
be maintained. It is not pleaded here that 
there was any written instrument contain- 
ing^ an agreement to pay interest, nor 
again was it claimed by the plaintiffs that 
they had given any notice to the defendants 
of their intention of claiming interest in 
case the debt was not discharged by a 
particular time. It is true as argued by 
the learned Oonnsel for the appellants, that 
there is a proviso to this enactment of 


1839 whereby notwithstanding anything 
contained in the Act, interest is to be 
payable in all cases in which it is now 
payable by law, the word now referring, 
of course, to the year 1839. The only piece 
of evidence to which 1 have been referred 
for the purpose of showing that this case 
falls within- the proviso is the statement 
of one Kishen Das, the witness whoseevideoce 
was relied upon by the Court of Grst 
instance. He is a son in-law of one of the 
defendants, and in his cross-examination 
stated as follows: '*1 parcbased tar from 
the plaintiffs and paid interest at the rate 
of ten annas per cent.” It wonld be 
diffionlt, in my opinion, to found on this 
statement an agreement to the effect that 
the present transaction is one in which 
interest is payable according to law. I 
think the decision of the Court below is 
correct. The appeal fails, and is dismissed 
with costs to the respondents. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

AppEiL FROM Order No. 390 of 1917. 

March 24, 1919, 

Present: — H/Lr. Justice Cbitty and 
Mr. Jnstice Walmsley. 

SATISH CHANDRA KANUNGOE— 

Appellant 

versus 

NISHI CHANDRA DUTTA 

Respondent. 

Limitation Act (IK of 190S;, 8ch. I, Arts. 166, 181 
—EMecution oj decree—Sale in execution -Applica^ 

tion to set aside sale — Limitation applicable Scove 

ef Art. 166. ^ 




tatioQ Act IS not limited to appUoationa under 
Order XXl, rules S9, 90 and 91 of the Civil Pro 
cedure Code The Article is perfeollj general "m 
Its terms and refers to an application under the 

[p 43^ C 01 .T'] of a decree. 

An application to sot aside a sale in exeontion of 
a decree passed against the father of the apSnt 
on the ground that the property sold belong^ to 
the applicant and not to his father is j i! 

^tiole 166 and not hy Article 181 of Sohedio I o^ 
the Limitation Act. [p. 432, col. 1.] ^ 
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AMBi PRASAD V, UUSHTAQ &U8AIM. 

Appeal avaiDst the order of the Distriot 
Jadge, Chittagong, dated the 13th Angast 
1917, reversing that of the Maosif, let Court 
at Patiya, dated the 5th May 1917. 

Baba Kshttish Ohandra Sent for the Ap* 
pellant. 

Baba Prahodh Kumar Da$t for the Re* 
spondeot. 

JUDGMENT. ■ 

Chittt, J. — This is an appeal by the 
jndgmeot'debtor against an order of the 
Dlstriot Judge of Chittagonir, holding that 
his applioation to set aside a sale was 
barred by limitation. 

In the first plaoe, it is donbtfal whether 
any appeal lies ; and the learned Pleader 
for the appellant has not been able to 
satisfy ns on this point. He oonoedes that 
if the amoant of the suit was below Rs. 500 
there would be no seoond appeal, bat as to 
that we have not been informed. 

Torning to the merits of the applioation, 
it appears that a deoree was passed in 1904 
against the appellant’s father. In 1911 
his father died. In 1913, presnmably in 
an applioation for exeoation, the appel* 
lant was snbstitated in the plaoe of his father, 
who had died two years before. Attaoh> 
ment was levied on immoveable property in 
the hands of the appellant. The property 
was brought to sale on 12!ih November 
1915. The applioation now before the Coart 
was presented on the 8th November 1916 — 
almost a year after. It is argaed for the 
appellant that Artiole 181 of the Limi* 
tation Aot applies, and not Artiole 166. 
There appears to be no good reason for 
limiting the soope of Artiole 166 to applioa 
tions under Order XII, rules fc9, yj and 
91 of the Civil Prooedure Code. The 
Artiole is perfeotly general in its terms 
and refers to an applioation * under the 
Code to set aside a sale in exeoation of 
a deoree”. We are referred by the appsUaot 
to the case of Ajo Koer v. Qorak Nath (I) 
and to another oase in the sam) velaue, 
ITpsndra Nath Kalamuri v. Kusun Kumari 
X>asi’{2). Bat these were oases where ap- 
plication was mide before and nit, as here, 
after the sale. The policy of the Ligis- 
lature appears to be that questioos suoh as 

this arising in exeoation should be broaght 

( 1 ) 27Iad. Cas. 321? 19 C. W. N. 517; 20 C. L. J. 
481. 

(2) 27 Ind. Oas. 32S; 19 0. W. N. 62D; 42 0. 415; 25 

0. L. J. 485. , / 
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before the Courts and deoided with the least 
possible delay. In this oase no explanation 
is fortbooming why, if this property was 
really the property of the appellant, he did 
not immediately npon attachment prefer a 
claim under Order XXI, rules 58, of the 
Civil Procedure Code. Suoh a claim would 
have to bs made without auneoessary delay, 
and a suit to establish his right, if the 
claim ware refused, would have to be 
filed withiu a year. It is oonoeded that 
applioatioDS under Order XXI. rulss 89, 
90 or 91, must be filed within 30 days of 
the sale. Why, then, in a oase like the 
present, where the appellant has - been 
guilty of laches in bringing bis oa^e before 
the Court at all. should the law allow 
him three years to do so ? In my optnioo, 
Artiole 166 is applioable, and the applioa- 
tion of the appellant should have been made 
within 30 days from the date of the 
sale. The appeal is dismissed with costs. 

WiLMSLBY, J. — I agree. 

Appeal dim used. 


ALCiAHABAO HIGH OOURr. 

Ftasr Appxal p<com Osobr No. 46 of 1919. 

November 27, 19i9. 

Present : — Mr. Jristioe Tudball and 
Mr. Justioe Ryves. 

AMBA PEAS AD— DBP*NOiNT'— 

Appellant 

versus 

MU3HTAQ HUSAIN— PuiNTiPp — 

RBSPONDBWr. 

Civil Procedure Code \Act V of 1903J, s. 102, 0. 
XLl, r. 2-J, 0. XLIII, r. 1 '&•— Small cause of value 
below Rs 601 — Appeal — Remind, order of —Appeal, 
second, lohefher lies. 

There is no second appeal in a suit of a small 
cause nature of value below Ets o K). An order of 
remand, therefore, in such a salt is not open to 
appeal, [p. 433, col 1.] 

Pir?t appsil from aa orJsr of the Sjb- 
ordinate Judge of Moradabad, dated the 

9th Dsoamber 1919. 

Mr. .3. Stzj 4!t. fopthe AppslUnl). . ^ 

Dr. S. If. Sulaimtn, for ths Reapsadsnt. 

JUDGMB^ir.— A. preliminary objestioa 
18 raised in this appeal that no sdoonl'' 
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ABDDL AJIJ ABDULLA V. TAtvUB ABDDL OAMT, 

appeal lies; The fae^a are briefly aa 

follower —The piaintiff-reapoodent and 

the defendaDt’appellaQti with e£Eeot from 

the .let of July 1914, that is the beffin* 

nin^ of the year 1322 Easli, were owoera 

of two separate mahals in a village after 

a perfect partition had been effeeted. 

In the year 1322 Fasli the revenue of 

both these makala fell into arrears. The 

plaintiff was foroed to pay the revenne 

not only of his own mnhal but also 

of the defendant’s mahal to the extent of 

Rs. 127. He brought the present suit to 

.’eoover their sum plus interest from the 

yiefendant in the Court of the Munsif, 

The Munsif dismissed the suit on the 

ground that no suit lay to recover the 

amount. The plaintiff appealed. The 

lower Appellate Court came to the opposite 

oonolusion and remanded the suit for 

decision on the merits to the hrst Court. 

The defendant has come up here on 

appeal from this order of remand. Under 

Order XLIII, rule 1, clause (4), an order 

Qnder rale 23 of Order XLI rem&nding^ a 

case is applicable where an appeal would 

he from the decree of the Appellate 

Court. It is contended and with force 

that in the present suit no second appeal 

would have lain from the decision of the 

Appellate Court because the suit is one 

of a small cause nature, the sum to be 

recovered being below Rs. 500, On behalf 

of the plaintiff it is urged that Article 39 

or 40 of Schedule II of the Small Cause 

would cover the suit. But 

1 • possibly agree. The 

plaintiff did not pay the money in a 

representative capacity on behalf of the 

defendant, therefore, Article 39 cannot 

TtitZ Th ‘p 

“a nob tL T P‘-°P®«-ty. whioh 

any suit ‘‘T-. » 

any suit can lie, ,t does not fall nnder 

any of tbese artioles and U realls a anib 

of a Small Oaase Coart nature being for 

anne“aT M • therefore, no sLood 

f® Ooartand no appeal, there 
fore, lies from the order of remand. There 
are decisions oq the point in the case of Nath 
Pra,ad v. Baij Nath (1) and tbe ease of 

(1) 3 A. 66. 

2S 
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Qutub Husain v, Abul Hasan (2), The 
decision in the case of Tulsa \Kunwar v, 
Jageshar Prasad (3) contains remarks 
which apply to the facts of this case. 
We have bsen asked to treat this case as 
a revision, but in view of the fact that 
the money was admittedly paid and has 
mt been refunded we decline to do so. 
We dismiss the appeal with costs. 

, . Appeal dismissed. 

(2) 4A. 1345 A W. N. (1881) 141. 

(3) 2S A. 563; 3 A. L. J. 372} A. W, N. (1905) 114. 


CALOUTTA HIGH COURT. 
(Appeal faom Order No. 183 op 1917 

April 2. 1919. 

PreseM/:— Justice Sir Charles Chitty, Kt.. 
and Mr. Justice Walmsley. 

ABDULi AJIJ ABOUUIjA—JooQMBNT- 

DeBTOg— A ppellant 

versus 

YAKUB ABDUL GAVt — DficiSE-HjLOER 

— Rb 5PONDENT. 

Limitatioti Act (IX of IflOSj, Sch. I, Art. 182 (5)~ 
Execution of decree—AppUcation praying that notice 
be issued to judgment.debtory luhefher sfep.'in^aid of 
execution - Limitation, extension of, ^ 

An application for execution headed as “for 
oxocutioD,” written in the tabular form prescribed 
by the Civil Procedure Code for such applications 
and stating that the “mode in which the assistance 
of the Court was required’’ was by the issue of a 
uotico to the defendant to show cause, if any whv 
the decree should not be executed against him 
is an application to take a step in-aid of execution 
sufficient to save limitation within tho meaninc of 
clause of Article 182 of Schedule I of tha 
Limitation Act. [p. 434, cola. I & 2 ] 

Appeal against the order of the Sub 

dated the 

24th April 1917. 

Sir flasft Ofeo,,, Dr. Sarat Ohandra 

*•**" «“■ 

Mr. U. N. Sen Qupta, Babng Ram Bavil 
Hey and Neroie Bandhu fiat for r^h 

RBspondent. ’ 

^ -JUDGMENT. 

OfliTTT, J. —This is' an aoDeal hvi-hA • j 
meut-debtor. and the 

determination ia whether the deeree holde": 
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right to ezeoute his deoree is barred by 
limitation. 

On 5th Oeoember 1910 the deoree was 
passed by the Chief Court of Lower 
Burma for a sum of Rs. 5,000 and odd. 

On 17th Maroh 1913 that Court ordered 
notice to issue to the judgnient*debtor 
under Order XXL, rule 22. 

The notioe was sent to Chittagong for 
service but was not served for want of an 
identifier. 

On 23rd December 1913 the decree- 
holder applied to execute the decree but 
withdrew that application on 5th January 
19U. 

On 9th Anguat 1915 he made a third 
application, on 29th September 1915 a 
fourth, and on 12th January 1916 the 
fifth and present application. 

Of these notioe of the last only was 
served on the judgment-debtor, who now 
comes in and pleads limitation. 

The question is whether the application 
of 17th March 1913 saves limitation. It 
is argued for the appellant that it was 
not an application for execution, and 
that, if it can be ao regarded, it was not 
*in accordance with law.’* The application 
was headed as * for execution” and was 
written in the tabular form prescribed by 
the Code for such an application. In 
stating the mode in which the assistance 
of the Court was required” in column 10 
it said by notioe to the defendant through 
the District Court of Chittagong to show 
cause, if any, why the deoree should not 
be executed against him by arrest and 
imprisonment of his person or by attach- 
ment and sale of his movable and im- 
movable properties”, 

I am disposed to think that it was an 
application for execution, though possibly 
loosely expressed. Although with regard 
to the attachment of property no parti- 
culars were given, it was explicit enough 
as to execution by arrest and imprison- 
ment of the judgment debtor. But it is 
not necessary to rest our decision on that 
ground, as the application was clearly to 
take a step-in-aid of execution. This 
was decided by a Bench of this Court 
in Qopal Ohunder Manna v. Qosain Das 
Kalay (1). There was a reference to a 

(1) 25 C. 694 at p. 699; 2 0, W. N. 666, 
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Full Bench in that case, but on another 
point which does not here arise. It was 
suggested that the change in the wording 
of section 248 of the Code of Civil Pro- 
cedure, 1882, which was made on its re- 
enactment as Order XXI, rule 22 would 
make that decision inapplicable to ’the 
present case. It is true that there has 
a ^slifi^ht change and the rule now 
begins where an application for execution 
is made,” etc. Bet while the rule pre- 
scribes that in certain oases a notioe 
shall issue, it does not forbid the issue 
of snob a notioe in oases where it is 
necessary but where no application for 
execution has in fact been made. It 
cannot, therefore, be said that the appli* 
cation for such a notice was not an 
application in accordance with law. Tbe 
case thus falls both under clause 5 and 
also under clause 6 of Article 182 of 
Schedule I to the Limitation Act. 
In this view of tbe case the decree-holder’s 
present application is within time, and 
the appeal must be dismissed with costs. 
Hearing-fee 5 gold mokurs. 

Walmslet, J.— I agree that this appeal 
should be dismissed. The view I take 
is that expressed by my learned brother 
in the first part of his judgment, namely, 
that tbe application for execution filed on 
Maroh 17th, 1913, was of such a nature 
as to save tbe decree from being barred 
by limitation. Beyond that it is nn- 
necessary to go for the purpose of this ap- 
peal, and 1 wish to refrain from ex- 
pressing an opinion upon the question 
whether a decree-holder can keep his 
deoree alive by asking for a notice to be 
issued under Order XXI, rule 22, without 
presenting an application containing tbe 
details required by rule 11. 

Appsal dismissed. 
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tCHLiQ ALt V. BtTDH SEN. 

ALLAHABAD HIGH COURT. 

Civil Revision No. 167 op 1918. 

Deoember 11, 1919, 

Present : — Mr. Jastioe Todball. 

Syed IKHLAQ ALI — DsPENDAhT— 

Applicant 

versus 

Lala BUDH SE3N — Pliintipp — Opposite 

Party, 

U, P» Honorary Munsxfs Act (II of 1896^, 8 (2) 

proviao — Civil Procedure Code (4cf Tof i90s), 8.24 

<ra»s/e»-red «o Court of Honoranj 
Munstf — Decree^ whether appealable. 

Where an Hoeorary Muusif aotiug uuder the U. P 
Honorary Muneifs Act decides a suit transferred 
to him from a Court of Small Causes, he cannot 
be deemed to .be a Court of Small Causes and his 
decree is appealable. 

Civil revision agAinst the order of the 
Sabordinate Judge, Badaun, dated the 
16th February 1916. 

Mr, 5, A. B.aiiar^ for the Applioant. 

Mr. Ibnri. Ahmad^ for the Opposite Party. 

JUDGMENT.— Seoond Appeal No. 1549 

of 1917 and B3vi8ion No 157 of 1918, 
whiob arise out of the same matter, are 
heard and determined by me together. The 
faote innat be briedy stated. The respond- 
ent Budh Sen brought a suit for oontribn- 

tion against the opposite party in the Court 

of Small Causes, that of the Mansif of 
Bast Budaun. He sought to reoover oontri- 
bution in that be had paid the whole 
costs of a former suit whioh had been 
decreed against both him and the present 
appellant Ikhiaq Ali. That suit was trans- 
ferred to the Court of the Honorary Mansif 
under section 8. aub-seetion 2, of the Hono- 
rory Munsifs Act, H of 1896. The 
Honorary Mansif dismissed the suit. An 
appeal wag preferred and transferred appa- 
That’s! h Subordinate Judge for deoiaion. 

the emt on the I6th February 19 lt>. In 
eieontion of that decree a house waa sold 
and pnrahased by some third party on the 
11th of January 1917. When the sale 
oame up for oon6rmation, the jadgmeot- 
debtor raised an objection to the oonfirma- 
tion of sale on the ground that the Sab- 
ordinate Judge had no jurisdiction to hear 
and decide the appeal, in that the suit 
was one of a small cause nature and that 
no appeal would lie; therefore, the decree 
passed by the Subordinate Jndge was a 
nullity as having been passed iwithout 


jurisdiction. He, therefore, asked that the 
sale should not be confirmed. The Mansif 
acceded to bis request and refused to con. 
firm the sale. An appeal was preferred to 
the District Jndge, who on the .Oth of 
May 1917 set aside tha order of the 
Mansif and directed that the sale ba con- 
firmed. Ikhiaq Ali oame here on appeal 
and his appeal is No. 1549 of 1917, A 
preliminary objection was taken that no 
second appeal lay to this Court, the suit 
baing a suit (by reason of its value) of a 
small cause nature. I thereupon allowed 
the appellant to file a revision against the 
original decree passed by the Subordinate 
Jndge on appeal, the ground taken being 
that the Subordinate Judge had no juris- 
diction to hear the appeal. The point 
taken was that because the suit was first 
instituted in the Court of Small Causes 
and was transferred thence to the Court of 
the Honorary Mansif, the Honorary Mansif 
must be deemed to have decided the suit 
as a Small Cause Court in view of the 
last paragraph of section 24 of the present 
Civil Prooedara Code and section 25 of 
the old Civil Procedure Code of 1882, 
There is a complete answer to this in 
section 8 of the Honorary Munsifs Act 
in the proviso to clause 2 of that section’ 
which runs thus: provided that the last para- 
graph of section 25 of the Code of Civil 
Procedure shall not be deemed applicable 
to oases so transferred from Courts of Small 

Causes.*’ The law has diatiojtly Uid 
down that when an Honorary Mansif 
acting nndep the Act decides a suit trans- 
^rred to his Court from a Court of Small 
Causes, he shall not be desmed to be a 
Court of Small Causes, H.s decreo. therefore, 

7 H SaborJioate 

Judge bad jurisdiction to hear the apoeaJ 

The learned Di.stnct Judge’s decisioo there’ 
fora on the appeal was a correct one. though 
perhaps not for the reason j giyan Th 
rasalt thereeore. i. that th. raWsi::’ ^ 

fail and 19 dismiiseJ with oo9t9 ‘ 

Tne appeal alsp will fail and 19 eaaall„ 
diamiaaed with Jooata. » 9 aally 

BtSiision disnissBd^ 
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FRA6H DIAL V, SHAUBHUNATH. 

LAHORE HIGH COURT. 

CivJL Revision Petition No, 79 of 1919, 

Jane 26, 1919. 

’Present: — Mr, Jnstioe Soott*Smitb. 
PRABH DIAL — Plaintiff— Petitioner 

versus 

SHAMBHU NATH — Defendant — 

Respondent. 

Contract Act (1^ of 1872^, s. 25 (2)— Bond, su-td 
on — Consideration received during minority — Sutf, 
whether maintainable — Interest^ whether can he 
recovered— Provincial Small Cause Courts Act (IX of 
ISSlJt s, 26 — Revision — Sigh Court, power of inter- 
ference of, extent of, 

Au agreement made by a person of full age to 
compensate a promisee who has already voluntarily 
done something for the promisor at a time when 
the promisor was a minor, falls within the terms of 
section 25, clause 2, of the Contract Act and is 
enforceable, but no interest can be recovered upon 
such an agreement, [p. 436, col. 2.3 

KaramChind v. Musammat Basant Kaur, 11 Ind. 

Cas. 321; 31 P R. 1911; 192 P. L. R. 1911; 236 P. W. 

B. 1911, followed. , ^ ^ _ 

Under section 25 of the Provincial Small Cause 
Courts Act the High Court has wider powers of 
interference than under section 116 of the Civil 
Procedure Code# Cp« 436, col# 2*3 

PetitioD, under seotion 25 of Aot IX of 
1887, for revision of the decree of the Judge, 
Small Cause Court, Delhi, dated the 5th 
Deoember 1918, dismiaaing the claim. 

Lala Jagan Nath, for the Petitioner. 

Mr. Badri Nath Kapur, for the Respondent 

JUDGMENT.— This is an application 
under section 25 of the Small Cauae Courts 
Aot for reviaion of the order of the Judge, 
Small Cause Court, Delhi, dismiaeing the 
plaintiff’s suit for Rs. 330. The parties 
are brothers and the suit la based upon a 
bond for Rs. 200 executed by the defendant 
in favour of the plaintiff on the 18th 
February 1913. The consideration is stated 
to be expenses incurred on the marriage 
defendant, which took place Is years before 
the execution of the bond. At the time 
when it was executed the defendant was 
some 18 years and 9 months of age, but at 
the time when the debt was incurred he was 
a minor. The lower Court was of opinion 
that the defendant could not incur any 
debt while he was a minor and that, 
therefore, at the time when the bond was 
executed there was no debt which the plaint- 
iff could have recovered and the bond wrb 


tl92d 

consequently without oonsideratiou. The 
lower Court has omitted to consider section 
25 (2) of the Indian Contract Aot, which 
says that an agreement made without con- 
sideration is void unless it is a promise to 
compensate, wholly or in part, a person who 
has already voluntarily done something for 
the promisor* It is contended on behalf of 
the petitioner that the bond was a promise 
by the defendant to oompenpate the plaintiff 
who had previously voluntarily done some- 
thing for the defendant, t e., had spent 
money on getting him married. In Karam 
Ohand v. Musammat Basant Kaur (1) 
it. was held that an agreement made 
by a person of foil age to compensate 
wholly cr in part a promisee who had 
already voluntarily done something for the 
promisor even at a time when the promisor 
was a minor, did fall within the terms of 
section 25, clause (2), of the Indian Contract 
Aot. Having regard to this ruling the decision 
of the lower Court that the bond is void 
is erroneous. Mr. Kapur on behalf of the 
respondent cited Bamgopal Jhoonjhoontoalla v. 
Joharmall Khemka (2) and supported the 
proposition that an error by the Small 
Cause Court on a question of limitation 
does not justify the interference of the 
High Court under section 115, Civil 
Procedure Code* That ruling was, however, 
dissented from in the Punjab Chief 
Court case of Sarah DiaUIshar 
Jjass V. Devi Ditta MalUQordhan' 
Das (3). Moreover the present ap- 
plication for revision is under section 
25 of the Small Cause Courts Aot, under 
which a Court has wider powers than 
under eeotion 115, Civil Procedure Code. 

1 am, therefore, of opinion that the High 
Court has full power to interfere on the 
revision side with the order of the lower 
Court in the present case. 

It is, however, contended by Mr. Kapur 
that the lower Court has found that the 
consideration for the bond is not proved. 
This, 1 think, was merely a remark made 
by the Court at the end of its judgment 
without fully appreciating the evidence on 

(1) 11 Ind. Cas. 321; 81 P. R. 1911; 192 P. L. R. 
1911; 236 P. W. E. 1911, 

(2) 15 Ind* Cas. 647; 39 0. 473. 

(3) 46 Ind. Cas. 641; 69 P. L. B. 1918; 139 P. W, 

R 1918. ^ 
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the reoord. The Court really did Dot have 

to go into the qaestionof ooDsideralioD at all, 

BB it was cf opinion that the suit failed 

on another ground. The defendant does 

not appear to have been asked whether he 

exeonted the bond or not, but he denied 

having borrowed any money. At the 

same time be admitted that big brother 

bad spent money on getting him married. 

The evidenoe of the plaintiff himself and 

of Ganga Sahai, the writer of the bond, 

is suffioient to show that the defendant 

voluntarily executed the bond after admit- 

ting reoeipt of the oonsideration. Under 

these oircumstanoeB I consider that the 

oonsideration is sufficiently proved. At the 

same time I do not think that the 

plaintiff is entitled to any interest. He 

is merely entitled to be compensated for 

the money actually spent by him and to 

nothing further [see the remarks in 

ffaram Ohand v. Musammat Btsant Ka%r 
( i/. J 

I, therefore, allow the revision and setting 
aside the order of the lower Court give 
the plaintiff a decree for Rs. 200 against 
the defendant with costs in proportion in 
both Courts. 

Revision allowed. 


ALLAHABAD HIGH COURT. 

Civil Revision No. 37 op 1919. 

November 24, 1919. 

Present'. — Mr. Justice Lindsay. 
BISHUN PADU HALDAR— Depenoant— 

Applicant 

lersus 

Firm Messrs. OHANDI PRASAD &Co,.— 
Plaintiffs — Respondents. 

Contract Act {IX. of 1872), $. 7 — Acceptance, what 
amounts to — Propo^ial to purchase goods accompanied 
by price^Price credited by seller to purchaser’s account 
-^‘Acceptance, whether complete. 


The acceptance of a proposal must bo absolute 
and unqualified and a person making a proposal 
cannot impose on the party to whom it is addressed 
the obligation to refuse it under the penalty of 
imputed assent, or attach to his silence the legal 
result that he must bo deemed to have accepted it 
but an acceptance may be made without express 
communication, [p. 433, col. 2.] 

A written proposal for the purchase of goods 
accompanied by a sum of money as the price there- 
of, conveyed by a purchaser to the seller and 
received by the latter, who credits the money so 
received to his account, amounts to a definite 
acceptance of _ the proposal and renders the seller 
liable in an action for damages in case of bis failure 
to carry out the contract, [p. 438, col. 2.] 

Civil revision against the order of the 
Small Cause Court Judge, Moradabad. dated 
the 26th November 1918. 

Mr. U. 8. Bajpai, for the Appellant. 

Mr. R. K. Malvya^ for the Respondents 

brought by 

the plaintiffs, a 6rm of obemista in Morada- 
bad, against the defendants, also a firm 
of obemists carrying on a business in 

Re. 61-10^0 and this sum was claimed by 
t^he plaintiffs on aooonnt of an alleired 
breaoh of oontrast. The main defence to the 
salt was that there was no oontraot between 
the parties. The lower Coart found in 
favour of the plaintiffs and deoreed the 
olaim. There wore several other points debato.? 
in the Oourt below bat here I am oouoerned 
enlywj^ththeqaeetion whether or not Ihere 

was a binding oontraot between the partie? 
The facts may be brififli 7 j 

followspOn the 7th of February 1911 

the plaintiffs wrote to the 
enquiring the price at which thft 

supply cocaine. The defendants rn r ^ 
the 13th of February 1918 w on 

plaintiffs that the rate 

Be. 20 per ennee “without engagemen Th ' 
meaning of this latter espre^ssfon !s tb 
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the market rate of cocaine was varying from 
day to day, the defendants were unable to 
quote any definite rate for the article. 

On the 14th of February the plaintiffs 
pent to the defendants a money order for 
Rs 17-8. On the coupon attached to the 
money order the plaintiffs wrote and asked 
that the defendants should set aside for 
them a certain amount of cocaine, the 
price of which was represented by 
Rs, 17 8 0, It is admitted that the price 
was calculated on the quotation of Rs, 20 
per ounce which had been given by the 
defendants. It is proved that the money 
sent by this money order was received 
by the defendants on the 16th of February 
1918; an acknowledgment of the receipt 
reached the plaintiffs in due course. It 
was stated at the time the order was 
given that the plaintiffs were applying to 
the Collector of Moradabad for a permit 
to import the cocaine and the defendants 
were asked to delay the sending of the 
parcel until the permit had been obtained. 

On the 23rd of February the plaintiffs 
sent the permit which they obtained from the 
Collector. On the 4th of March 1918 the 
defendants intimated to the plaintiffs that 
they were unable to supply cocaine at Rs. 20 
per ounce. They intimated that the price had 
risen and asked the plaintiffs what they were 
prepared todo. The plaintiffs apparently took 
up the position that there was a contract for 
the supply of the article at Rs. 20 per ounce 
and they wrote accordingly. Later on, 
the defendants returned the money to the 
plaintiffs, who refused to receive it ; the 
result has been this suit for breach of 
contract, the damages claimed being on the 
difference between the alleged contract rate 
and the market price of the day. 

As I have already said, the Judge of the 
Court below took the view that there \^s 

a binding contract between the parties. He 

treated the order o£ the plaint.fEa, whioh was 
sent to the defendants on the 14th of 

Febrnary 1918, as a 

opinion that that proposal had been aoospted 

by the defendants by ‘b®*" 
learned Judge pointed out that the defend- 
ants had aooepted the money and bad 
kept silent for a oonsiderable period. In 
his iudgment, therefore, the defendants had 
bound themselves by their oonduot and their 

refusal to deliver the oooaine at the rate 


quoted in their first letter amounted tc a 
breach of contract. 

The argument here is that there was no 
acceptance of the plaintiffs* offer. It was 
said that the mere neglect of the defendants 
to give a speedy answer to the oommnni* 
cation sent by the plaintiffs on the 14th of 
February 1918 could not have the result 
of placing the defendants under a legal 
obligation. If there bad been nothing more 
in the case than the communication of a 
proposal by the plaintiffs followed by silence 
on the part of the defendants, this argu* 
ment would have been sound enough. On 
this point 1 may refer to a iudgment of 
the Bombay High Court, Hajt Mahomed 
HajiJivay, E, Spinner At page 524 of 
the report Jenkins, C. J., observes: * 1 take 
it to be clear that a person making a propo- 
sal cannot impose on the party to whom it 
is addressed, the obligation to refuse it 
under the penalty of imputed assent, or 
attach to bis eilenoe the legal reeaU that 
be must he deemed to have accepted it.” 

He referred in support of this dictum 
to an Eoglish deoidiojit Felthousey* Bindley 
(2). As is observed in the commentary 
to section 7 of the Indian Contract Act 
edited by Pollock and D. F. Mnlla, * Neglect 
to answer a business offer is osrtainly not, 
as a rule, prudent or laudable; still there 
is no legal duty to answer at all 

The facts of this case, however, are dif- 
ferent, for we find that not merely wasthere 
a written proposal conveyed from the plaint- 
iffs to the defendants bat the plaintiffs 
along with the written order sent a sum 
of money which the defendants accepted. 

In these oironmstanoe?, I think, it was 
open to the Court below to find that there 
was an aooeptauoe of the plaintiffs’ proposal. 
The acceptance of a proposal must be abso- 
lute and unqualified, but it is also well 
established that an acoeptancs may be made 
without express oommunioatioD. Here it 
seems to me the Judge of the Court below 
could reasonably find that the conduct o! 
the defendants in receiving this sum of 
money and crediting it to their account 
amounted to a definite acceptance of the 
plaintiffs’ proposal. For these reasons 1 

(1) 24 B 510{ 2 Bom L. E. 691. 

(2) (186^) 6ti. T (m.8.) 167;ll 0. B. (n.8.)86>j 
81 L. J. C. P. 204; 10 E. 423; 142 E. 1037; B2 H- 
E. 784- 


Vol. LIV] 


INDIAN OASES, 



HlKDLftT, C. D. U. V , JOTNIRMN HARWARI. 

am unable to hold in favour of the appli* 
oanta that the deoUion of the Oonrt below 
is not in aooordanoe with law. The appli- 
oation fails aooordiagly and is dismissed 
with oosts to the opposite party^ inolnding 
in this Oonrt-fees on the higher soale. 

Application dUmused^ 


CALCUTTA HIGH COURT. 
Applig4TION for Review in a Small Cause 

Court Suit. 

Maroh 28, 1919. 

Freient Mr. Jnstioe Rankin. 

C. D. M, BINDLEY — Petitioner 

versui 

JOYNARAIN MARWARI — Respondent. 

"Provident F\ind Act ^iX of 1897^, $. 4 — Provident 
fund deposit^ whether can be attached in executio 7 i of 
decree — Civil Procedure Code (Act V of 1908^, a. 115 
— Revision — **Acting illegally’*, meaning of — Execution 
of decree— Order directing attachment of property not 
liable to attachment, legality of. 

Whether an employee is in service or out of 
service, whether he be alive or dead, his share of 
the provident fund is unattaohablo in the hands 
of the provident institution under the provisions 
of section 4 of the Provident Fund Act. [p, 440, col. 

2»3 

Sub-seotion (2) of section 4 of the Provident Fund 
Act does not in any way cut down sub-section (1) 
of the Act. It ensures that money payable to a 
widow or child as such directly shall not, even in 
their hands, be treated as assets of the deceased 
depositor’s estate. The only light thrown by the 
second sub-section upon the first is that the first 
did not go far enough, [p. 440, col, 2; p. 441, col. I.] 
Where inspito of statutory provision to tho 
contrary, a certain sum of money hold in deposit 
by a provident institution was attached in execu- 
tion of a decree: 

Held, that in passing the order of attachment the 
execution Court had “acted illegally” within tho 
meaning of section 116 clause of tho Code of 
Civil Procodoro. [p. 442, col. 2.] 

^ All CMOS of acting illegally are cases of error 
in law, though the converse is not always true. Any 
error m law which amounts to a usurpation of 
authonty _m the act done by a Court comes within 
clause (cj if it is not already within clause (a) of 
section 116 of the Code of Civil Procedure In the 
broad sense of the word no Court ever has juris- 
diction to act Illegally though it have oris- 

diction to make an order which in fact or in law is 
wrong, [p. 441, cols. 1 & 2.] 

Sir Binod (with him Mr. Langford 
Jme9)f for (be Fetitioner, 


Mr. L. P, fi7, (with him Mr. A. K, 

Roy), for the Rsspondent. 


JUDGMENT. ~In this oase I am asked 
under seotion 115 of (he Civil Prosednre 
Code (o set aside an order made by the 
Small Cause Court on 23rd November 1918. 
That order is as follows : Payable in 

two weeks. In default ezeoution to issue.’’ 

The aatibn was tried in the Court of the 
2nd Mansif at Mongbyr. The plaintiffs in 
1914 lent Rs. 200 on a promissory note to 
the defendant’s son, who was an employee 
of the E. I. R. and who died on the 27th 
September 1916 leaving neither widow nor 
ohildren. So far as the parties know, he 
left no Will and neither Probate nor Letters 
of Administration have been granted to any* 
one in respeot of bis estate. The plaint* 
iffs in 1917 applied as oreditors to the 
District Judge at Mongbyr for a grant of 
administralioD, but their application was 
dismissed. In these oiroumstanoes the action 
was brought against the defendant, appa- 
rently as being the heir at law and legal 
representative ” of his eon. As appears by 
the Muneif’s decree of 29th January 1918 
the suit was decreed with oosts. There is 
nothing on the face of the decree to show 
that it is not an ordinary personal judg* 
ment against the father or to limit execu- 
tion thereon to the property of the deceased. 
Both before and during the trial the plaint- 
iffs and defendant seem to have litigated 
between themselves the question whether 
the money standing to the credit of the 
deceased with the Provident Institution of 
the E. 1. R. was attachable for the debt 
in view of seotion 4 of Act IX of 1897 as 
amended by Act IV of 1903. The Munsif 
and on appeal the District Judge both held 
that it was attachable, for reasons which 
1 am unable to appreciate. 


vuijr me jsiuDsif 8 

decree was transmitted for execution to the 
Small Cause Court at Calcutta. This Court 
has treated the decree as one against the 
deceased a estate, which is at all events in 
SQbstaDoe correct. Od 1st Angnst a pro- 

hibitory order m the form speoiBed by 

the Manager of the Provident Institution 
as being a public officer, and uot to the 
Trustees who are. I think, the only proper 
parties. Jt was returned with a reference 
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to the Aot. After some oorrespondenoe on 
the 2Rrd September a notioe was issned 
from the Coart to the manager requiring 
him personally to appear and show oause 
why the money attaohed in his hands by 
a prohibitory order, dated 1st August 1918. 
should not be deposited in Court or in 
default why exeoution should not be issued 
against him." The matter ultimately same 
before a Judge on the 23rd I^ovember 1918 
and as to what happened then there is no 
dispute between the parties. The respeotive 
attorneys argued the question whether Pro* 
vident Fund moneys were not attaohable in 
view of the Aots above mentioned in the 
ease of a depositor who had died leaving 
neither widow nor child. No evidence was 
taken : nor indeed was there need of any. 
in view of the entire absence of any in> 
tention to dispute the facts about the nature 
of the institution or of the fund in ques* 
tion. No issue was directed. The subject 
matter of the attachment was defined by 
the notices ** certain money now in your 
bands, mz., Rs. 1,182*2 out of the Pro* 
vident Fund money due to the deceased 
H. W. Lakin." The learned Judge has given 
no statement of his reasons, but be has 
held this money to have been validly attaoh- 
ed by the notioe of the Ist August and 
has ordered execution — presumably against 
the manager, possibly against the institu* 
tion-^to issue in default of payment. 

Now, in view of these three decisions, 
it may be well to state shortly the pur- 
pose and intention of the Aots. These Aots 
make provision in the interests of certain 
large classes of employees for a scheme of 
compulsory and to a limited extent volun- 
tary thrift. Part of the employee’s wages 
is impounded, whether he likes it or not : 
within narrow limits be has an option to 
contribute more : the employer has on his 
side to add a contribution : and these 
sums together with interest, profits or other 
increments make a total fund of which a 
defined proportion is held on the individual 
account of each employee. The Legislature 
is dealing with people who are poor, with 
people who are being compelled, and with 
such people in very large numbers. Its 
intention is that such people shall iu case 
of necessity be able to afford a passage 
home to Europe, in case of retirement 
have something to liye on, in case of death 


have something to leave. It is not ignorant 
that if a railway has a hundred thousand 
employees, the temptation to run into debt 
or to charge or anticipate bis share will, 
occur at some moment of his lifetime to 
ninety thousand of them at least. Neither 
the railway company nor the institution 
is to have its money wasted in large 
quantities upon the management expenses. 
There is to be no standing army of attor- 
neys and attorneys’ clerks attending to 
notices and orders from all the Courts in 
India, settling priorities amoog competing 
claims, paying the money into Court as 
soon as it comes in and acting towards 
creditors and mortgagees as a providence 
with costs cot of the fund. By rules made 
for this institution under the Act, when 
one employee dies his share if small is to 
be summarily and directy distributed accord- 
ing to special rules which brush aside the 
ordinary law as to Wills or intestate suc- 
cession. If bis share is large it is payable 
to bis executor or administrator and to 
him only on prodnotion of his grant: the 
burden of a due administration is thus put 
upon the proper shoulders. Whether the 
employee is in the service or out of the 
service, whether he be alive or dead, his 
share is unattacbable in the hands of the 
institution. This is the very basis of the 
scheme. Section 4 (1) of the Amended 
Aot has been judicially construed in 
Veerckand v. B. B, ^ 0, I. Ry. Oo. (1) and 
Seth Manna Lai v. Oainsford (2). It means 
what it says and is no hardship upon 
anybody. The plaintiffs’ point ever since 

their action was started before the Mausif, 

• 

at the trial, on appeal before the District 
Judge, before me and most probably in 
the Small Cause Court rests upon sub- 
section (2) of section 4. That has got 
nothing to do with this case and in no 
way cuts down sub section (1). It is a 
further provision directed to a wholly 
different matter. It ensures that money 
payable to a widow or child as such 
directly shall not, even in tbeir bauds, be 
treated as assets of the deceased’s estate. 
Nay more; the Legislature knowing that 
this might be rendered ineffective by 
getting the widow or child to incur or 

(1) 29 B. 25g( a Bom. L. B.921. 

(2) 36 C. 641| 12 0. VV.N..633, 
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to join in inonrHo^ the debt, provides 
(for tbe more complete disoonragement of 
creditors) that snob money, altboagh in tbe 
bands of tbe widow or tbe child, shall 
not be made to answer for tbeir own debts 
if incurred in tbe lifetime of tbe deceased. 
Tbe only light thrown by the second sab> 
section upon tbe Orst is that the 6rst did not 
go far enough. 

Tbe result is that, in my view, the 
order of 23rd November 1918 is one which 
purports to attach that which the Legis* 
lature has forbidden any Court to touch. 

I have now to see whether this comes 
within the scope of section 115 of tbe 
Code. It is quite impossible to suggest 
that tbe learned Judge held an ioqairy 
upon evidence as to any disputed facts 
or that his error consisted in his holding 
wrongV upon any matter other than h's 
own powers. What has happened is that 
there is a prohibition in tbe Statute, that 
he has failed to see it, and that he has 
done wbat the Statute forbids. Whether 
he has misread the deBnition of '*oom- 
palsory deposit’’ or has wrongly imported 
some qualiBoation into sab-section (1) of 
section 4 — and these are tbe only alterna- 
tives — his error is the same in nature 
for tbe present purpose. In the face of 
an objection that be had no power to do 
so, he has done wbat the Statute forbids, 
not being under any misapprehension as 
to tbe facts: he has done intentionally an 
act of tbe very class prohibited; and he 
has done it solely because tbe words of 
the Statute failed to convey the (pro- 
hibition to bis mind. 

^A review of the oases upon this section 
leads me to think that whether or not 
this case comes within clause (a) it can 
only escape this clause by falling within 
clause (c). It comes very close indeed to 
wbat has been frequently instanced as a 
typical case under clause (c) — execution 
levied upon the tools of an artisan con- 
trary to section tO of the Code: Badami 
Kuar V. Dinu Rai (3), Dhan Singh v. 
BaBant Singh (4), Seio Bux v. Shib Ohun- 
der Sen (5). What the Small Cause Court 
has done here i«, I think, a long way 

(3)8 A. Ill at p. 115; A. W. N. (1886) 28. 

(1)8 A. 6i9 at p. 529; A, W. N. (1886) 182. 

(5> 130. 225 fit p. 231. 


further on the wrong side of the border 
line that divides mere error in law from 
acting illegally than was tbel order 
set aside by Petberam, G. J., and Ameer 
Ali, J., in Sheoraj Nandan Singh v. 
Gopal *^Mran Narayan Singh (6). All 
cases of acting illegally are oases of error 
in law, though the converse is very far 
from true. Tbe element which must be 
present in the nature of tbe error to give 
rise to fhe power of revision has never 
been very precisely deSned, but I think 
it clear upon the Statute, and not really 
doubted in the decided oases, that any 
error in law which amounts to a usurpation of 
authority in the act done by tbe Court comes 
within clause (c) if it is not already 
within clause (a). In the broad sense of 
the word no Court ever has jurisdiction to 
act illegally, though it may have jurisdic- 
tion to make an order which in fact or 
in law is wrong. I think that the Legis. 
laturr, when in 1879 it added the last 
clause, can only have meant to obviate 
unprofitable nicety in the interpretation of 
tbe word “jurisdiction ” in tbe section as 
it originally stood. If the dictum of 
WoodrofFe, J., in Shew Prosad v. Ram Okunder 
(7) be right as to the two meanings of 
the word and as to tbe narrower meaning 
having been intended, it is, I think, an 
irresistible conclusion that “ the legal 
authority of a Court to do certain things 
namely, to make a particular order in a 
case over which it has juriadi'otion in the 
sense stated, is the very matter to which 
the first part of the newer clause is addranneH 
If a mere irregularity is to be eorreeted 
provided only that it is material (an 
Statute plainly says), it is indesd Grange 
that excess of authority in matters of 
enbstanoe should be left without remedy 
altogether. It was argued at the bar on 
the strength of the judgment given hv 
Jenkins, in the ease last oited that 

the words acted illegally” refer only to 
matters of prooedure. This is, I fhinfc a 
misanderstanding. Save in extreme oases 
fiuoh matters oome within the last 
of clause <c). The word “ proordnrr°^^* 
used by tbe Chief Justioe ^s 

all three clauses of the section— a 
though certainly an extended sense T^ 

( 6 ) 18 0.290. ‘ 

( 7 } 23 Ind. Gas. 977: 41 0. 323 at p 339 . 
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pliraaes are '^fanUs of procedure, ** ** error 
of law and not of procedure,” and I think 
he is adverting to the general scope of the 
section as a whole in short and compre- 
hensive phrase. He uses the word *'pro* 
cedare ” as the keynote of the section, just 
as the Privy Council in Balahrishna Udayar v. 
Vaaudeva Atp<*K8)use the word “jarisdiction.” 
In his judgment the word " procedure ” 
does not mean merely the method of 
oonducting'a case, and in the Privy Council’s 
judgment the word jnrisdiotion ” does 
not mean merely propriety of forum. 

In India the law, both substantive and 
adjective, has been codified in so many of 
its branches aod positive rule covers now 
so many matters, that it is peculiarly 
easy to represent errors of law as matter 
of jurisdiction. Despite the discretionary 
nature of the revisional powers, the decisions 
under section 115 show a lively and well* 
founded terror lest this Court should be 
inundated with mere matters of appeal. 
From time to^time, but not without re- 
curring checks, the construction of this 
seotioD has drifted towards the view which 
the respondent here contends for ; but it 
has never, I think, arrived at it. Logically 
put that view must be that clause (a) 
refers only to the propriety of the forum; 
that clause (6) applies only where a case 
has not been entertained for decision at 
all, but has been wrongly dismissed 
in limine ; and that clause ic) refers to 
errors in the method or manner of the 
trial. In my opinion this construction, 
when narrowly looked at, is found to be 
doubtful and in conflict with a respectable 
body of authority at every point. Taken 
broadly, I think that it eviscerates rather 
than interprets the section. It gets rid of 
diflBoulty but by a process of jettison. It 
is plain enough that revision is not appeal, 
but there is no necessity to throw away 
the baby in emptying the bath. Jurisdiction 
to try a snit does not mean jnrisdiotion 
to anything whatever by order made in 
the suit : if it did, an exception for material 
errors in procedure (strictly so called) 
would be almost ludicrous, In the present 
case the applicant only came into this 

(8) 40 Inrl. Cas. 650; 40 M.793 at p. 7995-15 A. L. J. 
645; 2 P. L. W. 101; 83 M. L. J 69; 26 C. L. J. 143; 19 
Bom, L. B.715; (1917) M. W. N. 62^; 6 L. W. 601; 22 
C, W, N. 50; 11 Bur. L. T. 48; 411. A. 281 (P. 0.}. 


suit at all npon an application against him 
which, fairly read, was an invitation to the 
Court to do what the Statute denies the 
power to do. In substance the Legislature 
has pat these funds beyond the reach of 
the Court below and the Court has stepped 
out of its sphere in purporting to levy on 
them. This error is a nsnrpation, an offence 
against public order : in the old language 
a contempt of the Crown, in the language 
of the section '* acting illegally. ” 

I have now to consider the question of 
discretion in this particular case. Now, the 
first ground that was given, why I should 
not exercise my powers, assuming the case 
to be within the section, is that from the 
point of view : of these creditors, the error 
was a mere error of procedure in a large 
sense. I am of opinion that as far as that 
is conoerned, it would be entirely wrong of 
me to refuse to exercise my discretion on 
any such ground. From the point of view 
of the provident institntion it is a matter 
of great importance : the Act regards it as 
a matter of great importance ; it has been 
a matter of dispute from the very commence* 
ment of these proceedings, and, if the 
plaintiff fails upon it, it does not seem to 
me that I ought to regard it as a trivial 
matter or as a mere matter of form. 

The next ground that was given is that 
there has been no application for a new 
trial in the Small Cause Court. I am 
satisfied that the right to make such 
application is at least doubtfal. After all 
there have been decisions by three Judges 
npon this matter, and 1 think it would 
be very hard if the proper remedy were 
refused to the present applicants on the 
ground that they had not attempted to get 
a fonrtb. In addition the application here 
brought was an application against the 
manager, that is to say, in such a way 
that it leaves it very doubtful whether if 
this order were to be allowed to stand, 
the trustees as representing the institution 
would not, by a suit such as they have 
instituted in this Gonrt, be able to render 
that order infruotuous. It seems to me, 
looking at the matter as a whole, that 
there is no reason whatever why the 
remedy asked for sbonli not be given, 
and the order I shall maka is that the 
decree of the Small Canse Conrt be set 
aside with the costs of this ^ule apd the 
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matter remitted back to the Small Cause 
Court to proceed aooording to law. 

As regards the motion and the aotiou 
which were tried and argued together 
along with the Rule under section 115^ it 
is not now necessary to go into the 
teohnioalities or the merits of the action 
at all. As I am setting aside the order 
under section 115, I shall make no order 
on the motion and order that the action 
he dismissed. 

The question arises as to what to do 
with the costs of the motion and the 
action. In my opinion, the correct order 
to make as regards costs of the motion and 
action is, that the trustees of the pro- 
vident institution must pay to the defend- 
ants in the action any costs that have 
been incurred by them extra to the costs 
which they required to incur in connto- 
tion with the Rule. 

The result, therefore, will be that the 
costs of the Rule must be paid by the 
respondents — that is the plaintiffs in the 
original action before the Mnnsif — to the 
manager, but that the trustees must pay 
to them the costs which they have incurred 
as defendants in the action and as respond* 
ents to tie metion, in so far as thoee 
costs are additional to the costs which they 
have inouired as respondents in connection 
with the Rule. 

Rule made absolute. 


ALLAHABAD HIGH COURT. 

Civil Rkvision No, 40 cf 1919. 

November 22, 1919. 

Prceenf:— Mr. Justice Lindsay. 

LACHHMI NARAIN — PErmoNEB 

t ersug 

SHEO NATH PANDEY ind others — 

Opposite Party. 

Civil Procedure Code (Act V of 1908), a. 104 tf), 
Sch. II, Tparaa. 16, 21 — Arbitration, rejerence to — 
Arbitrator deciding dispute upon hia envn knowledge 
—’Award, validity of — Order directing award to he 
filed — Appeal, whether lies — Decree following upon 
order, effect oj. 

An order directing an award to be filed is 
a ppealable. The fact .that a decree i is drawn up in 


terms of the award has not the effect of taking 
away tlio right of appeal against the order, [o. 443, 
col 2: p. 444, col. It] 

Where, in tho absence of any agreement tfiat an 
arbitrator should decide a dispute upon his own 
knowledge of tho facts and without taking any 
evidence, an arbitrator does so decide a dispute, 
his act is fatal to the award on the ground of 
misconduct, [p. 444, col. 1.] 

Civil revision from an order of the Sub- 
ordinate Judge, Miizapur, dated the i2th 
December 1918, 

Mr. S. Z>. Sinha, for the Applicant. 

Dr. S, N. Sen, for the Opposite Parties. 

JUDGMENT. — The application has refer, 
enoe to an order passed in appeal in certain 
arbitration proceedings. It appears that 
the plaintiff- petitioner applied to the Court 
of the Mnnsif to have an award made a role 
of Court. This application was made under 
paragraph 20 of the Second Schedule to the 
Code of Civil Procedure. The Munsif 
followed the procedure laid down in this 
paragraph and eventually wrote an order 
directing the award to be Bled, and there- 
after a decree was prepared on the basis of 
the award in accordance with the provisions 
of paragraph 21 (2) of the Schedule. The 
defendants went in appeal to the lower 
Appellate Court against the order directing 
the filing of the award. The lower Appellate 
Court entertained the appeal, set aside the 
order cf the Court of first instance and 
directed that the application for the filing 
of Ihe award should be dismissed. The 
plaintiff now comes here in revision, and 
the first ground taken is that the Court 


14^x4 iwviuu lu ^uier 

taining the appeal. The learned Counse 
for the petitioner had to admit that seotioi 

104 (/) of the Code of Civil Prooedur 

clearly lays down that an appeal does li 
against an order filing or refusing to file a 
award in an arbitration made without th 
intervention of the Court. But aooordin 
to the ground taken in the first paragraph c 
the memorandum co appeal lay because th 
order of the first Court directing the awar 
to be filed had become merged in a deorei 
and admittedly no appeal lies against th 
decree. It is only necessary to say that th 
law and the oases seem to be against th' 
oontention of the apphoant. and I am referre 
in this connection to a oftsfi t 1 

Soudamint Ohose v. Gopal Ohandra Qhllt^d 
(1) 28 Ind. Cas. 667i 19 0. W. N. 9i8- 21 C T 
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for a further authority see Sari Kunwar v. 
Lakhmi Ram Jani (2). At page 4S8* of the 
report the Judges, dealing with this very 
matter, point oat that the bare faot that 
a deoree has been drawn up after the pass* 
ing of the order oannob take away the right 
of appeal against the order. 

The first ground, therefore, fails. The 
other point which has been argued is that 
the Court below acted with material irregu- 
larity in discussing certain pleas of miscon- 
duct which, it is eaid, were not raised in the 
Court of first instance. It is true that in 
the first Court the defendants, by way of 
answer to the application, made general 
allegations of misconduct against the arbit- 
rator, However this may be, it is certain 
that one definite allegation of misconduct 
was raised in the first Court, namely, that 
the arbitrator had decided the oase^ of his 
own knowledge and without taking any 
evidence from the parties. The learned 
Judge of the Court below finds that this was 
the case, and accordingly he hae held that the 
arbitration is null and void. It is argued here 
that the mere faot that the arbitrator decided 
the case of his own knowledge and without 
taking any evidence does not amount to mis- 
conduct. This matter has to be determined 
in the light of the language of the agree- 
ment by which the dispute was referred to 
arbitration. If the parties agreed that the 
arbitrator should decide the dispute between 
them on his own knowledge, and farther 
agreed that there was no need for him to take 
any evidence, no misoondoot can be disputed. 
But there is nothing in the language of the 
agreement to suggest that it was the inten- 
tion of the parties that the arbitrator should 
act solely upon his own knowledge of the 
facts. That he has done so is fatal to the 
award, in which he'expresaly says that he 
has decided the case upon the basis of his 
own knowledge. I am satisfied, therefore, that 
the order of the Court below is correct, and 
there is no ground on which I can interfere. 

The application is dismissed with costs. 

Application dismiised, 

( 2 > 35 Ind- Cas. 833; 14 A. L. J. 481; 38 A. 38U. 

•Page of 14 A. L. 3,— Ed, 


BOMBAY HIGH COURT. 

Cause No. 1 of 1914. 

August 21, 1919. 

Preserd : — Mr. Justice Marten. 

The RHBINFELS. 

Hague Conventio7i Ko. VI of 1907, Arts, 1.2, ^8— 
Art. 3, whether applicable to German ship8^*'Port” in 
Arts. 1 and 2, meaning of. 

Article 3 of the Oth Hague Convention does not 
apply to German ships, as Germany did not agree 
to this particular article, [p. 447, col. 1.3 

The word “port” in Articles 1 and 2 of the 6th 
Hague Convention means a place where ships are in 
the habit of coming for the purpose of loading or 
unloading, embarking or disembarking, fp. 416, col. i;] 

FACTS appear from thefollowing judgment, 
dated September 4, 1914, of Maoleod, J. 
“The 83. Rkeinfeh, being an enemy vessel 
and having entered the Port of Bombay after 
a declaration of war, is to be detained until 
further order and to be handed over to the 
Director, Royal Indian Marine, on bis requi- 
sition; such requisition will be subject to any 
claim for payment of compensation between 
Government and the claimants made against 
the Crown, which question will have to be 
decided after the war. 

Liberty reserved to apply for the oonfieoa- 
tion of the vessel. 

Any application for cargo not delivered 
can be dealt in the same way as cargo 
claimed from the S8. Warturm,'* 

In 1919 the Crown applied for condemna- 
tion of the ship as prize, 

Mr. Bahadurji (Acting Advocate* General) 
for the Crown. 

JUDGMENT. — This is an application for 
condemnation of the German steamship 
RheinfeUt her freight and stores and such 
of her cargo as has not been delivered. 
She arrived in the vicinity of Bombay 
harbour as long ago as the 7th August 
1914 in the morning. She belonged to the 
Hanea line, her gross tonnage was 5,512 
tone, and her speed according to her 
officers was lOi knots. She was fitted 
with wireless apparatus, and was bound 
for Bombay, her last port of call having 
been Aden, some 1,650 miles away. War 
between England and Germany began at 
1 ‘ p, u. on 4th August. She, therefore, 
left her last port before the outbreak of war. 

Under an order of this Court of the 4th 
September 1914, an order was made in 
somewhat similar terms to that in The 
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Ohile (1). It proDOnnoed that the Bteamsbip 
Bheinfels belonged at the time of the 
oaptnre and seizare thereof to enemies of 
the Grown, and it ordered the detention 
of the ship and all her store until further 
order. The ship herself was handed over 
to the Direotor, Royal Indian Marine, on 
behalf of the Secretary of State for India 
in Council. There was liberty to apply for 
the oonBsoation and condemnation of the 
ship, her stores and cargo. 

It is under the liberty to apply in this 
order that the present application, which 
is by way of motion, is now made. At 
the date when the order of the 4tb Septem- 
ber 1914 was made, the old Prize Court 
Rules, which date, I suppose, from the 
Napoleonic Wars, were still in force. It 
was not till the 6th November 1914 that 
by a Notification of the Governor-General 
in Council the present English Prize Court 
Rules were brought into operation in India. 
By the English Prize Courts (Procedure) 
Act, 1914, which enabled these Rules to be 
made, there was an express provision dealing 
with cases where Prize Court proceedings 
had already begun before the Act came 
into force. One alternative was provided 
by EeotioD 1, sub section 2 (&), viz., that 
the cause might be continued in accordance 
with the new Roles subject to such adapta> 
tions as the Court might deem necessary 
to make them applicable to the case. 

Accordingly by an order of this Court, 
dated the Slst March 1914, it was ordered 
that this cause be continued in accordance 
with the Prize Court Rules (1914) subject 
to such adaptations as the Court has deemed 
or may deem necessary in order to make 
them applicable to this cause. And the 
order went on to provide that this cause 
be set down for further bearing on a date 
which was subsequently altered by another 
order of the 29th July 1919, 

The reason why the Crown is now asking 
for condemnation of the ship ia this : that 
it 18 now ascertained, so it is said, that 
the ship was not captured in the port or 
harbour of Bombay, as was the evidence 
before this Court in September 1914, but 
was captured outside that port, if one 
nses the word ‘‘port’* in the sense in which 

(1) fl914) P. 212; 84 L. J. P. 1 ; i p. Oas. 1: 1 12 L 
T. 248; 12 Aep. M. C. 698; 68 S. J. 852; 31 T. h. k. 3 


it is used in the sixth Hague Convention. 
Conseqnently, it is said, on behalf of the 
Crown that Articles 1 and 2 of the Hague 
Convention do not apply. 

The second and alternative ground on 
which the application is made is this, that 
having regard to the wireless messages 
which were sent from or received at the 
Government station. Butcher Island, Bom* 
bay, and from other oironmstanoes, the 
Court ought to infer that the Rheinfpls 
was aware of the outbreak of hostilities 
between England and Germany before she 
entered the port of Bombay, and that 
consequently she was not entitled to the 
protection given by Articles 1 and 2 of the 
Hague Convention, even if she did enter 
the port. 

I think it is still open to the Crown to 
take these points despite the order of 4th 
September 1914. That order only finally 
decided that the Bheinfels was a German 
ship. It left open the question whether 
she could be condemned as prize. 

Taking then the point as to the place 
of capture first, 1 think it established that 
this ship was stopped and boarded by 
the British military authorities, that is 
to say, by the Chief Examining Officer, 
Commander Sbearme, R.I.M., and two sub* 
ordinates some three miles seawards from 
the Prongs light-house. This light-house is 
at the end of a reef which jots out into 
the open sea for about half a mile South 
or south-west from Colaba Point. It 
must not be confused with Colaba light- 
house which is on the point itself. The 


officers came in a launch from the tog 
Bose, which was then engaged in war 
examination pnrposes under military orders. 
On boarding the ship, these officers 
exercised rights, which would not, 1 think, 
have been justified in time of peace. 
Amongst other things, they entered the 
wireless cabin on the ship, they took 
possession of the books, they turned the 
wireless operators out of the cabin and 
then looked it np. Porlber, the ship 
then proceeded with Commander Shearme 
on board, and eaoorted by the lannoh to 

as 

the Middle Ground Shoal, where an armed 
party was put on board. 


It is also established, 
that even this anchorage 


in my opinion, 
on the south 
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of the Middle Ground Shoal is not a 
part of the port,” in the sense that ships 
load and noload there. The evideooe is 
that ships do not load and nnload there, 
and that in the monsoon it would be 
unsafe for any ship to discharge into 
lighters at that spot. In fact that anchorage 
is the usual examination anchorage. The 
place where a ship loads or unloads is 
further north, viz., to the north or 
north east of the Middle Ground Shoal, 
unless, as is more usual, the ship goes 
into the docks themselves. A chart of 
Bombay has been put in, and there the 
witness has marked with a cross the place 
south of the Middle Ground, where the 
Rhetnfels was anchored. The chart is an 
old one, and unfortunately does rot take 
in the Prongs light-house, nor the spot 
where the ship was Brst boarded. I have 
not, however, thought it necessary to adjourn 
the case for a further chart to be put in. 
The oral evidence is reasonably clear, and 
can, if necessary, be supplemented by an 
atlas, such as the Graphic Atlas of the 
World, which has small but useful maps 
of Bombay on pages 64 and 67 of the 
1910 Edition. 1 have not had the advantage 
of seeing Commander Shearme in the wit- 
ness box, as Counsel tells me be is in 
England, but his subordinate officer, Mr. 
Warden, has given evidence before me, 
and given it carefully and well. 

The signihoanoe of the place of capture 
lies in this, tiz., tbat by two decisions, the 
one by Sir Samuel Evans in The Mowe (2) 
and the other by their Lordships of the 
Privy Council in The Belgia (3), it has 
been clearly established tbat the word **port” 
in the 6tb Hague Convention does not 
mean a port in the sense of a fiscal or 
customs port, nor does it refer to terri- 
torial waters. It 'must be construed in its 
usual and limited popular or commercial 
sense as a place where ships are in the 
habit of coming for the purpose of loading 
or unloading, embarking or disembarking 
Lsee The Mowe {2')']. Accordingly in the case 
of The Mowe (2) although she was captured 
in the Firth of Forth, which was within 
the fiscal limits of the port of Leith, she 

(2) (1916) F. 1; 84 L. J. P, 57: 1 P. Cas. 60j 112L. T. 
261j 69 S. J. 76j 31 T. L. R. 46. 

(3) (1916) 2 A. C. 183; 85 L. J. P. 108; 2 P. Gas. 32; 
114 L. T. 957, 60 S, J. 467; 32 T. L. R. 436. 


was held to be oaptured at sea and not 
in port. 

Similarly, in the case of The Belgia (3) 
which was captured outside Newport, that 
is to say, outside the entrance to the river 
TJsk, which is the ri\er for Newport, there, 
too, the ship was held not to have entered 
a port. 

So, too, in The Erymanthos (4) it was 
held by the Malta Prize Court tbat the 
ship, though captured at the Malta 
examination anchorage, was not oaptured 
in port. 

The 6th Hague Convention, or rather 
the English translation of it, will be found 
on page 444 of the Eoglieb Manual of 
emergency Legislation. Article 1 runs as 
follows 

When a merchant ship belonging to one 
of the belligerent Powers is at the com- 
mencement of hostilities in an enemy port, 
it is desirable tbat it should be allowed to 
depart freely, either immediately, or after 
a reasonable number of days of grace, and 
to proceed, after being furnished with a 
pass, direct to its port of destination or any 
other port indicated to it. ” 

Then it goes on 

The same principle applies in the case 
of a ship which has left its last port of 
departore before the commencement of the 
war and has entered a port belonging to 
the enemy while etill ignorant that hostilities 
have broken out. ” 

Stopping there, the decisions I have re- 
ferred to establish that for Article I to 
applVi a ship must “enter a port.” There- 
fore, if she is captured at saa before 
she enters a port. Article 1 does not apply. 

Then Article 2 provides : — 

A merobantship which, owing to oir- 
camstanoes beyond its control, may have 
been unable to leave the enemy port within 
the period contemplated in the preceding 
article, or which was nat allowed to leave, 
may not be confiscated. The balligerant may 
marely detain it, on 0 aniition of restoring it 
after the war, without payment of oompansa* 
tion or he may requisition it on condition of 
paying oompensation.” 

But there, again, she has to be in!the enemy 
port. If she is oaptured before that, then 
the article does not apply. 


(4) (1914) 1 Br. & Col. P. 0. 339. 
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Artiole 3 deals with ships which left 
their last port before the war as here and 
are enoonntered at sea while still isoorant 
of hostilities. 1 use the words at sea * 
advisedly, as the Eoglish translation on the 
high seas" appears to he a mistake [see The 
Moioe (2)]. They also most not be oonhs* 
sated but only detained. It has, however, 
been decided that this article does not 
apply to German ships, becanse Germany 
did not agree to this partioalar article, 
and oonseqaently her ships cannot claim 
the benefit of it. That was decided in TAe 
Marie Qlaeser (6) and also in The Perkeo (6) 
Accordingly, I have only to deal with 
Articles 1 and 2. 

Turning then to the facts of this case, 
1 have already said that 1 am satisfied the 
ship was stopped and boarded well outside 
the Prongs light* honse. In saying that, 1 
did not overlook the original evidence, 

the joint atiBdavit of Commander Warden 
and Commander Shearme of 10th August 
1914, in which Commander Shearme stated 
that the ship arrived in the *'harboar’’ of 
Bombay on the 7th August and that on the 
same day she was captured by him and his 
crew assisted by the Examination Battery 
in the * harbour” of Bombay, and that a 
military guard was placed on board in 
charge of the steamship and her papers. So, 
too, in the answers to interrogatories ad- 
ministered to the master and officers of the 
German ship, they all say that she was taken 
and seized in Bombay **harboor”, 

Onrionely enough in The Belgia (7) Sir 
Samuel Evans had very similar evidence 
before him; that is to say, there was an 
affidavit by the Surveyor of Customs saying 
that the ship was seized as prize for the 
use of His Majesty in the “port” of Newport. 
Similarly the writ in the action described 
the ship as having been seized at the 
port (see page 305), Sir Samuel Evans in 
his judgment stated: — 

The circumstances .under which this 
vessel was captured have been fully stated 
to me, and I must decide the case in 
accordance with what was actually done, 

(6) (1914) P. 218; 84L. J. P.8; 1 P. Caa, 38; 112 
L. T. 25J; 12 Asp. M. C. 601; 59 S. J. 8; 31 T. L. K. 8. 

l6) (1914) 1 Br. & Col. P. 0. 136; 84 L. J. P. 149; 
112 L. T. 261; 12 Asp. M. C. eOC; 68 S. J. 862. 

(7) (1915) 1 Br. & Col. P. C.303 at'pp. 305, 307;] 59 
S.J. 661; 31T.L.a.490. 


and not in accordance with any language, 
accurate or inaccurate, which may have 
been need by the laymen in and about the 
port of Newport at the time of the commence- 
ment of this war, when people were not 
familiar with the nomenclature or with the 
provisions which one has made since.” 

Then he says: — 

**1 find, in fact, that this vessel was 
captured at sea after the outbreak of hostili- 
ties.” 

Then he describes the place and pro- 
ceeds: — 

**Betng captured there and in these oir- 
onmstances, 1 have come to the conclusion 
that she was captnred at sea. If that is 
right, I need not trouble at all about the 
Hague Convention No. Yl, Articles 1 and 
2; but in deference to the argument of 
Counsel for the claimants I will say a word 
or two about them.” 

That was the decision which on appeal 
was affirmed by the Privy Council in The 
Belgia (3), 

Under the above oiroumstanoes, I am 
satisfied that this ship, whether she was 
captnred outside the Prongs light-house or 
on this [examination gronud south of the 
Middle Ground, bad not entered **the port 
of Bombay within the meaniug of the 
Hague Convention. But I base my decision 
primarily on this, viz.^ that in my opinion 
she was captured some three miles outside 
the PrODga light house. X am not satisfied 
that this spot is within the limits of the 
fiscal port of Bombay, but assuming that it 
is, I think it clear oo the authorities 
that this spot is not within the “port” of 
Bombay, as that expression is used in the 
Hague Convention. 

I also bold on the evidence that sheVas 
captured and seized at this spot. Even, how- 
ever, if she was not captured and seized un- 
til she reached the examination anchorage 
south of (the Middle Ground, I should 
still hold that she had not entered the 
"port” in the above sense. That anchorage 
may be a “roadstead”, but as pointed ont 
by Sir Samuel Evans in The Mowe (2) 
ip the Prenoh text of the Conventions, 
the word porta’ is need in various places 
in oonjnnotion with, hnt in oontradistinotion 
to, roadsteads and to territorial waters 
See Convention XIII, where the words 'les 
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portSt les rades, ou les eaux territoriaUs' are 
frequently used.” 

It follows that in my opinion the 6th 
Hagae Convention does not apply to this 
ship and that aooordingly she ongbt to be 
oondemned as a lawful prize. 

In the view, therefore, whioh I talre, it 
is nnneoessrry to deoide the second ground 
on whioh the Grown has asked me to oon* 
demn the ship, viz., her knowledge of the 
outbreak of hostilities. The evidenoe does not 
establish expressly that the RhetnfeU either 
sent or reoeived any message showing that 
war between England and Germany had 
broken out. It is all a matter of inferenoe. 
She was at the time on a voyage from Aden 
to Bombay. She no doubt was 6tted with 
the Telefunken system of wireless telegra* 
pby, whioh would enable her to receive 
messages from wireless stations in Germany. 
She would also be able to receive the 
messages whioh were sent out from the 
Butcher Island radio station. It is also 
proved to my satisfaotion that as from the 
morning of the 5tb August to the afternoon 
of the 6th August, the operator in oharge 
of this radio station was sending out mes* 
sages to British ships warning them that 
war had broken out and that they must not 
enter any German port. It is olear also 
that from about 7-10 a. m, on the 6th 
Angust, the RhetnfeU was in wireless oom- 
munioation with Butcher Island, being then 
some 240 miles away. Her wireless system 
was a different one, but she used the same 
wave length as the Marconi system, and 
aooordingly could pick up the messages 
sent out from Butoher Island. Her wireless 
system was also iu working order. One 
can tell that from the messages she sent. 
She was also near the Oity of Lahore whioh 
was aloO bound for Bombay and receiving 
messages from Butcher Island. 

On the other hand, there is this that the 
captain did go straight into Bombay and 
made no attempt to deviate and ran for 
Marmagoa or any other port. Further, he 
kept np communication and gave his dis- 
tances. Thus his message at 5-55 p. m. 
on the 6th stated that he was 130 miles 
off. In BO doing, he was adding to his risk 
of being captured on the high seas, and it 
is rather more consistent with his not know- 
ing that war had broken out than with 
the knowledge that it had. Again, if he 


knew that war had broken oat, but decided 
the safets course was to go to Bombay, it 
might have assisted him to have arrived with 
his wireless out of order, supposing a 
plausible excuse oould be given for that.( 
H M.S, Dartmofith evidently thought it likely 
the captain would make for Marmagoa, if 
he knew of the outbreak of war, for she 
set ont in the afternoon of the 6th to 
intercept the EKeinfeU there. Farther, it 
appears by the answers to interrogatories 
that the wireless operators were the 3rd 
and 4th officers. Prima facte these officers 
would normally be attending to their 
ordinary duties as 3rd and 4tb officers and 
would hs ve little time left for wirelesa 
messages. I cannot, therefore, assume that 
this cargo boat would necessarily pick up 
all the messages whioh a passenger liner 
might, for the latter might keep two ope- 
rators exclusively engaged in the wireless 
cabin. 

I have been referred by Counsel to the case 
of The OutenfeU No. 2 (8), where Mr. Justice 
Gator, in giving judgment in the Egyptian 
Prize Gourt, said : — 


“ The sole safe rule upon whioh a Prizs 
Gourt can act is to assume that every ship 
6tted with wireless apparatus receives from 
its Government, either directly or by trans- 
mission from other shipe, prompt news of 
the outbreak of hostilities between its own 
and any other oonntry.*’ 

He, however, held on the facts that the 
ship was ignorant of the outbreak of hos- 
tilities. That case went on appeal to the 
Privy Council on another point (The Quten- 
feU) (9) where the judgment was varied, 
and an order made as in the case of the 
The Ohile (1). Their Lordships did not, 
however, deal with the above proposition, 
and I do not think I need either. T havs 
arrived at a definite decision on the first 
point, and 1 do not think- it necessary to 
arrive at a definite finding either of fact or 
law on the second point. 

Having regard to my decision on the 
first point, there will be a decree for the 
condemnation of the ship, her stores and 
tackle and also the freight whioh is in the 

hands of the Oolleotor of Customs of Bom* 

• ^ 


(8) p915) 1 Br. & Col. P. C. 136 at p. 137. 

^ C. I43;2P. Oas. 

36j 114 L.T. 953} GO S. J. 477; 32 T.Ii. R. 433. 
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J am told, oooapjes tbe position 
of Admiralty Marshal. There is also a. 
small sum in his hands of Ba. 1,295-13 1 
re^reaentinff the net' prooeeda of oertain 
nndolivered oargo on the ship. Nearly all 
the cargo has been delivered under orders 
made by this Court from time to time, and 
this small balanoe represents unolaimed or 
undelivered oargo. 1 oondemn this balanoe 
ship *'aP*^e90nting cargo on an enemy 

Aa regards the form of the order, the 
Admiralty Registrar will no doobt look at 
the Forme of Order oontained in the eohe- 

U914), Form No. 53 (see English Mannal 
of Emergenoy Legislation, page 331). They 
Will require some adaptation to the present 
ease. The draft order is to be shown to 
me before it is passed and entered. 

As regards the cost?, I see there are osr- 
tain reserved easts here. I will give a 
general direction that the costs of the Crown 
are to be paid out of tbe proceeds in the 
hands of the Collector of Bombay, fc'ub- 
ject to those costs, there will be a direction 
that the Collector do transfer the moneys 
in his hands to the Crown or as the Crown 
may direct. If the Crown does not require 
taxation or any special order as to costs, 
the whole fund can be transferred. 

1 will reserve liberty to apply in case 

there are any other points which may require 
the Court 8 direction. 

Praot'oe whioh I 
^ould like to mention, and that is this. 
Ihe eaase has oome before me on moa ooce 

*>»ve been 

plaoe as Rawalpindi. Should, however a 
similar ease arise in the fatnre, I think 
the Advocate General should consider whe- 

iLL ,'®q“®‘ “Pder the Prize Court 

Th! *r® *>y affidavit. 

The officers of the ship concerned in the 

capture can ceHainly give evidence by affidavit 
[eeeOrder^ rul®2(6)J: and I ahonld 

have thought that other evidence by affida- 
vit might properly be admitted by the 
Judge under Order X v , rule 2 (e). There 

^®,.®*®®? voce evidence 

IS essential, but in many it is not. Further 

in war time, naval and military officer. 

tannot be spared for attendance in Law* 
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Courts, and the same observation applies 
to wireless operators and oensors or cypher 
experts. My recolleotion of the Boglish 
practioe is that affidavit evidence was prio*' 
oipally used, and that it was by no means 
confined to offisers of the capturing ship, 
I think that will probably be found a far 
more convenient course in every way than 
what has taken place to*day. Not only will 
it save the time of the Court, but it will 
also save offi3er3 being taken from their 
ordinary duties or brought by long journeys 
from the other end of India.) 

One other point I should also mention. 
If any matter of the Hague Convention 
oomea np again, there should be a proper 
official publication of the Hague Convention 
for use by the Court. I meau an official 
publication oohtaining the original French 
text and the English translation. Counsel 
for the Crown were provided with this in 
England, and my recollection is of a blue 
book with the two texts in parallel columns. 
If there are no copies of this in Bombay, 
it should, I think, be obtained from Bog- 
land as the French text is material. 

1 am also told by the Advocate-Craneral 
that the text of the Peace Treaty has not 
yet been received here: and that he does 
not know whether it has any provision 
with regard to the 6th Hague Convention. 

1 have not. hotrever. thought it necessary 
to defer my decision till that information 
was supplied The question whether the 
otb Hague Oonveufion is binding at all 
as batween England and Germany was laffc 
open in The Outenfels (y) and agafn in 
The Fnm Adalbert (10), and I of oaursa 
have not dealt with that question. 

Judge’s Note — In oorreoting the shorthand 
notes of the above judgment, I had oan» 

Sion to refer to the Butoher Island Radio log 
Lxhibit C. I there found that in the early 
morning of 7th August 1914, this station 
was reoording message from Nauen in 

Prussia) sent out in cypher. This wis 
not mentioned to me at the hearing 3 
is in favour of the Crown ® ® 

to interrogatories denied, however thr®'^®™ 

the international Code): and af thar”®-* 

no evidence from the Naval Intellfg^p*: 

a m- [ re 
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Department to show that German oargo 
ships woald know any cypher oode of the 
German Government, it does not perhaps 
oarry the matter much farther. Nor does 
it follow that the 3rd and 4th officers were 
then engaged in the wireless cabin. On 
the whole, therefore, I have thought it 
UDDeoessary to have the case set down for 
further hearing. 

The order as eventually drawn up was 
without prejudice to any question whether 
the property thereby condemned as prize was 
droits of the Crown or droits of the Admi* 
ralty [see TAe Abonema (11), The Hillerod, 
The Florida^ The Albania^ The Adjudant and 
The Belgia (3)]. 

Vessel condemned. 

(11) (1919) P. 41 at p. 665 88 L. J. P. 113. 


ALLAHABAD HIGH COURT. 

Pbivt Coumcil Appeal No. 31 of 1919* 
November 28, 1919. 

Present : — Sir Grimwood Hears, Kt., 
Chief Justice, and Justice Sir P. 0. 

Banerjee, Kt. 

Sheikh MUHAMMAD HASHIM— 
Depbndamt — Appellamt 
versus 

RAM SAHAI AMD OTHERS— Plaintiffs 

— Responeemts. 

Civil Procedure Code (Act V of 1908^, ss. 109, 110 
—Suit value of, in excess of Rs. 10,000— .Appeal, value 
of beloxo Rs. 10, 000— Appeal to Sis Majesty CouTwtl 

—Leave whether can he granted -Misjoinder, whether 

question of law justifying appeal to Privy Council. 


Where the original value of a suit exceeds 
Rs. 10,000, hut in an appeal by one of the defendants 
to the High Court, the contest is in respect of his 
liability for a sum less than Bs. 10,00'^ the case, 
for X purposes of an appeal to His Majesty in 
Council does not come within the purview of the 
first paragraph of section 110, Civil Procedure Code, 
nor does it fall under the second paragraph of 
that section as involving any q^tion regarding 
property of the value of Es. 10,000 or upwards, 

[p. 460, col. 2.3 . . * • 1 j 

The question whether the omission to implead 

one of the plaintiffs in an appeal to the High Court 

is fatal to the appeal, is not a question of law of 

general importance involved m the appeal, to 

justify a certificate that the case is otherwise a fit 

one for appeal to His Majesty m CouncU. [p. 461, col 


ApplioatioD for leave to appeal to His 
Majesty in Oonnoil. 

Dr. 1 $. M. Sulaiman, for tbe Appellant. . 

Mr. N. 0. Vaish, for tbe Respondents. 

JUDGMENT.— This is an application for 
leave to appeal to His Majesty in Oounoil. 
The suit was one for foreclosure of two 
mortgages, under which a sum of Rs. 14,493 
was alleged to be due to tbe plaintiffs. The 
• defendant, who now seeks to appeal to His 
Majesty in Council, is the purchaser of a 
portion of tbe mortgaged property and he 
contested the claim. Tbe Court of brst 
instance decreed the claim. The present 
applicant preferred an appeal to this Court 
and in that appeal he raised the question 

% 

of hie liability in respect of Rs. 3,800 out 
of the total amount held by the Court 
below to be due under tbe two mortgagee. 
In this Court he omitted to implead as 
respondent one of tbe persons who was a 
plaintiff in tbe suit. On the ground of this 
omission the learned Judges who heard 
tbe appeal in this Court dismissed the 
appeal. Tbe appellant now applies for 
leave to appeal to His Majesty in Council 
against tbe decree dismissing bis appeal. 
The value of the subject' matter of tbe 
suit was undoubtedly upwards of Rs. 10,000, 
but tbe value of the proposed appeal is 
only Rs. 3,800. Therefore, the case does 
not come within the purview of the first 
paragraph of section 110. It is, however, 
urged that the decree or final order in this 
case involves directly or indirectly some 
claim or question to or respecting property 
of the value of upwards of Rs. 10,000, as 
mentioned in the second clause of the 
section. We do not think that the case 
falls under that clause 2 of section 110. 
The appeal does not involve any question 
regarding property of tbe value of Rs. 10,000 
or upwards. Tbe sum of Rs. 3,800, which 
the appellant seeks to be deducted out of 
tbe amount declared by the Court of first 
instance to he due upon tbe mortgages, 
consisted of a principal sum of Rs. 1,125 
which was alleged to have been paid to 
tbe mortgagee and two other sums in re* 
gard to which it was urged that tbe 
mortgage was without legal necessity. 
That was not a question affecting directly 
or indirectly property of the value of 
Rs. 10,000 and upwards. The first ground 
upon which the applicant contends that 
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fche oasa falfils the reqairemanta of seofcion 
110 is in oar opinion antenable. It waa 
next oontended that the oafte waa other- 
wise a at one for appeal to His Majesty 
in Oonnoil and that a question of law of 
general importanoe waa involved in the 
appeal. We do not agree with this oonten. 
tion also. The question of law which is 
raised by the applicant is whether the 
omission to implead in the appeal one of 
the plaintiffs was fatal to the appeal. It 
IS said that that plaintiff was represented 
by the manager of the family to whioh he 
belonged and that, therefore, the omission of 
his name from the array of respondents 

did not affeot the array of parties in the 
appeal. 

This question does not appear to have 
been raised before the Bench whioh heard 
the appeal, and we do not find from the 
record any eaggestion that any of the other 
respondents was the head and manager 
of toe family to which the minor plaintiff 
Bansidhar (who was not made a respondent 
to the appeal) was belonged. Under the 
oironmstanoes, we think that this is not a 
case which we ean certify to be otherwise 

n to His Majesty in 

Oounoil. We, therefore, reject the applioa- 

tion with oosts inoluding fees on the higher 


Application rejected. 


Madras high court. 

Appeal against Appellate Osdbs'no. 99 

OF 

Civil Revision Petition No. 5 gp 1919 

October 8, 1919. 

Pmcnit— Mr. Jnstioe Seshagiri Aiyar 
and Mr. Justice Moore. 

ipUMBU PARAYAN and oruERs-, 
Plaintipfs— Decree-Holders Appellants 

IN THE Appeal and Petitioners 

IN THE 0. R. P. 

^ ‘ veraut 

PJSrHtJ BEOpr AND ANoTacB-DapsND.Nis 

WOS, 0 AND 6 — RsiPONOENTS 

IN THE Appeal 

SBNNI PARAYAN" and others^Depbnd- 

.^aNTs— R espondents in the 0. R. P 

Cxvxl Procedwe Code (Act 7 of 1908^. q fxxiF 


r. 8— Pari»i»o», emt for^Joinder of alienee of famiUt 

property^Decree for posaeaaion of portion of alienated 

property on paytnent of certain amount \pithin 

a^ctfied time ^Decree, nature of^Redemption decree— 

failure to pay amount on due date— Court, power of 
to enlarge ^ 

In a suit for partition of joint family property, 

the ahenee of the family property was impleaded 
M a party. The Court found the alienation binding 
on the family to the extent of Rs. 800 and directed 

^5 P?®®®3sion of a portion of the alienated 
property to the plaintiffs on their paying Rs. 400 to 
the aUenee within a specified date. The plaintiffs 
failed to pay the amount within the time specided 
but paid the amount subsequently and applied for 
possession of the property decreed. The 
r sabsequently reversed his own order 
on the ahenee s application, holding that he had no 
jurisdiction to enlarge the time. The order was 

confirmed on appeal: wiuerwas 

^lireoting deUvory to 

"430". 16 M. L. 

of the Sabordinete Judge. Coimbatore. 
>n Appeal Sait No. 28 of 1918. preferred 
against the order of the Court of the 

of 1917 (in C. S, No. 4 of 1915, on the 

Erodet “ Distriot Munsif, 

Petition, under section 115 of Anf 7 r e 

1906 and section 107. clause (2^ of the 

Government of India Act, pravin^ f? 

High Court to revise the order of th^ 

Court of the Principal Distriot ivr 
Erode, in C. M. P. No" 76 of fgTs in o"s’ 
No. 4. of 1915. on the file of tL 
tional Distriot Mansif’s Court. EroL 

Ganapathy Aiyar, for"*tTe’"*Appgli’' 
tioners. — The lower Connta PP®*|ants-Peti- 

that they had no jarisdictiorto e'xte^l^^th* 
time for payment Th#* A ®*wod the 

possession to be delivered 

their paying a certain plaintiffs on 

specified time. The d«rt within a 

the oonseqnenoBs of non ntt 

not state that either the suU® “w 

diamissii on failure ® staud 

or that the plaintiffs were^to^'^'ba 
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of tbeir right to reoover the property. 
Yirtnally the deoree is one for redemption 
and haying oondoned the omission of 
plaintiffs to pay on the due date and 
aooepted payment subseqaently, the Mnnsif 
shonld not have reversed bis order. 

The oases oited by the Mansif are 
distingnishable. They do not lay down 
that the Munsif bad no jnrisdiotion to 
enlarge time. Till there is an order 
debarring the plaintiff from redeeming, 
the aotion is alive and oan be revived. 

Mr. 0. V. Subramanya Aiyar, for the Re- 
spondents. — In the abeenoe of an express 
direction in the deoree the lower Courts 
rightly held that they had no power to 
enlarge the time. The right to enforoe 
that portion of the deoree for possession 
on payment of money was lost to the 
plaintiffs the moment the time speoided was 
allowed to lapse. 

JUDGMENT.— ‘ The applioation for exeou* 
tion arose out of a partition deoree. Some 
of the members of the family sued their 
oo-paroeners for partition and sought to set 
aside certain alienations in favour of strang* 
ers. The deoree gave the plaintiffs their 
share. The Court found that the alienation 
impeached was binding upon the members 
of the family to the extent of about 
Rs. 800 and odd and directed that the 
plaintiffs do obtain possession of the 
property in the possession of the alienees 
after paying a sum of Rs. 400 and odd. 
In terms and in effect, this portion of 
the deoree was one for redemption. The 
final deoree does not, however, say that, 
in oase the money is not paid within the 
time fixed, vtV., 10th July 1916, the suit for 
possession of the property shall stand 
dismissed. Nor does it say that the right 
to reoover possession on subsequent pay* 
ment is barred to the plaintiffs. The 
plaintiffs did not pay the amount within 
the time stipulated. They subsequently 
applied for possession of the property after 
paying into Court the amount which was 
ordered to be paid. The Courts below 
have held that, as the money was not 
paid within the time fixed, the plaintiffs 
are not entitled to any further extension 
of time and that they are not entitled to 
reoover possession of the property. 

In thel first instance on payment of the 
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money by the plaintiffs, they were put in 
possession. On an applioation made by 
the alienees to oanoel .that order for 
possession on the ground that the moi^oy 
was not paid in time, the District Munsif'. 
reversed his own order and ordered the plain* 
tiffs to restore possession- to the alienees. 
That order has been oonfirmed by the 
lower Appellate Court. It is against it 
that this oivil misoellaneous appeal has 
been presented. 

In our opinion, the applioation for ex- 
tension of time ought to have been granted 
by the Dietriot Munsif. He quotes a large 
number of authorities beginning with 
Bamaswami Rone v. Sundara Rone (l) and 
says that he has no power to extend the 
time. What these deoisions have laid 
down is that by the mere faot of oon- 
firmation of the deoree by the Appellate 
Court, further time is not ip8o facto 
for payment of the money. They are not 
authorities for the position that the Munsif 
has no jnrisdiotion to extend time. Under 
Order XXXIV, rule 8, last clause, the Court 
may, upon good cause shown, and upon^ 
such terms as it thinks fit, from time to-' 
time postpone the day fixed for paymentr- 
In Het Singh v. Tika Bam (2) where the 
deoree direoted that, if the money was 
not paid within a particular time, the^ 
suit should stand dismissed, the learned 
Judges held that, as there was no bar to 
redemption, time should he extended and 
that the deoree did not work itself out. 
If we turn to the earlier portion of 
Order XXXIV, rule 8, it is clear that 
until the defendant obtains an order 
debarring plaintiff from seeking redemp- 
tion, the right to apply for further 
extension of time is not lost. In the 
pioturesque language of Kekewioh, J., in 
OolUnson v. Jeffery (8) by the lapse of time 
fixed for payment, the aotion is not 
dead but is in a oomatose condition, it 
will beoome dead only when an order is 
obtained under Order XXXIV, rule 8, 
debarring plaintiff from redeeming. Till 
then it is alive and is capable of being 
revised. Under the last aentenoe of Order . 


(1) 31 M. 28; 17 M. L. J. 495; 3 M. L. T. 26. 

(2) 14 Ind. Oaa. 210; 31 A. 388; 9 A. L. J. 891*. 

(3) (1896) I Oh. D. 614; 66 L. J. Oh, 376; 74 L. T, 

78j44W. R. 311. . ) 
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XXXIV, role 8, Oonrts have power to 
extend time for payment. We are, therefore, 
of opinion that the lower Oonrts had 
jnrisdiotion and were not preolpded, by the 
faot that the money was not paid within 
the time limited, from extending the period 
for payment. There is one deoision of this 
Coart whioh, on the face of it, appears to be 
oonolnsire of the argnments advanoed by 
the learned Vakil for the appellants. In 
Motdeen Euppat v, J'onnuswamy Pillai (4) 
referenoe wag made to seotions 148 and 
151, Oivil Prooedarel Oode, and it was 
pointed out that these seotions have no 
bearing in regard to applioations for 
extension of time under a mortgage deoree. 
We are not in a position to asoertain what 
the exaot language of the deoretal order was 
in that oase. It may be that the order 
direoted that, if the money was not paid 
within the time limited, the right of redemp- 
tion would become barred. If that had 
been speoifioally mgntioned in the deoree, no 
farther applioation by the defendant to bar 
the right of redemption need have been 
made. The deoree would have worked itself 
out and would have prevented the Court 
from exercising its powers, under the last 
clause of Order XXXIV, rule 8. As we are not 
in a position to asoertain the faois on whioh 
that deoision proceeded, we do not regard it as 
oonolusive of the present question. 

We have made these observations beoause 

^0 deoree appears to be one for redemption. 

Having regard to the language of the deoree 

and also in view of the charge whioh the 

defendants obtained for a portion of the 

money which was held binding on the 

family, the deoree in this oase must be oou- 

Btrued as above indicated. In that view. 

we ^Id, following OolUnson v. Jeffery (3) 

and Bet Singh v. Tika Ram (2). that it 

was oompetent to the District Munsif to 

extend the time and that there was no good 

cause for bis reversing his original order. We 

must set agide the orders of both the lower 

Courts and dismiss the petition for re- 

delivery of the property made by the defend- 

ants. As the mistake has bsan largely due 

to the laches of the plaintiffs, we do 

not think that they are entitled to anv 
costs. * 


W Zi Ina. 0»s. 68, 1 L. Vf. 8S Ji 16 U ,36. , 


Each party will bear his own costs. 
The oivil revision petition is dismissed. No 
costs. 

M. c. p. 

Appeal allowed) Petition dismissed. 


LAHORE HICH COURT. 
Miscxllaneoos Second Civil Appeal No. 1881 

OP 1919, 

November 22, 1919. 

Presentt—S'iv Henry Rattigan, Kt., 

Chief Justice. 

DOGAR MAL, Proprietor op the firm 
NATHU MAL-GUJJAR MAL— Plaintiff 

— Appellant 
versus 

MULA and another — Defendants 

Respondents. 

Limitation Act (1^ of 1908>l, Sch. /, Art. S’i^Suit 
on bahi account^Balance struck and carried forward 
—Reciprocal demands^Account, whether mutual, open 
and current — Limitation applicable. ^ 


PJamtiff sued for recovery of a oerfcaiu sum of 
money alleged to bo due on a bahi aoooant Ifc 
appeared that plaintiff supplied defendants’ on 
occasions not merely with money but with 
various articles, the values of which were given in the 
acoount and debited against the defendants. There 
were mutual demands between the parties on 
balances struck up to a certain date, and the account 

was not closed even on that date, bub the balance was 
earned torw^ard: 

Held, (I I that in oases of this kind the 
must look to the dealings as a whole: fn ak± S n 

. 2 ) that so viewed the accounts between the par- 
ties were mutual, open and current; fp. 454 «v,i*^q i 
(3 1 that the sui. was governed by ArtiolA rif 
Schodule It. . 0 '.imitation Aot. [p ^^00111 ^ 
Imraf Ld v. Lai Chand, 7 Ind. Cas. 7l5. 75 P p 
1910 09 P. W. R. 1910; 12A P. L. R, 19lo;f;Uow;d 

Misoellaueoag second appeal frnm Ab- 
order of the Distriet Judge ^ 

dated the 23rd June 1919. 'reverein/tir'f 
of the Subordinate Judge. 2nd Cla^ 
Hoshiarpnr, dated the 13th I ’ 

J UDGMENT. -The sole 

otL'Te 

Wd Bs. 674.11-6, interest, allegertTbs 
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due on a book aaooiint from defendants, 
is within time or barred by limitation. 
The Sabordinate Jadge, seoond olasp, held 
that the suit was within time nnder 
Artiole 85 of the Indian Limitation Aot. 
The District Judge on appeal was of 
opinion that the aeoonnts between the 
parties were open, mutnal and onrrent np 
to the 15th of Bhadon 8ambat ly63 (20lih 
August 1906), and that as in Samhat 
1961 there was a balanoe in favour of 
the defendants, it must be held that there 
was an oooasion for a reoiprooal demand at 
one period at least daring the ourrenoy 
of the aoooants. The learned Judge, how- 
ever, held that the previous aoooants 
were closed on the date mentioned when 
a balance of Rp. 5H-6 0 was found due 
from defendants to plaintiff and that sub- 
seQuently there was on no occasion any 
balance due from the plaintiff to the 
defendants, though there were balances due 
from the defendants to the plaintiff. He 
held accordingly that Article 85 did not 
apply to the case; but as it was admitted 
by the defendants that certain items were 
included in the balance upon which the 
plaintiff’s suit might be within limitation 
under the provisions of Articles 52 and 57 
of the Limitation Aot, he remanded the 
case for enquiry with regard to such items 
only. 

Plaintiff has preferred a second appeal 
to this Court, and after hearing arguments 
at some length 1 am of opinion that Article 
85 is applicable to the present suit. Both 
Courts are agreed, as I have already remark- 
ed, that up to 5am6a^ 1963 the account was 
open, mutual and current and that reoiprooal 
demands between the parties were possible 
upon balances struck up to that year. I 
can find nothing on the record to support the 
District Judge’s view that after the 15th 
Bhalon Samhat 1963 the nature of the 
aosounts altogether changed and that there- 
after it was merely a case of plaintiff’s 
advancing moneys and defendants making 
payments in cash or in kind in liquidation 
of their debt. As a matter of fact it is clear 
that the account was not closed on the date 
specified, as the balance then struck was 
carried forward to the credit of the plaint- 
iff in the following account. Furthermore, 
this is not a case of plaintiff’s supplying 
and d^fandant^' frooi tttq^ (q tiiQO 


repaying plaintiff in money or in godds; for 
there are items in the aooonnt which show 
that plaintiff supplied defendants on oocasionB 
not merely with money but with various 
articles the values of which are duly given 
in the aooonnt and debited against defend- 
ants. The present case is similar in many 
respects to that reported as Imrat Lai v. 
Lai Ohand (1) and I agree with Soott-Smitb, 
J., that in oases of this kind we mast look 
to the dealings as a whole. So viewed, the 
accounts disclose independent obligations on 
the part of plaintiffs and of defendants, and 
were mutnal, open and current and could 
have given oooasion for reoiprooal demands 
between them. 

Accordingly 1 accept the appeal and set- 
ting aside the order of the District Judge I 
restore that of the first Court with costs 
throughout. In the lower Appellate Court the 
appellant (Mala Mai) gave up all grounds of 
appeal except that of limitation. 

Appeal accepted, 

(1) 7 Ind. Cas. 715; 76 P.|R. 1910; 99 P. W. B. 
1910; 124 P. L.1E.11910. 


MADRAS HIGH COURT. 

Civil Rkvision Petition No. 57 of 1919. 

September 3, 1919. 

Breienti^Mv, Justice Kriahnan. 

The municipal CHAIRMAN, 
VIRUDUPATTI — Defendant — Petitionee 

versus 

SARAVANA PILLAI — Plaintiff — 

RESPONDlNr. 

Madras District Manicipalities Act (IV of 1884,), 

64, 97, lOl, 262 — to recover tojo collected^ main- 
tainability of^Jicrisdiction of Civil Courts—Remedy 
of person aggrieved. 

The only remedy of a party aggrieved by the 
assessment imposed on him under section 54 of the 
Madras District Municipalities Aot is to appeal to 
the Council under section y 7 of the Aot. A suit to 
recover the amount ooUeoted is barred under section 
262 of the Aot and Civil Courts have no jurisdiction 
to find that the assessment was erroneous on facts 
or to go into the question of the amount of a person’s 
inoome. [p. 466, ool, 1.] 

Petition, nnder section 25 of Aot IX of 

1817, prating tbs High Court to revise, tbe 
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jadsment and degree of the Oonri of tbe 
Dietriot Mnnaif, Statnr, dated the 22nd 
Angost 1912, in Small Cause Suit No. 188 
of 1918. 

Mr. N, A, Krishna Aiyar^ for the Appel- 
lant. 

JUDGMENT. — It seems to me to be 
olear that tbe Distriot Munsif was wrong 
in holding that seation 262 of tbe Distriot 
Mnnioipalities Aot. IT of 1884, was not a 
bar to tbe snit. Olause (2) of that seotion 
expressly prohibits a suit in any Coart to 
recover money oolleoted under tbe authority 
of tbe Act, provided that the provisions of 
tbe Aot have been in aubstanoe and effeot 
oomplied with. There is no oase made here 
that, in assessing plaintiff, any of the rele- 
vant provisions of the Aot was not oomplied 
with, nor is this a snit falling within the 
proviso to seotion 262. 

Seotion gives tbe power to the Chair- 
man to decide the olass in whioh a per- 
son has to be placed for professional tax 
and, in doing so, he has to satisfy him- 
self as to tbe man’s income. Tbe action 
of the Chairman is subjeot only to an 
appeal to tbe Council under seotion 97, and 
seotion 101 provides that bis assessment is 
6nal when there is no appeal to tbe Conn* 
oil, as was the case here. It would thus 
not be open to the civil Court to find that 
his assessment was erroneous on faots or go 
into the question of the amount of the per- 
son’s inoome, as that is not a ground on 
whioh the applioation of the prohibition 
against suits in seotion 232 oan be avoided. 
In the oase oited by the Distriot Munsif, 
Municipal Oouncil of Ohidamharam v. Vtnkata- 
narayana Pillai (1), no question based j on 
seotion 262 was argued or oonsidered and 
the oase is, therefore, of no authority on the 
point before me. On the other hand, it 
was ruled in Municipal Oouncil, Hiellore v. 
Bangayya (2) that even when the tax was 
wrongly levied on a house whioh was not 
completed and oooupied, seotion 262 barred 
the suit to recover the tax paid from tbe 
Mnnioipality and that the aggrieved party’s 

remedy was only by an appeal under seotion 97 
of the Aot. 

As I hold this suit was barred by seotion 
262, it must be dismissed. The civil revision 

(1) 24 M, 644. 

U) 19 U. 10, 


petition is allowed and tbe decree of tbe 
lower Court is set aside and plaintiff’s suit 
is dismissed with costs here and in the Court 
below. 

M. 0. P. 

Petition allowed. 


BOMBAY HIGH COURT. 

Original Civil Jurisdiction Sbit No. 653 

OF 1897. 

August 12, 1919. 

Present: — Mr. Justice Marten.^ 

In the matter of the INDIAN TRUSTEES 

AOT, 1866. 

BASIL LANG 

versus 

MOOLJI KARSONJI 

AND 

BHAGWAN RBVASHANKAR 

Trustees Act (XXVU of 1866), ss. 3, 6, 35, 40— Public 
charitahle trust — High Court, power of, to appoint neio 
trustee — Hindu institution — Bombay High Court Rules 
r. 75 (zl— Appitcaitou for appointment of new trustee 
^Procedure-“Practice, 


..uo WVIA&I/ ucfcO uuuur BOOClOn OO or the 

Trustees Aot read with section 6 of the Act, in the 
oase of a Hindu charitable trust to appoint a new 
trustee in place of one who has become incapable of 
acting in the trust, [p. 457, col. 2.] 

Applications for the appointment of new trustees 
should normally be made by petition or sammons 
to be heard in Chambers and the particular Aot and 
section relied on must be specified in the application 
[p. 456, cols. 1 & 2.] 

Mr. Mirza, for tbe Applicant. 

JUDGMENT.— This is a motion for 

the appointment of a new trustee in the 

place of a trustee who is alleged to be 

of unsoaod mind. The applioant ie hie oo- 
trustee. 

The trust ie an old oharitahle trust of 
fi, ** w!i*i nature ereated by 

died in 

Je 189^“apd”‘by rdere'’:r”d 

tbe 29th Jnly IS^S^nriUh ^,71899 

the validity of the trnet was eetabliehed 

Geiwftl to til. wooDt ot tbit aiiit. and^tti 
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' income was direoted td be paid to tbe oew 
tiostees. 

In course of time, there have been certain 
obanp^es of troptees, and for that purpose the 
parties have adopted a course which seems to 
me unnecessarily expensive, m., of applying 
by motion in Court for the appointment 
of new trustees. It was said that this 
course was adopted, because liberty to 
apply vTBs reserved. I do not find in the 
orders ttat any such liberty was in fact 
reserved 1o the applicant. Even if there was 
snob liberty, it does not mean that yon 
are obliged to apply in open Court. It 
means liberty to apply in accordance with 
tbe ordinary practice of the Court. Section 
40 of tbe Indian Trustees Act, 1866, 
expressly authorizes a petition; and rule 75 
(e) of the Bombay High Court Rules pro* 
vides for such a petition being heard in 
Chambers. I think, therefore, that appli- 
cations for tbe appointment of new trustees 
should normally be made by petition or 
summons to be beard in Chambers. There 
is all tbe more reason for doing that in tbe 
present case, as tbe matter conoeros tbe per* 
sonal incapacity of one of tbe trustees, and 
such matters are, I think, more properly 
dealt with in Chambers. 

It is DO doubt true, as tbe applicant 
points out, that on two previous occasions 
in this suit, tbe appointment has been 
made by motion in Court. It would not, 
therefore, be fair on the present application 
to penalise the applicant for following 
these precedents. If, however, in future 
a further appointment shonld be necessary, 
then, if the application be once more 
made by motion instead of in Chambers, 
it will, I think, he a matter for the 
Judge hearing the application to consider 
whether tbe applicant should not be 
disallowed any extra costs thereby caused. 

Turuiog next to the motion itself, 
Counsel first contended that section 92 of 
the Civil Procedure Code gave me tbe 
r.eoeseary jurisdiction. In my opinion, it 
does nothing of tbe sort. This suit of 
1897 cannot be turned twenty^two years 
afterwards into a suit for the 
removal of a trustee, who was not 
even appointed till 1913. Nor is there 
any consent in writing of the-Adyocate 
Qen^ral tbera^p, . 


The matter is far simpler 'than' that. 
It is an ordinary application for the ap* 
pointmont of a new trustee in the'" place 
of a trustee who is no longer capable of 
acting in tbe trusts. I, however, wished 
to be told under what particular section of 
tbe Indian Trustees Act' or otherwise 
this application was being made. Care is, 
I think, required over appointments-of new 
trustees and vesting orders, and I think 
it would be a wise preoaption if it were 
made obligatory to specify in the appli* 
cation itself the particular Act and section 
which are relied on, as indeed is the 
practice in England at any rate as regards 
vesting orders [see Moss's Trusts, In re 
(l)and R.S. 0. Order LIV (6), role 4 A)], 
I was no*, however, given the necessary 
information, and in oonsequenoe there have 
been at least two adjonrnments for that 
purpose. Section 6 of the Indian Trustees 
Act, 1863, was next relied on but 
that applies to vesting orders, and in tbe 
present case a vesting order is not required 
nor indeed is it asked for in tbe notice of 
motion. 


To-day I have been referred to section 
35 of the Indian Trustees Act 1866, which 
gives power to the Court to appoint a new 
trustee in all cases in which it shall be 
expedient to appoint a new trustee or new 
tru^jtees, and it shall be found inexpedient, 
difficult or impracticable so to do without the 
assistance of the Court.” This may be read 
with section 6, which gives an express power 

1 i * j in the case of a 

lunatic trustee. 

Pnma facie, therefore, section 35 would 
appear to give the Court the necessary 
jurisdiction. Counsel was unable to refer me to’ 
any Indian authority on the point, but I think 
the oarefnl judgment of Mr.- Justice West in 
Kahandas Narrandas, In the matter of the 
pe I ton of (2) has a distinct bearing on 
e present case. It disposes, for one thing, 
0 a possible objeotioD that haviDg regard 

Indian Trastees Act/ 
does not apply to a Hindu oharitable' 
trust snob as I have to deal with. There, 
as ere, the applioation was for the appoint ’ 
ment ot a new trustee of a Hinda oharit- 


’ • / Oi {Jti. 1 

T. 468} 36 W. R. 81i. 

(8) 6 B. 154. 
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'able trii6(. It was objeoted that tbe Odnrt 
bad CO jarisdiottOD od petition as opposed 
to a eoit, as tbe ease was not one to 
wbiob English law was applioable within 
the meaning of seotion 3 (see page 170). 
That objeotioD tbe learned Judge overruled. 
‘'Further, 1 think it reasonably olear that 
he would have appointed a new truetee 
order seotion 35, but for the fact that the 
trust instrument eoctained an express 
power for the respondent (the furviving 
trustee) to appoint a new tiustee with the 
oocsent of tbe petitioner (settlor), and (hat 
the respondent was willing to exeroise snob 
power. The petition was accordingly 
directed to be disiriseed. It would, however, 
appear from the fcoi*note to the report 
that the parties subsequently agreed to 
the Advocate Gereral cominatirg a cew 
truetee, and that such nomination was 
embodied in tbe order eventually made. 

Tbe Eoglish authorities are only useful 
by analogy; but tbe analogy is rather close. 
Section 35 of the Indian Trustees . Act, 
1866, is practically the same as section 
32 of the English Trustee Act, 1850, 
and Ffction 25 of the English Trustee 
Act lfc(3. In A/., In le (3) Mr. Justice 
Stirling held that under the Acts of 1850 
and 1852 and in oa£e3 where no vestiog 
order was required, the Court of Chancery 
had power to appoint a new trustee in 
(he place of one who had become a 
lunatic (see pace 83': and that the 
Chancery Division had still that power 
under the 1893 Act. As regards vestiog 
orders, the law was different, but that 
depended partly on a consideration of the 
English Lunacy Aotr; and since tbe above 
decision, the Lunacy Act, (911, has restored or 
given to the Chancery Division the necessary 
jurisdiotion in several oases. The case does 
not, therefore, apply to India as regards vest- 
ing orders. But as regards the appointment 

of new trustees, it is useful as a decision in 
support of the jurisdiction under legislation 
very similar to the Indian legislation. 

Weston’s Trusts In re (4) is a decision by 
tbe same Judge to the same effect. There, 
however, the Irnsfee was suffering from* 
heart disease, olJ age (eighty) and oonse- 


(^) (1899) 1 Ch. D. T9; 68 L. J. Cb. 86; 79 L T 459. 
47 W R. 267; *5 T. h. R. 54 ' 

(4; (1896; W. N. 151. 


quent impairment of mental faculties. Tbe 
incapacity to act arose, therefore, from 
physical and not from mental inBrmity. 

Under tbe above oiroumetances, I am 
of opinion that I have jurisdiction under 
the Indian Trustees Act, 1866, to appoint 
a new trustee in the present case. I need 
not, therefore, consider whether I have any 
general juriadiotion apart from that Act. 

On the facts, 1 am satisGed that Harilal 
Narbheram owing to his mental condition 
is no longer capable of acting in the 
trusts, ard that another trustee should be 
appointed in substitution for him. I think 
it unneossaary to direct any inquiry under 
section fO as to his state of mind, or to direct 
the medical evidence to bo on oath and 
brought up to date. 1 think I may properly 
save the charity that expense; but I hope 
that tbe medical oertiGoate accepted in the 
present case will not be adopted as a 
precedent in any other case. Nor have I 
thought it essential in the present case to 
have the application served on Harilal 
Narbheram [see Memorandum ns to FrocHce 
(6>]. I think, however, that the title of the 
application should be amended by being 
made in the matter of the Indian Trustees 
Act, 1863, in addition to the eijaUng title. 

)n the result, there will be ’ an order 
appointing Mr. Amratlal Bhagwani to be a 
trustee in substitution for Mr. Harilal 
Natbberam. The order should state in 
effect that Mr. Harilal is unable owing to 
bis inGrmity of mind to act further in the 
trusts The order will then go on to appoinli 
Mr. Amratlal Bhagwani to be a trustee 
m aubstitution for him, and to act jointly 
with the continuing trustee Mr. Bhagwan 
Kewashankar (the applicant). Then there 

will bean order directing the Accountant- 

General to pay all arrears of income and 

ITZr ZIZ 

The costs are to come out of the estate 
except that the costs of hearing are to ho 
oo.6r.ed to the costs of one day’s hearing 

Order accordingly, 

(5) (1901) W. N, 86. 
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MADRAS HIGH COURT. 

Appeal No. 33 of 1918, 

Angnst 21, 1919. 

Present: — Mr. Jnstioe Spenoer and Mr. 

Justioe Kumaraswami Sasiri, 
THYGARAJA MUDALIAR— Defendant 

No. 1 — Appellant 

versus 

SESHAPPIER AND OTHERS — Plaintiffs 

— Respondents. 

Trartsfer of Property Act (IV of 1882J, s. 55 (4) (b) 

Vertdor and purchaser — Consideration, application of , 

towards payment to vendor's creditor — Agreement 
between purchaser and creditor for substitution of liabiU 
ity, absence of — Vendor's lien, enforceability of. 

Where by an agreement between a vendor and 
purchaser, the purchase-money is to be applied by 
the purchaser in payment of the vendor’s debts, 
and there is no completed agreement between the 
vendor’s creditor and the purchaser for substituting 
the latter’s liability for that of the vendor, the 
vendor is entitled to enforce his lien against the 
purchaser for the unpaid sale consideration.] [p. 459, 

. 1.J 

Appeal against the decree of the Coart 
of the Sabordioate Judge, Negapatam, 
ill Original Suit No, 13 of 1916, 

FACTS appear from the judgment. 

Mr. T. K Qopalsuiami Uudaliar, for the 
Appellant. — The vendor directed the pur- 
chaser to pay the sale consideration to 
third parties. The purchaser communicated 
this to the vendor’s creditors. The vendor 
cannot, therefore, enforce his lien against 
the purchaser. The question is one between 
the creditors of the vendor and the pur- 
chaser. 

Messrs. A. Kiishnasawmy Aiyar and Af. 
Patanjali Sastri, for the Respondents. — 
There is no substituted contract in this 
case between the purchaser and the vendor’s 
creditors. The evidence is that the latter 
expressly declined to receive from the 
purchaser. Mere oommunioation of the 
agreement to the vendor’s creditor will 
not do. There must be a completed agree- 
ment between the purchaser and vendor’s 
creditor for substitution of the liability. 
Sivasuhramania Aiyar v. Subramania Aiyar 

(1). The vendor does not, Under the 
oircumBtanoes, lose bis right to enforce the 
lien. 

(l)37Ind. Cas.42d; 39 M. 997: 31M. L. J. 630; 
(1916)2M. W.N, 306; 20 M. L. T. 376; 4 L. W. 416 

(r. B.)* 


JUDGMENT, — The 1st plaintiff and. hie 

sons, having conveyed certain immoveable 
properties to the 1st defendant in 1918, in 
consideration of the let defendant paying 
them Ra, 500 in cash at the time of execution 
and undertaking to discharge three items of 
debt to third parties, amountingat the time 
to Rs. 1,600, Rs. 4,954 and Ra. 946 respec- 
tively, brought this suit to enforce their 
vendor’s lien to which they are entitled 
by section 55, clause 4 of the Transfer 
of Property Act. It is thereby declared 
that *tbe seller is entitled (a) to the rents 
and profits of the property till the ownership 
thereof passes to the buyer, (fc) where the 
ownership of the property has passed to 
the buyer before payment of the whole 
of the purchase- money, to a charge upon 
the property in the bands of the buyer 
for the amount of the purchase* money or any 
part thereof remaining unpaid and for 
interest on snob amount or part.” 

It has DOW been established by the 
Full Bench in Sivasuhramania Aiyar v. 
iSu&rUmama Aiyar (1) that a direction by 
the vendor to pay the whole or a part of 
the puroha8e*moD6y to a third party does 
not necessarily imply a waiver by the 
vendor of his statutory lieu. The deoisioua in 
Ahdullay, Mammali (2) and Siva Subramania 
Mudaliarv* Onanasammanda Pandara 5annad^t 
(3), so far as they laid down a contrary 
principle, were overruled by the Full Bench. 

There is an observation in Raghunatha 
Ohariar v. Sadagopa Ohariar (4) that 
if the assignee enters into direct re- 
lations with the third party on the 
faith of the original direction and 
renders himself liable to make the payment 
to the third party, the assignor cannot, 
in such circumstances, require the assignee 
to pay the consideration to himself. So 
also in Sivasuhramania Aiyar v. Suhra* 
mania Aiyar (1) Seshagiri Aiyar, J», 
observed that if the direction is oommuni- 
oated to the proposed payee, a completed 
contract may arise between the purchaser 
and the third party which may preclude 
the vendor from claiming the money. It 
is DOW suggested that such is the case 

(2) 6 lud. Cas. 87; 33 M. 416; 7 M. L. T. 376. 

(3) 10 Ind. Cas. 98; 21 M. L. J. 869| 10 M. L. T. 71 1 

(4) 12 Ind. Cas. 863; (1911) 2 M. W.N. 227j 10 Mi 
li. T. 800; 21 M. L, J. 983; 86 M. 848, 
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here. It is argaed that a new^ oontraot 
between the vendee and the ereditora of 
the vendors to discharge the debts wipes 
ont the former’s liability to the vendors. 

Reliance is placed on the mention in 
the eale*deed Exhibit V of the sum of 
Re. 4,^54 being received by vendor by 
transferring the liability to pay the 
principal and interest on the hypothecation 
bond exeonted for Rs. 4.000 to Thejagappa 
Mndali and on the 1st plaintiffs statement 
in orosa examination that he had informed 
Kalyanasondaram Mndaliar, who is Thya- 
gappa 8 brother, that he had transferred to 
the lat defendant the liability to pay the 
amount to him ( Kalyanasandaia Mndaliar). 
But Kalyanasundaram Mudaliar went into 
the witne&s>box and did not say that he 
agreed to fubstiiute the defendant's 
liability for the plaintiffs’ liability; and 
the 1st defendant examined as defendants’ 
witness No. 4 only stated that when he met 
Tbyagappa Mudaliar aud expressed bis 
readiness to pay his debt according to the 
directions in the sale-deed, the latter said 
he would cotsnlt his father and that 
^metime thereafter bis father received 
R?. J,700 from him and said that the 
balance would be taken when necessary, 
Tbia IS the only evidence on the point, 
and we are not satisSed from it that 
there was a completed contract between 
the J6t plaintiff’s creditors and 
defendant that the let plaintiff 
SODS should he excused from iu 
liability to pay their debts and that 
let defendant should be accepted 
indebM to them in lieu of the 

plaiutiff and his sons. On this point 
appeal fails. 


the let 
and bis 
further 
the 
as 
Ist 
the 


The next oontention nrged for tl 
appellants was that Ihe suit was 
maintainable as the plaintiffs have 

oontraot 

put the defendants in possession of t 
lands sold under Exhibit V, notably the 

plaintiff declares to 
inoluded m the vil'age of Agara Nirumal 
and the Ist defendant deolbres to 

Wa PiHai “■ 

ot ^rh f TAzfzLTir 

let ddctcant by Exhibit Y are giv 


ID the schedule to the document. In the 
body of the sale-deed the villages named 
are those of South Radba Manakkudi 
and Kanna Fillai Kattalai and there 
is a residuary clause conveying such 
of the lands belonging to the plaintiffs 

as may have been omitted to be written 
in the said villages.” The onus, therefore, 
lay on the the defendants to show that 
any of the lands covered by the residnary 
clause had cot been included in the 
schedule. In the opinion of the Sub- 
ordinate Jedge they did not succeed in 
discharging this onus, and after referring 
to the evidence we eee no reason to come 
to a different oonolusion. As regards coats 
the defendants did not prove that they 
had made any payments before suit and 
they did not deposit any sum into Court. 
They were, therefore, rightly liable for the 
plaintiffs* costs. The result, therefore, is 
that the appeal fails on all points and is 
dismissed with costs. 

The form of the decree as drawn up 
in the lower Court is not as it should be. 
The amounts to be paid to the mortgagees 
should be calculated up to the date fixed 
and entered in the decree. This will now 
be one in this Court, Time for payment is 
extended (o 25th day of November 1919. 

H. c. P. 

Appeal dismissed. 


Civil Rfivisioii No. 59 of 1919. 
November 24, 1919 

r •^”“‘'■“8 I'indsuy. 

Lala MAKHAN LAL-PtA,supy_ 

Petitoneb 

versus 

The municipal BOARD of AGRA- 

ofihcahility of-Euit to recover 
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Plaintiff instituted a suit against the Municipal 
Board of Agra to recover a sum of money, -to which 
he was entitled under the rules, as refund of octroi 
duty on goods exported by him from Agra. The 
suit was dismissed as having been brought beyond 
the period of six months prescribed by sub-section 
(3) of section 326 of the U, P. Municipalities Act. The 
High Court was moved in revision against the 
order of dismissal, and it was contended that the 
provisions of the foregoing sub-section referred 
only to suits arising out of acts done inadvertently 
or illegally for which a suit for damages would 
He, and that that sub-seotion did not apply to suits 
for money demandable from a Municipal Board in 
consequence of a breach of contract or of a legal 
relation resembling a contract: 

Held, that inasmuch as the plaintiff’s cause of 
action had its origin in the refusal of the Municipal 
Board to pay a sura which it was legally bound to 
pay, the suit as framed was a suit for compensation 
within the description of suits in sub-section (1) 
of section 326 and was not founded upon a breach 
of contract or the breach of some relation resembling 
a contract and that, therefore, the rule of limita- 
tion contained in sub-section (3) of the section was 
applicable to it. [p. 46J, col. 2.] 

Revision against the order of the Small 
Caaaea Court Judge, Agra, dated the 5tb 
of September 1918. 

Mr. Ntkal Ohand, for the Applioant. 

The Hon'ble Mr. N, P, Askthana, for the 
Respondent. 

JUDGMENT. — This case involves the 
interpretation of section 326 of the United Pro. 
vinoes Municipalities Act (United Provinces 
Act No. II of 1916). The suit out of whioh 
this application has arisen was brought by the 
plaintiff-petitioner. Lala Makhan Lai, against 
the Municipal Board of Agra. The claim 
was to recover a sum of Rs. 218-1C-6. 
According to the facts set out in the plaint 
the plaintiff is a cloth dealer in Agra who 
at various times had exported from Agra 
cloth of considerable value. He claimed 
that he was entitled, by reason of this export, 
to have from the Municipal Hoard a refund 
of octroi duty. He put in a claim to the 
Board and his case is that the Board refused 
to pay to him the full amount to whioh he 
was entitled. The balance, whioh. he said, 
was owing to him from the Municipal Board, 
came to Rs. 218-10.6. In paragraph 6 of the 
plaint, it was stated that the cause of action 
had arisen on the Slat of October 1917 when 
the Board refused to pay him the balance 
claimed. 

One of the pleas which was raised by way 
of defence was that the suit was barred by 
limitation. This was founded on the pro* 

vision of sections 326 of the United Provinces 


Municipalities Act, sub-seotion (SX XiiB' 
Court below gave effect to the plea and dis- 
. missed the plaintiff’s suit on the gronud that, 
it was time- barred, I am not oonoerned' 
here with any other pleas which were raised 
in the written statement. The argnment, 
before me is that the Court below misinter- 
preted section 326 and was wrong in holdings 
that tbe suit was barred by limitation. 

The law relating to the refund of octroi 
duty is contained in statutory rules whioH 
were made under tbe provisions of the 
Municipalities Act. Oo referring to the 
MuDicipal Manual, NToIume If, page 21, para- 
graph 73, I Bud it stated that a person who' 
exports from a Mnnicipality any goods on 
whioh, if they were being imported, octroi 
would be leviable shall be entitled to receive 

I 

payment of a sum equivalent to that octroi. 
This payment (tbe rule declares) shall be 
described as refund.” It seems clear, there- 
fore, that nnder the provisions of these rnlesj 
whioh have tbe force of law, a legal duty is 
imposed upon a Municipal Board to grant 
a refnnd of octroi duty in the cases oontem* 
plated by the rules and with the doty a 
corresponding right arises in favonr of the 
exporter. 

Turning now to tbe provisions of section 
326 of tbe Municipalities Act we 6nd that 
sub-section (1) provides for the giving 
of notice of intention to sne when any 
person desires to institute a suit against a 
Board, or against a member, officer or servant 
of a Board, in respect of an act done or pur- 
porting to have been done in its or bis 
official capacity. The sub section requires . 
that a notice of the claim shall be given in 
tbe manner prescribed in tbe sub section bat 
with these provisions of this snb'Seotion we 
are not concerned. Coming then to sub- 
section ( 0 we 6iid it laid down that '* no 
action such as is described in sub-section (t) 
shall, unless it is an action for the 
recovery of immoveable property or for 
a declaration of title thereto, be commenced 
otherwise than within six months next after 
the accrual of the cause of action,” It is 
obvious that the actions referred to in snb- 
section (3) are the suits whioh are referred 
to in snb section (1), and it was by applying 
the terms of sub section (3) to the facte of 
this case that tbo Court below came to the 
oonolusioD that the suit was barred. In 
order to ayoid the application of this special 
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law of limitation it was argaed in the Coart 
below that the plaintiff was not seeking 
damages or oompensation and ooDseqaently 
the suit was not a suit of the nature desorib* 
ed in eub'Seotion (1), the resnlt being that 
the period of limitation laid down in sab* 
seotion 3 oonld not be applied. The same 
argnment has bsea repeated here, though in 
a somewhat different form. It has been oon* 
tended that seotion 326, sab-seotion (1), 
refers only to suits arising out of acts done 
inadvertently or illegally, for whioh a suit 
for damages will lie. It has been said that 
tbe sub- seotion does not apply to suits for 
money domandable from the Board or a 
member, officer or servant of a Board. The 
argument in another way is, that the suits 
referred to in sub seotion (l) are suits based 
upon tort or quasi tort and do not inolude 
Suits for whioh the oause of aotion assigned is 
a breaob of oontraot or of a legal relation 
j^esembling oontraot. 

Several oases have been oited before me, to 
whioh 1 need not refer in giving this judg* 
ment. None of them lays down any inter- 
pretation on this partioular seotion and as 
I am of opinion that the wording of the 
seotion is quite clear, I deem it unneoessary 
to refer to any of these authorities. 

In the first plaoe it seems to me that seo* 
tion 326, Bab'8eQtion(l), refers to all suits in 
which it is intended to bring a suit in respect 
of an aot done or purporting to have been 
done by a Board or by a member, offioer, or 
servant of a B jard in its or -his offioial 
oapaoity, that is to say, suits in whioh the 
oause of aotion has arisen out of an aot done 
Or purporting to have been done by a Muni- 
cipal Board or by any of its members or 
servants. There is no attempt in the sub- 
seotion to define suits in aooordanoe with tbe 

nature of the relief sought. It is quite true 

that in presoribing the formalities whioh 
must be observed when a notice of an intended 
suit is being given, it is laid down that the 
intending plaintiff must specify the nature 
of ths reliof sought and also tbe amount of 

oompensation olaimed. that is to say, if the 

olaim is a olaim for oompensation tbe amount 
^hiob the plaintiff desires to recover must 
be specified. But it is not right to say that 
there is any justifioation in the language of 
the sub-seotion for the contention that suits 
are to be divided into suits in whioh oom* 
pensation ts being sought and into suits in 


whioh no oompensation ia being sought. If 
we refer to sub-seotion (3), the point be* 
Qomes perfectly olear. I have already 
quoted the langnage of this section and point- 
ed out that it lays down a rule' of limitation 
for all suits referred to in sub-seotion (1), 
' exoept suits for the reoovery of immoveable 
property or for a deolaratiou of title.’* I 
might also refer to tbe language of sub* 
seotion(4), whioh shows that in a suit to whioh 
8ob*8eotioD (1) applies, relief may be sought 
by way of . injunotion. Tbe fact appears, 
therefore, that the intention of the seotion is 
that all suits whioh olaim to have their origin 
in an aot done or purporting to have been 
done under oolour of tbe Aot by a Municipal 
Board or its members or servants are snbjeot 
to the special law of limitation laid down in 
tbe seotion. 

If tbe argument of the learned Counsel 
for tbe petitioner is that this suit is not 
based on tort, I am unable to agree with 
him. I have already pointed out that a legal 
duty is laid upon a Municipal Board in 
virtue of the rule which has been framed 
under tbe Aot and whioh relates to refund of 
octroi duty. A breaob of a legal duty is a 
tort and gives rise to an action. I do not 
accept tbe argnment that this aotion is 
founded upon a breach of contract or the 
breach of some relation resembling a 
oontraot. 1 do not see how it oan be 
argued that there was any oontraot between 
the parties in this oase by whioh the defend* 
ant Board was legally bound to hand over, 
this money to the plaintiff. The duty is, 
laid upon a Board by a rule carrying the force 
of law, and, oonsequently, as the plaintiff 
alleges a breach of the legal duty, he oannot 
be heard to say that his aotion was not 
founded on tort. I have already pointed 
out that in paragraph 6 of the plaint the 
cause cf action, whioh was alleged was 
the refusal by the Municipal Board to nay 
over to the plaintiff the money to whioh he 
said, he was entitled under the rales 
Farther, I am of opinion that, as framed, the 

amt IS a suit for oompensation. The plaint 

Iff IS in reality asking for damages by way 
of reparation for the tortious aot oommitted 
by the defendant Board, and in that view 
even aooord.nK to the argument of the leaded 
Counsel for the petitioner the suit is 0 *^ 0 ^ 
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Eor these reaeoDS I am satisfied that the 
judgment of the Court below is oorreot and 
should he maintained. The applioation is 
dismissed aooordingly with oosts to the 
opposite party, inoluding.fees in this Court on 
the higher scale. 

Application dismitsed. 


MADRAS HIGH COURT. 

Civil Revision Pbtition No, 1317 op 1918, 

September 4, 1919, 

Present: — Mr. Justice Erishnan. 

S. A. NATESA AIYAR — Petitioner 

versus 

S. A. MANOTYA AIYAR— Respondent. 

Civil Procedure Code (Act T of 1908^, 0. XXXIII, 
f , ^^Application for leave to sue in forma panperis, 
rejection of — Construction of document filed with 
plaint — Adjudication on merits, legality of — *Cause of 
action* meaning of — Jurisdiction, 

The expression 'cause of action’ nsed in clause 
id) of rule 6 of Order XXXIII, CiWl Procedure 
Code, means a'subsisting canse of action at the date 
of the application to sue in forma pauperis, that is, 
one which has not been extinguished bv limitation. 
In deciding this point the Court must, however, 
confine itself to the allegations in the petition and 
must not go beyond them. [p. 463, col. l.J 

A Court should not reject an application under 
Order XXXIII, rule 6, of the Civil Procedure Code 
on the ground that on the construction of a docu- 
ment filed along with it no cause of action is dia- 
olosed. The construction of the document, whether 
easy or difficult, should be reserved for the trial 
, of the suit. [p. 463, cols. 1 & 2.] 

Petition, under section 115 of Act V of 
1903, praying the High Court to revise 
the order, dated the 26th August 1918, of the 
Court of the Subordinate Judge, Mayavaram, 
in Original Petition No. 40 of 1918. 

PACTS appear from the judgment. 

Mr. K. Jagannadha Aiyar, for the Peti- 
tioner.— The lower Court erred in rejecting 
the pauper applioation on the construction 
of Exhibit A. Whether Exhibit A conferred 
an absolute or only a life- estate was a ques- 
tion to be determined at the trial of the suit. 
At that stage of the proceedings the Court 
had to confine only to the question of the 
pauperism of the applicant and not deal 


with the merits. It oould reject the 
application if no cause of action was disclosed, 
but that shoald be patent on the petition it* 
self. 

Messrs. T. B, Veneatrama Sastriatf K, 
Ifarasimha Aiyangar and A, Krishna* • 
swami Aiyar, for the Respondents.— The 
Mnrisif bad jurisdiction to reject the ap* 
plication if there was no cause of action. 

A perusal of the deed of settlement filed 
with the petition disclosed, in the opinion 
of the Court, that the plaintiff had no 
right to sue. Whether the Court was oor- 
reot in its view or not, it had jurisdiction 
to pass the order it did. 

JUDGMENT. — In this case the learned 
Subordinate Judge rejected petitioner’s 
applioation for leave to sue in forma 
pauperis without any trial of the question 
of bis pauperism, on the grounds that as 
regards a portion of his claim be had no 
cause of action and as regards the rest he 
was barred by limitation. 

The question of the existence or non- 
existence of a cause of action in this case 
depended on whether petitioner’s mother 
Bagbiratbi Ammal bad obtained a life- 
estate or an absolute estate under the deed 
of settlement executed by bis grandfather 
in 1885. He alleged in his petition that 
only a life estate had been granted to her 
and on that allegation his petition clearly 
disclosed a cause of action. The Subordi- 
nate Judge, however, referred to the deed of 
settlement, which was mentioned in the 
petition and bad been filed along with it 
and was marked as Exhibit A and constru- 
ing it he held that it gave Bagbiratbi an 
absolute estate, and that in consequence 
the petitioner had no cause of action to 
recover any share in the properties sold by 
her on the ground that the sale was not 
for proper necessity. 

It is contended that the Subordinate 
Judge acted illegally or with material ir- 
regularity in ooDstruing Exhibit A at this 
stage of the proceedings and his order based 
on such construction should be set aside. 

A very similar question arose in Qopal 
Ohandra Neogy V. Bigoo Mistry (1) where a 
Bench of the Calcutta High Court, following 
a previous ruling of the same Court in 
Debo Das v. Mohunt Bam Oharn Das {2), held 

(1) 8 0, W. N. 70. 

(2) 2 0. W. N. 474, 
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that nnder seotion 409 of the old Civil 
Froaednre Code of 1882 the lower Ooort 
was Dot jostiBed in basiog the rejeation 
of an appIioatioD to 6ae in forma pauperis 
on its oonstmotion of a Will which had 
been filed with the petition. As pointed 
out in that ease, the oonstraotion of the 
dooament filed was properly the funotion 
of the Ooart at the trial of the snit and 
not before the snit was instituted. The 
new Code has made no material differenae 
on this qaesiion. 

These rolings were recently followed in 
this Court in a case under the new Code in 
the case of Kalliani Ammay, Matathil Veetil 
Achuihan Natr (3), which itself followed s 
previous ruling of a Bench of this Court 
in Qomndasamx Pillai v. Municipal Council, 
Kumhakonam (4). In the latter case it was 
held that, upon an application for leave 
to sue in forma pauperis, the Court should 
not go into any diflSoult question of limi- 
tation as to which there had been differ- 
^oe of judicial opinion and that Order 
XXXIU, rule 5. olau6e(d),of the Code of Civil 
Procedure which requires* the Court to reject 
the application when the petitioner’s alle- 
gations do . not show a cause of action, 
applied only when the absence of a oanse 
of action appeared clearly on the face of 
the petition. In fact it had been ruled 
sometime ago by a Full Bench of this Court 
in Pathnam Pillai v. Pappa Pillai (5) that 
on a pauper application the enquiry on 
evidence should be confined entirely to the 
question of the applicant’s pauperism and no 

evidence as to the merits of the case should 
be gone into. 

No doubt under clause (d) the Court 
must reject the application if the allegations 
do not show a oiuse of action, and that 

date of the petition, one whieh bad not 
been extinguished by limitation; but to 

teeif to the allegations in the petition and 
mnet not go beyond them. Following the 
authorities above oited. eo far as they 

present question. I must hold 
the bubordinate Judge was not justified in 
conftrning Exhibit A for rejecting the 

N.te 1 “-W- 
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pauper application. Though it was filed 
with the petition and referred to in it, it 
IS after all only a piece of evidence; I do 
not think the terms of the document can 
be properly treated as a part of the allega- 
tions in the petition. Even if, as the Sub- 
ordinate Judge thinks, the matter is free 
from difficulty, which, however, is not clear 
with reference to Schedule 6 properties, at 
least the oonstruotion of the deed should 
have been left to the trial of the suit and 
should not have been determined at this 
stage. The question should not, in my 
opinion, be made to depend on the unoer- 
tain test of the oonstruction being easy or 
difficult of determination. 

In the view I take, it is not necessary 
to consider the arguments with reference 
to the question of limitation. The applioa- 
tion must be allowed and the order of the 
bobordinate Judge set aside and the petition 
remanded to him for fresh disposal accord- 

mg to law. Costs to abide and follow the 
final result of the petition. 

M. c. F. 

Order set aside*, 
Petition remanded. 


ALLAHABAD HIGH COURT. 

Privy Council Appb*l No. 37 of 1919 
November 28, 1919. 

Chrf"'’T~f " Mekrs. Kt., 

thief Jnstifle^ and JustioelSir P. 0. 

Banerjee« Kt 
— Appellants 

tersus 

MUHAMMAD JAWAD_Ptiigi,„__ 

, RfiPPONDENT. 

val^ of, below Rs. 10,000— Question 

evidence — Appeal to m$ one of 

whether should he granted 

- ^-sthan 

which the decision of the case reTts^ question upon 
dence, the point is not one of e^i. 

importance to justify the vrant 

r afitonbforapp^al to fh^ certificate that 

Cp. 464, col. 2.J Privy Council 
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Applioation for leave to appeal to His 
Majesty in Gonnoil. 

Mr.. S’. A, Haider, for the Appellant. 

^ Dr. S. M. Sulaiman, for the Respondent. 

JUDGMENT. — ^This is an application for 
leave to appeal to His Majesty in Gonnoil in 
a oase in which the valne of the suit and of 
the proposed appeal is under Rs. 10,000. But 
it is said that this is an appeal which 
is otherwise 6t ' to be brought to the 
attention of the Privy Council, by reason 
of the fact that the appeal will turn 
upon a question of general interest and im- 
portance. Now the one point which has 
been argued is a point which is really a 
matter of evidence. In the snit one main 
question was as tathe amount of the dower of 
a lady, named Musammat Sakina Begam. 
That was in dispute and with a view to 
influence the Court the kabinnama (deed of 
dower) of her sister was produced and was 
put forward to add weight to the contention 
that her dower was probably the same amount, 
or approximately the same amount, as that 
alleged by the defendants to have been the 
dower of Musammat Sakina Begam. Now 
the Counsel, who appears to support this 
application, says that in a case in which the 
question before the Court is as to the amount 
of the agreed dower, it is incompetent for the 
Court to permit evidence to be given of any 
customary dower which may happen to prevail 
in the particular family to which the lady 
belongs, and in support of that proposition he 
has brought our attention to a oase which is 
found reported as Fazil Khan v. Musammat 
Karm Begam (1). When that oase comes to be 
looked at, it is found to be a proposition for 
a most elementary point of law, and the 
elementary point of law that that oase decides 
is that when a Judge has a duty to decide 
oase A, be must not turn away and decide 
oase B. In that oase the plaintiff came 

forward and asserted that the dower was a 
specified sum due under a contract. At the 
end of the oase the Judge gave her a decree 
based not on a contract but based upon 
aomething which he found to be a customary 
dower prevailing in the lady’s family. Well 
he had no right to turn an action of contract 
into an action based upon a custom. But 
here the question arises in rather a different 


form. Neither the trial Court nor the High 
Court here admitted the kabinnama for the 
purpose of turning a claim by contract into a 
olaimof custom -^but they used it, as they 
were entitled to use it, in order that having 
looked at the document it should have some 
weight on their minds as to the probability 
of the truth of the case on either side; and 
as the Court has already pointed outj section 
11 of the Evidence Act contemplates dust the 
very thing. You may get sets of oircum* 
stances which are strongly evidentiary of the 
truth of what witnesses say, and those sets 
of circumstances may be so sufficiently near 
to the issue in the oase as to make it- right 
and proper for them to be brought to the 
notice of the Court so that the Court should 
be influenced by them. Now we feel that 
where there is litigation as to the amount 
of dower which a lady says was due to her by 
virtue of a contract, that it is some evidence, 
at all events certainly receivable evidence, 
that in her family there was a custom that 
her dower should be so much, that 2, 3 or 4 
of her sisters had been married, that 
they bad each received dower of that amount, 
we feel that evidence of that kind would raise 
a presumption, if there were no outstanding 
points of difference, that her dower would in 
like oircumfitanoes be somewhere about the 
same amount as the customary dower. It 
would be evidence which a Judge would be at 
liberty to reject but also at liberty to ' 
give weight to. But of course he must not 
give a decree on the basis of customary 
dower. He should give his decree on the. 
basis that the lady, having alleged a contract 
has proved an agreement to his satisfaction. 
It is a pure point of evidence and no autho- 
rity dealing with the law of evidence has been 
cited to ns. Under these circumstances we 
are of opinion that not only it is not a point 
of general interest but it is not a point really 
arguable. . The application must, therefore, 
be dismissed with costs, including fees on the- 
bifj^hor 80^1e« Wo ordor aooordiD^ly* 

lAppUcation dismissed. 


(1) 27 lud. Cas. 113s 105 V. E. 1914, 241 P. L. R. 
1915. 
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Criminal Appeal No. 410 op 1919 
Jaly 22 . 1919 . 

Prefffln<;_Mr. Jaatioe Shah and Mr. Jnatioe 

Hayward, 

EMPEROR — Apprll ant 
verius 

Accjsbd. 

rq, ^^ocedure Code (Act V of 1898;, ss. 16^. 

-Emdence Act (I of 1872), ss. 21. 26 80 91 — 
Conjesston, oral, made before a Magistrate, adLmissihility 


confession made to a Magistrate 

tdZd ® investigation which is not 

reduced into writing is inadmissible in evidence 

Cp 469? col! by oral evidence. 

MatlLS’Tr^’ confession made to a 

Xd 26 of relevant under sections 

nrr.t 3 u ^ Evidence Act, though it has to be 

of any^ writini prodnotion 

r any wnfcmg duly recorded bv anv M^friotra^A 

under aeotion 80 of the Evidence Act. [p^ 472, col h] 

Criminal appeal by the Government of 
Bombay from an order of aoqnittal passed 
by the Additional Sessions Judge, Satara. 

the^ciown®' Pleader, for 

Mr. M. B. iiehta, tor the Aooased. 

JUDGMENT. 

ohfr^ed’ this ease two pereone were 
obarged m oouneotion with the mnrder of 

No l irtt ih Gndhan, aeoneed 

Trt/X- the mnrder under seotion 302 

wifh““th “k‘. No a 

o“t .r= 

jjC vi"srr :Lr 

Judge of ''sat" Seseiona 

The^lse JZ of Aeeessohs. 

Nm t wr^nir™ f “‘’‘“‘“o “ooo««d 

aeeused N0/2 w"ae lt““1r 

ment thereof; but they w"ere^ divWed‘’®‘" 

rfar“e 

Pi 

wa^ noUstahliAhed. 

was not‘r'’‘ d' “h N o1 

was not proved and aoauitted h.*« / Ji' ^ 

obarga; he found him guilty under seotl 201 

30 


fofC‘yrrl‘''“ i“P-.onment 

The Government of Bombay have annealed 
against the aoqnittal of aoeneir N^ 1 

only ^ are now oonoerned with .his ease 
It is not necessary to set forth the pro- 

ifnl f ^‘‘0 80O«''“l oat- 

lines of the story have been stated in 
the second paragraph of the judgment 

nH*t® h °r/ ,1®°°''* “* 51 of the 

juTgmL; ^’“■•‘’o^o of this 

It is found by the trial Judge that the 
deceased Aba left Umberkanohan L !he 
23rd November 1917 for Kolekarwadi 
and was murdered on hie way to that 
place on the very day, and this is not 

DOW disputed. The question in this appeal 
IS whether the acooeed No. 1 is shown to 
tion ® murderer as alleged by the proseou- 

It 18 urged in support of the anoeal 
first, that the oral confession made by*^th0' 
aeoused No. 1 to the 2nd Class Magistrate 
of Patan on the Ist January 1918 has 

and“tr?'iu'^ esolnded from oonsideration 
and that the said oonfession is true and 

voluntary; secondly, that the lower Court 

IS wrong ID treating the evidenee of oert"n 
witnesses (Bshibits 21—25) as unreliable 
as regards aoonsed No. 1; 

the accused No. 1 pointed out thf soene 

of offence where some blood stains and the 

npper end of an umbrella, whioh ifc ia 

suggested is the broken end of tbe deceased’s 

umbrella, were found, and lasllp, that the 

soDfession of accused No. 2 supports th^ 
prosecution case oupports the 

srx srpii, ."t 

npon this confession. It has been j 
apon by the learned relied 

here, and the q^sUon 

been fully ar7u:d‘S has 

are tlelA ' murd 

tbe 23rd Jv^lbl" l^i 7"“ VheTf f ““ 
murder was known on fhl ilu 
when the dead hnA Beoember 

the limits of KaS 

from Kolekarwadr The PoTc 
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antil 30th Deoember apparently nothiog 
was known about the offenders. On the 
3 let Deoember the aooused No. 1 was 
arrested, and on the following day he was 
sent to the Second Class Magistrate at 
Patan for a remand. The evidenoe of the 
Magistrate is as follows: — The Sub^Inspeotor 
of Malbar Peith sent to me aaonsed No. 1 
Marnti Santa on let January 1918 for a 
remand. I understand that report to mean 
that the Polioe wanted that the aooused No. 1 
should be remanded to their custody. 
Then I questioned aooased No. 1. I also 
asked him if be was ill-treated or tortured 
by the Polioe. Aooased No. 1 oomplained 
of DO torture or ill-treatment. 1 questioned 
accused No. 1 in respeot of some property 
referred to in the Polioe Sub-Inspeotor’s 
report. 1 did not reduoe that statement 
to writing, as there is a oiroular order 
of the Dietriot Magistrate prohibiting Magis- 
trates from recording oonfessions in oases 
wbioh are not triable by them. The 
statement which aooased No. 1 made to 
me was voluntary statement on bis 
part. 1 refused to band over aosnsed 
No. 1 to Polioe oustody and kept bim 
in my custody until be was sent to the 
Sub Divisional Magistrate, on the 9th 
January 19:8.'* 

It is olear that the alleged oonfession 
was made in the oourse of the Polioe 
investigation and before the inquiry or the 
trial oommeooed. it oould have been 
recorded under section 164, Criminal Pro- 
cedure Code, but was not recorded. The 
question is whether any oral evidence in 
proof of the oonfession js admissible or, in 
other words, whether the confession is 
required by law to be reduced to the 
form of a document within the meaning 
of section 91 of the Indian Evidence Act. 

At the outset 1 may mention that in 
my opinion the reason assigned by the 
Magistrate for not recording the confession 
does not affect the question of law. The 
circular of the District Magistrate referred 
to by the witness is not before us; and 
1 am not prepared to accept the statement 
of the witness as accurately representing 
the effect of the circular. If what he states 
be right, the District Magistrate has issued 
a circular which is directly opposed to the 
explanation to section 164, Criminal Pro- 
oedure Code, which provides that it is not 


necessary that the Magistrate recording 
a oonfession should be a Magistrate 
having jurisdiotiou in the oaae. It 
is quite possible that the so-oalled 
oiroular is merely a reoommendatioh to 
the Magistrates to see that the direotions 
oontaioed in Supplemental Criminal Circular 
No. 17, Clause 20, for the guidance of 
the Polioe are duly followed. But whatever 
the cirbular may be, it oannot ohanga 
the provisions of seotion 16 1 and it has 
no legal effect so far as the present point is 
oonoerned. 

I shall first oousider the provisions of 
the Indian Evidenoe Act and the Code of 
Criminal Procedure bearing on this point 
without any reference to the reported oases. 
The generality of the provisions of seotion 
21 of the Indian Evidenoe Aot relating 
to admissions is qualified by the provisions 
of seotions 24 to 29 relating to oonfessions. 
Seotion 25 renders any proof of a con- 
fession made to a Polioe Officer inadmissi- 
ble. Seotion 23 provides that no oonfession 
made by a person while he is in Polioe 
oustody oau be proved against him unless 
it be made in the immediate presenoe of 
a Magistrate. This is subjeot to the 
provisions of seotion 91, wbioh provides 
that no evidence shall be given in proof 
of any matter wbioh is required by law 
to be reduced to the form of a doohment 
except the document itself or secondary 
evidenoe of its oontents when that is 
admissible. In the present case it is olear 
that no evidenoe is admissible to prove the 
oontents of the oonfession, if the oonfession 
is a matter required by law to be reduodd 
to writing. This brings me to the provi- 
sions of seotion 164, wbioh provides for 
the reoording of oonfessions in the course 
of au investigation under Chapter XIV or ' 
thereafter before the oommenoement of the 
inquiry or trial. It is orged that the 
provisions of seotion 164 are merely ' 
permissive and have no oompulsory loroe, 
as the expression used in sub seotion (0 * 
is may record.” The oonfession in qdeS- ' 
tion was snob as could have been recorded 
under seotion 164 by the Magistrate. On 
a ooDsideratioQ of the provisions of the 
8e3tion and its obvious purpose it 'seams 
to me to be clear that such a oonfession 
ij a matter required by law to be raduoad 
to writing within the meaning of section 
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manner the Indian Evidence Act, also tends to 
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manner provided in section 364, The 

“'‘“datory. Sab 


ok.ii 1 . vuofc uu oonression 

Shall be reaorded unless the Magistrate by law 

mad-”“TK . '* doonment 

whiah fha M memorandom In my opinion 

wbieh the Magistrate is reqaired to make 
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show that the Legislature has imnliedlv 
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shall ha raan^j I oonfession a oonfession would be a matter required 
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of the Legislature not ooly to see that a 
oonfession is voluntarily made and that 
It IS aoanrately reaorded, but to aonvey an 
aesuranoe with the reoord that the Magis- 
trate making it was in faot satished 
at the time both as to its voluntary 
atnre and as to its oontaining a full and 
true aoaount of the statement. Taking the 
provisions of the seal ion as a whole it 
seems to me that thongh the Magistrate 
has the power to refnse to reaord it if 

“i,°‘ ‘'>a‘ >8 voluntarily 

The e made. 

The expression may reoord” appears to 

LVerl Magistrate has to 

^oertain whether the oonfession is volun- 

tarily made. The section is no doubt 

permuaive ID that sense. But it is 

obligatory m (he sense that it must be 

voluntarily 

nnrn ooneistent with the 

«e-fe^ fa" 

.8 to be ^ ooufessioo Uter ou. 

lue provisions of section 533 have no 

direct application to the nrAsanf 
But both case. 

indicate if at all **'♦?** existence 

section ' 164 * ^ oonfession under 

Tot satisfy th “• «°“fe8siou does 
not satisfy the requirements of seotion 164 

But the seotiou has uo applioatiou whLe 

no attemnr ooufession and 
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tion of Statutes, pages 368, 389 (5th E Jition): 

Statutes which authorise persons to do 
acts for the benefit of others or, as it is 
sometimes said, for the public good or the 
advancement of justice have often given 
rise to controversy when conferring the 
authority in terms simply enabling and 
not mandatory. In enacting that ‘they 

may’ or ahall if they think fit’ or ‘shall 
have power’ or that 'it shall be lawful* 
for them to do snob acts a Statute appears 
t^o use the language of mere permission; 
but it has been so often decided as to 
become an axiom that in such oases such 
expressions may have — to say the leasts 
a compulsory force and so would seem to 
be modified by judicial exposition. On the 
other hand in some oases the authorised 
person is invested with a discretion and 
then those expressions seem divested of 
that compulsory force and probably that is 
the prtma facie meaning.” Ifc ig needless 
to cite inatanoaa of other Statutes, in which 
the word may is held to have a com- 
pulsory force, as after all whether the 
word may has a compulsory force in a 
particular Statute must depend upon the 
terms and the purposes of that Statute. 

An examination of the corresponding ' pro- 
visione of the Code of 1872 in the light of 
the demeioDs under that Code appears to me 

to support the same mferenoe. Seetions 122 
and 346 of that Code oorrespond roughly to 

the provisions of seetions 164 and 364 in fl, 

PressnTSe"!" 

the Code of 1872 therA woo ^ 1° 

section corresponding to seotion SsV^f^Ti!® 
Codes of IS s2 and 1898' but fb i 
graph of section 346 oontai^d proviSL’’^' 
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followed in other oases, that where the reoord 
of a oonfession was inadmissihle in eyidenoe 
owing to some defect in recording it, no 
eyidenoe was admissible to proye the terms 
of that reoord and that a oonfession was a 
document that was required by law to be 
reduced to writing for the purpose of section 
91 of the Indian Eyidenoe Aot; see Beg. y. 
Bat Baton (1), Beg. y. Daya Anand (2), Beg. 
y, Shivya (3) and Empress y. Baji Narsu 
(4). In each of these oases there was some 
reoord of the oonfession whioh was held to 
he inadmissible. But the point of these 
deoisions, as 1 read them, so far as it is 
releyant to this case, is that in spite of the 
use of the word 'may* in section 122 the oon- 
fession fvas held to be a document required 
by law to be reduced to writing within the 
meaning of seotion 91. It is likely that 
section 533 was enaoted to relax the rigour 
of this yiew. This section is more oompre- 
hensiye than the last'paragraph of section 346 
of the Code of 1872, The history of these 
proyisions suggests an inference in fayour 
of the yiew which I take of seotion 164. 

I may refer here to two deoisions of the 
Chief Court of the Punjab whioh the learned 
Goyernment Pleader has inyited our atten- 
tion to. That Court held in Shere Singh 
V. Empress (5) and Buia y. Empress 
(6) in efi^eot that seotion 164 merely 
authorised but did not require the Magis- 
trate to reduce the confession to writing 
and that oral eyidenoe to proye it was 
admissible. The later decision was under the 
Code of 1882 and there was some reoord, 
though a defeotive reoord, of the oonfession. 
The eyidenoe sought to be admitted was 
clearly within the scope of seotion 533 of 
the Code of 1882, The earlier decision was 
under the Code of 1872 and in this case also 
there was some defective reoord of the oon- 
fession, But there the learned Judges did 
not aooept the yiew taken by the Full Benob 
in Bai Baton's case (l). I do not see any 
reason why now we should be asked to 
ignore the view taken by this Court and to 
aooept the yiew taken in the Punjab oases as 
a oorreot interpretation of seotion 122. It is 

(1) 10 B. H. C. E. 166. 

(2) 11 B. H. 0. E. 44. 

(3) 1 B. 219. 

(4) 6 B. 288; 6 Ind. Jur. 480. 

(6) 21 P. R. 1881 Cr. 

(6) 52 P. R. 1887 Or. 


quite possible that seotion 533 represents a 
compromise by the Legislature between the 
two conflioting views. In the Code of .1882 
the provisions of sections 122 and 346 were 
reproduced with some modifications whioh 
do not afieot the present point. The obange 
effected by seotion 533 does not touch this 
case. All that I feel concerned to point 
out is that a confession under seotion 164 of 
the Codes of 1882 and 1898 requires no 
less to be in writing than one under the 
Code of 1872. 

It is significant that the learned Govern- 
ment Pleader has not been able to cite a 
single instance in which a confession that 
could have been hut was not in fact record- 
ed under section 164, was allowed to he 
proved by the oral evidence of the Magistrate 
to whom it might have been made. The 
case of Emperor v. Qulahu (7) is against 
the contention urged on behalf of the Crown. 
I do not think that the fact that the Magia- 
trate was conducting an inquiry in that cafe 
is sufficient to differentiate it from the pre- 
sent case. Here the accused was produced 
before the Magistrate for a remand apparent- 
ly under section 167 of the Code of Criminal 
Procedure and the provisions of seotion 364 
apply through section 164, The ratio 
decidendi oi that case would apply to the 
present case. 

It is argued that it is anomalous that an 
oral oonfession made to any third person 
should be provable whereas such a confes- 
sion made to a Magistrate should not be 
capable of proof. It is also urged that at 
any rate the evidence of the Magistrate in 
his private capacity should be held to he 
admissible. This argument ignores the dis- 
tinction whioh the Legislature has recognised 
between a oonfession made when the accused 
is free (not in Police custody) and that made 
to a Magistrate in the course of an investiga- 
tion under Chapter XlV. For reasons whioh 
it is not difficult to conjecture, the Legislature 
has provided a special rule as to the record- 
ing of confessions made in the course of Ru 
investigation under Chapter XIY before the 
inquiry or the trial has commenced. And 
that rule must be given effect to. Besides 
the accused appeared before the witness 
as a Magistrate and the acoused was 

(7) 19 Ind. Cas. 307; 35 A. 260; 11 A. L. J. 286; =14 
Or. L. J. 211, 
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qaeatiooed by the Magistrate in hisoffioial 
oapaoity and not as a private iodividual. 
I do not think it proper to draw a dis« 
tinotion wbieh is not based on faots and 
wbiob has the effsot of defeating the pro- 
visions of liw. It seems to me that the 
oontention on behalf of the Crown ie 
directly opposed to the policy of section 164 
and of the Criminal Circalars issued from 
time to time by this Conrt as to the recording 
of confessions. 

Even if the oral evidence were admissi- 
ble I do not see how it would be prudent 
to rely upon it, when such strict safe- 
guards as are indicated by section 164. Crimi- 
nal Procedure Code, and the Criminal 
Circular No. 17 are considered desirable 
to ensure that the confession is voluntary 
and that it accurately represents what the 
accused has said. The oral evidence ne- 
cessarily given after many days would 
lack that degree of assurance which the 
Written record is expected and required to 
give. Anyhow as I feel dear that the 
confession said to have been made before 
the Magistrate of Patan cannot be proved, 

I need not consider any further the value 
of that confession. 

The next thing relied upon by the 
Covernmeot Pleader is the evidence of the 
witnesses, Exhibits 21—25. This is really 
the most important evidence against the 
accused; and I have given very anxious 
consideration to all that has been urged 
in favour thereof on behalf of the Crown. 
It is urged, not without force, that there 
is noting to show why these 6ve witnesses 
should falsely implicate accused No. 1. 
At the same time there are certain general 
considerations which cannot be ignored 
and which tell in favour of the accused. 
In the erst place, there is the broad con- 
sideration that a Court of Appeal has 
not the advantage of seeing the witnesses 
whioh the trial Court has. and when that 
Court has not been able to trust certain 
witnesses, the Court of Appeal should be 
slow to differ from that Court in its 
appreciation of that evidence. With regard 
to two out of these five witnesses the 
learned Judge has made definite remarks 
Ona of them (Exhibit 21) is said to have 
giTQn his evidence in a reckless manner 
Rnd th0 other (Exhibit 24) did not favourably 


impress the learned Judge. Generally 
speaking, these witnesses failed to inspire 
the confidence of the trial Court, and we 
have to give duo weight to that fact. 
Secondly, all these witnesses knew about 
this murder, if their evidence is true, on 
the 23rd November. They said nothing 
about it until the 30th December. The 
Police investigation oommenoed on the 20th 
December and even then for ten days 
they did not break their silence. It must 
have been known in -the village that the 
investigation was coing on and if any of the 
real culprits were minded to concoct a 
story to save themselves, they had ample time 
and opportunity to do so. This ciroumstanoe 
derives some support from the fact that’ 
accused No. 2 adopted the unusual and 
rather suspioious oourse of going to Karad 
and surrendering himself to the Police 
there, who had nothing to do with the 
investigation on the 31st December, 
and of making a confession before the 
MagUtrate at Karad on the 2od. Accused 
No. 2 is a relation of Babaji and Laxman, 
who are witnesses in the case Thirdly 
we have the fact that though these wit- 
nesses except Dhondi speak of the presence 
of accused No. 2, their evidence on that 
point has not been relied upon and that 
view of their evidence has been accepted 
or at least acquiesced in by the Crown 
as there is no aopeal against his 
acquittal on the charge of the abetment of 

murder, bourthly. we have the fact that 
three out of these five witnesses, viz,. 
Aba Larman and Dhondi. admittedly took 
part in the removal of the dead body 
and It IS obvious that they are interested 
in saving themselves from the angnininn 

came rather suddenly on 7hl * 

30th and 3bt otl'ber? nd 
exjpt Dhondi .aid that aLsed No 
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Now it is important to remember that 
the motive, snob as it is, eqnaUy affeots 
aooased No8« 1 and 2. It seems to 
me that tbe evidenoe in the ease points 
rather to tbe general unpopularity of the 
deceased in the village of Kolekarv^adi 
and not to any partioolar enmity with 
aeoased No, 1. It appears from the 
evidenoe of the witness Dnyana (Exhibit 
18) that tbe deoeaced had conveyed a takid . 
through him to the villagers to assist him 
in removing weeds from the forest p]an« 
tatioD, and on the day of tbe marder be 
bad asked tbe witness to inform one 
Govinda Taral of Kolekarwadi that he was 
going to Kolekarwadi that very day and 
that the villagers were wanted for re* 
moving the weeds. Tbe witness had oon* 
veyed tbe intimation. Tbns it was pro* 
bably known that be was going to the 
village that day, and the prospect of his 
presence for farther work mast have quicken- 
ed tbe feelings against him in connection 
with the impounding of cattle. I do not 
see any particalar force in the suggestion 
that tbe motive for the crime was probably 
tbe circumstance that the acoueed Noe. 1 
and 2 had a special grievance against him 
in respect of the compensation which they 
along with two others bad to pay to the 
Forest Department. Bat, however that may 
be, I do not fee how accused No. I can 
be particularly singled oat as having a 
spsoial motive to commit this crime as 
distinguiehed from tbe witnesses or accused 
No. 2. The murder was committed in 
tbe field of the witness Laiman (Exhibit 
2S), whom the Judge suspects as being 
probably concerned in tbe murder. Such 
property ae is identified is produced by 
tbe witness Laxman and aooueed No. 2. 
Laxman produced ibo umbrella with (be 
broken end belonging to tbe deceased and 
aooueed No. 2 produced tbe axe and tbe 
pen- knife which belonged to tbe deceased. 
The explanation which the three witneeses 
who helped in tbe lemoval of tbe dead 
body have given as to how they came to 
be called by aooueed No. 1 to help him is 
entirely uneatiefaotorj. There is nothing 
on tbe record beyond tbe fact that be is 
the son in-law of the Patil to show that 
accused No. 1 is a man with any parti* 
oilar iLfluence in tbe village. Under these 
0 roumstances tbe ev'denoe of these witnesses 


must he viewed with great oantion and 
suspioioD, when they say that aooueed 
No. 1 alone murdered tbe deceased. It ia 
needless to discuss this evidenoe in detail. 
I do not attach any importance to minor 
discrepancies in tbeir evidence. I have 
considered this evidence with care, and 1 
am not satisfied that they state the trQth 
when they attribute the whole responsibi- 
lity for the actual murder to accused No. 1; 
no doubt tbe Assessors have believed them 
as to accused No. 1; but they find on that 
evidence that accused No. 2 is not guilty. 
I am unable to accept that appreciation as 
either consistent or satisfactory. 

The learned Judge was not prepared to 
rely upon this evidenoe and I cannot say 
that he was wrong in withholding his con- 
fidence from this evidenoe as regards accused 
No, 1. 

I have no doubt in this case that the 
deceased was murdered on his way to 
Kolekarwadi by the villagers; and it is 
possible that tbe accused No. 1 may have 
been the murderer or one of the murderers. 
I have considered tbe theory that accused' 
No. 1 IB at least one of the murderers. 
But on the evidenoe which is led to show 
that he was the murderer, it is difilonlt 
to accept tbat theory. On this evidenoe it 
is as likely as not that he was oonaerned 
only in tbe removal of the dead body like 
some of tbe witnesses and not with the 
mardw. I do not think that tbe evidence 
IB sufficient to establish his guilt on the 
charge of marder. 

The circumstance that he pointed out 
the scene of oflenoe where the broken end 
of an umbrella, probably tbe umbrella cf 
the deceased, was found at some distance 
does not carry the case against him aty 
further. It shows bis knowledge of the 
place of murder; but there are several 
w^itnesses who have that knowledge and if 
they can possess that knowledge without 
being guilty of murder, I do not see any 
reason why in the case of accused No. 1 
any further inference should be drawn. 
This knowledge is consistent with his in- 
nocence on the charge of murder. 

Lastly, tbe confession of the oo aaoused 
made before tbe Magistrate at Karad is 
relied upon as showing the guilt of aooneed 
No. I, Apart from the obvious infirmity of 
such a confession when it is retracted before 
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the CommittiDg' Magistrate and at the trial, 
as in this case, I do not see hovr this 
oonfessioD oan be any better evidenoe than 
the evidenoe of the witnesses which X have 
already dealt with. It wonld be rather 
anomaloQS that a' oonfession made by a 
person whioh is not good enough to estab- 
lish bis own guilt, should be relied upon 
to establish the guilt of a oo aooused. 
Even treating him as a witness, whiob be 
is not, I would not trust him as regards 
aooused No. 1, having regard to bis subse^ 
quent retraotations and bis suspioious oondnot 
in going to Karad, and in making the 
oonfession there. 1 have dealt with these 
items of evidenoe separately. Bat taking 
them all together I am not satisBed that 
aoonsed No. 1 is shown to be guilty of 
murder. 

1 wonld, tborefore, dismiss the appeal. 
The bail bonds to be oanoelled. It is to 
be regretted that the brutal murder of the 
Forest Officer remains unpunished. It may 
be possible, however, to initiate prooeedings, 
if they have not been already initiated, 
against the persons oonoerned in the removal 
of the dead body under seotion 201, Indian 
Penal Code. 


Hatwabd, J. — The aoousad Maruti Santa 
has been acquitted of the charge of the 
murder, on the 23rd November 1917, of the 
forest beat guard Aba Gudban in Kolekar- 
wadi, a forest village in the Taluka of 


Patan. The two .Assessors were of opinioi 
that the accused was guilty but a differen 
view was taken by the Additional SjssioD! 
Judge of Satara. Hence this appeal by Ih 
Government of Bombay. 

^The aocased Maruti had suffered togetbe: 
with other villagers for grazing oatth 
without permission in the forest of Kols 
karwadi which was in the beat of Abe 
Gudhan. and no love was lost between th< 
villagers and the forest guards as explain 
ed by witness No. 6, the forest round 
guard Laxman Dhondi, and witness No, 2 
the Range Forest Officer. Mr. Lobo. On the 
23rd November 1917 Aba Gndhan sent 
word through the witnesses Nos. 8 and 9, 
Dnyau and Govinda Mahars, that he 
wanted the villagers to help in weeding 
the forest plantation and the same day set 
out for Kolekarwadi, He carried his axe 
of office and bis qrobrella and was helped 
by the witness No. 10, Daji Mahar, on 


his way to Kolekarwadi. It is alleged 
that the accused Maruti Santu and an> 
other Maruti named Maruti Raoji met 
Aba Gndhan that same afternoop and that 
Maruti Santu struck him on the head 
with an axe while Maruti Raoji was 
struggling with him. This was seen from 
ninety yards off by witness No. 12, Aba 
Santa, and from a greater distance by 
witness No. 11, Babaji Baloo. The two 
Marutis were also seen standing besides 
the prostrate man by the other men who 
were attracted by their cries, namely, 
witnesses Nos. 13 and 14, Laxman and 
Daulata. This occurred in the Nagli fields 
in the bills of the village of Kolekarwadi. 
It is further alleged that the two Marutis 
that same night forced the witnesses Aba 
Santa and Laxman and witness No. 15, 
Dhondi, to help them take the dead body 
seven miles off into the forest of the 
village of Karale. It was there found [on 
the 3rd December 1917 and showed three 
axe wounds on the head upon examination 
by the Sub-Assistant Surgeon. The two 
Marutis were implicated by an informer 


on xne oucn JJeoember 1917. 


luaraii 


Santa pointed out the scene of the murder, 
on the 31st December 1917, where blood 
was found and the broken end of the 
umbrella of Aba Gudhan. He was arrest- 
ed and admitted his guilt, but the admis- 
siofi was not recorded in writing on the 
let January 1918 by the Second Class Magis- 
trate of Patan. The rest of the umbrella 
was produced the same day by the witness 
Laxman and a two anna piece removed from 
the dead body was also produced by the 
witness Dhondi. Maruti Raoji sabsequently 
produced the pen-knife and axe of Aba 
Gudhan. He had admitted his guilt after 
surrender and the admission had been re- 
corded in writing on the 2nd January 1918 
by the First Class Magistrate of Karad 
The Assepsors were both satisfied on this 
evidence of tbe guilt of Maruti Santa but 
not of the guilt of Maruti Raoji, They 
were divided as to the guilt of Maruti 
Rsoji of the minor offence of getting rid of 
evidenoe of the murder. The Additional 
SasBioDs Judge disagreed with them as to 
the guilt of Maruti Santa and agreed with 
one of them as to the guilt of MaTnti 
Raou of the minor offence of getting rid 
Of evidenoe of tho mardcr. This appeal 



472 


INDIAN OASES. 


EMPBROR V. MARUTi SART J MORE. 

relates to the aoquittal of Marnbi Santa 
of the mnrder, No appeal as regards 
Marati Raoji has been made by the Oov- 
ernment of Bombay. 

It is olear on these faots that the deoi* 
sion depends mainly on the weight to be 
given to the evidenoe of the witnesses Aba, 
Babaji, Laxman, and Danlata. Aba was 
certainly a direct witness, and some of 
the criticisms in the judgment wonld 
hardly appear jnstified on the record, bat 
at the same time he was himself implicated 
in the removal of the dead body and has 
given an improbable explanation of his 
help in that matter. Babaji was no doabt 
an unsatisfactory witness. He denied any 
direct knowledge of the matter antil cross' 
examined as to what he bad stated to the 
Committing Magistrate. Laxman and Danlata 
were again not entirely satisfactory, They 
both gave rather improbable explanations 
of their help being sought for the removal 
of the dead body, and it was Laxman 
who produced the umbrella while the 
witness Dbondu, who also assisted in the 
removal of the body, produced the two anna 
piece said to have belonged to the deceased. 
It ought not moreover to be forgotten 
that these witnesses did not relate their 
version of the matter till more than a month 
after the murder. The Assessors believed 
these witnesses and their statements have 
indeed left the impression on my onn mind 
of substantial truth, but they no doubt 
laboured under the inGrmities indicated 
and it would not be possible, therefore, 
proGtably to press this view against those 
held both by the Additional Sessions Judge 
and my learned brother. 

The confessions do not materially modify 
the position. The confession of Maruti 
Santa was oral and not entitled to great 
weight, in view of the fact that it was not 
thought wcrtb while to take the usual 
steps to have it formally recorded in writ- 
ing. It was, however, prima facie relevant 
under feotions 21 and 24 to 26, though 
it bad to be proved by oral testimony and 
not by the production of any writing duly 
recorded by any Magistrate under section 80 
of the Indian Evidenoe Act. The confes- 
sion of Maruti Raoji, on the other hand, 
though recorded in writing, was not one 
“affecting himself’* as regards the murder, 
It really exonerated himself from th^ 


Cl£20 

murder. It was, therefore, not relevant 
against any other person tried jointly for 
the mnrder under section 30, though it 
had bsen duly proved by the production 
of the writing recorded by the First Class 
Magistrate under section 80 of the Indian 
Evidence Act, It is not strictly necessary 
in this view to discuss whether the oral 
statement was not irrelevant as matter 
required by. law to be reduced to writing 
within the meaning of section 9 1 of the 
Indian Evidenoe Act by reason of the 
provisions of sections 164 and 5 of the 
Criminal Procedure Code. It seems desir- 
able, however, to point out that oral state- 
ments during investigations have nowhere 
expressly been required to be reduced to 
writing, It was, therefore, held in Reg, 
V. Uttamchand Kapurchand (8) that oral 
statements were not rendered irrelevant 
under section 91 of the Indian Evidence 
Act by reason of the reference to the writing 
in section L62 of the Criminal Procedure 
Code; though it was assumed on the 
other hand in Beg. v. Bai Satan (1) that 
oral statements were rendered irrelevant 
under section 91 of the Indian Evidence Act 
by the permission to record them in writing 
given to Magistrates under section 164, 
Criminal Procedure Code. The assumption 
though subsequently repeated, requires soru* 
tiny, as the word used was *may’ record and 
not shall’ as in the provision relating to 
record of evidenoe on enquiries and trials, 
and may’ could never mean ‘shall’ so long as 
the English language should retain its mean- 
ing as declared in Pofter, In re, Nichols v. 
Baker (9), by Cotton, L. J. If the state- 
ments should be recorded in writing under 
the permissive power, then no doubt they 
ebalP be recorded in a particular manner 
and shall’ have a memorandum at the 
foot as to the manner in which they were 
recorded, and no doubt the manner in which 
they were recorded would be matter required 
by law to be in writing and no other proof of 
that matter would have been relevant but for 
the exclusion of section 91 of the Indian 
Evidence Act by section 533 of the Criminal 
Procedure Code. But if the statements 
should not be recorded in writing under the 

(8) 11 B. E. O. R '20. 

(9) (1890) 44 Ch D. 282 at p. 270; 69 h. J, C4 
661} 62 L. T. 817; 88 W. R. 417. 
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permisBiva power, then they wonld be an* 
affeoted either expressly or impHedly by 
referenoe to the provisions of section 91 of 
the Indian Kvidenoe Aot in provisions relat* 
ing to proof of the recorded writings under 
seotioD 533 of the Criminal Prooednre Code. 
If, moreover, it was intended to make oral 
statements, wbish would be relevant when 
made to private persons, irrelevant when 
made to Magistrates, then there would 
surely have been express provision that suob 
statements should not be proved exoept by 
writings duly recorded by Magistrates. It 
would not have been left to mere implica* 
tion from the provisions relating to the 
manner of proof of such writings when 
recorded by Magistrates under section 533 
of tbe Criminal Procedure Code. This was 
no doubt urged without success in Emptror 
V. Qulabu (7) before a Bench, of the Allah- 
abad High Court. But it should, in my c pi- 
nion, be given further n flection with due 
deference to those learned Judges, should the 
matter hereafter be brought up in this Court. 

Appeal dismissed. 


madras high court. 

Criminal Revision Case No. 339 op 1919. 

(ChiuiPAL Revision Petition No. 283 op 

19U;. 

October 8, 1919. 

Piesevti — Mr. Justice Sadasiva Aiyar and 

Mr. Justice Burn. 

GOPALA AIYAR and others — Counter- 
PETiTiONEbS — Petitioners 

vert us 

KRISHNASAWMY IYER alias 
APPA AlYBR — Petitioner — 
Respondent. 

Criminal Procedure Code {Act V of 1898), 14 * 

145, 146, 435, 439 — Preliminary order under s, 146* 
interference with, in revision, whether competent-^ 
OrtUrunders. 146 during subsistence of another order 
under s. 144, legality oj — Joint possession, applxcabilitu 
of s. 145 (d) to — Evicted’ meaning of — Receiver 
appointment of, under s. 145, poiwers o/, extent of ~ 
Anachmenf, older of, scope of^Attachment of move. 
bles,v'thdity of -Enquiry when rival lessees claim 


under separate trustees — Revisional powers of High 
Court, when to be exercised — Government of India 
Act, 1916 (6 S' 6 Geo, V, C. 61), s. 107. 

It is competent for a Divisional Magistrate to 
initiate proceedings under section 145, Criminal 
Procedure Code, during the ' subsistence of an order 
passed by a Sub-Magistrate under section 144 of 
the Code. [p. 476, col. 1.] 

The High Court will not ordinarily interfere 
with a preliminary order under section 146 of tbo 
Criminal Procedure Code except where such order 
is manifestly illegal, [p. 476, col. 2.] 

iJewa Lai v. Emperor, 44 Ind. Cas. 41; 3 P. L J 
147; (1917) Pat. 363; 4 P. L. W. 369; 19 Cr. L. J. 249, 
not approved. • 

Tlie word ‘evicted’ in section 146 (6) applies to 
cases where a person is found to be disentitled to 
the extent of possession which he claims as well as 
to cases whore he is found not to bo entitled to 
possession at all. [p. 476, col. l.J 

Section 146 of the Criminal Procedure Code is 
not applicable where the contesting parties are 
entitled to joint possession, [p. 475, col. 2.J 

An attachment under section 146 of the Criminal 
Procedure Code connotes more than a Civil Court 
attachment and implies the taking and keeping 
possession of the property attached by tlie Ma«>^is- 
ti-ate, [p, 476, col. J.] 

Mewa Lai v. Emperor, 44 Ind. Cas. 41; 3 P. L. J 
147; (1917) Pat. 363; 4 P. L. W. 359; 19 Cr. L. J. 249* 
dissented from. 

'Ihero is no objection to the appointment of a 
Beceiver under section )45 of the Criminal Pro- 
cedure Code, though the powers of such Beceiver are 
not those of a Receiver appointed under section 146 
(2) of the Code but are limited to taking posses- 
sion of the properties and submitting an inventory 
thereof, [p. 476, col. 2.] 

Section 146 of the Criminal Procedure Code does 
not give powers to a Court to attach moveables, 
[p. 476, col. 2; p. 477, col. 1.] 

Per Sadnsu’O Aiyar, J.— The High Court can inter- 
fere with orders under Chapter Xll, Criminal 
Procedure Code, only by virtue of the powers vested 
in it by section 107 of the Government of India 
Act. [p. 476, col 2 ] 

A Magistrate can take action under section 146 
of the Criminal Procedure Code when rival lessees 
claiming under separate trustees to be in actual 
possession are likely to cause a breach of the 
peace, [p. 477, col. 1.] 

Petitior, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, and 
section 107 of the Government of India Aot 
prajing the High Court to revise the order 

of the 1st Class Sub Divisional Magistrate 

Knmbakocaro. dated the Ist July 1919 in 
Misoellateous Case No. 33 of 1919 (Mis. 
celJaneous Caee No. 14 of 1919 on the file 

of the Court of the Stationary 3rd Class 
Magistiate, Kumbakonam), 

PACTS.— A Magistrate, on a dispute be- 
tween trustees as to tbe po.^eessipn and 



Indian oases. 

GOPAL4 AlYAE V, KRI8HVABWAMT ITER. 


[1920 


zDansgemeiit of the temple, dispossessed 
both and appointed a Beoeiver. The 
qaestion was whether the Magistrate had 
jnrisdiotion to do so. 

Mr. T, Bangachariart for the Petitioners. A. 

Magistrate has no jariediotion to pass an order 
under seotion 145, Criminal Procedure Code, 
where the disputants are persona entitled 
to joint possession, even though there may 
be a fear of a breach of the peace. The 
proper section applicable in such a case is 
seotion Hi: Nnita Oopal Singh v. Ohandi 
Oharan Singh (l). See also Badha Baman 
Ohose y. Baliram (2). A mere right of 
management is outside the scope of section 
145: Akaloo Ohandra Das y. Mohesh hall b) 
(co-owners). Makhan Lai Roy v. Baroia 
Banta Boy (4). The case of a Hindu manager 
is different as he is entitled to have ex* 
elusive possession; Bhaskaruni Kosavrayudu 
V. Bhaskaruni Ohalapjti Bayadu (5), In the 
present case the dispute is only as regards 
the management. See Kandasami Asari y. 
Narayana Asari (6). Veerabhadra Pillai y. 
Shunmugam Pillai (7). Sahkara Kylasa Muda- 
liar V. Kuthalinga Mudaliar (8). 

In any case, the Magistrate ought to 
have omHrmed the persons whom he found to 
be in possession and not to have diepossessed 
both parties. The power to attach under 
seotion 145 is a temporary check to enable 
him to take a definite course. Ooce he 
acts under section 145, he has no power 
to appoint a Receiver under section 146. 
For a Receiver is appointed under seotion 
146 after due enquiry,' See Muhammad 
Koolayappa Rowthan y. Sheik Abdul Bhaddir 
Bowther (9), The appointment of such a 
Receiver was set aside in Suhadramma v. 
Satyam Swami (10) See also Srinivasa 
} illay v, Sathayappa PiWap (11), Mewa Lai y. 
Emperor (12). 

(1) 100. W. N. 1088: 4 Or. L. J. 216. 

(2) 32 C. 249; 8 C. W. N. 886; 1 Or. L. J. 847. 

(3) 4 Ind. Oas. 696; 11 Or. L. J. 28; 36 0. 986. 

(4) 11 0. W. N. 612; 3Cr.L. J. 296. 

(6) 31 M. 318; IS M. L. J. 343; 8 Or. L. J. 205; 4 
M L. T. 301. 

(6) 26 Ind. Gas. 644; 2 L. W. 107; 16 Or. L. J. 52. 

(7) 32 Ind.Cas. 668; 17 Or. L. J. 76. 

(8) 47 Ind. Gas. 877; 19 Or. L. J. 977.’ 

(9) 25 Ind. Oas. 324- 27 M. L. J. 169; 16 Or. L. J. 

572 . 

(10) 7 Ind. Cas. 895; S M. L. T. 314; (1910) M w 
N. 821; 11 Or. L. J. 636. 

(11) 14 Ind. Cas, 769: 13 Or L. J. 295. 

(12) 44 Ind. Gas. 41; 3 P. L. J. 147; (’9l7i pnf 
863; 4 P. L. W. 369; 19 Or. L. J. 249. 


Under no circumstances can a Magistrate 
appoint a stranger as Receiver, for valuable 
evidence may be destroyed or lost. 

Next, no order ex parte oan be passed under 
seotion 145: Lachmi Singh v. BhuH Singh 
\l0/ • 

Lastly, the Magistrate has removed the 
jewels of the temple to the Court. I sub- 
mit that seotion 145 has no application to 
moveable property. They ought to be re- 
turned to the persons from whose posses- 
sion they were taken. 

Mr, K, V, Krishnastoamy Aiyar^ far the 
Respondents,— Seotion 145 applies to this 
case, ^ as here the real dispute is to 
exclusive possession between rival leasees 
from the oonfliotiug trustees. So Eritta 
Oopal Singh v. Ohandi Qharan Singh (1) has 
no application. 

Further, one of the trustees in the pre- 
sent case has set up a right to exclusive 
possession in defiance of the other trustees. 
So also seotion 145 applies. 

[SiDASiVA Aitar, j,— E ven if the contention 

be frivolous?] 

That is a matter for enquiry. 

[Sadasita Aitar, J,— Ts it your contention 
that the Magistrate oan make the Pooja 
arrangements, etc.?] 

Yes. That was the case in Sundara 
Pandaramy. Valltnaydka Nadan (I4), 
[Sad*8IVa AiyaB, j.— T he best way to 

punish the parties would be to close the 
temple,] 

That would be punishing the public who 
are entitled to worship. 

[Sadasiva Aiyab, j, — But where is the 
provision by which the Magistrate oan take 
up the rights and duties of a trustee on 
himself or confer it on a Receiver?] 

The Magistrate is not a trustee but does 
the work on behalf of the trustees. See 
iundora Pandaram y. Valliniyaka Nadan 
U4). I submit that the Receiver has all 
the powers of a Receiver in law. Where 
a word is used in an enactment, it is a 

luadameDtal rule of interpretation that the 
word is to have the same meaning through- 
out the enactment. There is, therefore, no 


(■3) Ind. Cm. 817i 19 Or L. .T. 2-35. 
(14) 2 Weir liO. 
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prinsiple ncderlyiDg the distinotion sought 
to he drawn between a Reeeiver appointed 
under seetion 145 and one under seotion 146. 

Mr. T, F, iduiukrishna dtj/'ir, in reply. — 
The rule of interpretation contended for 
IB too wide to be oorreot. 

[Sapasiva Aitab, J. — You may add: '* Pro- 
vided that is the oonvenient meaning.”] 

(Then be replied generally and) oited 
again Mewa Lai v. Emperor (12). 

ORDER. 

Bubm, J. — This is an applioation to revic^e 
an order made by the ?nb Divieional 
Magistrate, Knmbakonam under seotion 145, 
Oriminal Prooedure Code, on Ist July 
1919. There are in fact two orders, the Srst 
is the one oontemplated by olaure (1) of 
the seotion and the second is an order of 
attaohment and the appointment of a 
Beoeiver, which purports to have been 
made under olause (i), proviso (2), of the 
seotion. Both orders are called in question. 

The defendants are the four oo trustees 
of a temple. Three of them are on one 
side and one on the other. The former 
will be referred to as party No. 2 and 
the latter as party No. 1. The Brst move 
was made by party No. 2 by a petition 
for action under seotion 144<, Criminal 
Procedure Code. This was disposed of by 
the Stationary Sub- Magistrate by orders 
paseed on 23rd January 1919 and 27th June 
1919. Pariy No. 1 was restrained from 
interfering with the temple and its properties. 
The hearing was adjourned to 10th July 1912 
for produotion of evidence by biro. On the 
27th June 1919 party No. I presented an 
Bpi'lio&tion to the Sub* Divisional Magis' 
trate for oanoellation of the order under 
section 14 1 and for action under section 
145. Thereupon the Sub*Divisional Magistrate 
stayed further proceedings by the Stationary 
Sub-Msgistrate acd made the orders now 
complained of. 

The first objection is that the Sub Divi- 
sional Magistrate had no authority to pass 
Buoh orders until the proceedings of the 
Stationary Sub- Magistrate had been can 
celled. In the oiroumstanoes of the case 
seotion 146 was the appropriate provision 
under which action should be taken. The 
facts show that a personal order against 
party No. 1 would be ineffective to prevent 
a breach of the peace. I think the Sub-Divi. 
sional Magistrate had jurisdiction. 


The second objeotion is that there was no 
material before the Magistrate on wbioh he 
ooold oome to a oonelusion that a breach 
of the peace was probable. It is true that 
party No. 1 bad alleged, for purposes of 
impugning the order of the Stationary Sub- 
Magistrate, that there was no evidence that 
a breach of the peace was likely to occur. The 
Magistrate has, however, to consider all the 
information before him and it cannot be 
said that this was not sufficient to justify 
bis action, it is enough to refer to the alle- 
gations of party No. 2 in paragraph 5 of the 
petition cf I9tb June 1919 and of the fact 
that each parly averred that it had let out 
the temple lands. The cultivation season was 
at band and it was very probable that the 
rival leasees would oome to blows. The third 
objeotion is that the Magistrate bad no juris- 
diction initiate proceedings or pass any 
order under eeotion 145, Oriminal Prooedure 
Code, in the present case, where admittedly 
all the trustees were entitled to joint 
possession and management of the temple 
and its properties.” It is important to note 
that the proceedings have not got beyond 
the issue of the preliminary order. The 
inquiry contemplated by the section as to 
the actual possession has not yet been made. 
A Magistrate acting under seotion 145 is not 
directly ooDoerned with the title or rights of 
the parties. He may have to secure the 
possession of a person who has not merely got 
no title but who has obtained bis possession 
by force, provided he has been able to 
maintain it for two months preceding the 
preliminary order. 


ooniestiDg parties, each is setting up exclu- 
sive possession. This is a maiter which 
must be inquired into. The legal position 
of the parties may be of importance in 
judeiDgof the weight to be given to the 
evidence as to actual possession. Oiroum 
stances which in the case of a stranger would 
indicate exclusive possession in himself mav 
in the case of co-owners or oo-trustsBa’ 
be qaite ooneietent with eotnal pos^ewTon 
remaining in all of them. If the 

parties are in joint posseesion, then7t is ol«”® 
that no order can be made under seotion iT/ 
elanse (d). These are matters S b ’ 
to be oonsidrred by the Magistrate 
arriving at his deoisiou Inr.rf “ ^ ® 

this stage is nnoalled for and wonfd®"rfaol 
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amount to prejudging the issue which has to 
be determined [<■/, Srinivasa Pillay v 
aathayappa Pillay (11)]. A number of rulings 
have been oited on behalf of the petitioners 
before this Court. I think it is unnecessary 
to refer to them in detail. They all relate 
fc^o oases when the iogniry as to possession 
tad been oompleted and all the facts and the 
Hndings were before the High Court. There 
are observations in Makhan Lai Roy y 
Baroda Kanta Roy (4). which are so wide 
as to lend support to the contention advanced 
before UP, bat this decision is in conflict 
with the decision of a bench of this Coort 
in Narapcna Asayx y. Kandasami AsarUXb) 
and the remarks have been explained as 
outer dicta in a latter ruling of the Oalcotta 
High Ooart itself: vide Basanta Kumari Dost 
V. Mokesh Chandra Laka (16). 

An argument has been based on the word- 
ing of danse 6 of section 145. e.. that 

when the dispate is between persons who are 
admittedly entitled to joint possession. 
neUher can be evicted” at the instance of the 
other and that, therefore, section 145 must 
be held to be wholly inapplicable to snch 
oases. In my opinion this is putting too 
narrow a oonstrnotion on the olanse, I 
think evicted’’ may be taken to apply to 
oases where a person is found to be disentitl- 
ed to the extent of posseseion whioh he 
claims as well as to oases where he 

IS found not to be entitled to possession at 

all. 

The fourth objection is as to the attach- 
ment and appointment of a Receiver. It 
was argued that the Magistrate had no 
authority to take possession of the properties 
ID dispute When an attachment is made 
under section 146, the taking and keeping 
of possession is contemplated. I see no 
reason to suppose that attachment nnder 
section 145 has any other meaning. One 
object of the provision appears to be to 
keep effective control of the subject in dispute 
so as to prevent the contesting parties from 
creating a breach of the peace in their 
attempts to obtain physical possession. With 
all respect I am unable to agree with the 
view expressed by Mulliok, J., in Mewa Lai 
V. Emperor (12) that such action has no 
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greater force than any Civil Court attach- 
ment. 

A mere restraint on alienation would 
pnerally be of no use in preventing a 
breach of the peace, and this is the object 
with which section 145 is enacted. In order 
to keep possession a Magistrate ' mnst 
ordinarily act throngh some agent appointed 
by him in this behalf. In this case be has 
been designated a Receiver.” It may be 
that another name would be more appro- 
priate and that a person appointed with 
reference to an attachment under section 
145 has not the powers which a Receiver 
appointed under section 146 (2) can exercise. 
It 10 unnecessary to consider this question, 
as the record does not disclose that the 
individnal appointed was authorised to do 
more than take possession of the pronerties 
ID dispute and submit an inventory of them 
or that there is anything in the partionlar 
oiroumstances of rhis case which made it 
improper for the Magistrate to authorize him 
to do so. In my opinion the order does not 
cal) for modi6catioD. 

The last objection is that the order is bad 
in BO far as it directs the attachment of 
moveables. This objection must be upheld, 
as section 145 is inapplicable to snch articles' 

In certain oiroumstances it may be the duty 
of a person entering into possession of im- 
moveable property under the orders of a 
Magistrate to take proper steps to secure 
the movables which are on the property at 

A V. Manavikrama Rajah 

Amyal {n) but the order of attachment is 

uDsnstainable and must be set aside 

^»»i8trate ■ Will be 

modiBed as indioated above. In other res- 
peots the petition is dismissed. 


(15) 29 Ind. Cas. 511; 3 L. W. ICij 16 Cr. L. J. 

(16) 19 Ind. Cas. 641; 40 C. 982: 17 C W V Qid 

14 Cr. L. J. 269. . w u. w. X. 914; 


Sadasita Aitar, J.-The Oonrt has no 

Cblnters x/ 7 Yrr'’ 

tionTjf olLse‘‘a) Tseo! 

say that interferenee 
under seetion 107 of the Government of 

India A et should only be made in exeep- 
tional cases. 


N- 640, 13 Cr. 
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As my learoed brother has pointed oat, no 
final order has been made by the Snb-Divi> 
sional Magistrate. Henoe it is undesirable 
to interfere at this stage except with snob 
portions of the Sub Divisional Magistrate’s 
order as are olearly against law. The 
attaohment of movables nnder seotion 145, 
Criminal Prooedare Code, is olearly snob an 
illegal order and X agree with my learned 
brother that that portion of the lower 
Court’s order should be reversed. As to 
what sbonld follow the removal of the attach* 
ment it is for the Deputy Magistrate to look 
into and I am not prepared to give advice 
on the matter at this stage. 

Whether there is a likelihood of the com* 
mission of a breach of the peace by the four 
trustees themselves may be a doubtful point, 
and the learned Sub^Divisional Magistrate 
says merely that the rival lessees on both sides 
I are likely to break each other’s beads very 
soon as the cultivation season has commenc- 
ed.” These rival lessees have not been made 

parties to this revision case and though the 
learned Sub'Divisional Magistrate may not 
have passed any express order directing the 
names of the lessees to be entered in the 
record as parties to the proceedings before 
him, bis proceedings have virtually made 
them such parties and whatever may be the 
law on the question — whether one oo trustee 
in actual physical exclusive possession or in 
actual exclusive possession by receipt of 
rents could invoke seotion 145 for the pro- 
tection of such exclusive possession against 
his co-trustees who are entitled to revoke his 
authority to be in such exclusive possession — 
no case has been cited in which it has been 
held that the Magietrate could not take action 
under section 145, when rival lessees claiming 
under «eparate trustees to be in actual posses- 
sion are likely to cause a breach of the peace, 

It seems to me that in such a case, the 
Magistrate has ample jurisdiction to pass 
order after inquiring which of the two 
sets of rival lessees are in actual posses- 
sion and to secure them in such possession, 
it may be that in the final order passed 
under clause 6 after the enquiry under 
clause 4 of section 145 the Magistrate 
may ignore the trustees and confine his 
order so as to affect the rival lessees alone, 
ihe jurisdiction of the Magistrate thus 
twing established, I am not inclined at 
this stage to consider the oonflioting rulings 


quoted before us and 1 shall only note them 
below for the information of the Sub^Divi- 
sional Magistrate: l^ritta Qopal Singh v. 
Ohandi Oharan Singh (1), Makhan Lai Roy 
y. Baroda Kanta Roy (4), Radha Raman 
Qhose v» Baliram (2), Ahalu Ohandra Das v. 
Mohesh Lai (3), Ourudas Kundu Ohowdkury 
v. Rat Kedar Noth Kundu Chowdhury (18), 
Basanta Kumari Dasi v. Mohesh Ohandra 
Laha (16), Emperor v. Debendra Nath Bose 
(19), Veerabhadra Pillai v. Shunmugant Pillai 
(7), Sankara Eylasa Mudaliar v. Kuthalinga 
Mudaliar (8), Lachmi Singh v. Bhusi 

Singh (13), Bhaskaruni Kesavrayudu 

V. bhaskaruni Chalapati Hayadu (5), 

Eandasami Asari v. Narayana Asari (6), 
Narayana Asari v. Eandasami Asari (15), 
Mewa Lai v. Emperor (12), Subadramma v. 
Safyam Swami (10), Muhammad Eoolayappa 
Rotothan v. Sheik Abdul Ehadkir Bowther (9), 
Kachaunny v. Manavikrama Ra>ah Amyal (17) 
SkndSrinivasa Pillay v. Sathayappa Pillai (11). 


xixy ue^i^tuLi lu xioufir v« IvarcZ* 

yana Asari (6) was reversed by a bench of this 
Court in Narayana Asari v. Eandasami 
Asari (15) but was followed by single Judges 
of this Court in two later decisions. But I 
have no stronger view either way and I shall 
nob be sorry if it be held that actual 
physical possession of even a confessed 
agent can be protected as against bis ad- 
mitted principal by the Magistrate in order 
to preserve the peace. As regards the 
cancellation of the Snb-Magistrate’s order 
before taking action under seotion l45, 
I think that such order may be taken 
as having been impliedly passed, even if it 
is necessary to do so, and the order 
passed by the Sub- Magistrate has become 
spent even it has not been cancelled. I 
might finally state, with great respect, 
that I have grave doubts as regards the 
correctness of the opinion expressed in two 
of the oases cited to the effect that the 
power to appoint a Receiver of at- 

taohed property is given under clause 
(2) of section 146, only when the attach* 
ment is made under seotion 146 (l) 
bat not when it ia made under aeotion 

fact that olauae (2) la a part o£ seotion 
146 , a not snffio.ent to narrow- the aoope 

(19) 1 6, L. j,. 632; 2 Or. L. J. 658. 
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of tlie plain words of elaose (2) wbioh 
relate to all property attaohed by tbe 
Magistrate. (See Craies on Statutes at 
page 107.) However, it is unneoessary to 
express a 6nal opinion on this question, as 
tbe petitioners cannot be aggrieved whether 
the properties are in tbe direct custody of 
tbe Court or in that of a Receiver or 
custodian appointed by tbe Court. 

Order modified, 

u. C. P. 


OAIiCUTTA HIGH COURT. 

Insolvency Jurisdiction. 

April 30, 1919. 

Present: — Mr. Justice Rankin, 

In re JOSEPH PERRY. 

Presidency Towns Insolvency Act (III o/1909), s. 36 
^Evidence Act (I of 1872^, s. 21 — Deposition oj 
insolvent under s. 36, Presi^ncy Towns Insolvency 
Aciy admissibility o/, against insolvent in criminal 
proceedings. 

The deposition of an insolvent reduced into 
-writing taken under section 36 of the Presidency 
Towns Insolvency Act may be put in evidence 
against him in a criminal proceeding, [p. 478, col. 1.] 

The general principle of law is that any state- 
ment made by a man on oath may be used as 
evidence against him as an admission. Tbe only 
principle on which an exception can really be 
founded, is the principle that a man is not to 
incriminate himself. But this is a principle 
which is not open to an insolvent who, once he has 
been adjudicated, is bound, because he has been 
adjudicated, to give information touching his con- 
duct, dealings and affairs, even though he in- 
criminate himself thereby, [p. 479, cols. 1 & 2.] 

Mr. J. Oamell (with him Mr. B. 0. Qkose)^ 
for the losolvent. 

Mr. A, A. Avetoom (with him Mr. E. N, 
Ohaudhuri)t for the Offioial Assignee. 

JUDGMENT.— In this case the learned 
Counsel for the aooused has taken objeotion 
to the admissibility in evidence of the deposi- 
tion reduced into writing taken under section 
36 p£ the Presidency Towns Insolvency Act. 
That is a deposition made by the accused 
himself, the insolvent in the case, and it is 
tendered against him in this enquiry on 
the principle that what a man says himself 
may be put in e^dence against him as an 
admission. Obj^tion has been taken to that, 
and if I may say so, very properly taken 
from the point of view of Counsel for tbe 
accused, that, whereas by Statute the public 
examination of a debtor is, under osrtain 
precautions, expressly said to be capable of 


being used in evidence against him» there 
is no such careful provision in section 36 
and that on principle the deposition taken 
under section 36 ought not to be allowed. 

Now what is the objection to allowing 
anything that tbe accused may have said to 
be put in evidence against himP The first 
objeotion that I can see is that it may be 
said that the deposition was not voluntary 
but was one that the accused was compelled 
and obliged to make by the order of tbe 
Bankruptcy Court. The authorities which 
I shall refer to in a moment show that in 
the case of jodioial proceedings taken before 
the Court that is not an objection. The 
case of a jodioial proceeding taken before tbe 
Court is one in which tbe principle of volnn* 
tarinesB does not really apply at all. All 
that voluntariness for this purpose really 
means is that it shall not be under threat 
or under promise of reward, and when it 
is a judicial proceeding these considerations 
do not apply. 

The next principle on wbioh it can be 
objected to is this, that it is a maxim of the 
law of England and I hope and believe of 
the law of India, that nobody shall ba 
obliged to incriminate himself, and that is 
certainly a very valuable maxim. The only 
thing that is necessary to say about it 
is that both in England and in India it is 
just one of tbe penalties or disabilities of 
becoming a bankrupt that that principle 
does not apply. A bankrupt, under section 
36, cannot refuse to answer a question on 
tbe ground that he may incriminate bimself. 
Any witness other than the insolvent may 
refuse to answer a question upon that ground, 
if that gronnd is really applicable. These 
really are the objections in principle. 

From the poiot of view of authority the 
position is this. The English equivalent of 

the last sub-section of section 27 of our Act 

lays it down that the notes of public exami* 
nation shall be read over either to or by 
the insolvent and signed by him, and may 
thereafter be used in evidence against him 
and ^ shall be open to inspection of any 
creditor for a reasonable time. It was 
expressly held in the case of Beg, v. Erdkeim 
(1) that that method of proving the answers^ 
in public examination is not the only method* 
It is the best method to produce the notes 


(1) (1898) 2 
734i 44 W. R. 


Q B. 260; 65 L. J. M. 0. 176; 7 1 L. T, 
607; 8 Mauson 142. 
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signed by the debtor himself; bat it was one 
of the matters deoided in the ease of Reg, v. 
ErdAfli'trt (1) by a Court, which is of great 
authority, that even when that has not 
been done, and the notes are taken but not 
signed by the debtor, if the person who took 
the notes gives his evidence, that is quite 
allowable; in other words that while the 
Statute points to one way of putting notes 
in evidence it does not say that that is to be 
the only way. That being so, the ground 
of the distinction between public examination 
ana private examination for this purpose has 
not got very much in it. I find that there 
is an express authority, namely, the case of 
Reg. V. Widdop*2i)f where the principle of 
■Bffif. V. Scott (3), Reg. v. Skeen (4) and Reg. 
V. Robxnson (5J, was applied to a private 
examination. Reg. v. Widdop (2) was a case 
where a man had been made bankrupt under 
the English Bankruptcy Act of 1863, and 
the question that arose there was a question 
as to the admissibility in evidence against 
hitn of the depositions taken under sections 

95 and L 7 of the English Act of 1869. Sec- 
tions i'6 and 97 of that Act are the precise 
lineal ancestors of our section .6; they are the 
private examination sections and not the 
public examination sections. There can bo no 
doubt, therefore, that there is authority, and 
the best authority, for holding that there is no 
difference for this purpose between a public 
examination and a private examination of 
the debtor. I base my decision both upon 

upon this, that the 
partioalar method of patting in evidenoe. 

Which IS contemplated by sub section (6) of 

section -7, is not the only method, and the 
moment this is found, there is really very 
liitle difference between them. The general 
priDoip e of law remains. It is the general 
principle of law which is found stated, and 
correctly stated m the case of Hall, Bx parte, 
Ooapar./n re (6X by Jeasel, M. R.— the prinoi- 
the' to exceptions, but after all 

iv (1856) Dears. & B. 0. C. 47; 25 L J Mr i 9 s 

(sltVlSlfT wI‘e° 255; 8 Cox%V ui ® 



made by a man on oath may be used against 
hiin as an admission.^* The only principle 
on which in this case an exception can really 
be fonnded, is the principle that a man is 
not to incriminate himself. That is a principle 
which is not open to an insolvent who, once 
he has been adjudicated, is bound, because he 
has been adjudicated to give information 
touching his conduct, dealings and affairs, 
eventhongh be incriminates himself thereby. 

Under these circumstances, 1 shall not 
rule out the evidence that it is proposed to 
tender, and I overrule the objection. 


MADRAS HIGH COURT. 
Criminal Afpkal No. 343 op 1919. 
October 14. 1919. 

Prerent: — Mr. Justice Seshagiri Aiyar 
and Air. Justice Moore. 

RAMASAMI BOYAN— Prisomer 
No. 1 — Appellant 


versus 

EMPEROR — Respondent. 

Evidence Act (I of \872J, s. 27— Confession leading 
to discovery of property, admissibility of— Confession, 
retracted, value of— Corroboration, -whether necessary 


The ioforinatiou that leads to the disoorery of 
property uuder section 27 of the Evidence Act to 
be admissible, must be the direct cause of the 
discovery and not merely introductory to further 
investigation, [p 480. col 2.] 

Queen-Empress v. Commcr Sahib, 12 M 163. 2 
Weir 738, followed. * ^ 

A confession that is afterwards retracted should 
not be made the basis of a conviction, unless it is 
con-oborated in material particulars and by inde 
pendent testimony, [p. 481, col, 1.] ^ 


/xroot Alivisio 


of Session of the North a.roi 
in Calendar Case No. 34 of 1919, 

PACTS appear from the jadgment. 

Mr i. 4. Ootindaraghata Aiyar, for tl 
Appellant.— The oironmetanoes relied on I 
the Sessions Jndp should not have been ma( 
the basis for the oonviotion of the aeonse 
The discovery of the ear rings was not tl 
direot result of information given hi i 
aoeused. The 1st aooused 7aid thS® 

|ind aooused voluntarily produoed them T; 

information should not have h.. j 

ted under seotion 2? of the Evidenoe 
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The evidence of the Police Inspector in 
regrard to this matter was discrepant in 
material particulars. 

The confession, Exhibit L, shonld not have 
been used as evidence. The confession was 
retracted in the Sessions Court. It was 
not corroborated by independent evidence. 
See Queen-Empress v. Rangi (1), Queen-Em^ 
press V. Bharmappa (2), Queen-Empress v. 
Raru Nair (3). 

The Public Prosecutor, for the Crown.— 
The information given by the 1st accused 
as to the ear rings led the Police to qnes* 
tion the 2nd accused, who thereupon pro- 
duced the jewels. It was in consequence 
of the Ist accused’s information that the 
ear rings were discovered. Tt was clearly 
admissible under section 27 of the EYidence 
Act. 

As to the confession, Exhibit b, there was 
material corroboration in the evidence of 

P. W. No. 12. 

JUDGMENT. — We are unable to uphold 
the conviction in this case. The murder 
is said to have been committed on the 
3rd February 1919. The learned Sessions 
Judge, who has written a very clear 
judgment, relies mainly on four circumstances 
as incriminating the 1st accused. He 
first of all refers to the fact that certain 
ear-rings were recovered in consequence of 
the information given by the Ist accused. 
In order to bring that information within 
section 2/ of the Indian Evidence Act, the 
information must have had the direct effect 
of leading to the recovery of the jewels. 
As was pointed out in Queen Empress v. 
Oommer Sahib (4) if the information is only 
introductory to further investigation, it will 
not be evidence under section 27. Assum- 
ing that tho prosecution evidence is ac- 
cepted in its entirety, what happened is 
that the 1st accused, on being questioned, 
informed the Police Officer that the ear- 
rings were in the possession of the 2Dd 
accused. Thereupon the 2Qd accused was 
questioned and he produced the ear-rings 
from his box. In our opinion the in- 
formation given by the Ist accused was 
not the direct cause of the production of 

(1) 10 M. 295: 2 Weir 361. 

(2) 12 M. 123; 2 Weir 376. 

(3) 19 M. 482; 2 Weir 745. 

(4) 12 M. 163} 2 Weir 738. 
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the ear-rings and oonseguently it does not 
come within section 27 of the Evidence 
Aot. Moreover, as pointed out by Mr, 
Govindaraghava Aiyar, the evidence in 
regard to this matter is inconclusive. 
The Police Inspector says in ore place that 
the Ist aooused gave information about 
the 2nd accused having the ear- rings. 
In another place be says that the 1st 
accused refused to give information and, 
therefore, recourse was had to questioning 
the 2Dd accused. The other witnesses 
who speak to this matter, namely, P. Ws. 
Nos. 2, 3 and 4, do not support the Police 
Inspector as regards the Ist accused having 
given the information. Therefore, we are 
not prepared to accept the evidence of the 
Police Inspector on this part of the case. 
We are nnable to agree with the Sessions 
Judge that the statement of let aocnaed 
was admissible under seotion 27 as it 
led to the discovery of the jewel. Therefore, 
we must put aside this evidence. 

The second circumstance referred to by 
the learned Sessions Judge is that there 
was enmity between the Ist accused and 
the deceased on account of the woman 
Sita (P. W. No. 12). The learned Judge 

has overlooked the fact that among 
Wadders divorce is common and by the 
removal of the thalit the man and' the 
woman became entitled to re-marriage. 
Such being the case we are not prepared 
to attach much weight to this circumstance, 
although we agree with the learned Judge 
in thinking that there probibly was 
ill-feeling between the accused and the 
deceased. 

The third circumstance mentioned by 
the learned Judge is the ownership of the 
spade (Material Object No. 2). The Judge 
points out that it was produced by the 
2nd aooused that it is an ordinary kind 
df spade, and beyond the evidence of 
P. W. No. 12 there is nothing to shov 
that it belonged to the deceased. The 
last and the most important circumstance 
on which the learned Judge relies is the 
confession, Exhibit L, made to the Commit- 
ting Magistrate, This confession was 
retracted in the Sessions Court. The law 
in regard to the relevancy and materiality 
of a retracted oonfesBion has been well 
established in this Court, In Queen- E mpress 
V. Rangi (1), Kernan, J,, points out the 


INDIAN OAlSEiS. 


4SI 


Vo>. lil^J 


MASIR VPAZIB 0. XHPIEOR. 

^aalifioatioDS ncder wbioh a retraoted oon* 
feeBtoD oan be admitted in evidenoe. 
Undoubtedly sinoe then tbe invariable rule 
in this Oonrt has been that unless a 
oonfession is oorroborated in material 
partioulars and by independent testimony, 
it should not be the basis of a oonviotion. 
Queen- Empress v. Bkarmappa (2) and Queen- 
Empress V. Baru Nair (3) aooepted this 
principle. In other High Courts the same 
view baa been taken, vide Emperor v. Lalii 
Mohan OhoKravarii (5) and Emperor v. Kehri 
( 6 ). 

The learned Publie Proseontor oontended 
that there ie oorroboration in material 
partioulars in regard to tbe oonfession. 
The oiroumstanoes to wbioh he has referred 
ns only touob, so to say, the fringe of tbe 
confession and not the important matter 
in respeot of wbioh it was made. Tbe faot 
that Sita was being kept by tbe deceased 
18 not a matter wbioh wonld corroborate 
the oonfession; nor is the produotion of 
the ear-rings any corroboration beoause 
the oonfession itself was made long 
after. What is almost destmotive of the 
oonfessional statement is tbe faot that 
P. W, No, 12, Sita, at no time admitted 
that she and the deceased were seen 

together and that her bnsband inEioted 
the injaries which ultimately reanlted in 
the death of Hanuman. !Even before tbe 
Sessions Judge she did not say any- 
thing about their meeting and their being 
disoovered by her husband. If there was 
any truth in the oonfession of P. W. No. 12 
who bore no good will towards ber 
nsband, sbe wonld have oomplained at 
once to the Village Munsif and to the 
a or of the deoeased. In these oiroum- 
stances we are unable to place any reli- 
ance upon the confessional statement which 
was retracted in the Sessions Court and of the 

tinn ^^IJ^^tbere is really no corrobora- 
» fu** reasons we are unable to 

uphold the conviction. We set it aside and 
direct tbe prisoner to be set at liberty 

M. 0. p. 


Oonviotion set aside. 

Or! L.® 98! I- 
6 Or! 



BOMBA.Y HIGH COURT, 
Obihirai. Applioatiom fob Rbyisios No. 164 

OP 1919. 

July 14, 1919. 

Present'. — Mr. JnstioeShah and 
Mr. Justice Hayward. 

NASIR WAZtR— AccffSBD— AppLTCiMT 

versus 

BMPBROR^Opposits Party. 

Prevention of Cruelty to Animals Act (XI of 1890), 
8. 3 (a ) — Abandonment of animal^ whether ill. 

treatment. 


Au owner who abandons an animal, with the 
result that the animal is left to starve in the 
streets, is not guilty of an offence under section 3 
(a) of the Prevention of Cruelty to Animals Act. 
Such abaudoament does not amount to “ill-treat- 
ment” within the meaning of the section, [p 482 
ool. 2j p. 483, ooL 2.] 

Criminal application for revision from 
conviction and sentence passed by a Bench 
of Honorary Presidency Magistrates. 

Mr. B. S. Pandit (with him Mr. M. M. 
Kotasthane), for tbe Applicant. 

Mr. S. 8. Patkar^ Government Pleader, for 
tbe Crown. 


JU UUfllJjjlN T 


Shah, J. — The accused in this case has 
been convicted by a Bench of Honorary 
Presidency Magistrates of ill-treating bis 
horse on tbe 2 1st of May last, under section 
3, clause (a) of Act XI of 1890. His 
plea of guilty is recorded in these terms: 
T admit having turned my horse out to 
starve. It was on the road for twenty-hve 
days.” The question in this application is 
whether the conviction under section 3 (a) U 
right. 

In substance what the accused did was 
that he abandoned his horse. After he 
turned his horse out, he apparently exer- 
cised no control over the animal and the 
horse was practically left nnoared for in 
the public streets. The section provides 
among other things that “if any person 

in any street or in any other place, whether 

open or closed, to which the public have 
access, or within sight of any person in 
any street or in any snch other place 
cruelly and unnecessarily beats, overdrives 
overloads or otherwise ill-treats any animal/' 
he shall he liable to pnoishment by wav 
of 6ne or imprisonment. All the aots of 
eruelty meet, one! m this olanse. 
beating, overdriving and overloading 
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Bu^geet that the person eonoerned exeroises 
an immediate cont^'nl over the animal at the 
time. In the present ease the aeonsed is 
said to have ill-treated the horse by taming 
it oat to starve. 

it was snggested, on behalf- of the 
aoonsed in the oonrse of the argament, 
that it woald rot be ill treating the animal 
within the meaning of seotion 3 (a) to let 
it starve. I am, however, cot prepared 
to aeoept this argament. It may be that 
where the person is in a position to exer< 
oise control over the animal and to 
prevent starvation, he may effeotively ill- 
treat an animal by starving it. 

fiat it seems to me that in the present 
ease the acoused ceased to exercise any 
control over the animal when he tamed 
it cut io the streets In order that he 
can ill treat his horse under seobion 3 (a), 
it feems to me essential that in fact he 
mast be in a position to exercise control 
over the animal at the time of the alleged 
ill-treatment. The statement of the accused 
is consistent with his having abandoned 
the animal altogether. The Act does not 
prohibit in terms a total abandonment of 
the animal by the owners and the scheme 
of the Act does not suggest any each pro- 
hibition. It is apparently open to tbe 
owner under the Act to get rid of an 
animal, if so minded, by hilling it or by 
abandoning it. It is clear from section 5 
that tbe Act does cot prohibit the killing 
of an animal; it prohibits tbe killing of an 
animal in an unneoesearily ornel manner. 
There is no express provision relating to the 
abandonment of an animal by its owner. 

It may be that in tbe case of animals 
thus abandoned by their owners in the 
City of Bombay the provisions of sections 
52 and 53 of the Bombay City Police Act, 
IV of 1902, may afford some remedy. 
For under those provisions it is the duty 
of every Police OflB.oer and it is lawful for 
any other person to seize and to take to 
any public pound for confinement therein 
any cattle found straying in any street, 
and if the owner does not come forward 
to claim the animal, tbe procedore laid 
down in seotion 53 can be followed. 
Outside the Presidency Towns, the provi- 
sions of the Cattle Trespass Act may 
serve the purpose more or less to the 
same extent as the provisions of the City 
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of Bombay Police Act just referred to. I 
do not saggest that the provisions relating to 
the impounding of cattle afford an adequate 
remedy for an evil arising in oonseqaenoa of 
the abandonment of animals by tbeir owners. 
But I feel clear that snob an abandonment is 
not prohibited by the Prevention of Graelty to 
Animals Act; and the starvation of the animal 
after it fa abandoned is not any ill treat- 
ment of the animal by a person who has 
ceased to exercise any control over it. In 
the present case there is nothiog to show, 
and it is not suggested in tbe argumeqt 
before us, that the subsequent conduct of 
the accused indicated any attempt or iuten- 
tioo on his part to resume control over 
the horse after he turned it out on or 
about the Ist May. I do not think, there- 
fore, that tbe conviction uuder section 3 
(a) can be sustaiued. 

If the evil resulting from tbs animals 
being thus abandoned in the streets 
assumes any appreciable proportion, it would 
be a matter for the Lsgislatura to consider 
whether the Act should not bs suitably 
amended. 

I would, therefore, set aside the convic- 
tion and sentence and direct the fine, if 
paid, to be refunded. 

HaTwabd, J. — The aoonsed Nasir Wazlr 
is a hack victoria driver and some time in 
May last turned his horse out into the 
street, where it was subsequently found 
wandering by an agent of the society for 
the prevention of cruelty to animals. He 
admitted at his trial that he had turned 
the horse out to starve and on that plea 
he was found guilty under seotion 3 (a) of 
Act XL of 1890. 

The accused’s act in turning out his 
horse to starve in the streets of a" large 
town would no doubt be ill-treatmenf, in 
the ordinary meaning of the term. But the 
question to be decided here is whether it 
is ill treatment which has been made punish- 
able by law. It has been argued that his 
act amounted to mere abandonment and 
at most to a passive ill-treatment, similc^r 
to that of the man who left an' injured 
horse to die and was held to have commit- 
ted no offence in the case of EperiU v. 
Deviea (1) in England. It has bean urged 
that this passive ill treatment is distingdi^h* 
able from the wilful leaving of a borsS 

(1) (1878) 38 L. T. 360} 26 W. Jl. 332. 
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BtaodiDg witboat food in a oab in a street, 
wbi'oh was held to have beoD an oSeooe 
in the oase of Andersen v. Wood (2) in 
Scotland. It has been ar^radd, on the other 
l^and, that the abandonment of the horse to 
starve oomes within the words ornellv 
beats, overdrives, overloads or otherwise 
ilhtreats ** in olanse (a), as the words ‘ has 
in his possession for sale any animal snffer* 
ing pain by reason of starvation or other 
ill-treatment ** ooonr in olanse (c) and as 
the starvation here resulted in a street, 
whioh wonld be a pnblio plaoe within the 
meaning of seotion 3 of Aot X( of 
1890. 

It seems to me, however, that abandon* 
ment of a horse in this manner, however 
morally reprehensible, has not been made 
expressly panisbable by law. Abandonment 
has not been forbidden and alone wonld 
Pot amount to ill treatment. It is not 
akin to oruelly beating, overdriving, or over* 
loading, and oonld not without strain of 
language be brought within the oonneoted 
words otherwise ill treats.” It oannot, 
moreover, be said without loose speakiug that 
an abandoned horse is starved by the man 
who was previously its owner, any more than 
it Qould striatly speaking be said that a 
dismissed workman was being starved by his 
former master. It might, on the other band, 
properly be said that a horse kept standing 
in a oab without food was being starved 
by its driver, jnst as it might truly be 
said that a workman who was being sweated 
was being starved by his employer. It has 
also to he notioed that starving a horse 
has not been made per te an offence. It 
18 no oSenoB under the enaotment to 
starve a horse in a stable. It would at 
moat be an offence to starve a horse on 
a cab-stand when it might be punishable 
as ill-treatment in a public place under 
clause (a), or to offer it when suffering 
pain from starvation for sale in a street 
when it would be punishable as an offence 
in a public place under clause (ft) of 
section 3 of the Act. It would also be 
an offenoe to use a horse whioh had 
become unlit to work through starvation 
uodfir section 6 and it might also be an 
offenoe to let an animal, disabled by 
starvation, die in a street or other public 

(2) (1681) 9 Cfc. of Sess. 4th Series Just. Oas 6- 19 
So, li. E. 142. * ^ 



place under section 7 of the Aot, But it 
wonld, in my opinion, he an abuse of 
our authority to hold that abandonment of 
a horse was an offence because starvation 
might result, when no express prpviaioQ 
has been made to that effect in the Aot 
and when that Aot — XI of 1890 — hap, as 
indicated, been strictly limited in ito 
operation by the Legislature. It should 
be observed that starvation onght not ,to 
result in the town o! Bombay, if it were 
recognized praotioally that any person 
might and every Police Officer ought to 
taka any horse found straying in any 
public place to be found under section 
52 of the Bombay City Police Aot, IV 
of 1902. It must also be presumed that 
there were good reasons for the restrictions 
imposed in the operation of the law, which 
was to have force not merely in presidency 
towns but tbroughout the rural districts of 
India. 

Oenvietton and sentence set aside. 


ALLAHABAD HIGH OODRT. 
Criminal Appeal No. 981 of 1919, 
November 13, 191:». 

Present: — Mr. Justice Piggott and 
Mr. Justice Dalai. 

JHABBU — Appellant 

versus 

EM PE ROR— Respondent. 

Criminal Procedure Code {Act V of 1898), a. 466- 
Sessions trial - Unsoundness of mind of 'accused 
Accused incapuhle oj makiny defence — Procediire. 


----- — wuurt oi session t, 

attention ot the Court is invited to the fact th 

by reason of uusoundness of mind the accused is i 
capable of making his defence, the provisions 
section 4fi5. Criminal Procedure cX mZ 
obligatory on the Sessions Judge, as a « 

to the hearing of evidence on the charge, to ^ I 
issue whether or not the accused as L L 

before the Court, is of unsound mind and ^ 

Criminal appeal against the order of tl 

5“ .uS.: "» 


4 


484 





INDIAN OASES. 



JHIBBIT «. EMPEBOB. 

Dr« /. N, Miirat for the Appellant. 

The Assistant Oovernment Advocate, for the 
Grown. 

JUDGMENT, — Jhabba, blacksmith, has 
been found gailty under section 30i, 
Indian Penal Code, of the murder of Musam* 
mat Resham, the wife of bis own brother 
Jhamman. In his petition of appeal to this 
Court, Jhabbu says that he did not kill 
his brother’s wife; that he was not in his 
proper senses at the time when the woman 
was killed, or for some time previously, 
and that he does not know who killed her. 
In the Sessions Court Jhabbu refused to 
answer any of the questions put to him by 
the Sessions Judge. In the Court of the 
Committing Magistrate he was asked whether 
he had struck his sister-in-law Mmammat 
Rissbam with a hammer, causing her such 
bodily injury as led to her death. To this 
he replied, “l do not remember if J did 
so. ” Only one further question was asked 
of him and in reply to that he said that 
he did not know why he was being accused 
of the crime. The case for Jhabbu has been 
very satisfactorily argued before us by Conn* 
sel, and as so laid before us that case 
involves two distinct points. ■ There is of 
course the question whether the learned 
Sessions Judge was or was not .right in 
holding that the accused was not entitled 
to an acquittal under the general exception 
of insanity as dedned by section 84, Indian 
Penal Code. This question, however, can 
only arise after the Court is satisded that 
the accused was properly and legally tried, 
in other words, that the procedure laid down 
in seotions 4ib4 and 465 of the Criminal 
Procedure Code was duly followed by the 
Committing Magistrate and by the Sessions 
Jndge respectively. The vernacular record 
shows that, when the case was drst brought 
before the Committing Magistrate, the 
latter undoubtedly found reason to believe 
that the man was of unsound mind and con- 
sequently incapable of making bis defence. 
He so far complied with the provisions of 
the law that be caused enquiry to be made 
into the fact of such unsoundness and 
caused the accused’s person to be examined 
by an officer who is described as the Civil 
Assistant Surgeon of Bareilly, So far as 
the record goes, it is not quite clear whe- 
ther the officer in question was theproper 


officer to perform this duty nnder the pro- 
visions of the section in question, but in any 
case the Committing Magistrate failed to 
follow np his action hy examining the 
Civil Assistant Snrgeon and reducing hts 
examination to writing, as required by law. 
In saying this we are not overlooking the 
fact that, when the Civil Assistant Surgeon 
was examined by the Magistrate on the 7fch 
of August 1919, that is almost a month 
and a half after the accused Jhabba had 
first baen brought before the Magistrate, 
he did depose that during the period bet- 
ween the 4th July and the 22nd July 1919 
he had kept Jhabba nnder observation and 
had come to the conclusion that he was 
sane and could understand what be was 
doing. This, however, is unsatisfactory for 
two reasons. In the first place, section 464 
of the Criminal Procedure Code clearly 
contemplates that a Magistrate who has once 
found reason to doubt the soundness of 
mind of an accused person brought before 
him shall examine the medical expert whose 
opinion has been taken as a preliminary 
to the bolding of the enquiry and not, 
as was done in this case, at the very close. 
In fact the Committing Magistrate was 
bound to enquire, before be began to record 
evidence in this case, whether the accused 
Jhabbu was or was not incapacitated by 
nnsonndness of mind from making his 
defence. He did not record any finding to 
that effect before entering upon the enquiry, 

and his sabseqaent examination of the Civil 

Assistant Surgeon does not really cover the 
defect. Moreover, the evidence of the medi- 
cal expert, as it stands, is directed to the 
state of the accused’s mind ' between the 
4th and the 22nd July 1919; what the 
Magistrate had to find was that the accused 
person before him was capable of making 
hia defence when the enquiry commenced, 
that is to say, on the 2nd of August. This 
we^ might have passed over as an irregu- 
larity not material to the oai'e, if we could 
have felt satisfied that the Sessions Judge 

complied with the 
provisions of section 465 of the Criminal 
Prooedare Oode« So far as the reoord 
goes, it would seem that the learned Ses- 
sions Judge was satisfied from the Com- 
mitting Magistrate’s reoord, and perhaps " 
from the appearance of the accused person 
before him, that there was do reason t0‘ 
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^oabt Jhabbu's fioandDesa of mind or bis 
oapaoity of makingr bis defdnoQ. In our 
opinion, however, the record dieoloEes strong 
reasons for oasting doubt on this point. 
There is evidenoe on the reoord that the 
aooDsed bad been in oustody at Budaun, 
not long before the commission of the 
alleged offenoe, as a dangerous lunatio. 
We notice that Counsel who represented 
the accused at the Sessions trial parti* 
onlarly asked that evidenoe might be taken 
as to these proceedings at Budaun and 
invited tbe attention of the Court to the 
fact that the acoused seemed to be in* 
capable of making a proper defence, at 
any rate to this extent that the learned 
Counsel was unable to obtain any instructions 
from him. Under these circumstances we 
are of opinion that the provisions of sea* 
tion 465, Criminal Procedure Code, were 
obligatory on tbe Court and that, as a pre* 
liminary to tbe hearing of evidenoe on tbe 
charge, tbe learned Sessions Judge should 
Brst of all have tried the plain issue 
whether or not the accused person, as he 
stood before him, was of unsound mind 
and consequently incapable of making bis 
defence. The proof of the fact of tbe 
soundness or unsoundness of mind of the 
accused is to be deemed part of his trial 
before the Court, and in the absence of a 
clear finding on this point, we are of 
opinion that tbe entire proceedings in the 
Sessions Court are vitiated and ought to be 
set aside. We accordingly set aside the 
conviction and sentence in this case, but 
we do not acquit the aocused of the offenoe 
charged. We order that he he placed on 
his trial again before the Sessions Court 
of Bareilly and that the trial do com* 
mence with the proceedings required by 
section 465, Criminal Procedure Code, leading 
up to a formal finding as to the oapaoity 
of the aocuasd for making a defence. If 
the aoouBed is now found to be capable 
of making a defence, the trial will proceed, 
and the onus will be laid on the accused 
of satisfying the Court that, on the date 
on which he committed the crime, he was 
by reason of nusoundness of mind incapable 
of knowing tbe nature of his act, or that 
he was doing what was either wrong or 
contrary to law. There has been some 
argument before ns as to tbe law on this 

point. We we ooqteqt to refer to the case 


of Muhammad Hutain v. Emperor (1), 
partly beoanse one of us was a party to 
that decision, and also because it contains 
a complete discussion, from three different 
points of view, of tbe law on the subject of 
criminal, as distinguished from medical, 
insanity, and a review of a number of previous 
authorities. In conclusion we may say 
that in our opinion it is important, both 
as bearing on tbe enquiry under section 465, 
Criminal Procedure Code, and on the question 
of the guilt or innocence of tbe accused, that 
the evidence of tbe medical expert who 
examined Jhabbu at Budaun should, if 
possible, be brought upon the reoord. With 
these directions we return tbe case to the 
Court of Session at Bareilly for a new 
trial as ordered. Pending his re*trial the 
accused should be detained in custody as 
an nndertrial prisoner. 

Oase returned, 

(1) 18 Ind. Cas. 641; 16 O. 0. 321; 14 Or. L. J. 81. 


BOMBAY HIGH COURT, 
Cbimimal Appeal No. 332 op 1919. 

Joly 24, 1919, 

Presenti — Mr. Justice Shah and 
Mr. Justice Hayward. 

GHATUR NATHA — Aocused 

versus 

EMPEROR — Respondent, 

Penal Code {Act XLV of 18«0), 5s. 302, 304, 323 
325 — Death of child caused acddeivtnlhj itt, scuttle 
Ofence. 


A woman who was holding a child in her arms 

intervened unexpectedly in a souffle between the 

acoused and her husband on a dark night The 

accused aimed a blow at the husband with his 

stick, but it accidentally struck the child and caused 
hi3 deatJa: 


.Aai.Au., was guuty only of the, 

offence of oausmg simple hurt, inasmuch as he LSd 
nob have mteuded to cause or to have known “hat 

Criminal appeal against the oonviotion and 

M**' Accused 

tortboLin ' Pleader, 
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JUDGMENT. 

SbaHi J.— In this oase in spite of the 
argtiment to tbe aoctrary, we are satisQed 
tbait aooased No, 2 did oanse iojnry 
to the baby, wbiob resulted in its 
death. There is oleay evtdenoe in tbe oase 
that Hodnsed No. 2 dealt the blow and 
there is no reason to distrnst tbe evidenoe 
wbidh has been believed by the trial 
Jndge and tbe Assessors. Tbe question, 
however, as to what offenoe has been 
oommitted by the appellant is one of some 
diffioulty. The learned Sessions Judge 
was of opinion that it was not likely 
that the blow would have oaused the death 
of an adult, but it might well have oaused 
grievous hurt. On that basis, he found 
that tbe aooased No. 2 was guilty of 
oansing gt-ievons hurt. The oiroumstanoes 
under whioh this blow oame to be infliot* 
ed are briefly these. The woman with 
the ohild in her hand ibterv'ened, apparently 
unexpectedly, in the coarse of a souffls 
between accused No, 2 and his party on the 
one hand and her busban'd and his brother 
on the other hand. It was about the 
middle of a dark night that this took 
place and the blow whioh was aimed by 
accused No. 2 at the husband of the 
woman, whom be intended to attack, fell 
unknowingly on the child. It is dear 
that the accused No, 2 bad tbe intention 
of thereby causing hurt to a person, and, 
therefore, be would be guilty of causing 
simple hurt, Tbe learned Judge has ex* 
pressed his opinion, and I agree with him, 

that tbe blow could not have caused tbe death 

* • * 

of ah adult and snob a blow could not be 
treated as evidencing any intention on the 
part of the aooased to cause tbe death of tbe 
person against whom he aimed if. There 
is equal difficulty, in my opinion, in treat* 
ing this as a oase of grievous hurt, it 
is difficult under the circumstances of the 
oase to bold that the accused intended to 
oanse or knew himself to be likely to oanse 
grievous hurt. There is no doubt that 
he had a stick in bis hand. But we do 
not know anything about the size and 
nature of tbe stick, it is not established 
on tbe evidence that the stick with tbe 
iron rings produced in the ca^e was the 
stick used on the occasion. Taking it to 
be an ordinary stick whioh tbe accused 
No. 2 used at the time, there is a 


reasonable doubt in my mind as tB Whettier 
under the circumstances he could be shitfl' 
to have intended to cause or to bsver 
known himself to be likely to cause 
grievous hurt. He did not know thai he 
was hitting a baby and tbe nature of tHe' 
blow, taken with reference to the person 
against whom it I was aimed, oatanot be 
taken to indicate the necessary intention 
or knowledge as to causing grievous" hurt. 
Tbe conviction under section 325 does not 
appear to me to he justified. The propeif 
conviction under the oiroumstanoes would be 
under section 323 of tbe Indian Penal Oode. 

« 

I would accordingly alter the oonvioiiqn 
to one under section 323 of the Indian 
Penal Code and reduce the sentence to 
rigorous imprisonment for one year. 

t 

Hayward, J. — 1 concur. Tbe accused has 
not, in my opinion, been proved to have 
intended to cause or to have known that 
he was likely to cause grievous hurt, v It 
is true that he went armed with a stick 
with others to assault his enemies in the 
middle of tbe night. But it has not been 
proved what was the nature of the stick 
which he took, and it cannot be presumed 
that it was a dangerous weapon in default 
of any evidence of serious injuries having 
been given to the men whom be went to 
assault. Tbe ouly injury apparently was 
tbe injury to tbe child and that on the 
evidence was accidental. It was no 
doubt in tbe result grievous, but be 
could not properly be held in the oircnui* 
stances guilty of voluntarily having caused 
that grievous hurt. He would, therefore, 
be liable to conviction under section 323 
and not under section 325 of the Indian Penal' 
Code. 

Oonviction altered; Sentence reddc^d. 
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PEiRT LAL MDLLIOE V. SUftEMDRi KI8HORB HITTER. 


OAIiOUTTA HIGH COURT. 

Criminal Rbvuion No. 654 op 1919. 

November 13, 1919. 

Present: — Jastioe Sir Syed Shamsal Hada, 
Kt., and Mr. Jostioe Gboae. 

PEARY LAL MULLIOK -2nd Party - 

Petitioner 

versus 

SURENDRA KISHORB MITTER 
an » others — Ut Party — Opposite Party. 

Criminal Procedure Code (Act V of 1898), s. 133— 
Claim based on substantial grounds— Order directing 
•party to establish claim in Civil Courts legality of. 

Where in a proceeding under section 133 of the 
Criminal Procedure Code the Magistrate finds that 
the claim of right set up is based on substantial 
grounds, he has no jurisdiction to make an order 
directing that party to establish his claim in a Civil 
Court, [p. 488, col. 2.] 

Rule againat an order of the Sab Divi- 
sional Magistrate, BarraoVporb, dated l.th 
May 11^19. 

FACTS appear from tbe jndgment. 

Baba Manmathu Nath Mukherjee^ with him 
Baba Probodh Ohandra Chatterjee) for tbe Peti- 
tioner.— Tbe petitioner before your Lordships 
is tbe second party ih a proceeding ander 
section 133 of tbe Code of Criminal Pro- 
cedure. It was alleged that I bad obstrao':ed 
a poblio pathway leading to a Gbat which 
I claimed as my private property. The 
learned Magistrate took evidence and found 
that my claim was bona fide and in oonse* 
qaence he dropped tbe proceedings against 
me, bnt at tbe same time ordered me to go 
to the Civil Court within three months to 
establish my claim. It is against this latter 
order that a rule was issued by this Hon’ble 
Court. 

The learned Magistrate has found that the 
claim of right set up by me cannot be 
summarily dismissed as mala fide. He is, 
therefore, justifisd in dropping the proceed- 
ings against me under section 133, Criminal 
Procedure Code But I submit that the 
learned Magistrate had no jurisdiction to 
direct me to go to the Civil Court within 
three months to establish my claim. When 
my claim of right was found to be bona fide 
and not a mere pretence to oust the juris 
diction of the Court, tbe learned Magistrate 
had DO jurisdiction to make the order com- 
pFained of. Refers to Manipur Dey v. Bidhu 
Bhusan Sarkar ( ) 

(1) 26 Ind.Cas 146} 42 C. 168; 18 0. W. N. 1086- 
16 Or. h J. fi98. 


Babu Dasaralhi Sanyal (with him BabuR 
Nanda Qopnl Baneriee^ Kanaidhan Butt and 
Hari OharanPanerjee') for theOpposite Party.— 
The mere rai<:iug of tbe question of bona fides 
is not sufficient. There must be strong 
reasons for the bona fides of the claim. 
I have shovPD that there was an un- 
interrnpted user of the Gbat by tbe poblio for 
over 30 years, that there was a kahuliynt to 
the effect that tbe Gbat will be used by the 
public for religious rites and that the Gbat 
was repaired by the public from public funds. 

[Shamsql Hoda, J. — The main question 
is, whether tbe Magistrate can say to one of 
tbe parties to go to the Civil Court first?] 

Under the oiroamstauces of the case the Ma- 
gistrate was justified in making tbe order. 

It is open to the Magistrate to order the 
second party to go to the Civil Court to 
establish bis claim within a reasonable time: 
Luckhee J^arain v. Bam Kumar (2), Belat 
Ali V. Ahdur Rahim (3). If tbe claim 
of the second party is bona fide, it is 
reasonable to expect that he will not hesitate 
to go to a Civil Court to have bis right 
declared. 

Tbe claim of the second party must also 
be a well founded claim: Luckhee Narain v. 
Ram Kumar (2). 

Babu Manmatha Nath Mukherjee in reply.— 
1 submit that the decision in Luckhee Narain 
v. Ram Kumar (2) • is erroneous and sub- 
sequent decisions based on it have only 
perpetuated the error. 

Refers to arguments of Connsel (Mr, 
Dutt’s) in Luckhee Narain v. Ram Kumar (2), 

When there is a bona fide claim of right, 
the parties are to be referred to the Civil 
Court and the jurisdiction of the Criminal 
Court will be ousted, Refers to Basaruddin 
Bhuiah v. Bahar Ali (4) and Askar Mea v. 
Sabdar Mea (5).] 

There is no authority for the proposition 
that where my olaim is found to be bona fide 
I have further to show that my claim is 
well founded, [Refers to Queen-Smpress v 
Busessur Sahu (6)] The question of well’ 
founded or ill-founded claims does not arise 
Moreover, the learned Magistrate had nowhere* 
found that my claim was not well founded. 

(2) 15 C. 564. 

ICr.L.J. 70. 

(4) 11 0. 8. 

(6) 12 0, 137. 

16) 17 0.562. 
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CShausul Huda, J. — If yon do not go to 
tbe Civil Court within three montha nnder' 
the order of the Magistrate, dan fresh pro- 
ceedings be taken against yonp] 

If the order of the Magistrate stand, then 
of nonree fresh proceedings may be taken. 
It is open to the Magistrate to refer both the 
parties to the Civil Coart, bat not one of them: 
Sarojbasini Devi v. Sripati Oharan (7). 

JUDGMENT. — In this matter a Rale has 
been issued calling upon the District Magis- 
trate and the opposite party to ^how oaase 
why the order of the Snb-Divisional Magis* 
trate of Barraokpore, dated the I9th May 
1919, referred to in the petition herein should 
not be set aside or each other order passed in 
the matter as to this Coart may seem fit, on 
the first ground mentioned in the petition 
which runs as follows: — “For that having 
found your petitioner’s claim to be bona fide 
the learned Magistrate had no jarisdiotion to 
direct your petitioner to go to the Civil 
Court within three months to establish his 
claim.” 

It appears that on the 5th November 1918, 
an application was made by the opposite 
party before the Sub-Divisional Magistrate, 
alleging that the Ghat referred to in the 
petition together with the way leading to it 
was a public one and that the same bad 
been obstructed by the petitioner and pray- 
ing for an order under section 133 of the 
Code of Criminal Procedure. On this appli- . 
cation a conditional order was passed by the 
Magistrate on the 23rd November 1918 
ordering the removal of the obstrnotion 
complained of within 20 days, or show cause 
against the same. Certain proceedings 
thereafter followed and on the 9th Decem- 
ber 1918 the learned Magistrate found that 
the claim of right, as'made by the petitioner, 
was made in good faith and he accordingly 
set aside the conditional order and dropped 
the proceedings. The petitioner was. how- 
ever, directed to go to the Civil Court within 
a period of three months, and 'against this 
portion of the order this Court was moved 
and the matter finally came on before this 
Court on the 14th February 1919, when it 
was ruled that inasmuch as the learned 
Magistrate bad made the order of the 9th 
December 1918 without taking evidence that 

(7) *8 Ind. Cai. 799i 42 C. 702; 19 C. W. N. 332j 16 
Or. b. J..415, 


might be adduced by the parties, the order 
should be set aside and the case remitted to 
the Magistrate to ba taken up from the point 
at which it stood before the order was made. 
The learned Magistrate has now taken evi- 
dence and he finds that the claim of right 
set up by the petitioner cannot be dismissed 
snmmarily as mafa fide. He has, however, 
while dropping proceedings under section 133, 
Criminal Prooednre Code, directed the peti- 
tioner to go to the Civil Court. Against this 

portion of the order the present Rule has been' 
obtained. 

We have now heard the learned Vakils 
for the petitioner and the opposite party at 
length and have considered the authorities 
cited before us, and in particular the oases in 
Luckhee Narain. v. Bam Kumar (2) and Belat 
Ali V. Abdur Rahim (3). As we read the 
judgment of the learned Magistrate, he 
nowhere found that the claim of the peti- 
tioner was not weH founded; in fact taking 
the judgment as a whole the aonclasiou is 
irresistible that the Magistrate was of 
opinion that the claim of right set up by 
the petitioner was based on substantial 
grounds. In this view of the matter, we 
think the Magistrate had no jarisdiotion to 
make the order complained of and we accord- 
ingly make the Rule absolute. We do not 
. think it necessary to consider whether, if and 
when a claim is found to be bona fide and not 
a mere pretence to oust the jurisdiction of 
the Court, it is necessary to consider further 
as appears to have been laid down in Luckhee 
Narain V. Bam Kumar {2), whether the claim 
19 well founded and if not well founded, wbe- 
ther the Magistrate has a right to direct 
one of the parties to go to the Civil Court 
within a reasonable time and on his failure 
to do so to resume the proceedings. 

Buie made ahiolute» 

BOMBAY HIGH COURT. 

Crimisil Application for Revision No. 186 

OF 1919. 

August 7, 1919. 

Present:— Mr. Jnetioe Shah and , 
Mr. Justice Hayward, 

SORAB MERWANJI ALPAIVALLA 
— AcoasEo — A pplioaat 
vereui 

EMPEROR — Opposite Partt, 

Bombay XtamwayeAct (Xo/ 1874), ». Zk^Bi(e4av;a 
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framed by iramwaya company^Notice modifying 
bye-lav}8 not snnclioned by Governor in Council^ 
validity of, 

A notice issued by the Bombay Tramway Com- 
pany modifying a bye-law framed by the Company 
under section 24 of the Bombay Tramways Act 
and duly sanctioned by the Governor in Council, 
has no legal effect unless it is sanctioned by the 
Governor in Council, [p. 490, col. 2;^. 491, cols. 1 & 2.] 

Criminal application for revision from the 
oonviotion and sentenoe passed by the Chief 
Presidency Magistrate, Bombay, 

Mr, 0. N, Thakor, for tbe Applicant. 
Messrs, Oampbell and Vicaji, for the 
Company, 

JUDGMENT, 

Shah, J.— The petitioner before ns was 
charged before the Chief Presidency 
Magiatrate with tbe breach of two bye- 
laws under the Bombay Tramways Act 
(Bombay Act I of 1874). It was alleged 
against him that be did not leave a tram 
oar when asked to do so, even though tbe 
interior of the oar contained tbe full number 
of passengers, and, eeoondly, that he travel- 
led on the rear platform of the tram oar 
oo^rary to the provisions of bye-law No. 6. 

The trial Magistrate has found the accused 
gniUy of both the charges, and sentenced 
mif ° respect of those charges. 

Atk ? are not in dispute. On the 

*" . the petitioner was f jund 

8 ending on tbe rear platform of a tram 
oar near Bori Bander when, it may be 
aken for the purposes of the present peti- 
J-on, the tram oar was full. He was asked 
0 eave the ear, but be refused to do 
aod hence the prosecution. The bye- 
^8 ID Question have been framed under 

mL the Bombay Tramways Act, 

Ade Bombay Electric Supply and Tram- 

Company, Ltd., who are in the 
P eition of grantees under the Act in 

th"°A i provisions of section 31 of 

#rnr« *• ' power to make regulations 

time to time under section 24 of the 

tvft ' things, for regulating the 

veiling in or upon any carriage belonging 
w them: and for better enforoiog the 

regnU. 

08 It IB lawful to the grantees, subject to 
oonarmation thereof by the Governor in 
nc.l, to make bye-laws for any of the 

Parposes mentioned in the section and from 
wme to time repeal or alter such bye laws, 


The bye Jaws, including bye-laws Nos. 6 and 
7. were duly confirmed by the Governor 
in Oonnoil, and published as required by 
the section. Subsequently in February 1917 
a notice to passengers was issued by the 
Traffic Manager of the Company allowing 
until farther notice three passengers, who 
may wish to do so, to stand on tbe rear 
platform of all oars excluding the front 
oar of a two-oar tram. In February 1919 

however, this notice was in effect cancelled 

and a new notice .to passengers was issued 
by the Managing Director under which 
only three persons (in addition to any Con- 
doctor or Inspector on duty there) belong, 
mg to any of the four classes of persons 
mentioned in the notice were to be per- 
mitted to stand on the rear platform of a 
tram car, and passengers other than those 
mentioned in the first clause of the notice 
or in excess of the prescribed number 
were prohibited from standing cn tbe rear 
platform and were told that any passenger 
acting contrary to the terms of the notioa 
would render himself liable to removal and 
to prosecution under the Company’s bye- 
laws. Both these notices have been quoted 

in the judgment of the lower Court It 
is an admitted fact that neither tbe ’first 
notice of February 1917 nor the second 
notice of February 1919 was confirmed 
by the Governor in Council. It {g argued 
on behalf of the petitioner that the first 
notice must be assumed for the purnosn 
of this application to have been validlv 
issued and must be taken to have effeeted 
a modification of bye-law No. 6; and that 
the second notice issued by the Tramway 
Company is ilUgaJ so far as it modifies the 
first notioe. On the other hand it is ar»nr^ 
that neither notioe has any legal valfditj 
so far as it modifies bye-law No. 6 and 

r ZfiTarhet^ei^ar’'?* 

the power to make regulations foMravelP 
m or upon any carriage and thAf 7if 
these notices may not hawo **ioaHh 

bye laws any breach of whfch 

under the Act, in so f«.. ° *®.P°n»shable 

ia restriotive of any right of 
tnyelling by a trim o*r thav“ 
parly isaged by th, Tra„,;ay 
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ordsr to regnlato the traffic. The terms 
of bye-law No. 6 providing that no person 
shall travel on the platform of any oar 
are clear, and the act of the aooused is 
olearly contrary to the terms of this bye- 
law. His action is not contrary to the 
terms of the notice of Pebrnary 1917, bat 
that notice was cancelled in February 1919, 
and as a matter of fact the petitioner has 
acted in contravention of the terms of the 
second notice. In the view I take of these 
notices it is unnecessary to consider whether 
the accused would be justified in standing 
on the rear platform as he did either under 
the first notice or under the second notice. 
In my opinion both these notices within 
certain limits involve a modification of 
bye-law No. 6 and to that extent require the 
confirmation of the Governor in OounoU 
under section 24 to have any legal effect. 
As the modifications of the bye-laws involv- 
ed in these notices have not been confirmed 
by the Governor in Council, for the purposes 
of this case it must be taken that neither 
the first notice nor the second notice existed. 
The propriety of the act of the aooused 
under the Tramways Act must be judged 
with reference to the terms of bye law No. 6; 
and it is clear on the faot^^ that he acted 
contrary to the terms of that bye-law. 

As these two notices to passengers have 
been discussed before up, I think it is 
right to point out that when a rule in th^ 
terms of bye-law No. 6 is framed and 
wbsQ ftoy niodifiofttion of tbit rulo is 
contemplated, it is but right that it 
should be made in the manner provided 
by law, that is it should be duly con- 
firmed by the Governor in Council and 
published as required by section 24. In 
practice such notices involving modification 
of any bye- law without such confirmation 
are apt to mislead the travelling public. 
For instance under the first notice the 
passengers would naturally be under the 
impression that so long as the number men- 
tioned in the notice is not exceeded, any 
person can stand on the rear platform, 
though even then every one of the three 
persons other than the servants or oflBoers 
of the Company would be offending against 
bye law No. 6; and under the second notice 
80 far as it refers to classes of persons 
other than the servants or officers of the 
Company in the first ola.css, the result would 


be the same, i. s.i-any such persbii not befb? 
a servant or officer of the Compaby would 
be offending against bye-law No. 6, even 
though he may be permitted to stand' oa 
the rear platform under the notice. That 
is a state of things brought about ty these 
notices, which is not desirable as it in 
effect involves a differential treatment' dr 
persons offending against bye-law No. 6. 

The other two points raised on behalf of 
the petitioner may be briefly dealt witbi 
The first is that these rules Were Hot put 
up in a conspicuous place inside the tram 
oar as required by section 17 of the Act- 
and bye-law No. 28. It is clear, however, 
that the consequence of not properly com- 
plying with these provisions is not specified, 
and I do not think that any noE-oomplianoe^ 
by the Company with this provision can 
afford any valid answer to the charge 
against the petitioner. I do not express 
any opinion as to whether the bye laws 
were put up in a conspicuous place inside 
this particular oar as required by the Act., 
The Magistrate's finding on this point is 
rather halting; but for the purpose _ of this 
petition it is not neoessary to examine that 

finding. 

The second point urged on behalf of the 
petitioner is that the terms of the second 
notice are unreasonable. I do not think 
that the question really arises for our 
consideration, as bye-law No. 6 remains un- 
affected thereby. In so far as the notice 
purports to modify the operation of bye- 
law No. 6, it requires the confirmation of the 
Governor in Conuoil, which has not been 
obtained. 

The last point urged on behalf of the- 
petitioner is that in any case the conviction 
under bye law No. 7 is not justified under 
the oiroumstanoes. Taking the bye-lawfl 
Nos. 6 and 7 together, it seems to me Ithat 
the bye law No. 7 contemplates a person 
remaining in the interior of a oar, when the 
oar contains the full number of passeugers 
for which accommodation is provided iii 
such interior. No doubt it provides that 
the person, when asked to leave the oar, 
shall do so. But it seems to me that^ in 
the present case the accused never got into 
the interior of the oar and was through* 
out standing on the rear platform. Sis 
action, therefor**, properly falls within the 
scope of bye-la .V No. 6 and is outside the. 
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Boope of bye-law No. 7. In any oase bis 
aot amounted to a breaob of bye-Uw No. 6 
. and he oonld not be properly oonvioted in 
respeot of the same aot nnder the folio vriog 
bye*law. 

I wonld, therefore, set aside the oonvtotion 
and sentenoein respeot of the oharge nnder 
bye law No. 7 and direotthe 6ne, if paid, to 
be refunded. I wonld oonGrm the other 
oonviotion and sentenoe. 

H4 T(Vard, J.— I oonsur. The aoeu^ed has, 
in my opinion, been rightly oonvioted of the 
offenoe of refusing to get down from the 
platform of the oar when so requested nnder 
bye-law.No. 6, bat he has, in my opinion, been 
wrongly oonvioted of remaining in the in- 
terior of the oar when reqaested to go ont 
nnder bye-law No. 7 of the bye laws nnder 
Beotion 24 and 25 of the Bombay Tram- 
ways Aot, I of 1874, 

The aooneed was admittedly travelling on 
the platform which has been treated, it 
seems to me, ae outside the oar by bye- 
law No. 6, He never entered tbe interior 
of the oar, whioh wonld seem to me not to 
inolndethe platform aooording to tbe or. 
dinary meaning of the words need in bye- 
law No, 7. The oonviotion was, therefore, 
in my opinion, right under bye-law No. 6 
bnt wrong under bye-law No. 7 of the 
bye laws confirmed by the Governor in 
Connoil nnder eeofcions 24 and 25 of the 
Bombay Tramways Aot, I of 1874. 

It has, however, been urged that the 
proseontion was invalid. beoanse notice 
bad been issued in February 1917 by the 
Tramway Company, stating that owing to 
shortage of oars they did not intend to 
enforce the bye-law prohibiting passengers 
from travelling on the platform pending 
further orders during tbe war, and it has 
been urged that it was not open to them, 
after having onoe issued that notioe. to modify 

February 

which they intimated that they 
intended in future to enforce the bye-law 
more strictly and only to permit the 
pnviiege to some specified persons, mainly 
offioialfl of the Polioe and the Company 
as they had obtained a further supply of 
oars since the end of war. It has, however 
not been disputed that neither of these 
notioes could have had the legal effeot of 
modifying the bye law. because neither of 
these notioes had been confirmed by the 


A ^ A ^4 as required under 

seotions 24 and 26 of the Bombay Tramways 

Aot, I of 1874. It is not neoessary to dig- 
ousa what the ftasition would have been if' 
contrary to their notioes an uosuspeoting 
passenger had been proseouted for travelling 
on the platform by the Tramway Company, 
beoauee that is not the oase here, and it 
would be exceedingly improbable that any 
suoh prosecution would be instituted by a 
responsible body like tbe Tramway Company. 
Theoaee here is a perfectly simple one.' 
The offender had full intimation of tbe 
withdrawal of the previous privilege, he 
was shown the notioe intimating that the 
byelaw would in future have to be more 
strictly enforced, he nevertheless deliberate- 
ly with full knowledge of the position re- 
fused to comply with tbe perfectly reasonable 
and legitimate demands of the oflfioers of tbe 
Tramway Company. This, therefore, in my 
opinion, is not a oase in whioh the offender 
is entitled to any sympathy. It 

was entirely his own fault. He acted with 
full knowledge that he was liable, if he 
disobeyed the request of tbe oflSoers, to 
prosecution under the bye-laws that 

had been sanctioned and never modified 
by the Governor in Council under seotions 24 

aod 25 of the Bombay Tramways Act I of 
1 ^7 4. 

It seems to me, therefore, that it is 
inoomhent on as to oon6rm the aonviotion 
and sentenoe of Bs. 20 for the offenoe 
against the bse law No. 6, bnt on the other 
hand to reverse the oonviotion and direct 
the re payment of the 6ne of Bs. 15 inflioted 

nnder bye law No. 7 of the bye laws as ooh- 

6rmed by the Governor in Connoil nnder 
seotions .4 and 25 of Bombay Tram ways Aot 

Order accordingly. 


OsiMiNAP Bevision Case No. 184 op lUlO 
Csi.iNAL Bevision Petition No. 151 op 

September 11, 1 19 ‘ 

rreser,^-.}ir Spenoer and 

7 ? ^ ^•^sfcioe Krisbtian 

In re APPABAZC_'accdeep-_ 

\^^tmtnal Procedure i a rr ^ 

435. 
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147, 304 — Enquiry hy Magistrate — Petition hy com- 
'plainant to District Magistrate for eommitment to 
Sessions, rejection of— -Accused acquitted in respect of 
offence under s. 147 and discharged in respect of offence 
under s» 304— Sessions Judge, order by, directing 
commitment, legality of. 

The Police charged the accused before a Sub- 
Ttfagiatrate under sections 147, 323 and 325 of the 
Penal Code. During the course of the enquiry P. W. 
No. I, who had initiated proceedings before the Police, 
applied to the District Magistrate to commit the 
case to the Sessions Court. The District Magistrate 
rejected the petition, holding that the petition was 
incompetent and that the Police alone had a locus 
standi to move in the matter. The Sub-Magistrate 
acquitted the accused of the offence under section 147 
of the Penal Code. After the termination of the trial 
P. W. No. I applied to the Sessions Judge under 
section 436, who ordered the committal of the accused 
under sections 147 and S04 of the Penal Code: 

Held, (1) that the committal under section 147, 
Indian Penal Code, was illegal as the accused had 
been acquitted in respect of the charge under that 
section: [p. 492, col. 2 ] 

(2> that the commitment under section 304 was 
valid as the Sub-Magistrate, who had evidence of 
facts pointing to an offence under that section, must 
be deemed to have impliedly discharged the accused 
of that offence and it was competent for the Sessions 
Judge to set aside that order suo motu, [p. 492, col. 2; 
p. 498, col 1] 

Kalimuthu v. Emperor, 26 M. 477j 2 Weir 642, 
distinguished. 

PetitioD, under sections 435 and 439 of the 
Code of Criminal Procedure, Ifc98, praying 
the High Court to revise the order of the 
Sessions Jadge, Godavari at Rajahmundry, 
dated the 29th January 1919, in Criminal 
Revision Case No. 1 of 1919 (0- 0. No. 13 
of 1918) on the 61e of the Sub-Divisional 
Magistrate, Cooanada, and Revision Case 
No. 2 of 1918, on the 61e of the Court of the 
Sub-Magistrate at Coringa. 

FACTS appear from the judgment. 

The Hon’ble Mr. T. Lichmond, for the 
Petitioner. — The Sessions Judge acted with- 
out jurisdiction in ordering committal under 
sections 147 and 304, Indian Penal Code. In 
respect of the charge under section 147, there 
is the additional fact that the accused were 
acquitted by the Magistrate. Section 403 is 
a bar to the taking of further action. 

A similar application at a prior stage was 
rejected by the District Magistrate and the 
Sessions Judge, who is a oo ordinate autho- 
rity with the District Magistrate, cannot 
revive the matter and pass an order oppos- 
ed to the order of the District Magistrate; see 
Kaliinuihu v. Emperoi (1). 

(1) 26 M. 477i 2 Weir 642, 
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% 

Mr. V, L, Ethirajf for the Public Prose* 
ontor. — The application to the District Magis* 
trate was at a stage of the proceeding 'when 
no final order was passed by the Magistrate, 
The District Magistrate held that the peti- 
tion itself did not lie, as it was a Police 
charge-sheet and the application for 
commitment should have been made by 
the Police. The ruling in Kalimuthu y. 
Emperor (l) does not apply. The facts in 
that case were different. In this case the 
trial bad come to a close and, with all ' 
the facts before him, the Magistrate refused 
to frame a charge under section 304, Indian 
Penal Code, though be did not, in so many 
wordsi record an order of discharge, under 
that section. It was quite open to the Ses- 
sioDB Court to take action suo motu and set 
aside that implied order of discharge. 

ORDER. — It is contended on behalf of the 
petitioner, the 1st accused, that the learned 
Sessions Judge bad no jurisdiction to order 
his committal to the Sessions on charges 
under sections 147 and 304, Indian Penal 
Code, and that his order to that effect must 
he set aside. 

As regards the charge under section 147, 
Indian Penal Code, we think the contention is 
well-founded as the accused was acquitted hy 
the Sub-Magistrate on that charge under sec- 
tion 258, Criminal Procedure Code. So long 
as that order of acquittal stands, he cannot be 
again charged and tried for that offence on 
the same facts. Section 403, Criminal Proce- 
dure Code, is a bar to it. It was not open 
to the Sessions Judge to set aside that 
acquittal or to treat it merely as an order of 
discbarge, as he seems to have done. His 
order, so far as it refers to section 147, Indian 
Penal Code, must, therefore, be set aside. 

But the charge under section 304, Indian 
Penal Code, stands on a different footing. 
Though the complaint alleged facts against 
this accused constituting an offence under 
section 302, Indian Penal Code, the Sub-Magis- 
trate disbelieved the evidence on the point 
and did not frame any charge under section 
3U2 or 304, Indian Penal Code. Hia action 
amounted in law to an order of discharge 
on those counts, even though no express order 
of discbarge was recorded by him. See Krishna 
Reddi v. Subhamma (2). That being so, it was 
open to the Sessions Judge under sections 43^, 


(2) 24 M. 136| 2 Weir 6^. 
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Onminal Proofldnre Code, to aot suo motu at*d 

set aside the implied disoharge and direot the 

oommittal of the aoonsed to the Sessions on 

being satisBed that he bad been impro- 

perly diaoharged, as the ojffenoe under seotion 

? Code, is one exolusively 

triable^ by the Sessions Cunrt. 

But it is argued that the Dislriot Magis- 
trate had passed a previous order on an 
application by the complainant refusing to 

aot aside that discharge and that that order 

prevents the Sessions Judge, who is a oo* 
ordinate authority with the District Magis- 
trate, from re-opening the matter and reliance 
IS placed on the ruling in Kalimuthu v. 
Ampcror (1). It was ruled in that case that 
under clause (4) of section 436, Criminal 
Procedure Code, it was not competent to the 
^istrict Magistrate to entertain an applica- 
tion to commit when the Sessions Judge had 
already refused to pass such an order and 
that the reason of the prohibition applied 
equally to oases in which the authorities 
acted ,»o motu. It would not, of course, 
matter whether the District Magistrate or 
the b^Bssions Judge acted in the first instance, 

as they are co ordinate authorities under 
the seotion. 

^ It seems to ns, however, that this ruling 

a^the here was that, as soon 

as the Sub^Magistrate framed charges under 

^°de, 

was still''® and while the case 

Set M®® • “PPlioation to the 

"It. S 

’ ^he prosecution was a 

ro“r^i^r:f®“rw‘^z'' i‘ Th°e® 

^5 * . _ the petition to the District 

of Polioe. recording on it 

or to oXT Z proceedings 

or to oall for the records; finally he rejected 

the petition on the gronnd that the Polioe 

with '’t®h®B® n aatiefied 

.Twill h “>0 Magistrate. Now 

iatTon °“‘7d that at the time the appli. 
cation was made, there was no express order 

of discharge as to section 304, Indian PeLl 

““ disohLge be 

*’’® ^Pthorily of Krithna 
fCeddtv. fo\ -l. ^ - ^rttnna 


the trial had not come to a close, aa in that 
case, and it was still open to the Snb Magis. 
trate to frame farther charges and commit 
under section 347, Criminal Procedure Code 
if he thought fit to do so. There was thus 
no order of discharge to revise and the appli- 
oation oannot be looked upon aa one for that 
purpose. The Distrioi Magistrate also 
seems to have treated it as an incompetent 
applioation, as he declined jnrisdiotion under 
seotion 435, Criminal Prooednre Code, and 
refused to oall for the records on the grodnd 
that the Police wore the proper parties to 
a^Iy andnot P. W. No. 1. This case is, 
therefore, clearly distinguishable from the 
case auoted. Neither the applioation nor 
the order of the District Magistrate, who 
refused to entertain it and to oonsider it on 
the merits, can thus properly be treated in 
our opinion as a bar to the aotion taken 
^ mo<« by the Sessions Judge in this ease. 
We may observe that if we considered that 
there was any difficnlty in upholding the 
Sessions Judge’s order, we should have our- 
selves given notioo to the accused and direct- 
ed his committal to the Sessions under onr 
revisional powers, if we considered it neoes 
sary in the ends of jnstioe to do so, as the 
objection taken oannot apply in any ease to 
onr exeroise of the powers vested in ns 
But as the objeotiou to the Sessions Judge’s 

On' ^H.^®’ V “eoeseary to do so. 

On the merits there aeems to be good 

reason for directing a trial of this aoonsed in 

the Sessions Court. Both the Deputy Magis 
trate to whom the ease of the other aocneed 
was sent up for enhanced punishment by 

the Sub-Magistrato and the Sessinno T j 
consider that the way in whioh 
Magistrate dealt with the ^ 

improper. There was a considerrbTe body 
of evidoDoe affamsfi thia i ooay 

Sub Magistrate should have nr®o ’ ‘'’® 

mitted him to the Seesiona / oom- 

upon himself to discredit thn 

on the ground of alibi by J'*™ 

benefit of the doubt.-as 

J.dge\iKVeL;oT^^^^^ Sessions 

aectmn U7, Indian Pena. CodrbeTg''£L‘k® 


M. C. P. 


Order modified. 
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nPPER BURMA. JUDICIAL COMMIS. 

SIGNER’S COURT. 

CBiMisiL Revisios No. 618 «)f 1919. 
September 16, 1919. 

Present:— Mr. Pratt, J.C. 

SOHAN SINGH— Applicant 

versus 

TiiMPBROR— R bspondknt. 

AcHIIIof 1&9S)> Oh VI s. 180 

direcHng disposal of snr/ace .eafer, legahty 
Of-Visoiedience of order, whether ogence. 


mi- Tinfhinff in Chapter VI of the Burma 

There . . empowers a Town Committee 

Municipal A^ wbion a p regarding the 

’’"“ll^oT^lirge O? surface water. The neglect 
t^crmply with such an order therefore, is not an 
oaence nUr section 180 CD of the Act. 

Mr J. 0. Ohatterjee, for the Applicant. 
inDGMENT.— Sohan Singh has been con- 
,1^° by tbe Headauarters Magi^rate 
Meiktila. under section 160 U) o* 

Mnnieipal Act of dieobeying a 

ffiven by the Committee under tbe 

‘p'o'erroonferred by tbe previcue Chapter 

(Cbapte reotjojj passed at a meeting 

of the Committee in July 1918 and waa aa 

*°»NoTouae.owner aball allow 

flier water to he discharged from ms 

£'i .of 

u f mnflf oarrv out a oonneotion with tbe 
^reXlrTr diapoae .fuae^wat. 

Z \r pfesloHr Tiee-Preaident of tbe 

^7hiB° iri:^>‘rof the 

^am:. an'd ba" n“ot been oonBrmed by tbe Local 

^ - 

el A«fc which empowers a Town 
Municipal , orders or direo- 

Urs“o'f this nature regarding the disposal of 
Bullage or kindred sections pro- 

jrr.p.- 

"sr ‘i”"'o“£’iio». ho...... ™ 

u -d on a general order for which there ic, 
S as I can 6nd. no legal authority 

I remanded the case for evidence as to the 
section or rule of law under which the order 
in question purported to be passed. 


The evidence of the Vice-President does.nqfc 
answer the problem but explains that the 
Tesolntion dated Slat July 1918 is 
a direction to the ofladals of the Town 
Committee as regards their duties under 
eeotion 115 of the Municipal Act. 

This is not the obvious interpretation of 
tbe resolution, but, assuming its oorreot- 
ress argumenti causa, it is clear that a 
houserowner cannot be convicted uodor sec- 
tion 160''bpoauae he disobeys a direction 
issned to officials of the Town Comniittee 
regarding their duties. The notice issued by 
the Vice-President called attention to the order 
of tbe Town Committee, pointed qut that it 
was infringed by the applicant request- 
ed him to take steps to carry out the order 
within a month. 

As the Committee had no power to pass 
fluoh a general order, the neglect to comply 
with it on receipt of a notice was no oftanoe. 

I set aside the conviction and sen- 

Sentence set aside. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 515 o? 1919, 
November 11, 1919, 

Present; — Mr. Justice Ryves. 
LAOHMI NARilN and others— AppLiCiiiW 

veisus 

EMPEROR— Opposite Party. 

Companies Act {VII oj 1913), s. 76 {D— General 
meeting, what is — Default in holding general meeting 
Offence. 

Section 76 of the Companies Act, 1913, does not 
difierentiate between a general meeting and an 
extraordinary general meeting of a company. 
Whore, therefore, an extraordinary general meeting 
of a company was held within fifteen months of the 
last general meeting, it was held that no offence had 
been committed under section 76 (1) of the Act. 
[p. 495, col. ].] 

Criminal revision against the order of 
the Magistrate, First Class, Cawnpore 
dated the 25th July 1919. 

Messrs. K. aV. Katju and B. K. Maviya, 
for the Applicants. 

The Assistant Government Advocate, for 
the Crown. 
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JUDG-MENT,— In tbia oase a nnmber of 

direoto'8 of the Kharidar Kapra Company, 

Limited, Cawnpore, were tried for an 
offend under eea,tjon 76 of the Indian Com- 
panies Act, and opnvioted and ordered to pay 
a fine. Under that section a general meet* 
ing of every company shall be held once 
at the least in every year, and not more 
than 15 months after the holding of the 
last preceding meeting, and, if not so held, 
the Company and every officer of the Com- 
pany who is knowingly a party to the 
defaalt shall be liable to a fine. The 
last ordinary general meeting of the 
Company was held on the 6th of Pebrnary 
191S. There was no other general meeting 
of the Company within 15 months from 
that date. A written statement was shown 
to the Court but relumed on the ground 
that it was not noceasary to file it. Refer- 
ring, however. to that written statement the 
Magistrate^ holds that the directors admit 
that technically an offence under section 76 
tU of the Companies Act has been com- 
nutted. He, therefore, apparently has not 
gone into the other facts of the case. 

Heading the written statement it seems to 
me that there was no admission of any 
offence under section 76. I find as a matter 
of fact that an extraordinary general 
meeting of the Company was held on the 

mn This was within 15 

months of the last general meeting. There 

an 76 whioh differentiatee 

an extraordinary general masting from a 

that n'o tberetore, 

maL oat T .I bssn 

Toer f naid T^'V‘“r''^ ‘h® 

to b:’ 2rn:s I order the book 
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Application allowed. 


BOMBAY HIGH COURT. 
CRiMjyiL Rbperence No. 8 op 1919, 

June 20, 1919. 

f resent; — Mr. Jnstioe Shah and 
Mr, Justice Hayward. 

EMPEROR — PROSECDTOR 
versus 

VISHVANATH VISHNU JOSHI— 

AccasBD. 

Criminal Procedure Code (Act V of 1898 .ss. 4 (o) 
190— Cuttle Trespass ActdoJ 1871), s. 20— 
trafe empowered to take cognisance of offences, whether 
can take cognisance of offence under s. 20, Cattle 
Trespass Act. 

A Magistrate of the Second Class, who is authorised 
under section 190 of the Criminal Procedure Code 
to take cognisance of offences upon receiving com- 
plaints, has power to take cognisance of complaints 
under section 20 of the Cattle Trespass Act. 

Criminal reference made by the District 
Magistrate, Satara. 

JUDGMENT. — We think that the Second 
Class Magistrate had jurisdiction to deal 
with the complaint. The only ground upon 
which the District Magistrate has suggested 
that he had no jurisdiction is that he was 
not specially authorized by the District 
Magistrate to deal with complaints under 
section 20 of the Cattle Trespass Act. 
ihere IS no suggestion, however, that this 
Second Class Magistrate was not authorized 
under section 190 of the Code of Criminal 
Procedure to take cognisance of offences 
upon receiving complaints, and it must be 
taken for the parposes of this referenoe 
that he was ao aathorised. No further 
speo.al authority to take oognizanee of 
oomplaints under aeotion 20 of the Cattle 
Trespass Aut is needed in view of the 

Clause which inoJndes any act in 
respect of which a complaint may be m J 
under seotion 2j of the Cattle Tre^ass 

of the' Code"':r CWmin‘ar Pr^^^l 

offences under sneu^ a . 

with imprisonment for less'^than*'"''**^**’*® 

Magistrate. We think th 

the Second Olase ‘‘‘®''®^ore. that 

diotion to deal wHh 't 

T*..-® oonclueion derir euptt 
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deoiaion in Bttdhan Mahto t. Issur Singh 

( 1 ). 

We direct the record and proceedings to be 
returned. 

Order accordingly^ 

(1) 34 C. 926; 6 Cr. L. J. 363. 


PATNA HIGH COURT. 

Criminal Revision No. 406 of 1919. 

December 9. 1919. 

Preient: — Mr, Justice Coutts and Mr. 

Justice Adami. 

YUSUF ALI KHAN'—Petitioner 

venue 

EMPEROR — Opposite Party. 

Criminal Procedure Code (Act V 0/1898*, s«. 192, 
439, 52Q— Revision — Point not urged before trial 
Magistrate or Sessions Judge, whether can be taken 
in revision — Iransfer of case by Magistrate not 
authorised to transfer — Irregularity. 

Where a point is not urged in the Court of first 
instance or before the Sessions Judge on appeal, the 
High Court will not interfere in revision unless 
there has been a miscarriage of justice 

The transfer by a Sub-Divisional Magistrate of a 
case under section 192, Criminal Procedure Code, 
when the case has already been transferred to him 
by the District Magistrate, is a mere irregularity 
covered by section 629 of the Code. 

Criminal revision against the order of 
the Sessions Judge of Cuttack, dated the 6th 
November 1919, dismissing an appeal of 
the petitioner from the order of the Deputy 
Magistrate of Cuttack, dated the 25th October 

1919, convicting the petitioner. 

Messrs. Yunus and 'Hasan Jan, for the 
Petitioner. 

The Assistant Government Advocate, for 
the Opposite Party. 

JUDGMENT. 

CODTTS, J. — The facts of this case are 
shortly as follows : — 

The District Magistrate of Cuttack directed 
the prosecution of one Yusuf Ali under 
section 161, Indian Penal Code, and 
transferred the case to the Sadar Sub* 


fis^o 

Divisional Magistrate for disposal. After 
keeping the case for some time on tilis 
Ole the Sadar Sub-Divisional Ma^j^^lBte 
transferred it to another Magistrate, 'who 
beard the case and disposed 6f it con- 
victing the accused. 

An appeal was preferred and the con- 
viction and sentence was upheld by the 
Sessions Judge. 

Now this application in revision is made 
on three grounds: first, that the convictibn 
is bad because the Sub'Divisional Magistrate 
bad no power to transfer the case under 
section 1 92, Criminal Procedure Godei 
secondly, that there'^ has been no considera- 
tion of the defence case and thirdly, 

that there is no independent evidence. 

With regard to the Orst point it appears 
that it was never taken either in the 
Court of 6rst instance or before the 
Sessions Judge, and it has been the rule 
of this Court that it will not interfere 

in such oases unless there has been a 

miscarriage of justice. Moreover, in any 
case, it appears to ns that the case is 

one which is covered by section 529, Orimi- 
oat Procedure Code, aud if there was any 
irregularity, it is cured by the provisions of 
that section. 

We Bnd no substance in either of the 
other ODntentions. The case has been 
very carefully considered both in the Court 
of first instauce and by the learned 
Sessions Judge on appeal. In both Courts 
the whole evidence was carefully examine 1 
and we can see no reason to interfere. 

The application is dismissed. 

Ad&hi, j. — I agree. 

Application dismissed. 
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MADRAS HIGH COURT. 

Second Civil Appeal No. 1654 or 1918. 

September 30, 1919. 

Pre$ent'.~-^}JLr. Jostioe Spenoeraod 
Mr. Jnstioe KrishnaD. 

SENA YASIM SAHIB and another — 
Defendants Nos. 1 and 2 — Appellants 

V&TStlS 

KADUBEKAMBARA IYER— Plaintiff— 

Respondent. 

Evidence Act Hoi 1872), s. 115 — Estoppel — Ttustee 
’-Breach oj trust — Alienation of trust property, for 
personal nee Suitf >-ubnequent, as trusteCffor possession 
on behalf of trust, maintainability of, 

A trustee who alienates trust property for bis own 
privale purposes is not estopped from instituting a 
suit as trustee to recover the property for tho 
benefit of the trust, [p. 498, col. 2; p, 499, col. 2.] 

8yed Qulam Nabi Sahib v Nagammal B M.L. J. 270 
and Su6&ta^ Chetfy v. Mandaleswara Katari, 4 Ind. 
Cas. 164: 19 M. L. J, 305, followed. 

Oulzar Ali v, Fida AH, 6 A. 21; A. W. N. ( 1883; 182; 
Sidhu Sahu y Oopi Charan Das, \S Ind. Cas. 969; 17 
0. L. J. 233 and ATahama^a v. Haridas Haidar, 
27 Ind. Gas 400; 42 C 455; 19 C. W. N. 208; 2J C. L. J. 
183, distinguished. 

Per Krishnan, J. — A trustee who tries to set 
right a vn-ong he has done should not bo prevented 
from doing so by any estoppel based on a former 
breach of trust by him, at any rate where ho 
derives no personal benefit from bis later action, 
[p. 6U cols. 1 & 2.3 

SeooDd appeal againet the decree of the 
Coart of tbe Temporary Sabordioate Judge, 
CbiDgleput, in Appeal Sait No. 6 of 
1918 (Appeal Suit No. 223 of 1917 on 
the file of the Distriot Coart, Cbio> 
glepat), preferred against tbe deoree of 
the Coart of tbe Additional District 
Mnneif, Ohinglepat, in Original Sait No. 1)1 
of 1916 (Original Suit No. i6iof 1915 
on tbe file of tho District Mansif’s Court, 
Conjeevaram.) 

FACTS,— The trastee of certain properties 
alienated certain items (of which he was 
in possession as Eadivaramdar) by way 
of mortgage to the defendants for R^. 400 
required for his daughter's marriage. In 
the present suit be claimed to recover the pro* 
perties on behalf of the trast. The defendants’ 
oontention was that the mortgage was of 
both the Melyaram and the Eadivaram and 
that tbe plaintiff was estopped from con- 
tending that the Melyaram was not 
inoladed. Tbe plea of estoppel was over* 
raled in the Coart below and tbe sait 
decreed. 

Mr, N, Majagopalan (with him Mr, M, 

32 


Oovindarajulu Naidu), for tbe Appellants. — 
Juggutmohini Dossee y. Sokheemoneey Doseee 

(1). on which the lower Court has relied, 
has been disoassed elaborately in Stdhu Sahu 
V. Oopi Okaran Das (2) and Makamaya Debt 
V. haridas Baldar (3). Though the trust 
will not be prejudiced by any act of tbe 
trastee, it is necessary, in order to check 
frauds by trustees, that they should be 
prevented from recovering the properties, 
so ns to act as a warning to tbe 
beneficiaries that it is time for them to 
remove the trastee. Hence also why 
succeeding trustees are allowed to sue. It is 
the malefactor that is estopped. See Oulzar 
Ali v. Fida Ali (4). Estoppel ispurely personal. 

Mr. V, Ramesam, for the Respondent. — 
Public policy should be vindicated by 
protection being afforded to trusts. Where 
a trastee seeks to recover trust properties, 
there is nothing personal in tbe action. 
It is tbe trust that sues and tbe deoree, 
though only in tbe name of the trustee, is 
for the trust. An exact case is reported 
as Subbiah Chetty v. Mandaleswara Katari 
(5). See also Juggutmohini Dossee v. 
iSokheemoney Dossee (1), Syed Qulam Nabi 
Sahib V. Nngammal (6). The question has 
been elaborately discussed in Srimati 
Mallika Dasi v. Ratanmani Ohakervarti (7), 
Tbe principle is enunciated also in Riggs 
v. Northerrt Assam Tea Company, Limited (6), 
We66 V. Oommissionprs of Herne Bay (9), Doe d 
Levy V. Horne (10). 

Bona ades on tbe part of appellants has not 
been proved but presumed. It should not be 
presumed. See Firuvenkatachariar y, Venkata- 
chariar (11) and Venkatarama Aiyar v. 
Venkatarama Aiyer (12). 


C.): 17 W. E. 41; 2 Suth. P. C.T.’fi'lVa Sar. p’ C.“j. 2 
20 E. E. 795. 

(2) J8 Iml. Cas. 969; 17 C. L. J. 233. 

(3) 27 Ind Cas. 400; 42 C. 456; 19 C. W N 20l 
20 C. L. J. 183. 

14) 6 A. 24; A. W. N. (1883) 182. 

(5; 4 Ind. Cas. 164; 19 M. L. J. 305. 

(6) 6 M. L. J. 270. 
a) 1 C. W.N. 493. 

(10' (lS42» .3 (J. B. 730 at p. 766; 12 L J O R * 
3 G. & D. 239; 7 Jar. 33; HI K. ft. 397; Iu'b ttRqV 
(11) 23 Ind. Can. 621; 26 M. L. J. 218 

N.‘lS0.®° ® M. V 
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The dissnssion on the point now in 
dispute in Sidhu Sahu v. Qopt Oharan Das 

(2) and Mahamaya Vehi v, Haridas Haidar 

(3) was totally unnecessary. I submit that 
in view of the express ruling in Subhiah 
Ohetiy v. Mandaleswara Katari (5) the 
Oaloutta oases are not binding. Further, 
those oases follow American deoisions wbioh 
the Privy Counoil have expressly dis- 
eountenanoed. 

Mr, Rajagopalan^ in reply.— Bona fides is a 
question of faot and the finding oannot be 
oballenged in seoond appeal. 

The law on the question of estoppel is 
unsettled, See Gbose on Mortgage, Volume 
Ii page 301. In Subbiah Chetty v. Man- 
daleswara Katari (5,) the sale of the 
properties was in execution of a decree 
against the trustee. There is a great 
distinction between a sale forced upon a 
trustee and a deliberate alienation by the 
trnstee himself. 

[KRiBHNANt, J. — In Subbiah Ohetty v. Man- 
daleswara Katari (5) the trnstee stated 
that the property was his and yet he was held 
not to be estopped.] 

The estoppel is personal and will not 
act on the trust. The statement of the 
trustee was relied on only as a last resort. 

JUDGMENT. 

Spencer, J.— The point of law argued 
in this seoond appeal is whether the 
trustee of a temple, who himself mortgaged 
land which was afterwards sold in Court 
auction at the instance of the mortgagee, 
can sue, on behalf of the temple, to 
recover the landlord's interest, which was 
dedicated to the temple by the trustee’s 
father, or whether be is estopped from 
setting up a claim against a 6ona fide 
purchaser for value that it is trust pro- 
perty. The District Munsif found that be 
was estopped and dismissed the suit. The 
Subordinate Judge, in appeal, reversed the 
District Munsif 's decree and gave the plaintifi 
a decree for- possession of the Melvaram 
interest. 

Estoppel in pais creates a personal 
disability attaching to an individual and 
his representative of denying the truth 
of a thing which he has led others by 
bis acts or representations to believe to be 
true. 

If a trnstee alienates trust property for 
his own purposes he acts, not as trustee, 


but in breach or repudiation of his trust. 
Therefore, as Telang, J., in Shti Qanesh 
Dkarnidhar Maharrjdev v. Keshavrav Oovind 
Kulgavkar (13) points out, the estoppel 
arising out of the conduct of the mort* 
gagor in representing the trust property 
to be bis own property works not against 
succeeding trustees, but against the heirs 
of the alienor in his personal capacity. In 
Syed Oulam Habi Sahib v. Nagammal (6) 
it was recognized that the right of suing 
for the recovery of possession of trust 
property wrongfully alienated was not con* 
fined to succeeding trustees, but might be 
exercised by the same trustee who made the 
alienation in order to set right the wrong 
done to the trust. 

That a man can act in one capacity 
when he makes a representation that a 
village is bis private property and in another 
capacity when he claims as trustee to recover 
the village as trust property of the idol, is well 
illustrated by Subhiah Ohetty v. Mandaleswara 
Katari (5). 

I think that we should follow that 
decision and pronounce against the plea 
of estoppel in this case. As regards the 
decision in Mahamaya Dehi v. Haridas Haidar 
(3) it seems to me that, if a legal 
custom is found to exist whereby a 
sebaii may transfer his turn of worship, 
the act of mortgaging his turn is not an 
act done by virtue of his trusteeship 
but one wbioh he does in exercise of his 
private right of worship. In that way 
estoppel may arise in such oases, although 
it is noticeable that Beaohoroft, J., who 
sat with Mookerjee, J., preferred to reserve 
his opinion on the question of estoppel and to 
base his decision on the existence of a valid 
custom of transferability. 

At page 4t)8.* Mookerjee, J., first lays 
down the principle that a mortgagor 
oannot set up against his mortgagee the 
title of another person. He then extends 
this even to a case where the mortgagor 
is a trustee, acting in a public capacity 
and not for his own benefit, and he 

as an authority for 
this proposition, Doe d Levy v. Home (IC^. 

The learned Jndge in the next step proceeds 

on the strength of some American deoi- 

sions to apply the same principle to cases 

(13) lo B. 625. 

* Page of 42 O.^Ed. — : ! — 
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where the trustee mortgages the trust pro- 
perty whioh he has no right to mortgage. With 
due respeot I am not prepared on the strength 
of the Amerioan authorities to follow 
him in the application of estoppel to oases 
where the trustee aots to the prejudioe 
of the trust, especially after the recent 
warning expressed by the Judicial Com- 
mittee of the Privy Council against the danger 
of Courts in India allowing themselves to be 
guided by the rulings of foreign Courts. The 
appeal fails and is dismissed with costs. 

Krishnan J. — The only question raised 
in this second appeal is one of estoppel 
and it is raised on the following facts as found 
by the lower Appellate Court. 

The plaint land originally belonged to 
plaintiff^s father, Sellam Battar, He de- 
dicated the Melvaram right in it to 
the Ekambaranatbar Swami idol in the big 
Conjeevaram temple for the performance 
of certain religious ceremonies and charities 
in that temple and directed that the eldest 
member of his family should be the trustee 
for the time being of the trust be created. 
He retained the Kudivaram himself. On 
his death the property as well as the 
trusteeship passed to the plaintiff. Some* 
time thereafter plaintiff mortgaged the 
plaint land for his own private purposes to 
meet the expenses of his daughter’s marriage. 
In doing so, he did not make any mention of 
the trust or reserve the Melavaram right. 
Indeed, it was his case in the lower 
Courts that he mortgaged only the K.adi« 
varam right, but the language of the mort- 
gage deed being against that contention, the 
lower Courts have decided that he mort- 
gaged the whole land, and that Boding is 
not now disputed. The mortgagee sued 
for sale of the land and got a decree, 
and the land was sold in due course in 
Court auction and was purchased by one 
Umamaheswara Mudelly. The defendants 
are transferees for value from that pur- 
chaser. Plaintiff sues, as the trustee 

of the aforesaid trust, for a declaration 
that he is entitled to the Melvaram right 
ID the land as such trustee and for the 
recovery on bahalf of the trust of the 
Melavaram due for three years before 
suit. The learned Subordinate Judge, find- 
ing the dedication proved, held that the 
mortgage and the Court sale did not 


affect the rights of the idol and overruling 
the plea that plaintiff was estopped from 
suing for the Melavaram right by his condnot 
in mortgaging the whole property as bis 
own, gave a decree as sued for. 

It is argued for the appellants that the 
question of estoppel has been wrongly 
decided by the lower Appellate Court for, 
it is contended, the estoppel arising 
against a mortgagor disputing the title - 
he has himself granted will apply against 
the plaintiff in whatever capacity be may 
sue. 

Plaintiff is now suing solely as the 
trustee of the trust in favour of the idol 
for property in which he has no personal 
interest whatever. The suit is in effect 
on behalf of the idol by its trustee or 
manager, the plaintiff. That by dedication 
of the Melvaram right to the idol it became 
the property of the idol is clear from the 
observations of their Lordships of the Privy 
Council ID Maharanee Shibessouree Dehia v. 
Mothooranath Ackorjo (lAs). It is then difficult 
to see bow a personal estoppel in pats arising 
against the plaintiff from bis conduct can 
be pleaded in this suit, or why the idol 
should be made to suffer for auytbing 
done by the plaintiff in bis private 
capacity because he happens to be the 
trustee at the time of the suit. It is con- 
ceded before us that in making the mortgage 
the plaintiff did not act in any way as the 
trustee of the endowment. He did not even 
mention the existence of the trust. It is 
also conceded that the plea of estoppel 
will not avail if the trust were represented 
by any other trustee. Should we then 
uphold the plea of estoppel in this case, 
a plea which is really more against the 
ce^itui que trust than against the plaintiff, 
as he is claiming no beneficial interest for 
himself in the suit Melvaram, merely on 
account of what one may call the accident 
of plaintiff being the trustee? I think the 
answer should be in the negative. 

A very eimilar plea of estoppel was 

Court in 

Subbtah Ohetty v. Uandaleswira Katari 
p) wj^th only this differenoe that whereas 
here the plea .e based on the aot or 
oonduot of the trustee, there it was baaed 
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on a representation made hy the trnstee, 
a differenoe wbiob is not material regard' 
ing the applicability of tbe rale of 
estoppel under seotion 115 of tbe Evidence 
Act, and the learned Jadges rejected tbe 
plea. Their observations on page 307 are 
very instrnotive on tbe qaestion and seem 
to me to apply exactly to the facts of this 
case. 

A similar view was taken by another 
Bench of this Coart in an earlier case in 
Syed Qulam iiabt Sahib v. Nagammal (6), 
where the right of a trnstee who wrong* 
fully alienated trust property to set right 
the wrong done by him to the trust by 
himself suing tbe alienee for recovering 
possession was recognised. It is true, as 
tbe learned Counsel for appellants points 
ontt that the view taken in that case on 
another point, namely, that tbe alienee^s 
possession did not become adverse to tbe 
trust daring tbe time tbe trustee who made the 
alienation continued in office, has since been 
departed from: see Raja of Palghat v. Raman 
TJnni (15), but this, instead of weakening the 
force of the decision on the first point, has 
rather enhanced it; for it will be an 
anomaly if limitation by adverse possession 
is allowed to run against tbe trust when the 
person representing the trust is held to be 
estopped from suing for possession. Tbe 
trust may thus lose the property by adverse 
possession without the trustee being able to 
prevent it. 

Our attention was also drawn to certain 
observations of the Privy Council in tbe 
case of Juggatmohini Dossee v. Sokheemoney 
Dossee (1) * that a former abuse of trust, 
in another instance, cannot be pleaded 
against a trustee who seeks to prevent a 
repetition of abuse * * * * and that 

the Court coaid not with any propriety 
say we will decline to protect tbe property 
and leave it exposed to further loss and 
decline to make a declaration that it is 
trust property, merely beoanse they would 
not trust tbe plaintiff with its administra' 
tion.” Though, as pointed out by Mookerjee, 
J., in Sidhu Sahu v. Qopi Oharan Das (2), 
this observation in terms applies only 
to a repetition of an abase of trust, 1 
think it, in effect, supports the view that 
a trustee who is trying to set right 

(16) 42 lud. Cas. 22; 41 M. 4j 33 M. L, J. 26: 6 L 
W. ]95i (19i7) M. W.N. 662. 
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a wrong be has done, should not be pre* 
vented from doing so by any estoppel 
based on a former breach of trust by him, 
at any rate where he derives no personal 
benefit from bis later action. Following 
the above rulings and, particularly the 
reasoning adopted in the case in Subhiah 
Chetty V. Mandaleswara Katari (5), I would 
bold that tbe defendant’s plea of estoppel 
was rightly disallowed. 

The Counsel for the appellants has, bow* 
ever, drawn our attention to the oases 
reported as QuUar AH v. Fida Alt (4), Sidhu 
Sahu V. Qopi Oharan Das (2) and Makamaya 
Debt V. Haridas Haldar[S) which, he contends, 
support his argument that his plea of 
estoppel is good in spite of the fact that 
this suit is brought by the plaintiff as trustee. 
These cases will, on examination, be found to 
be clearly distinguisbable from tbe present 
case. 

In the case in Qulzar Alt v. Fida Alt 
(4) the facts show that tbe plaintiff Fida 
Ali had a very considerable beneficial 
interest in the suit property and that 
though be sued as a trustee, he was trying 
to recover the property for himself. The 
learned Jadges say in tbe opening sentence 
of their judgment: ^'Fida Ali virtually ' 
asks us to allow him to take advantage 
of his own wrong and to recover the land, 
in suit,” and they again remark later, 
we make no remark with regard to tbe 
beneficiaries under tbe trust as they, having 
made no effort to figure in the suit, do 
not appear to be interesting themselves in 
the matter,** it is in these circumstances that 
tbe plea of estoppel was held good against 
the plaintiff and we cannot, therefore, take 
that judgment as laying down generally, 
as the appellants’ Counsel urges, that a 
trustee suing for trust property which he has 
mortgaged for his own private purpose is 
estopped from doing eo, irrespective of 
whether he has a beneficial interest in it 
or not. In the case before us as the trustee 
is suing entirely for the benefit of the 
trust and he is not attempting to take any 
advantage for himself, it is clearly distin- 
guishable from the case cited, which is thus 
of no help to the appellants. 

The two Calcutta oases cited as Sidhu Baku 
V. Qopi Oharan Das (2) and Mahamaya 
Debi V. Haridas Haidar (3> were both decid* 
ed by tbe same Bench. In the former the 
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qaesiion was whether a trustee oan igoore 
an elcrarnamah entered into by him as 
trnstee with the defendants, by which he 
recognised the right of oertain others to 
intervene in the appointment and removal 
of the Adhikari or traatee of the endowment. 
No qaestion of estoppel like the one before 
ns was raised in the ease at all. The learn* 
ed Jndges were of opinion that the elcrar- 
namdh would be bioding on tbe plaintiff 
trnstee if it really bore the oharaoter of a 
deed exeouted for the settlement of a dispnte, 
even though his suooessor and tbe beneh* 
oiaries might not be bound thereby. The 
ease has clearly no bearing on the case before 
us. 

The next case cited, Mahamaya Debt v. 
Haridas HaldariS), seems at hrst sight to have 
some bearing on the qaestion before ns, 
for Mr. Jastioe Mookerjee says in his jndg* 
meat that the plea of estoppel against tbe 
mortgagor disputing the title he has him- 
self granted is a good plea, even though the 
property mortgaged was trust property 
which he bad no right to mortgage. This 
opinion most, however, I think, be taken 
with the facts of the case before tbe learned 
Judge. The property mortgaged there was 
tbe right of the mortgagor to perform oer* 
tain turns of worship or *'Palas” in a oertain 
temple and to take tbe emoluments attached 
and tbe offerings made. The property was 
thus property belonging to the sehait or 
trustee personally, and the benedoial enjoy- 
ment of it was in him and tbe mortgage 
was by him as sebait. In these particulars 
the case differs materially from the case 
before ne and could, I think, therefore, be 
distinguished from it. It was also found in 
that case that the mortgage objected to 
was really a valid one according to custom, 
as it was made to a member of the family of 
sehaits and Mr. Justice Beaohotoft based his 
judgment entirely on that ground. Tbe 
question of estoppel, therefore, really did not 
ariee intbe case and as Mr. Justice Mookarjee’e 
opinion on that qaestion does not affect the 
present case, it is unnecessary to examine 
it fully or to consider whether it should 
be followed. The real qaestion in such 
oases as those in Oalontta is whether the 
rule that a man should not be allowed to 
plead again'tt bis own deed and to deny 
the truth of a declaration, act or omission 
of bi8 which another man has believed and 


acted upon to bis disadvantage, should pre- 
vail against the rnle that a trnstee cannot 
transfer bis office of trusteesbip or vary 
the terms of it. There is a oonffict of opi- 
nion in that High Court as to the answer 
to that question. See SrimaU MalUka Vast 
V. ^atanmani Ohakervarti (7) and the two 
cases quoted above. I reserve my opinion 
on it in tbe otroumstanoes. 

Tbe anthorities quoted for the appellants, 
therefore, do not affect the view I have al- 
ready expressed. The plea of estoppel 
most thus be disallowed in the oiroum* 
stances of this case and as that is the only 
plea raised before ns, the seccnd appeal 
must be dismissed with costs. 

Bt the Cocax.^Thememorandum of objec- 
tions is not pressed and is dismissed with 
costs. 

M. c. P 

Appeal dismissed-, 
Memo, of objections dismissed. 


UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. 

Civil Rsvision No. 115 op 1919. 
August 7, 1919. 

Present:^ Mr, Pratt, J. C. 

MA E KO — Applicant 
versus 

MA PWA HMI AND ANOTHER — RESPONDENTS. 
Civil Procedure Code (Act V o/‘190S), 9.115, scope 

of— Revision, interference in, when permissible Juris- 

diction, question of. 


The applicatiou of section 116 of the Civil Pro- 
cedure Code is very limited and its provisions must 
bo construed strictly, [p. 603, ool. I.] 

A material irregularity or illegality is not in itself 
a sufficient ground for revision under clause (c) of 
section 115 of the Civil Procedure Code. There 
must have been at the same time a wrong or irregular 
exercise of jurisdiction, [p. 603, col. 2.] 

Mr. Mau«ffSu, for the Applioant. 


xnis IS an application 

revision of the decree of the Distr 
Court, Shwebo, under section 115 nf 
Code of Civil Procedure. 

The two main grounds on which 
application 18 based are, first, that there 
an illegality or material irregularity in 
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duly ooDsideriog' the point as to whether under 
Buddhist Law, husband and wife should be 
regarded as partners in business; and, seoondly, 
that the lower Court was wrong in law in 
holding that the husband was not res- 
ponsible for bis wife’s debts. 

As a matter of faot the Judge oonsidered 
the law on the point and oame to the 
eonolusion that there was no partnership 
between the husband and wife in the 
ease in question. 

This Court is, therefore, simply asked 
to revise the finding of the Distriot Court 
on the ground that it was wrong in law. 

It seems clear that this is a (|uite in* 
Buffioient ground for interference on re- 
vision. 

The law as to the scope of section 115, 
Civil Procedure Code, is explicitly laid 
down by the Lords of the Privy Council 
in Balakriskna Udapar v. Vaiudeva Aipar 
( 1 ). 

In the course of the judgment in that 
case it is remarked: *'Tbe ll5th section 
of the Civil Procedure Code enables the 
High Court, in a case in which no appeal 
lies, to call for the record of any case, 
if the Court by which the case was 
decided appears to have acted in the 
exercise of a jurisdiction not vested in it 
by law, or to have failed to have exercised a 
jurisdiction vested in it, or to have exercised 
its jurisdiction illegally or with material 
irregularity, and further enables it to 
pass such an order in the case as the Court 
may think fit. 

’ li will be observe i that the section applies 
to jurisdiction alone^ the irregular exercise^ 
or non exercise of it, or the illegal assump’ 
tion of it The section is not directed 
against conclusions of law or fact in which 
the question of jurlsUction is not involved.'* 

In the present instance the ground on 
which the Court is asked to interfere is 
solely that certain conclusions of law on 
the part of the Distriot Court are wrong. 

There is no question of jurisdiction in- 
volved. 

Counsel for applicant relies upon a 
recent ruling of the Chief Court of Lower 

(1) 40 Ind. Cas. 650; 11 Bur. L. T. 48; 15 A. L. J 
645; 2 P. h. W. 101; 33 M. L. J. 89; 26 0. L.J. ui. 
19 Bom. L. R 7 6; (1917) M. W. N. 62fi; 40 M. 793.’ 
6 L, vr. 501} 22 0. W. N. 60} 44 I. A. 261 (P. 0.). ' 


Burma in Qoridut Bagla v. Bookman (2). 

In that case Ormond, J., referring to 
the judgment of the Privy Council cited 
above, remarked: The judgment does not 
deal with clause (c) of section 115 beyond 
paraphrasing it as the irregular exercise 
of jurisdiction.” I can find nothing in 
this judgment which is inconsistent with 
the decision in Zeya v. Mi On Kra Zan 

is). 

The ruling in Zeya's case (3), it should be 
noted, was to the effect that if the lower 
Court has failed to take into account 
some proposition of law or some material 
faot in evidence, it has acted illegally and 
its decision may be revised. 

Towards the end of the judgment in 
Qoridut Bagla v. Bookman (2) Ormond, 
J., sums up bis view of the meaning 
of the third clause of section llfias follows:— 
The question, I think, resolves itself into this: 
was the method irregular by which the conclusion 
of fact or of law wis arrived atf If the 
Judge arrives at a conclusion of law or of 
faot without having oonsidered the law or a 
material part of the evidence or by misunder- 
standing or erroneously recording the state* 
ments of Pleaders or witnesses, the method 
of arriving at such conclusion is illegal and 
irregular, and is a good ground for revi- 
sion, provided that the irregularity is 
material and the petitioner has suSered an 
injustice thereby.” 

The language used is very guarded, 
but with all due deference to the authority of 
the learned Judge, it seems to me he has 
travelled beyond the limits of inter- 
ference under section 115 as interpreted 
by the Privy Council. He practical- 
ly holds that, if the method by which 
a conclusion of law or fact is arrived at 
is irregular, this is in itself a sufficient 
ground for revision, provided that the 
irregularity is material and the petitioner 
has suffered an injustice. This view seems 
in effect to ignore the question of juris- 
diction altogether and treats clause ( 0 ) 
of section 115 as if the words "in the 
exercise of its jurisdiction” were not present. 

In the Privy Gouaoil judgment referred 
to it was definitely laid down that section 115 
refers to jurisdiction alone, and is not 

(2) 47 Ind. Oas. 781; 12 Bur. L. T. 6) 9 L. B. E. 263. 

(3) 2 L. B. R. 333. 
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dirsotsd asainst oonolusions of or fact 

in whioh the question of juriadiotion is not 

involved. 

There is no sufffifeation that this exposi* 
tion of its meaning is oon6ned to the first 
two olanaes of the section. 

Clause (c) of the section is paraphrased 
"to have exercised its jurisdiction illegally 
. or with material irregularity.*’ (The actual 
wording of the clauae ia to have acted 
in the exorcise of its juriadiotion illegally 
or with material irregularity.) 

It appears to my mind perfectly clear, 
therefore, that clause (o) must be held to 
refer to juriadiotion equally with clauses 
(a) and (6) of section 115. 

It is not permissible to construe the 
words **in the exercise of its jnrisdiction as 
though they meant no more than in its 
capacity as a Court.” If that is all they 
mean, the words are snperflnous and oonld 
be dispensed with, since in one sense a 
Court always passes orders in the exercise 
of its jurisdiction. 

Clause (c) cannot be divorced from the 
other two clauses of the section, but mast 
be read in its relation to them. 

It is impossible to escape from the 
oonclosion that acting illegally or with 
material irregularity in the exercise of its 
jurisdiction connotes an illegality or 
irregularity in a matter toucbing jurisdiction. 
In other words, there must be a question 
of jnfisdiotion involved. A mere illegality 
or material irregularity, in which no question 
of jnriediotion is involved, does not justify 
interference, 

There mast have been a misuse or 
abuse of its juriadiotion by the Court to 
warrant interference on revision. 

This is in accordance with the view 
taken by a Bench of the Calcutta High Oonrt 
in the case of Chandra Kishore Roy v. Rasat Ali 
(4), where the facts were much stronger than 
in the present instance, since the decree, 
which it was sought to revise, was 
admittedly based on a wrong assn motion of 
fact. 

The application of section 115 is very 
limited and its provisions must be construed 
strictly. 

It is not intended that it should take 
the place of a ssmni appeal, which would 

(4) 44 Ind. Caa. 768; 22 0. W. 627; 27 0. L. J. 


be the practical effect, if it were held 
that a mistake of law or a wrong view of 
the law justified the interference of the 
High Court on revision, even thongh the 
qnestion of jurisdiction was not involved. 

It may be desirable, especially in Upper 
Burma, that the power of revision shonld 
be extensive, bnt that does not make it 
permissible to construe the section in a 
manner which I hold to be clearly 
opposed to the interpretation of its meaning 
given in Balahrishna*s cass (1). 

To summarise my view of the position, 
a material irregularity or illegality is not 
in itself a sufficient ground for revision 
under clause (c) of section 115. There 
must have been at the same time a wrong 
or irregular exercise of jurisdiction. 

The application is dismissed. 

A ‘pplication diimuied. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 470 of 1918. 
January 16, 1919. 

Present'. — Mr. Justice Phillips and 
Mr. Justice Krishnan, 

RANGANAYAKI AMMAL and another — 
Defendants Nos. 1 and 2— Appellants 

xersus 

PARTHASARATHT AYTANGAR and 
anoihbr— Plaintiff and Defendant No. 3 — - 

— Respondents. 

Transfer of Property Act (1^ o/ 1882), t. 66 (4) — 
T’endor and purchaser — Mortgage bond, unregistered, 

executed to secitre unpaid -purchase-money, effect of 

Vendor^s hen, whether etstivguished — "'Contract to the 
contrary" what is — Suit on mortgage bond as simple 
money bond, whether maintainable. 


Where an unpaid vendor takes an unregistered 
mortgage bond from the vendee to secure the 
payment of the purohase-money, the bond, being 
inadmissible in evidence as affecting the property 
sold, is not a contract to the contrary within the 
meaning of section 66 (4 of the Transfer of Pro- 
perty Act and does not operate to extinguish the 
vendor’s lien [p 60 1, col. .] 

Such a bond may be treated as a simple money 
bond and a suit would be maintainable on its 
as such bond. [p. 5U4, col. 1.] • 

Seoond appeal against the dearee of the 
Oonrt of the Temporary Snhordinate Jndge 
Vellore, in Appeal Sait No. 51 of I 917 ' 
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preferred against the deoree of the Court 
of the District Munsif, Arni, in Original 
Suit No. 1218 of 1914. 

FACTS appear from the judgment. 

Mr. F. 0. Seshackarriart for the Appel- 
lants.— The suit is not maintainable. The 
plaintiff, having chosen to take a mortgage 
for the balance of the purchase^ money, can 
only sue on the mortgage. As the mortgage 
has not been registered, he cannot sue on 
it. The vendor’s lien cannot also be enforced, 
as it became extinguished by the execution 
of the mortgage. 

Mr. J?. N. Atangar, for the Respondents. — 
In the plaint the bond is treated as a simple 
money bond, and the plaintiff has also 
prayed for enforcement of the vendor’s 
lien. The suit is, therefore, having regard 
to these specific prayers, maintainable. 

There is no legal objection to treating 
the mortgage as a simple money bond when 
there is a technical defect in the mortgage. 
It does not form a contract to the contrary 
within the meaning of section 55 (4) of the 
Transfer of Property Act. 

As the mortgage cannot legally be enforced, 
no inference can be deduced of tbe inten- 
tion of the parties to extinguish the vendor’s 
lien. 

JUDGMENT. — It is contended for ap- 
pellants that plaintiff’s suit is not main- 
tainable, as it is based on a mortgage 
dead Exhibit A which has not been re- 
gistered and it is inadmissible in evidence. 
Plaintiff, however, recognised his difficulty 
and has treated Exhibit A in his plaint 
as a simple bond and has further asked for 
the enforcement of bis vendor’s lien for 
unpaid purchase money which formed the 
consideration for Exhibit A. There being 
these specific prayers in the plaint, the 
suit is certainly maintainable. 

It is further urged that plaintiff gave up 
his vendor’s lien by taking the bond Ex- 
hibit A, It must, however, be treated merely 
as a simple money bond not affecting 
immoveable property and as such does not 
in itself form a contract to the contrary 
within tbe meaning of section 65 (4) 
Transfer of Property Act. If Exhibit A 
could take effect as a mortgage as intended 
by the parties to it, it might well be that 
it constitutes a contract to the contrary but 
inasmuch as it cannot take e^eot as 'such 


there arises po inference that the parties 
extinguished the vendor’s lien. 

Exhibit A WR8 executed only to Ist 
defendant, but tbe Subordinate Judge has 
made both her and her husband 2nd de- ' 
fendant liable, and it is sought to snppott 
his order by reason of section 233 
of tbe Contract Act, That section would 
only be applicable if Ist defendant were the 
agent of 2nd defendant, but she is not. The 
Subordinate Judge appears to find that 
Exhibit A was executed henamt in 1st 
defendant's name for 2nd defendant but 
there was no issue on this point, and Mr. 
Sesba Cbarriar, who appeared for both 1st 
and 2Qd defendants, objects to tbe finding 
and states that tbe plaint property belongs 
to Ist defendant and not to 2nd defendant, 
and we accept this statement and find 
tbe 1st defendant alone liable to plaintiff 
for the paroba6e*moDey Tbe lower Court’s 
deoree ie, therefore, confirmed except that 
2nd defendant must be exonerated. First 
defendant will pay plaintiff’s costs in this 
second appeal and 2nd defendant will be^r 
bis own costs. 

M.C. p. 

Decree modified. 


ALLAHABAD HIGH COURT. 

PfiivT Co.'NOL Appeal No. S op 1918. 

November 22, 1919. 

Present : — S^r Grimwood Mears, Kt,, 
Chief Justice, and Justice Sir P. 0,' 

Banerji, Kt. 

Nawah MUHAMMAD SaJJAD ALI KHAN 

AND OTHERS — DsFENDANTi— APPLICANTS 

Nawa6 MUHAMMAD ISHAQ KHAN and 
CTBER3-PL)irNTiPP8 — Opposite Parties. 

/n Uct V O/1908), s, )09-Appeal 

Council on interlocutory matter, 
u'hether permissible. * 

interlooutoiy in their nature 
rnnn5i^® allowed to be preferred to His Majesty in 
Council ODly when their decision will practically 
put an end to the litigation and finally decide the 
rights of ihe parties, (p. 606, ool. 

^ pplioatiju f .r leave to appeal to His 
Majesty in Ooprojl, 
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Mr. S, 0. Multerjee^ for the Applioants. 

Mr, K, N, Kat}u, for the OppDsite 
Party, 

JUDGMENT. — This is an applioation by 
the parties who were defendants in the 
Court of the Subordinate Judge for leave 
to appeal to His Majesty in Counoil against 
a deoision of this Court, dated January 9th, 
1918. It appears that an action was ooui’ 
menoed on July 3rd, 1915, for the recovery 
of mesne profits and when that action 
came on, the defendants took as their first 
point that this action was barred by reason 
of there having been a previous action bet* 
ween the same parties, and they relied upon 
section 11, Explanation V, of the Code of 
Civil Procedure. They enooeeded in persuad- 
ing the learned Subordinate Judge that be 
ought to regard the claim as falling within 
the principle otres oudicita. In that way the 
plaintiffs’ action came to a sudden 
termination. Thereupon the plaintiffs moved 
the High Court, and on the appeal it was 
held that the claim was not barred by 
reason of the previous action and the case 
was remanded for the deoision of the Sub* 
ordinate Judge. The result of the High 
Court deoieion was, of course, to place the 
parties exactly as they were when first the 
case was opened before the lower Court, 
with the exception that the iseue of res 
iudicata was settled in the plaintiffs’ favour. 
The defendants now apply for leave to take 
this point on appeal to the Privy Coanoil. 
Now, a reference to the pleadings shows 
that res ludicata was only one of several 
idsues put forward by the defendants. They 
contend, for instance, that the claim for 
menne profits for the years 1912 and 1913 
is barred by lapse of time, that the suit 
is not cognizable by the learned Subordinate 
Judge but ie a matter within the province of 
the Revenue Court. There are o her 
matters of eubstanoe which must be dealt 
with, involving much more than mere arith- 
metical caloalatione or perfunctory appor* 
tionment of liability amongst the defend- 
ants. In these oiroumstances it remains 
to be seen what are the principles which 
should govern an application of this kind. 
The application based upon section 109 
of the Code of C vil Procedure and tarns 
upon the meauii g tci be given to a " final 
decree *' in that aeoticn. Now this question, 
under varyirg oiroamstanoes, has been fre- 


quently litigated and, if ever a point of law 
can fairly be said to be crystallised, it 
would seem that the time has arrived when 
it can be said that this matter is demonstrate 
ed clearly and definitely in a consistent 
series of decisions. 

The defendants’ Counsel quite naturally 
drew our attention to Saiyid Muzhar 
Rossein v. Musammat Bodha R^bi (1) and if 
he could have shown us that a deoision 
on the res judicata point would in any event 
have settled the rights of the parties except 
as to m'jra mechanical workings out of 
the decree, we should have granted the 
defendants a certificate and allowed the 
appeal to goto the Privy Connoit. A deoision 
of the Privy Council affirming that of the 
High Court would, however, leave the various 
issues, above referred to, still in contention 
between the parties. The plaintiffs’ Counsel, 
who opposed the applioation, referred us to 
several oases beginning with that of Kaus-lla 
V. Rarn Sarup (2), Ahmad Husain v. Gobind 
Krishna Narain (3), Nuri Mian v. Ganges 
Sugar Works Limited^Gaicnpore (4) and finally 
the case of Danhy v. Tafazul Hussain (5). 
Now in each of those authorities there was 
a decision on some one point, just as in 
the case now under consideration there was 
a decision that the claim was barred but 
there were also outstanding points of con- 
siderable importance and of snob a character 
that it oonld not be said that in whichever 
way the decision of the Privy Coanoil went 
the matter would be concluded. All of 
these oases are conveniently grouped 
up in the Patna deoision [D^nby y 
Tafazul Hussain (S^J and there is thus 
a uniform consensus of opinion that appeals 
on matters interlocutory in their nature 
should be allowed to be preferred to His 
M.jeaty in Coanoil only when their deoision 
will praotioally put an end to the litieatinn 
and finally deoide the rights of th ^ 


^PP^*C(^tion dismisMil 

J. 680 ® L. J. 20; 6 Sar. P.' c 

(3j 9 

14) 32 Ind, Cas. 360,. 3S A im 
g^(6) 46Ind. 008.290, (, 9 , 8 , 
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MADRAS HIGH COURT. 

Second Citil Appbai. No. 1905 op 1918. 
Septembers, 1919. 

Present: — Mr. Jastioe Bakewell and 
Mr. Jnstioe Moore. 

VENKATA PERUMALLA PILIiAE 

AND OTHERS— Dependants Nos. 3, 4 and 5 

Appellants 

versus 

MARAPUDI VENKATASWAMI NAIDU 
— Plaintifp— Respondent. 

Civil Procedure Code (Act V of 1908J, 0. XLl^r, 
22—Appellant^ admission of^ that appeal does not lie, 
effect of— Cross-objections, whether can he heard. 

An admission by an appellant at the hearing of 
the appeal that the appeal does not lie amounts 
in effect to a withdrawal of the appeal nnder Order 
XLI, rale 22, Civil Procedure Code, and the respond, 
ent is in such a case entitled to be heard on his 
orosB.objeotions. 

Alagappa Chettiar v. Ckor.Jealingam Chetty, 48 Ind. 
Oas. 203; 36 M. L. J. 230; 41 M. 904; 8 L. W. 240; 24 
M. L. T. 137; (1918) M. W. N. 638, distinguished. 

Seoond appeal against the decree of the 
Distriot Coart, North Aroot, in Appeal 
Sttit No. 160 of 1917, preferred against the 
decree of the Coart of the Distriot Mansif, 
Tirnpati, in Original Suit No. 120 of 


the appeal did not lie beoaase the matter 
to which it relates was not the eabject 
of appeal to the lower Appellate Coort, 
and he has argaed that the respondent 
cannot proceed with his memorandam of 
objections becaase the appeal has not been 
withdrawn or dismissed for default within 
the meaning of Order XLI, rale 22(4), 
Civil Procednre Code. Rale 22 is contained 
in the rales gronped under the sab* 
heading procedure on hearing,” and 
snb.rnle (1) applies to the hearing 
before the Court, as is shown by the 
expressions any respondent may not only 

support the decree bat 

take any cross-objections to the decree.” 
The latter privilege depends upon bis 
having adopted a certain procedure before 
the case comes on for hearing. 

Sub rule (4' applies to oases in which 
throngh some action or negligence of the 
appellant, the case does not come before 
the Court for hearing and the respondent 
might, therefore, without some express pro- 
vision be deprived of his right to take 
cross-objections. 


1916. 

PACTS appear from the judgment. 

P, M. Srinivasa Aiyar (with him Mr. 

A. Venkatachelam), for the Appellants. I 

admit the appeal does not lie bat the 
respondent shoald not be heard on his 
memorandum of objections, as the appeal has 
not been withdrawn or dismissed for default. 
Order XLT, rule 22 (4), Civil Procedure 
Code. The appeal is not for hearing before 
the Court. 

Mr. T. Naratimha Iyengar, for the Re- 
spondent. — Virtually the intimation by the 
appellant’s Vakil amounts to a with- 
-drawal of the appeal. The case is for 
bearing before the Court and I am entitled 
to urge my oross-objeotions. As conceded 
by the appellant’s Vakil the lower 
Appellate Court has based its decision on 
a matter not covered by the issaes. 

JUDGMENT. — Vakil for appellants ad- 
mits that the appeal is inoompetent since it 
is based on a matter not before the lower 
Appellate Clourt. The seoond appeal is 
dismissed with costs. 

Memorandum of Objections. 

Upon the appeal being called on for 
hearing, the appellants’ Vakil stated that 


The decision in Alagappa Ohettiar v. 
Qhockalingam Oheity (1) deals with the case 
of an appeal barred by limitation, which, 
therefore, never comes before the Conrt for 
hearing. In the present case the appellants’ 
Vakil in effect wishes to withdraw from the 
appeal because it is incompetents 

We think that since the cash is before us 
for hearing, the respondent has the right 
to take his cross-objections under rule 22 

\ i /• 

^ The District Judge has based bis deoi* 
Sion on a case which was not raised by 
the issues or included in the grounds of 
appeal. The decree of the lower Appellate 
Court is set aside and the decree of the 
District Muneif is restored with costs 
throughout. 

M. C. P. 


Appeal dismissed] 
Memo, of objections allowed. 


( 1 ) 48 Ind, Cas. 203s 36 
L. W. 240; 24 M. L. T. 187; 


U. 1. J. 286; 41 hi. 904; 8 
(1918) M. W. N. 668. 
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MAUNG TUB MATIHG t>. MA TW«. 

UPPER BURMA JUDIOfAL COMMIS- 
SIONER’S COURT. 

SaoOMD CiTii. Appeal No. 104 op 1919. 

Jnly 18. 1919. 

Present: — Mr. Pratt, J. 0. 

MAUNG TUN MAUNG and another— 
Defendants — Appellants 

versus 

MA YWE AND OTHERS— Plaintiffs— 

U 0 QOAWFE V k 

Civil Procedure Code (Act V of 1908'. 0, XXXI7, rr. 

7, 6— Mortgage — Redemption^ decree /or— Preliminai y 
decree, whether can he executed — Payment after ej^iry 
of period fixed hut before final decree, effect oj— Final 
decree, whether must be passed— Procedure* 

The prelimioary decree in a suit for redemption is 
proyisionai and until it is made final, redemption 

cannot be permitted, [p. 607, col 2-3 

Order XXXIV, rule 8, of the Civil Procedure Code 
provides for an extension of time for good cause 
shown, and ordinarily where a mortgagor decree- 
holder wishes to pay in tbe redemption money 
after the time specified but before the final decree, 
the correct course for him is to apply for an ex- 
tension of time. The Court may, however, treat an 
application to pay in the moneyas tantamount to 
an application for extension of time. But the Court 
is not absolved from the necessity for passing a 
final decree and there is no provision for the execu- 
tion of the prelimiuMy decree before it has beeu 
made final, [p. 608, col. 1.] 

Mr. 0. Q, 8, tillay, for the Appellants. 

Mr. Mating Sw, for the Respondents. 

JUDGMENT. — Appellants were defend- 
ants in Civil Regnlar Case No. 88 of 191 7 
of tbe Township Court of Sale. 

Plaintiffs sued for redemption under a 
usufraotuary mortgage and were granted a 
decree in Civil Appeal No. 10 of 1918 of the 
District Court of Magwe. 

In accordance with the provisions of Order 
XXXIY, rule? (d), the decree ought to have 
contained a direction that if the money was 
not paid on or before the date fixed, the 
mortgaged property he sold. 

In the appeal decree a date was rightly 
fixed for the payment of the money into 
Court under Order XXXIV, rule 7, sub rule 
(c), and I do not nnderetand the remark of 
the learned Additional Judge of this Court 
on second appeal that it is unneoe.s5ary to fix 
a date for redemption in nsnfruo’uary mort 
gages. 

Rule 7 is quite clear and applies to nsu- 
frnotnary mortgages. The first Appellate 
Court fixed the 9th of September 1918 as the 
date on or before which tho money was to be 
paid into Court, 


On the 4bh of October 1918, the decree- 
holders paid the money into Court and 
applied for the land to be attached and made 
over to them. Although the time specified 
in the decree for the payment of the money 
into Oonrt had elapsed, the Conrt ordered 
the land to be attached and made over to 
the decree holders, and this was done. 

The judgment-debtors were given no notice 
of the application nor were they given any 
opportunity to show cause against the order 

being made. - . n 

The jadgmetit-debtors appealed against tbe 

order in execution withnat success, tbe Court 

holding that respondent could redeem at any 

time he was in a position to pay tbe money 

into Court. 

Tbe Jndge appears to have been led to 
state tbe case in such nnqaalified terms by 
the remark as to the absence of necessity to 

fix a dale already referred to. 

He saw that under the circumstances it 
was inequitable that the decree-holders should 
reap a crop, which they had not sown, 
without paying compensation, but could think 

of no remedy. 

An appeal has now been preferred to this 
Court agains-! the crder in execution, on the 
ground that as the time specified for redemp- 
tion had elapsed and no extension had been 
applied for or granted, the Court was in error 
in holding that the decree holders could pay 
the money into Court at any time they could 
afford to do so. 

Jt was also oontended that appellants 
ought to be allowed to reap their crop or an 
order made to that effect before redemption 
was allowed. 

There are numerous authorities for bold- 
ing that tbe first decree in a mortgage snit 
is provisional and that until it is made final, 
redemption cannot be permitted. 

The subject was discussed exhaustively in 
Maung Lu Tha v, Maung Bman (1) and it 
was held that until an order has been made 
nuder section 93 of the Transfer of Property 
Act, tbe decree-holder may redeem at any 
time subject to the law of limitation. It was 
farther pointed out that a decree under see- 
tion £2 of tbe Transfer of Property Act is of 
the nature of a decree nisi and that it does 
not foreclosa the decree holder nntil an 
order to that effect has been passed under 
eectioD 93. 

(1) U. B. R. (1897-1901) II, 682. 
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The latest Calcutta ruling cited is in 1908, 
Bepin Behary Shaha v. Mokiinda Lai Ohnsh 
(2), in which it was held that a person, who 
does not deposit the redemption money within 
the time allowed, can redeem afterwards 
before a 6nal order is made under section 
93 of the Transfer of Property Act. 

The foreolosare adopted in that case was 
different to the pref^ent, as the plaintiff 
applied to have the decree made absolute, 
whereas in the present case there was no 
application for a final decree but an applica- 
tion was made for execution of the decree 
by attachment and delivery of possession. 

Rales 7 and 8 of Order XXXIV have 
replaced sections 92 and 93 of the Transfer 
of Property Act and provision is made for 
preliminary and final decrees in redemption 
suits. The principles involved remain the 
same. 

Both section 93 of the Transfer of Property 
Act and rale 8 of Order XXXIV provide 
for an extension of time on good cause 
shown. 

Ordinarily, therefore, where the decree- 
holder wishes to pay in the redemption 
money after the time specified but before 
the final decree, the correct course would 
seem to he for him to apply for an extension. 

Apparently, however, in view of the array 
of authorities on the sobjeot, the Court would 
be justified in treating an application to pay 
in the money as tantamount to an application 
for extension of the time. 

The Court, however, is not absolved from 
the necessity for passing a final decree and 
there is no provision for the execution of the 
preliminary decree before it has been made 
final. 

The positior, therefore, is that the decree- 
holders were entitled to redeem, that 

the Court was bouod to pas^ a final decree 
before allowing redemption and must pass 
a final decree in the terms specified in rule 
8 . 

This has not been done and the procedure 
adopted by the Court was wholly irregular, 
in consequence of which it seems certain an 
iniustioe has been done to the mortgagees, 
who have been deprived of their crop. 

As the money was not paid into Court 

until after the date fixed in the preliminary 

decree, I consider the Court ought to have 

issued a notice to the judgment. debtors to 
(2) 1 Ind. Cas. 780, 36 C. 1 -2; 8 C. L. J. 547. 


show cause why a final decree should not be 
passed. 

It would then have been able to put the 
decree-holders on terms as to the disposal 
of the crop before passing the final decree, 
having regard to the provisions of section 
51 of the Transfer of Property Act. 

I accordingly set aside the decree of the 
District Court on appeal and the order of 
the Township Court in execution. 

There is as yet no final decree but the 
money has been paid into Court. 

Payment must he entered in the original 
mortgage proceedings and the Township Court 
will call upon the judgment-debtors to show 
cause why a final decree should not be 
passed under Order XXXIV, rule 8, 
Orders must then be passed according to law, 
after hearing both parties, in the light of 
the remarks made in this judgment. 

Appellants will be granted costs through- 
out. 

Decree set aside. 


MADRAS HIGH COURT. 
Second Civil Appeal No. 1975 op 1918. 

October 8, 1919. 

Present: — Mr. Justice Spencer and Mr. 

Justice Kriehnan. 

agnieotram jagannadha 

CH ARYlJLU — Plaintiff — 
Appellant 


Sri Ra'a BOMMADEVARA SATTANA- 
RATANA VARAPRASADA RAO 

BAHADUR AND ANOTQER 

j DePENDANT.s — R espondents, 

124 (i of 1908 «, ss lot. UP, 

i’rocediire Code (Act V of 1908), 
. ' o* V* applicability of — Su-mmary proceed’ 

ng Sale oj ryot s holding for arrears of rent— Order 
canccZ inj sale Jor fraud or irregularity, validity of-- 

ability decinre order invalid, maintain 


^ ® holding is sold for airears of rent 

111 * ® procedure presoribed in section 

Trif«i.o° r ^ j succeeding sections of the Madras 
tKo ^aud Act and not in pursuance of a decree, 
the sale cannot be set aside by the Collector on the 
ground of irregularity or fraud, Order XXI, rules ^ 

f 
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And 92, Civil Froofidare Code, beings inapplicablo to 
snob Bales, [p. CIO, col. 1; p, 611, col. I.] 

If an order cancelling such a sale is passed, it is 
open to the auction. purchaser to sue to have it 
declared that his purchase is valid and that the order 
Betting it aside and directing a ro*sale is without 
inrisdiotion and null and void and not binding on 
him [p. 611, col. 2.] 

Order SXI, rule 90, of tho Civil Procedure Code 
applies only to cases where immoveable property has 
been sold in execution of a decree, and it cannot be 
applied except to such sales inasmuch as its language 
precludes its application to sales in general, even 
though made through Court officers, [p. 611, col. 1.] 

SdooDd appeal against the deoree of the 
Oonrt of the Temporary Sabordinate Judge, 
Masulipatam, Kistna District, in Appeal 
Suit No. 29 of 1913, preferred against the 
deoree of the Court of the District Munsif 
of Avanigadda at Masulipatam, in Original 
Suit No. 54 of 1916. 

PACTS appear from the judgment. 

Mr. /*. ifagahushanam^ for the Appellant. 
The Courts below erred in dismissing 
the plaintiff's suit as not maintainable. 
Ihe order of the Collector cancelling the 
sale is ultra vires. The sale was not held 
in execution of a deoree to attiaofc the pro* 
visions of Order XX (, rule 90, Civil Pro- 
cedure Code. It is only when the sale 
follows on a decree that it can be srt aside 
for irregularity or fraud. Here there was 
no deoree. The proceedings were eammary 
and a sale held under section 111 of t^e 
Madras Estates Land Act is altogether in- 
dependent of the provisions of the Civil 
Procedure Code. So unless the sale is set 
aside under section 131 of that Act, the 
Uolleotor 18 bound to grant to the purchaser 
a certi6oale under seoiion 124. The nor- 

chaser is entitled to have it declared that tl.e 
Ofder 3a«celhr,g the sale wa, ultra vires and 

void Seol.one 111 to 13 J, of the Madras Estates 

an mammary aod donotnqaire 

an adjudioation by theColleoter of the 

oLnn f h The sale of a holding 

ancot be said to be in exeontion of a decree 

The Madras Estates Land Act Jh; i 

rrov-d“‘f^''''?i, does not ’it"eU 

L hreVuTarliy, 

Mr. V Bumesam. for the Respondents.- 
Section 1 cf the Madias Estates Land Act 
makes Order A XI, rnles 90 and 92, Civil Pro- 
oednre Lode applicable to proceedings under 
the Madras Estates Land Act. Though there 
wnoeaprtss provision in tho Madras EstaUa 


Land Act for the setting aside of sales under 
the summary procedure, resort must be had 
to rules 90 and 92, Civil Procedure Code, 
otherwise there will be hardship to the 
aggrieved party who will be left without 
a remedy. Any other view would nullify 
the effect of the application of rule 90 to 
proceedings under the Madras Estates Land 
Act. The order cancelling the sale being 
valid, plaintiff has no locus standi to maintain 
this suit. 

Id any event plaintiff cannot sue for a 
declaration of bis title before getting a 
certificate nnder section 124 of the Estates 
Land Act. 

JUDGMENT. 

Spencer, J.— The appellant, who purchased 
the holding of a ryot at a sale held under 
the provisions of Chapter VI of the 
Madras Estates Land Act (Mad. Act I 
of 1908), brought this suit to have it 
declared that the order of the Deputy 
Collector setting aside the sale for irregu 
larities in the i.sanes of notice, on a motion 
made by the land-holder who brought the 
bolding to sale, was ultra vires and void. 
The suit was instituted in an ordinary 
Civil Court. The District Munsif who tried 
the suit held that as a Judge of a Civil Court 
he had jurisdiction to entertain it, but that 
no suit lay in consequence of the provisions 
of Order XXF, rule 92 (3), Civil Procedure 
Code. The Sub-Judge, who heard tho 
appeal, agreed with him on the point that 
the snit was cot maintainable, and held 
that it was also barred by the rule of rts 
oudicata. I have no doubt that they were 
both wrong on this point. 

If the Deputy Collector had held a sale 
of the ryot’s property in execution of a 
decree for rent passed by himself or bv 
some other Colleotor in a enit instituted 
under Art.oie 8 of Part A of the Soho 

dole tothe Act, the provisions of the Civil 

cable to this ease so far “PPH- 

allowed it. But when enmm *^2 

are taken for the rp^r 7 

sale of the ryct^s intpr 

the proviflions of seotiori a the'^f 

irg sections, the Oolleotn,. u ^P^fow- 

follow strictly the snpn’fl ^ 

^ the specific procedure laid 
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down in the Aot for the recovery of arrears 
■without having recourse to a suit. Under 
that procedure it is not provided that a 
Collector may set aside a sale on account of 
irregularities, A sale may be postponed 
under section 131 or stopped by offering 
the amount due for arrears nnder section 
122* but when once it is knocked down, the 
sale becomes final, and unless the defaulting 
ryot or some one else interested deposits 
the amount of the arrears and the costs of 
the sale together with 5 per cent, of the 
price within 30 days and so gets the sale 
set aside under section 131, it is imperative 
for the Collector to grant the purchaser a 
certificate of sale nnder section 124. The 
same was the case under the former Rent 
Act (see section 35 of Aot VIII of 1865). 
There is no provision in either Act for 
sales being confirmed, Under the former 
Rent Aot it was expressly declared in sec- 
tion 36 that no irregularity in publishing 
or conducting a sale of moveable property 
would vitiate such a sale, but this was not 
the case with sales of defaulters* holdings 
although the same rules for conducting such 
sales were made applicable by section 40, 
as it was held in Nattu Achalai Ayyangar 
V. P arthasoiTadi Pillai (I) that a suit 
would lie in the Civil Courts to question 
the propriety of a sale of immoveable property 
under the Act and to have it set aside 
for irregularities. Doraisamy Pillai v. 
Muthusamy Mooppan (2) was an instance 
of such a suit brought in a Civil Court. 

Since the passing of the present Aot it 
has been held that a defaulter can sue in 
the Civil Courts to have it declared that 
the sale of his holding was void for fraud 
or irregularity in the conduct of the sale. See 
Ohidamharam Pillai v. Muthammal (3) and 
Qouse Moideen Sahib v. Muthialu Ohettiar 

(4). 

When the prevailing law was that enacted 
by Aot VIII of 1865, a purchaser could have 
brought a suit such as the present to 
declare that the Deputy Collector had no 
power to set aside a sale once completed 

(1) 3M. 114*. 

(2) 27 M. 94; 13 M. L. .T. 479. 

(8) 23 Ind. Cas. 624; 38 M. 1042; 16 M, L, T. 340; 1 

L W. 414» 

*{4) 21 Ind. Gas. 762; (1914) M. W, N. 65; 14 M. L. 

, 623i 26 U. L. J.36. 


[see Vein Periyd Mira v. Moidin Padska '. 
(5)J and in this respect too the enactment 
of Aot I of 1908 has not effected any, 
alteration in the law. 

There being no other substantial objection ' 
to the plaintiff succeeding in this suit, the 
decrees of the lower Courts are reversed 
and the plaintiff will be given a declaratory ^ 
decree as prayed for with costs throughout ■ 
from 1st defendant. \ 

Krishman, J. — The lower Courts have] 
dismissed the plaintiff’s suit as barred by 
Order XXT, rule 92, clause (3), Civil ^ 
Procedure Code (Aot V of 1908), and hence 
this second appeal by him. 

He purchased the 2nd defendant’s father’s 
holding at a rent sale held under section 
118 of the Estates Land Aot, when sold in 
public auction for arrears of rent due by 
the latter as a ryot to his land-holder, the 
let defendant, who is the proprietor of the 
Southvallur Estate. The Revenue Inspector, 
who was appointed as the selling officer 
under section 116 of that Aot, accepted the 
plaintiff’s bid and knocked down the pro- ' 
perty to him and received payment of the 
sale price as provided for in section 123. 
No application was made for setting aside 
the sale under section 131. Nevertheless 
the Deputy Collector, acting on a petition 
put in by the let defendant’s manager 
which alleged certain irregularities in the 
oondnot of the sale and consequent loss by 
the holding being sold for a grossly in- 
adequate price, set aside the sale and direct- 
ed a re-sale. A review petition by the 
plaintiff was rejected after hearing the 
parties and the original order was con- 
firmed. 

Plaintiff has brought the present suit to 
have it declared that his purchase was a 
valid one and that the order setting it 
aside and directing a re-sale was without 
jurisdiction and null and void and not 
binding on him. 

In making his order the Deputy Collec- 
tor purported to aot under Order XXI, rule 
90, Civil Procedure Code, read with section 
192 of the Estates Land Aot. The lower 
Courts have supported this view, and it is 
thus necessary to examine these provisions 
to see if that view is correct. 

Section 192, Estates Land Act, no doubt 


^5) 9 M. 332. 
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makes rales 90aad 92 applioable to pro- 
oeediDgs nnder the Ac^, for the aorrespood- 
ing seotioDS 311, 312 and 314) of the old 
Code are not exoepted seotiooe id seotion 192, 
olaase (a). To decide the question as to what 
proceedings in particular they apply to and 
whether they apply to the rent sale proceed* 
logs before as, we must examine the langu- 
age of those rales themselves. Now if we 
torn to rale 90, we Bad that it applies only 
to oases where immoveable property has 
been sold in exeoation of a decree; the 
role, therefore, cannot be applied except to 
snob sales, as its language preolades its 
application to sales in general even though 
made through Court officers. The difficulty 
in applying this rule to the rent sale before 
us is that it was not made in execution of 
any decree at all. An examination of sections 
111 to 134 of the Estates Land Act, which deal 
with such rent sales, does not disclose any- 
thing in the nature of a decree being 
passed; there is no adjudication by the 
Collector of any rights of the parties. 
Neither the sale of a bolding nor that of 
property distrained under seotion 93, Estates 
Land Act, can with any justiBoation be 
held to be a sale in exeoation of a decree. 
It seems, therefore, to be clear that rule 90 
cannot be applied to suoh sales. 

It was suggested that this view would 
nullify the effect of the application of rule 
90 to proceedings under the Estates Land 
Act. That is not so, because the rule 
would apply to sales in exeoation, for ex- 
ample, of rent decrees passed by the Revenue 
Courts. 

If rule 90 does apply, rule 92 also 

cannot apply and the bar pleaded to the 

present suit under olaase (3) of the latter 
seotion fails. 

It is conceded that no section of the 
Estates Land Act taken by itself gives the 
Deputy Collector power to set aside the sale of 
a holding for any irregularity. In the case 

property sections 103 
and 104 make some provision for ordering a 
resale for certain irregularities mentioned 
m the latter seotion. But no snob provi- 
sion exists in the case of sales of holdings. 
In fact the language of seotion 124 seems 
to preclude the idea of the sale of a 
holding being set aside for irregularity, for 
nnder olaase (2) thereof the Colleetor is 
pound to grant a eertiBoate of sale to the 


purchaser when the purchase- money is paid 
under seotion 123 save in the sole instance 
of an application under seotion 131 having 
been made and granted. Seotion 131 deals 
only with an application to set aside the 
sale of a holding on payment of the 
amount specified in the proclamation of sale 
and costs to the land-holder less any amount 
paid to him subsequently, and 5 per cent, 
of the purchase-money to the purchaser; 
it is similar in character to rule 89 of 
Order XXI, Civil Procedure Code. That 
seotion has nothing to do with oases of 
irregularity in publishing and conduoting 
sales. If we turn to Schedule B to the 
Estates Land Act which mentions the various 
applications that can be made under the 
Act, we find that it makes no mention of 
any application to set aside the sale of a 
holding for any irregularity, the only ap- 
plications referred to therein in this oonneo- 
tion being applications under sections 114, 
131 and 133; see Nos. 18, 19 and 20 of 
that Schedule. It seems, therefore, that the 
Legislature did not contemplate applications 
based on irregularities to set aside rent sales 

of holdings. 

It cannot be argued that the sale re- 
mained incomplete till the Deputy Collector 
decided whether the bid of the highest 
bidder should be accepted or not, for under 
sections 118 to 123 of the Estates Land 

seems to be oast on the 

Belling officer. 


oonomsioD that the Deputy Collector had 
no power to set aside the sale to the 
plaintiff as he did, and hie aetion in 
doing eo was ultra vires. In these oironm- 

staneeB it is oonoeded that the Civil Court 
has jurisdiotion to give a declaration de 

f invalidity of the order and 

pJaintifi’a purehaae. See 
Chidarnbaram PtUai y. Muthammal (3), where 
also the order was found to be wiThont 
jnrisdiotion. The suggestion that Tn the 
above view a person who haa su&red lo« 
on account of irrennUrif,. 

conduct of a rent *"1^ of a 

be left without a suitable remedy'^ even 

iptoL" fit? ■' “ 

tion in deciding the nn® ’w**^”®***®*'®' 

oar decision must deperd 

visions of the law as we find it!^ P™' 
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It; was finally argued that, withoat get- 
ting a sale certifioate under section 124 of 
the Estates Land Act, plaintifi is not entitled 
to a declaration of his title to the land. 
But that is not the declaration he is 
claiming. His prayer is to deslare 
that his purchase is valid and that the 
order setting it aside is invalid. Such a 
declaration cannot be treated as a futile one, 
as the Revenue Authorities will no doubt 
act according to it, when produced to them, 
and give plaintiff a sale certificate and 
possession of the land as required by sec- 
tion 124. 

No ob)eotion having been raised in this 
suit to the validity of the plaintiff’s pur- 
chase on the merits and it not being ex- 
plained how plaintiff’s suit is barred by 
limitation, though an issue was raised on 
the point as additional issue No. 6, and 
the Depuly Collector’s order setting aside 
his purchase being found to be ultra ViVca, 
we most give him the declaration he has 
asked for in the plaint. 

The decrees of the lower Courts must, 
therefore, be reversed and plaintiff’s suit 
decreed as prayed for with costs throughout 
against the let defendant. 

M.C.P. 

Appeal allowed. 


LAHORE HIGH COURT. 

Miscellaneous Second Appeal No. 863 

OP 1919. 

December 1, 1919. 

Present: — Mr. Justice Sbadi Lai 
and Mr, Justice Wilberforce. 

RALIA RAM — Defendant — 

Appellant 

versus 

MULK RAJ AND GIAN CHAND, minors, 

- THROUGH WADHAWA, THEIR Maternal UNCLE 

Plaimifps and oihebs— Dependants — 

Respondents, 

Civil Procedure Code {Act V of 1908), s. 99, 0. J, 

3 Declaratory suit hy reversioners in respect of 

several alienations, whether mavitainahle — Appeal- 
Misjoinder of parties and causes of action, whether can 
be made ground of appeal — Decree, whether can he set 
y,side on ground of misjomder. 


Plaintiffs sued for a declaration that alienations 
made by their father and uncles were without con- 
sideration and legal necessity and did not affect their 
reversionary rights. The land had been mortgaged 
on various occasions and eventually sold and all the 
mortgagees as well as the vendee were impleaded as 
defendants. A preliminary objection that the suit 
was bad for misjoinder of parties having been taken 
and upheld, the plaintiffs proceeded in their case 
against the vendee only. Their suit was dismissed. 
On appeal the District Judge held that there was 
no misjoinder of parties or causes of action and 
reversed the decree of the first Court, Defendants 
preferred a second appeal to the High Court: 

Held • 1 1 that the suit was not bad for misjoinder 
of parties and the plaintiffs were competent to h^ng 
one suit against the vendee and the prior mortgagees; 
[p col, 1.] 

Rup Narain v. Musammat Oopal Devi, 3 Tnd. Cas. 
882; 93 P. R. 1909.- 6 A. L. J. 6h7 (P. C.U 10 G. L. J. 
68; 13 0. W. N.920; 6 M. L. T. 423; 11 Bom. L. R. 
633;36C. 780; 68 P. L. R. 1910s 146 P. W. R. 1907; 
19 M h. J. 6^: 36 I. A. 103, followed 

(2) that the order of the first Court on the point of 
misjoinder of parties vitally affected the merits of the 
case and the District Judge was justified in reversing 
the decree and remanding the suit for the trial of 
the original plaint, [p, 513, cols. 1 & 2.] 

Miscellaueons second appeal from tbe order 
of the Distriot Judge, Gurdaspur, dated the 
14tb March 1919, reversing that of the Subor- 
dinate Judge, 1st Class, Gurdaspur, dated 
the 24th December 1918, and remanding the 
case for a fresh decision. 

Lala Mekr Ohand Mahajan, for the Appel- 
lant. 

Lala Fakir Ohand, for the Respondents. 

JUDGMENT. — The plaintiffs in this case 
sued for a declaration that alienations made 
by their father and uncles were without 
consideration or legal necessity and did not 
affeot their reversionary rights. The land 
bad been mortgaged on various occasions 
and was eventually sold, the considera- 
tion consisting mainly of these pre- 
vious mortgages. A preliminary objection 
was taken that the suit was bad for mis- 
joinder of parties. This objection was 
upheld by the first Court on the autho- 
rity of Musammat Qopal Devi v Jai Narain 
(l). The plaintiffs, therefore, proceeded in 
their case against the vendee only. Their 
suit was dismissed, and in their appeal to 
the Distriot Judge they attacked tbe decision 
of the first Court on the question of mis- 
joinder, Tbe Distriot Judge accepted the 
appeal, on tbe ground that the Privy Council 
judgment in Rup Narain v. ^dusammai Qopal 


(1) 1 P. R. 1905; 83 P. L. R. 1905; HP. W. R.1906, 
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Devi (2) had overrnled the deoision of this 
Ooart in Mutammat Qopal Devi v. J<ti 
Narain (1) and the learned Jndjfe held 
that there wa£>, thereforoi no misjoinder of 
parties or oanses of aotion. Against this 
deoision an appeal has been preferred to 
this Ooart, and the same oontentions whioh 
were raised before the District Jadge have 
been repeated before ns. It is also nrged that 
ander seotion 99, Oivil Prooednre Code, the 
lower Appellate Gonrt shonld not have revers- 
ed the deoree of the 6rit Coart on aooonat of 
misjoinder of parties or of oaases of aotion. 
Wo consider that there ia no doabt that 
their Lordships of the Privy Coanoil 
disagreed with the view of this Court ex- 
pressed in Musammat Qopal Devi v. Jai 
Narain (1) and laid down the law appli* 
cable to such oases. There does not appear 
to have baen any snbse^aent jadgmsnt of 
this Court upon the subject, but the 
Oaloutta High Court in two oases reported 
as Provahoti Debt v, RamefW'ir Mandnl 

(3) and Rametwar Mandal v. Provabati Dehi 

(4) has followed the Privy Counoil judg* 
ment in question. The position is also 
now clearer than it was in 19J5 owing to 
the amendments introdooed into the Oivil 
Procedure Code. Rule 3 of Order I is 
now on muob broader lines than the old 
seotion and gives the plaintiff the right 
to join as defendants all persons against 
whom there exists any right to relief 
in respect of a series of aots or transao' 
tmns. We may also note that the words 

Where if separate suits were brought 
against such persona any common question 
of law or faot would arise*’ were not con- 
tained in the old Code. In this oaae 
common questions both of law and faot 
did arise We, therefore, hold that in suoh 
a oase one suit can be brought against the 
vendee and the prior mortgagees. 

As for the objeotion that the Distriot 
Judge aoted against the provisions of 
seotion 99 in aooepting the appeal and 
remanding the suit for the trial of the 
original plaint, we have no doubt that 


448j II Bom L R. 83:<; 36 0. 780; 68 P. L R 191C 
{ 0 $ oind. Cas. 

^^(4; 26 Xnd. Cas. 84, 20 C L. J 2ij 19 0. W. K 



the order of the hrst Coart on thesubjeot 
vitally affected the merits of the oase; 
this is olear, as it was most improbable that 
the plaintiff oould snooeed against the vendee 
alone, who oould shelter himself behind the 
prior mortgagees. 

We, therefore, dismiss the appeal with 
oosts. 


Appeal dismiseed. 


UPPER BURMA JUDICIAL OOMMIS- 

SIGNER’S COURT. 

Civil Revision No. 113 of 1918. 

March 2^, 1919. 

Present’. —"blr. Saunders, J, 0. 
MAUNG taw — Defendant— Appucant 

versus 

M005AJI AHMED & Co, — Plaintiffs — 

Respondents. 

Buddhist Law, Burmese — Partnership — Husband and 
wife borrowing money —Presumption, 


Under Burmese Buddhist Law there is no presump, 
tion that whenever a husband and wife borrow 
money there is a partnership between the two and 
that the money is borrowed for the purposes of that 
paxtuorship. [p. 514, col. 2.] 

Mr. J. C. Ohaiterjee-t for the Applioant, 

Mr. L, K, Mitter, for the Respondents. 

JUDGMENT — This was one of three 


suits brought by the piaintiffs-respondents 
upon three separate promissory notes execut- 
ed by one Ma Z^n. The plaintiffs made 
Ma Zon and her husband, Maung Taw, 
defendants, claiming against Maung Taw on 
the ground that be was a partner with his 
wife MaZin, and, therefore, liable, although 
be had not exeouted the note. 

The Judge of the Small Cause Court held 
that the husband and wife were partners 
and gave the plaintiffs a deoree. The hus- 
band now oomes to this Court in revision 
under section 25 of the Provinoial Small 
Cause Courts Aot. 

The question whether . a member of A 
partnership 6rm who has not signed a pro- 
missory note is liable in a suit upon that 
note signed by one of the partners for money 
lent upon the seonrify of the note for the 
purposes of the partneiship business has 
been decided by authority spethe oase of 
Karmali Abdulla v. Bora Karimn fl) 

. (I) 26Tnd Cas 9158 39 B 261, 17 M. L T 35- 2 
L. W. 133; 17 Horn L. R. 103; 19 C. W N 3377,0 a 
L. J. 121, 28 M. L.j.6i6’(l916 w 

W. N. 606, 42 I. A. 48 ^P. C.). M- 
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deoision whiob was referred to and oomment- 
ed on in Shanmuganatha OheUiar v. Srini- 
vasa Aiyar (2). There oan now be no 
donbt that under these oiroumstanoes each of 
the partners is liable, althongh he did not sign 
the note for money borrowed for the parposes 
of the partnership business. 

The learned Jndge of the Small Cause 
Court deeided that the defendants were 
partners, upon the ground that Burmese 
Buddhists who are husband and wife are 
ordinarily to be presumed to be partners 
in the absenoe of evidence to the contrary, 
and that the evidence in this case did not 
show that they were not partners. As the 
Jndge puts it, the union as husband and 
wife constitutes under the Buddhist Law a 
partnership, unless it is shown that the 
wife lives and has a separate establishment 
of her own and takes no share in the manage 
ment of her husband’s bouse. As authority 
for this view a quotation from the notes 
by Sir John Jardine given in a Selection 
of Leading Cases, Part I, Matrimonial Law, 
page 50, by U Me Aung, is referred to. 
Under the head ' Incidents of Marriage” 
the learned author says: **With respect 
to the management and acquisition of pro- 
perty the Buddhist Law, in distinctly re- 
cognising the status, treats the husband and 
wife as if they were partners in the proBts, 
unless perhaps the woman lives and has an 
establishment separate from her husband 
and takes no share either in the manage- 
ment of bis business or in his household 
affairs.” In the case of TI Ouna v. U Kyaw 
Qaung (3) the Judicial Commiesicner (Mr. 
Burgess) said: “it might have far- reaching and 
inconvenient consequences to bold that such a 
union, that is to say, the union of a hus- 
band and wife, invariably constitutes a 
partnership, but there is no donbt that it very 
commonly does so in effect to many intents 
and purposes,” and in that case it was 
pointed out that the husband and wife bad 
been carrying on a businees very much after 
the character of a partnership. 

But to say that the union of a husband 
and wife very commonly constitutes a 
partnership to many intents and purposes 
is by no means the same as laying down 

(2) 35 Ipd. Caa. 219; 40 M. 227; (1916) 2 M w N 

14; 31 M. L. J. 138; 4 L. W. 27; 20 M. L. T. 172 ‘ ' 

(3) U. B. R. (1692-96), II, 204. 


the principle that it generally does so, and 
should be presumed to do so unless the 
contrary is proved, and it is Olear that 
Mr. Burgess was not willing to lay down 
the broader proposition. Nor do I think 
that the note by Sir John Jardine can be 
interpreted as meaning more than this, 
that where a husband and wife live 
together and carry on business they 
ordinarily share the profits as partners. Here 
it appears that the wife kept a shop in 
the bazaar for the sale of dried prawns 
and the like. The husband was a clerk 
in Wbiteaway Laidlaw’s. The husband 
gave the wife Bs. 500 to start business, 
but she already had a stall, when he married 
her, with her mother, and it was only a 
year after her marriage because she wanted 
to have a separate shop of her own, ac- 
cording to the husband, that he provided 
her with this sum as capital. 

The plaintiff in his evidence said that 
the defendants lived together and carried 
on businees jointly, but be did not explain 
what he meant by this. He said he had 
made a demand for settlement of accounts 
from both the defendants and both the 
defendants asked him to give them time. He 
admitted that the wife had alone come and 
bought goods. 

Ismail, an employee of the plaintiff, 
said that he collected outstandings and the 
wife paid money; sometimes she did not 
pay and said that she would pay on 
receipt of her husband’s salary. He saw 
Maung Taw about the money due but 
Manng Taw said that he had anything 
(Pootbing) to do with the money. 

I am of opinion that it would be in- 
troducing an entirely new principle, for 
which there is no justification either in 
the Buddhist Law or in the published 
rulings, to bold that in every case in 
which a husband and wife borrow money 
it must be presumed, until the contrary 
is proved, that there is a partnership 
between the two and that the ' money is 
borrowed for the purposes of that part- 
nership, Every case must be decided on 
its merits, In the present case there is 
nothing to show that the husband took 
any part whatever in the wife’s buBiness 
beyond the supply of the capital of 
Rs. 5 (j 0 with which to set her up in a stall. 
He has been shown to have a separate 
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ftnd entirely distioot sonroe of inoome in a 
shop in whioh apparently bis servioes are 
fally employed. The mere fast, if it is 
a fact, that profits from one or other 
bnsiness are nsed for the maintenanoe of 
both hnsband and wife certainly cannot 
constitate the business a partnership. It 
woold be as reasonable in the present 
case to hold that the wife was a partner 
in the boaband’s basiness as a clerk in 
the firm of Whiteaway Laidlaw as to 
boll that the hnsband was a partner in 
the wife’s bnsiness of selling dried comes- 
tibles in the bazaar. 

The application mast bs allowed and 
the decree, as far as the applicant is con- 
cerned, most be set aside with costs. 

Application allowed. 


MADRAS HIGH OOCIRT. 

Sboond Civil Appeal Ho. 467 op 1918. 

August 14, 1919, 

Pre$ent Mr. Justice Sesbagiri Aiyar and 

Mr. Justice Moore. 

SABAPATHI PILLa-Y — D^pesdant No. 1 

— Appellant 
venus 

THANDAVAROYA ODAYAR— Plaintiff 

— Rbsponpent. 

Hindu Law— Joint family — Purchase of co~varccner’ s 
share m specific items of family property in Court 

auction— Partition —Allocation of other properties to 

Ccparcener-Purchaser, right of, against substituted 
properties. 


Plaintiff s vendor purchased certain properties i 
of a money decree against first defeudac 
W ^ ^ certificate of sale. At the time c 
r u- partition suit was pending betwee 

^ co.parceners The deore 

f . ^ P»«j^‘on suit aUotted certain properties ? 

included some onW of tb 

s^eT for thl IS \ Plaintiff nov 

Buea tor the allotment of the full extant nf tu 

the items allotted t 

* partition decree: 

cn5ni1’ ® or equity t. 

compel the first defendant to give proDerties^ ii 

substitution of those which had been *^old at thi 

Court auction, [p. 617, col. 2.] 

iiamoodeen, i I. A 

(Authorities reviewed). 

Seoond appeal agaioat the degree of tb< 

Oonrt of thel Distriat Judge of Tanioie, ii 


Appeal Sai6 No. 400 of 1917, preferred 
against the decree of the District Munsif of 
Tiruvadi, in Original Suit No. 192 of 1916, 

FACTS. — In pursuance of a money decree 
against A, an undivided member of a 
Hindu joint family, certain joint family 
properties were attached and A*s share in 
them was purchased by B A partition 
suit which was pending before the attach- 
ment ended after the sale, with the 
result that some of the attached properties 
were allotted to members other than the 
judgment-debtor. The present suit was 
brought for substitution in respect of A*a 
share in these latter items from the other 
items which had been allotted to A. 
The lower Appellate Court decreed the suit. 

Mr. A. V. Viswanatha Sastri, for Mr* 
S. Mutkiah MudaliaVt for the Appellant.^ 
The doctrine of substitution of security 
can be availed of only where there is a 
warranty of title. It is clear law that in 
a Court sale there is no warranty of title. 
A Court sale differs from a private aliena- 
tion in that in the former there is no 
privity of contract between the parties; 
the purobaaer can recover back the money 
when he finds that the judgment-debtor 
has no saleable interest. The implied warranty 
of title in respect of sales by private 
contract cannot, therefore, be extended to 
Court sales. See Vitla Butten v. Yamenamma 

(1), Sundara Qopalan v. Fenfeafatarado 
Ayyangar (2), Byjnath Lall v. Ramoodeen (3), 
Aiyyagari Venkataramayya v. Aiyyagari 
Ramayya{4i)^ i^arvathi Ammaly. Qovindusami 
miai v5) and Rangaya Reddy y. Subraymanya 

Aiyar (6). A suit to recover the purchase- 

money is maintainable in spite of the 
provisions ot Order XXI, rules 91 and 93. 
See Tirumalaisami Naidu v. Suhramaniam 
Ch^ttiar (7). 


Messrs. T. Af. Kriahnaewamy Aiyar 
and N. P. Narasimha Iyer (for Mr. T. 8 
Narayona Aiyar), for the Respondent.— 

The present is not a Question of 

(1) 8 M. H. C. R. 6. HU oi 

(2) 17 M. 228; 3 M. L. J. 293. 

(3) 1 I. A. 106; 21 W. R. 233j 3 Sar, P, 0. J, 333. 2 

Suth.P.C. J. 94^^P. C.). • '*^'**^ 

(4) 26 M. 690 at pp. 715, 716 (F. B.) 

(5) 30 Ind Gas. 82. j S'* M. 803 at p. 806- 29 M 7 
J. 467; (1916/ M. W. N. 797; 2 h. wf 861 ' 

(6» 40 Ind. Oas. 429; 40 M. 365 at p. 337. 32 m t 
J. 676; 6 L. W. 797; 21 M. L. T. 385. ^ 

(7) 45 lad. Oas. 109; 40 U, 1009, 
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warranty of. title. It is a question of 
equity based on “ fundamental principles of 
jurisprudence*’ as laid down in Byjnaih Loll t. 
Ramoodeen (3). The law is clearly stated in 
Mcnjaya Mudali v. Shanmuga Mudali (8), 
which has been adopted with approval in 
Rangaya Beddy v. Subramanya Aiyar (6). 
See also Venumeta Subbaiaiu v. Veegesena 
Seetharamaraju (9) (Court sale). There is 
no distinction in this respect between a 
private alienation and a Court sale on 
principle. 

Mr. A. V. Viswanaiha Sasirt) in reply. — 
Manjaya Mudali v. Shanmuga Mudali (8) 
lays down that what the purchaser gets is a 
mere right in personam aud not a right in 
rem. The observation at page 6e9 is purely 
obiter, 

JUDGMENT. — The plaintiff’s vendor 
purchased certain properties in execution 
of a money decree against the Brst defend- 
ant and obtained a oertiBcate of sale, Ex- 
hibit A. At the time of attachment, a parti- 
tion suit between the Brst defendant and 
his CO parceners was pending. The decree 
in the partition suit allotted certain proper- 
ties to the Bret defendant. On comparing 
the sale oertiBoate, Exhibit A, with the 
list of the properties which the first defendant 
obtained under the partition decree, it is 
found that the sale certificate included items 
which did not all of them correspond to 
the items in the partition decree. Plaintiff 
obtained 2*83 cents under the sale certificate. 
His suit was for the allotment of this 
extent from the items given under the 
partition decree. 

Some of the items being common to 
both, there will be no difiioulty in decreeing 
them to the plaintiff. As regards those 
which do not correspond to the partition 
decree, the question is whether the plaintiff 
is entitled to have their equivalent from 
out of the properties which fell to the Ist 
defendant’s share in the partition. 

It was first argued that whatever may 
be the plaintiff’s rights, be is not entitled 
to claim that the exact extent minus the 
extent of the items which are common 
should be carved out of the other items. 
There is much to be said for this argument, 

(8) 22 led. Cas. 666j 38 M. 684 at p. 689; 15 M L 
T. Ib6j OSi-iJ M. W. N. 856; 26 U. L. J. 676 

(9J 28 hid. Cae. 232; 17 M. L. T. 57; (1015) M W 
N, 174|39 Mi 283, * ' 


OASES, . [im 

« • • • 

beoanse the properties that were allotted 
on the partition might be more valuable 
than the properties purchased at the auction. 
Tbs latter might be unproductive punja 
lands. But the point was not put in issue 
in the Courts below or even here specifically. 
The consideration of the question would 
necessitate the taking of evidence; we have, 
therefore, refused to hear the question 
argued. 

The more important question is, has the 
plaintiff any right or equity against the 
first defendant to compel him to give pro- 
perties in substitution of those which were 
purchased at the Court auction. It was 
contended by Mr. A. V. Viswanatba Sastri 
that as there is no warranty in a Court 
sale, as the principle of cave it emptor 
applies to it, and as the plaintiff has chosen 
to bid for and purchase specific properties, 
he is not entitled to claim their equivalent 
from other properties of his judgment-debtor. 
There is no direct authority on the question, 
Raja Thakur Barmha v. Jiban Ram Martoari 
(10) only lays down that there is no warranty 
in a judicial sale. 

Mr. T. M. Krishnaswami Aiyar drew our 
attention to the decision of the Judicial 
Committee in Byjnath hall w , Ramoodeen (3^. 
That was a case of a mortgage of specific pro- 
perties belonging to an undivided family. The 
case arose before the Transfer of Property Act 
came into force. Their Lordships say; *’It 
is, therefore, clear that the mortgagor had 
power to pledge his own urdivided share* 
in these villages, but it is also clear that 
be could not, by so doing, affect the interest 
of the other sharers in them, and that^ 
the persons who took the security took it 
subject to the right of those sharers to 
enforce a partition, and thereby to convert 
what was an undivided sbaie of the whole 
into a defined poition held in severalty. , 
This principle was apparently enunciated 
as arising from first principles of 
prudence and was not bas^d upon an^ 
statutory recognition of warranty. No doubt 
by the Transfer of Property Act, the Legis-i 
lature has provided for a warranty in favouV 
,of the mortgagor: tide section 65; but the 
decitiibn above quoted was wholly inoepeudeni 

tlO) 21 Ind. Caa. 936; 41 0. 690; 19 0. L. J. TiO'i lS 
0. W. N, 31 ; 1914> M W. N. 118; 16 M. h, T. 187| 
16 Bom L. B. 166; 12 A. L. J. 166; 41 I. A. 38; 20 M, 
h, J. 89 (P. D.). 


INDIAN OASES. 


517 


Vol. LIV] 

SABAPATBT PILLAT V. THAMOATAROTA ODATAR, 

of legislative warranties. Jo Manjapa Muiiali 
T. Shanmuga Mudali (S) Sankaran Nair, J., 
applied this prinoiple to oases of private sales 
by a oo paroener of speoifio properties. Mr. A. 
Y. Yiswanatha Sastri oontended that that 
deoieioD is opposed to prinoiple and to the 
jadgmentof Basbyam Aiyangar, •!., in 
gari Venkataramayya v Aiyyagari Ramayya 
(4). In this latter oase what the learned 
Judge decided was that where a sale is 
made of speoiBo items before partition, the 
proper remedy of the parohaser is to sne 
for partition and to olaim the allotment to 
kis vendor of the speoiBo items sold to 
him. It was also held that if this oannot 
conveniently be done, the right to oompensa* 
tion for eelling properties without title oan 
be ehforoed against the vendor. This does not 
affeot either Sankaran Nair, J.’s dictum in 
Mckniaya Mudali v. Shanmuga Mudali (8) or 
the present oase. Farther Sankaran Nair, J.’s 
dictum has been aooepted as oorreot by 
Oldfield and Sadaaiva Aiyar, JJ., in the 
order of reference in Rangayya Reddy v. 
5t46rawari|/a Aiyar (6). 

The farther gaeation is whether these 
ralings are applicable to adjustment of 
rights dependent apon Ooart sales. The 
point was thrice argued, as we had doubts 
on the qaestion and as it is res inlegra. 
The learned Yakils on both sides have 
placed all the available authorities before 
us, bat none of them really toaohes the 
question we have to decide. There are some 
general principles on which atone we can 
rest oar decision. (1) There is no warranty 
in a Coart sale; see Raia Thakur Barmka v. 
Jihan Ram Maneari (Ikj). (2) There is no 
privity of contract between an auction pur* 
ohaser and a judgment-debtor. Under the 
old Code of Civil Procedure if the pur- 
chaser bad reason to believe that there was 
no saleable interest at all in the property 
sold, he had a right of action against the 
decree-holder for refund of money. The 
new Code has taken away that remedy 
and limits the purchaser’s right to an appli- 
cation for refund. There is no indication 
in the Code that the purchaser has any 
remedy against the judgment-debtor. (3) 
It must be remembered that it is the 
decree holder that brings the property to 
sale; he prepares the proclamation and to 
the beet of his knowledge places before the 
public all the available informatiop ip 


respect of the property to be sold. Although 
the judgment'debtor is espected to assist 
the Court in settling the proclamation and 
although bifl failure to do so may entail 
some consequences, there is no provision 
of law which brings him Into contact with 
the bidders at a sale- These persons are 
bound by the prinoiple of caveat emptor. 
They take the risk of the property corres- 
ponding to the description given. If that 
fails, they can have no remedy against the 
jndgment-debtor, because there was no 
act or representation by him which has 
oontribnted to the result. 

Having regard to the principles above 
indicated, it seems to us that there is no 
jnstifioation for extending the theory of 
sobstitution, which has been enunciated 
in respect of persons standing in the relation 
of promisor and promisee, to persons who 
are strangers to each other. In this view, 
we must hold that the plaintiff is not 
entitled to any property against the defend- 
ant other than those which his vendor 
parobased in the Court sale. Aa the parties 
cannot agree in this Court regarding the 
identity of properties, we must reverse the 
decree of both the Courts below aud remand 
the suit to the Court of first instance for 
ascertaining what the properties are in the 
possession of the defendant which are 
identifiable with the items purchased at the 
Court auction. 

PlaintiH is entitled to a decree to the 
ohure of the judgment-debtor which his 
vendor purchased at the Court auction. 
There will be a preliminary decree as 
above indicated and tbe Court of first 
inetanoe will pass the final decree in the 
usual course. Each party must bear bis 
own costs hitherto incurred. Further costa 

will be provided for in the revised decree, 

M. c. p. 

Appeal allowei; Suit remandei. 
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8A8I BBTSAir BHADOB V, BA3ANTA LAL BEAR. 

CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 2041 

OF 1916. 

July 22. 1919. 

Freseni: — Mr. Jnstioe Cbatterjea and 
Mr. Jnstioe Cnming. 

SASI BHUSAN BHADOR— DEFEMOiNT 

No. 1 — Appellant 
versus 

BASANTA LAL BHAR and others — 
Plaintiffs — Respondents, 

Hindu Law — Religious endowment — Absolute dedica- 
tioUf whether can be revoked. 

Where there is an absolute dedication of property 

to a deity, a subsequent deed cannot affect the right 

of the Thakur to the property, nor can the donor, as 

owner of the property, revoke the dedication, [p. 619, 
cols. 1 & 2.] , i-r , 

Appeal against the deoree of the Sub- 
ordinate Jndge, 1st Court, Burdwan, dated the 
27th of July 1916, reversing the deoree of 
the Munsif, Additional Court, Asansol, dated 
the 29th of June 1915. 

FACTS appear from the judgment. 

Baba Baranashthashi Mookerjeet for the 
Appellant.— The defendant No, 1 is the 
appellant. This appeal arises out of a 
Suit for reoovery of possession of oertain 
properties alleged to belong to the plaint- 
iffs as shebaits of oertain deity. The pro- 
perty admittedly belonged to a lady named 
Dhan Knmari, who executed on 12th Falgun 
1315 a document oalled arpannama but 
wbioh is really a charge, for the main- 
tenanoe of the deity. The lady said there 
that she would maintain the sheba at pre- 
sent and after her death her relatives would 
do so. After six months she executed another 
deed in favour of the relatives, subject to 
a charge for the maintenance of the shebat 
on 7th Aesin 1316. She revoked the Brst 
deed on the 12th Falgun. Plaintiffs are 
the persons who were appointed to main- 
tain the sheba after her death. 

[Babn Bankim Chandra Mookherjee, for the 
Respondents, pointed out that the sait went 
on a different footing assuming that the arpan^ 
nama was not valid as it was not 
properly executed.] 

My 6ret submission is that the deed of 
12th Falgun created only a charge npon 
the property and did not make full dedica- 
tion and on that footing the lady made the 
bequest. 

Secondly, even supposing there was a 
complete dedication, the donor would have 
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a right to change the course of manage- 
ment by a subsequent deed. 

[Chattbejea, J.— With regard to the first 
point the other side raises an objection that 
it was not pressed in the Courts below.] 

I submit it was argued in the lower Court. 
The lady simply created a charge upon 
the property by her first document and the 
second document creates the right subject 
to the charge. 

A distinction between a private and 
public endowment under Hindu Law must 
be taken into consideration. The character 
of the property may be charged by the 
consensus of the family. There is no case 
directly to the point. Refers to Qovinda 
Kumar Bey Ohoujdhury v. Debendra Kumar 
Ohowdhury (1) and Khetter Ohunder Qhose v. 
Hart Das Bundepadhya (2). 

Ganapat Iyer’s book and Qovtpda Kumar 
Boy Ohowdhury v. Debendra Kumar Ohowdhury 
(1) referred to. 

Babu Bankim Ohandra MookherjeCy for the 
Respondents — My first point is that if it is 
established that by a deed of the 12th Falgun 
there was an absolute dedication out and out 
in favour of the deity of which there is 
DO doubt, the subsequent dedication by 
which, be revoked the deed is inoperative. 

The ownership vested in the deity and 
she could deal with the property as a 
shebaii and by no other process. 

In the subsequent deed she makes a be- 
quest in my clients’ favour subject to the 

charge. She does not make any substitution 
of shebaii. 

If the trustee does anything prejudicial 
to the interest of the property she must 
institute a suit unless she has reserved any 
power of revocation. 

Here she has r-served no power of revo- 
cation in the deed. My friend’s clients are 
also insolvents. 

Krishna Pillai v. Arunachela Ohettiar (3) 

referred to. 

Babu Baranashihasi Mookherjee, in reply, 

I would ask your Lordships to give effect 
to that part of the deed which is valid, tiz., 
the power of nomination. 

Dedication remains and if fhe revocation 
stands, the plaintiff is out of Court. 

t i 

* 

(1) 12 0. W. N. 98. 

(2) 17 0. 667, 

• (3) 18 M. L. J. 804. 
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The ease referred to does not apply 
beoanse it is a ease of a pnblio eodowment. 

JUDiiUtBNT. — This appeal arises out of 
a salt for reooyery of possession of 
highas of land, on the allegation that the land 
was dedicated to the deity **Gane8b Janani’*, 
'add that the plaintiffs were appointed she’ 
baits nnder an arptnnama dated 12th 
Falgan 1315 B. S. ezeoated by one Dhan* 
knmari. It is farther alleged that they had 
been in possession thereof nntil tbey were 
dispossessed in 1319, 

The defence was that by a snbseqnent 
deed dated the 26tb Bhadra 1316, Dban- 
kamari Dasi made a gift of the property in 
favour of the defendant sabjeot to a charge 
in favour of the Tbakur, and that by a 
still later deed dtted 7th Assin 1316, she 
revoked the Brst deed of dedication dated 
12th Palgun 1315 altogether, 

The Court of first instance dismissed 
the suit. On appeal the decree of the 
Court of first instance was reversed and the 
plaintiffs’ suit decreed. 

Two questions have been raised in ap- 
peal before us. The first is whether there 
was an absolute dedication of the property 
under the arpannatna dated the 13th 
Falgan 1315 or whether there was merely 
a charge in favour of the Tbakur on the 
property. 

The arpannama has been placed before 
us and we agree with the Court below in 
holding that there was an absolute dedi« 
cation in favour of the Tbakur. 

Our attention has been drawn to a pas- 
sage towards the end of the document 
which might indicate that she had some 
beneficial interest in the property so long 
as she was alive. But reading the'docu 
ment as a whole, we think that there was 
an absolute dedication of the property. By 
that document she appointed the plaintiffs 
and their heirs as the shebaits of the 
Tbakur after her death. Now. there being 
an absolute dedication of the property, the 
subsequent deed dated 26th Bhadra 1316 
could not affect the right of the Tbakur to 
the property nor of the plaintiffs as 
under that deed. 

It is contended on behalf of the appel- 
lapt that the founder has the right of sub. 
Btitutipg ope shebait in the place of another 
and it 18 pointed out that by the deed of 20th 
Bhadra 1316, the lady purported to sub- 


stitute the defendant as shebait in the 
place of the plaintiffs. It appears, however, 
that by this deed the lady purported to 
make a gift of the property to the defend- 
ant as if it was secular property and there 
was merely a charge in favour of the Tbakur. 
That being so, it cannot be said that tbe de- 
fendant was substituted as shebait in the 
place of the plaintiffs. 

The second contention is that even if 
there was a complete dedication, the donor 
bad a right to change the coarse of 
management by a subsequent deed and 
reliance is placed upon the third deed 
dated 7tb Assin 1316. But under the 
last deed there was a revocation of the 
dedication altogether, and we think, there- 
fore, that the statement in the document 
to the effect that the plaintiffs would 
not be the shebaits cannot affect their 
right. 

In the first place, the lady purported 
to revoke the gift and shehaiUhip in 
her right as owner of the property and 
not in her right as founder and first 
shebait oi the Thakur In the next place, the 
right of the plaintiff as shebait depended 
upon the dedication made in the deed 
dated 12th Falgun 1315. There having 
baen an absolute dedication, as stated above, 
it could not be revoked. We cannot divide 
the terms of the deed and hold that one 
part of it, namely, that relating to the 
dedication was invalid, but that the state- 
ment contained in the document with 
regard to the shebaitship of the plaintiff 
was valid. The question might have 
been different, bad she purported to act 
in her capacity as a trustee or as founder of 
the trust. As it is, we do not think that 
she had any power as owner of the property 
to set aside the deed dated the 12th Falgan 
1315 in any respect. 

In this view it is unnecessary to con- 
sider whether a founder of a trust can in 
his lifetime alter the course of succession 
of shebaits even if he does not reserve 
any power to do so in the deed of trust. 

We may mention that the appellant 
before us is an insolvent and has prosecuted 
this appeal with the permission of the 
Insolvency Court. 

The result is that this appeal is dismissed 
with costs. 

■dppea^ dismissed. 
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ALLAHABAD HIGH COURT. 

Fzrst Appeal from Order No. 61 of 1919. 

November 29, 1919, 
present : —Mr. Jastioe Tndball and 
Mr. Jastioe Byves. 

Syed MOHAMBD ASKARI — Defemdant 

— Appellant 

versus 

Qazi NISAR HUSAIN and others — 

Pi AINT-FPS— Re FONDBNT.-^, 

Civil Procedure Code {Act V o/IPOV. 0 XL, r I, 
0 XLIII, r, 1 (s ) — Order aXloiox'ng application for 
appointment of Receiver-^Appeal, whether lies. 


An Older allowing an application for the appoint- 
ment of a Receiver, without actually appointing any 
one to that office, ia not appealable. Rule 1 of 
Order XL of the Civil Procedure Code contemplates 
an order appointing a Receiver. 


Appeal from an order of the Subordinate 
Jadge, Bhsti, dated the 15th Maroh 1919. 

Mr. S. A. Haidar^ for the Appellant. 

Dr, S. M. Sulaiman^ for the Respondents. 

JUDGMENT, — A preliminary objeotion 
is taken that no appeal lies from the order 
of tbe Court below. In the snit in question 
an applioation was made by the plaintiffs 
for the appointment of a Heoeiver, The 
defendants objected and after hearing argu- 
ments the Court passed an order to the 
following effect: — ‘I would, therefore, allow 
the applioation for appointment of a Re- 
ceiver. Plaintiffs to suggest oames for 
selection with particulars regarding security, 
remuneration and property to be taken 
possession of within a month.'* The pre- 
sent appeal has been preferred from that 
order. It is an admitted fact that no 
Receiver has, up to the present time, been 
appointed. So there is no order by the 
Court below actually appointing a Receiver 
but merely an expression by the Court of 
its intention to appoint. Order XLIII, rule 1, 
clause (f), grants a right of appeal against 
an order under rule i of Order XL. Order 
XL, rule 1, says where it appears to the 
Court to be just and convenient, the Gonrt 
may by order appoint a Receiver; and it ie, 
therefore, clear that the law gives a right 
of appeal only against an order appointing 
a Receiver, and not against an expression 


by the Court below of its intention to 

appoint. The matter is covered by many 

deoisions. It was decided by the Calcutta 

High Court in Upendra Nath Nog Okowdkry 

V. Bhupendra Nath Nag Chjtcdhry (1) and aha 
^1) 9 Ittd. Ca». 682; 13 C. L. J. 167, ® 


HAMUUAN 8IN6H V, APITA PBA8AD; 

by the Bombay High Court in the ease of 
Narhadashankar Mugatram Vyas v, Eevaldas 
Bayhunathdas (2) end also by our own 
Court in the case of Ramjt v. Koman Das 
(3). The only decision in favour of the 
present appellant is one of the Madras 
High Court in the case of Palanicppa 
Ohetty V. Palaniappa Chetfy (4), That 
was a decision of three Judges in 
which two held that an appeal would lie 
from an order snob as the one now before 
□8, but the third Judge disagreed. More* 
over, an examination of tbe report shows 
that tbe third Judge fully agreed with the 
two Judges of the same Court who bad 
referred the matter for tbe decision of a 
Full Bench, with a view to the upsetting 
of a previous decision of tbe Madras High 
Court with which they did not agree. Tbe 
decision in tbe case of Bamji v. Kotngn Das 
(3) is one which to our own knowledge 
has been followed more than once in this 
Court. We see no reason whatsoever to 
differ from the mass of opinion which is 
all against tbe appellant. We must, there- 
fore, accept tbe preliminary objeotion. We 
bold that DO appeal lies. The appeal will, 
therefore, be dismissed. We make no order 
as to costs as no certificate has bean filed. 

Appeal dismissed, 

(2) 29 lod. Cas. 504; 1? Bora. L. R. 610.' 

(3) 27 Ind. Cas. 646; 13 A. L. J. 79. 

(4) 40 Jnd. Cas 186; 40 M. 18; 32 M. L. J. 304* 
(1917z M. W. N. 393; 6 L. W. 7/6. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 100 of 1918. 

July 16, 1919. 

Preseni:— Mr. Lyle. A. J. C.,‘ and 
Mr. Ashworth, A. J. 0. 
HANUMAN SINGH and anotusb 

OgPENDAhTS Nos. I AND 2— APPELLANTS 

versus 

ADITA PRASAD— Plaint.ff and GOBIND 
, PRASAD — Dbfbnlant No. 3 — 

RB-POMi>E'Tfl. 

^e-emption suit — Estoppel by acquiescence, proof ci 
—Formal offer to pre^emptor^ iohether necessary— Good 
fa\th of pre-empior, whether can he enquired into - 
Quih I^ws Act (XVm of 1876), CK J(, 
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r Where iii a pre-emption suit estoppel by acquies- 
cence.aa distinct from estoppel by the prescribed 
notice, is pleaded, it is nccossaiy to show that the 
i>re.«mptor had full knowledge of what was going 
on and not merely the knowledge that there was a 
proposal, to sell the property to some one or another 

for a certain price tp. 523, col. 2,J ^ 

\ formal offer to the pre-emptor, however, « not 
necessary where it is obvious from the attendant 
circumstances that the pre-emptor is ^e^the** willing 
nor able to pay the purchase-money. LP- ' 

Chapter II of the Oudli Laws Act does not allow 
any discretion to a Court in a pre-emption smt to 
go into the question of the good faith of the plaintiff 
in asking for pre-emption [p 624, col. 2 ] 

Appeal against the decree of the Sab* 
ordinate Judge, Sitapnr, Tahail Biswar, 

dated the 17th Jane 1918. 

Mr. A. r. Sevyior Appellant No. 1. 

The Hon’ble Mr. Waiir Bason, for Appel- 
lant No. 2. 

Mr. H. K. Ghosh, for Respondent No. 1. 

Mr. Nabi ullah, for Rsspoodent No. 2. 

JUDGMENT. — This appeal arises nut of 
a suit for pre-emption brought by the 
plaintiff-respondent against the three 
defendants One Ladli Prasad had died in 
1910 leaving behind him three sona, Adiya 
Prasad (plaintiff) by his first wife (deoeieed) 
and Ajadhia P.asad ar.d Narba'^a Prasad 
(vendors) by bis second wife Musammat 
Gbbatardei. To pay off an anoeetral debt 
a mortgage was executed by one Sankata 
Prasad, who was gnardian of all three 
minors, on the kOth of December I9i0 in 
favonr of a Bank in Gorakhpnr, the entire 
family property being inolnded in the 
mortgage. On llth November 1914 the 
Bank at Gorakhpnr transferred tbeir rights 
as mortgagees to one Bbagwati Prasad. 
These facts are all set forth in the sale 
deed (Exhibit A 5) which has given rise 
to this suit and which is printed at page 
9 of the appellanta’ book. When Adiya 
Prasad came to the age of maiority, the 
goardianship of Sankata Prasad ceased and 
Musammat Gbbatardei was appointed gaar- 
dian of her two obiidren by the Dietriot 
Judge of Gorakhpur. The District Judge 
of Gorakhpnr, being anxious to pay off the 
debt, at first asked Adiya Prasad to arrange 
for the payment. He made some attempts 
to do so but was uniineoessfa), as is shown 
by an appWoaM'nn o! his dated the 23rd 
March 19l7, which appears as Exhibit 
No. Al on pagd 5 of the appellants* 
^jok. This application runs as follows; — 


‘The eppHcant begs to elate as fol* 

“1. That the applicant and Musammat 
Obhatardei Kunwar (opposite party) were 
ordered by the Court to provide for pay- 
ment of the debt, by sale of the property. 

“2. That the applicant made repeated 
endeavours and negotiations are going on 
with Binf^eshri Prasad, resident of Mohalla 
Hanspur, Gorakhpur city, with respect to 
purchase of the villages sitnate in Gorakh- 
pnr, but as he has, as yet, given no clear 
reply and farther delay is calculated to 
injure the other side, the applicant has 
no objections to the arrangements of Jl««am. 
mat Chhatardei Kunwar. 

"Althouah the debt is not paid off by 
that money, yet the applicant baa no ob- 
jections to comply with such orders as 
might be passed by the Court.” 

Musammat Chhatardei then managed to 
geb an offer for the property, which was 
fubmitted to the District Judge and sane- 
tioned by his order of the 20iih of June 
1917. This aanotioD, which is Exhibit A 
3, printed at page 6 of the appellants* book,* 
ran^ as follows: — 

“Mr. Mohammad Ismail and M. Abdul 
Rahman for Musammat Chhatardei. Notice 
issued to Adiya Prasad who refused it. It was 
served by aflfixation. Applicants suggest that 
Musammat Chhatardei and the minors should 
sell 9 anca.s out of their two tbird share and 
should then sue for contribution. The 
creditor, 3. Bhagwati Prasad, remits two 
hundred rupees of the debt. I sanction 
the sale of 9 annas share for Rs. 90,124. 
Out cf this Rs. b7,l‘i5 will be paid to 
B. Bhagwati Prasad. The balance Rs 2,979 
should be retained for bringing the suit, if 
necessary, otherwise it will be invested in 
postal cash certificates or some good seon- 
rity. A draft deed should be filed for 
approvel. Evidence should be given within 
a month of the payment of the debt.** 

The next proceedings took place on the 
Stb September 1917, which is the important 
date in this case. Between the 2 th of Jnne 
1917 and the 8th September 1917 
Musammat Chhatardei bad received a higher 
offer for the property and in Exhibit A2, 
printed on pages 7 and 8 of the appellants* 
book, she asked permission to accept it. The 
person who had made the first offer named 
Gobind Prasad, defendant Nc, 3, -vf^e also 
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present in Conrt and put in an application, 
Exhibit A4, printed on pages 6 and ? of 
the appellants* book, asking that he should 
at least be offered the property for the 
higher price. The District Judge passed the 
following order, which is Exhibit No. 2 and 

is printed at page 8 of the appellants’ book: 

‘ iV««ammai Ohhatardei Applicant. 

M. Abdul Rahman has now obtained an 
offer for ninety-three thousand rupees. Babu 
Adiya Prasad has no objection. The Conrt 
has already sanctioned the sale fora smaller 
sum. It is not concerned with the question who 
is the purchaser. That is a matter for the 
vendors. A draft deed is. put in and is 
approved. Evidence should be given on 
November 2Dd of payment of the debts.” 

It will be seen from this order that the 
plaintiff Adiya Prasad was present in 
Court and it can be inferred beyond all 
doubt that he was aware of the previous 
offer by Gobind Prasad inasmuch as 
Gobind Prasad was himself in Conrt. It 
will also be noted that a draft deed was 
put in and approved by the District Judge. 
This draft deed was in favour of defendants 
Nos. 1 and 2. On the 19th September 
Gobind Prasad prevailed on Musammat 
Chhatardei and the two vendees to allow 
him one-third share of the property. 
CoDseqaently the deed before registration 
(which took place on the 20th September) 
was altered by the addition of the 
following endorsement printed at page 12 of 
the appellants’ book:~- 

“This deed was prepared on 16th 
September 1917, but this 19th day. Lala 
Gobind Prasad purchaser has been, with 
consent of parties, added. Now Thakur 
Hanuman Singb, Babu Chbote Lai named 
in the sale-deed, and Lala Gobind Prasad, 
son of Lacbbman Das, Banker, resident of 
Tbomsonganj Market, Pargana Ehairabad, 
Tahsil and District Sitapnr, have become 
purchasers of annas 3 and this note-writing 
to be taken as part of the sale-deed and 
the sale deed to be read eabjeot to this 
amendment.” 

The case of the plaintiff originally was 
that, altbongh present in Court on the 
8th September and aware of Musammat 
Cbabtardei putting in her application to 
be allowed to sell to Hanuman Singh 
and B. Chbote Lai, defendants Nos. I and 
2, he had on that date expressed a desire 


to himself pnrcbaee the property Bat that 
the Judge had remarked that he was not 
ooDoerned with the question as to who 
would be the purchaser. This case, how- 
ever, was given up by the plaintiff. during 
the hearing of the suit, as is clearly stated 
in the following passage from the judg- 
ment: — 

Issues Nos, 1 and 2. — -It has since been 
conceded by Babu Ram Praiai, Pleader for 
the plaintiff, that his client was aware of the 
contents of the application, dated 8th 
September 1917. and that he did not 
inform the District Judge, on the 8th 
September 1917, that ho was willing to 
purchase the property (vide pleadings, dated 
17th May 1918). 

The main fact is, therefore, admitted, 
i.e.t the plaintiff consented on the 8kh of 
September 1917 to the sale being effected 
in favonr of defendants Nos. 1 and 2 
for Rs. 93,000.” 

Notwithstanding this the lower Court 
has held that the plaintiff was not estopped 
from bringing the snit on the following 
grounds: — It was held that, although the 
plaintiff must he considered to lave assent, 
ed to the sale for Rs. 93,000 in favonr 
of defendants Nos. 1 and 2, he never 
consented to defendant No. 3 being joined 
as a vendee. The learned Subordinate 
Judge has also held that there, is no 
evidence that the vendees were induced to 
purchase the property by any acquiescence 
or conduct on the part of the plaintiff. 
This finding is based on the failure of 
the defendants themselves to come into 
the witness-box and also on the fact that 
on the 17th September 1917 the plaintiff 
sent to B. Chhote La!, defendant No. 2, a 
telegram as follows:-- 

“Do not purchase share Kosila. I shall 
purchase. If you shall purchase, I will 
pre empt. Inform Hanuman also.” 

_ To which he never received an answer. 
The lower Court has also relied on the 
raling in 5 Oudh Cases, to which we shall 
subsequently refer, as authority for holding 
that before estoppel oan be pleaded the 
pre-emptor must have expressly consented 

o e purchase of the property by the 
uuimate vendees. 

There is no question of any written 
notice having been given in this case. 

At Will clear the ground, if we state that 
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we oacDot ooDonr with the learned Sab 
ordinate Jadge in finding that the defend- 
ants were bound to prove, by direet 
evidence, that the oondaot of the plaintiS 
indaoed them to oonolade the paroha«e. 
If it oan be proved that the plaiotiff had 
assented to the sale to the three defendant^, 
then it may be presamed that the defend- 
ants were relying on his aecjaiesoerce and 
were indaoed by it to oomplete the par 
ohase. We oannot presume that they 
would, apart from any aogaiesoenoe by 
the plaintiff, have pnrohased the property 
and inonrred the risk of a pre emption 
suit. The faot that the plaintitT sent a 
telegram on the 17th forbidding the defend- 
ants Nos. 1 and 2 to purobase dres 

not indicate that the defendants were 
willing to purchase without his consent. 
Knowing that they had already received 
his consent— a faot whioh is noted in the 
District Judge’s order of the 8tb September 
— their failure to pay attention to the 
telegram oannot bear any such constrnction. 
The Subordinate Judge relied on Bhagwat 
8ingh v. Saiyad Nazir Husain (1) and 
Bank of Vpper India v. M. Alopi f'rasad 
(2). These rulings are quoted as autborify 
for the proposition that, in order that a 
pre-emptor be held to be estopped by bis 
conduct, it is necessary that the plaintiff 
must establish that the property was 
offered to the pre-emptor at a certain 
price, that he refused to purchase it at 
that price, and that he expressly consent- 
ed to the purchase of the property by 
the defendants- vendees. It is urged that, 
even if we admit that the plaintiff was 
present in Court on the 8th September 
and consented to the sale of the property 
either to defecdant No. 3 at a lesser price 
or to detendants No.s. 1 and 2 at a 

* these conditions are not 
fulfilled. In our opinion these rulings, in 
BO far as they lay down these three 
conditions, are not applicable to the facts 
of the present case. The general principle 
of these rulings appears to us correct, namely, 
that if acquiescence is pleaded, it must 
be an intelligent acquiescence by a person 
who IS cognizant of all the material facts, 
which of course will include the person to 

(1) 6 O. C. 395. 

(2) 110 0. 0. 267. 


whom the vendor proposes to Fell. We 
are not prepared to dissent from the view 
that, where estoppel by acquiesoenoe, as 
distinct from estoppel by the prescribed 
notice, is pleaded, it will be necessary to 
show that the pre-emptor had full know- 
ledge of what was going on and not 
merely the knowledge that there was a 
proposal to sell the property to some one 
or another for a certain price. We do 
not, however, think that a formal offer to 
the pre-emptor is necessary when it is 
obvious from the attendant ciroumstances 
as in this case, that the pre-emptor is 
neither willing nor able to pay the pur- 
chase price. Nor do we consider that it 
is necessary for the pre-emptor to have 
been aware of the precise persons in whose 
favour the sale deed was ultimately executed 
when be had already shown that he did 
not mind if the sale-deed was exeonted in 
their favour. The respondent bad agreed 
ta a sale in favour of the defendant No, 1 
alone or in favour of defendants Nos. 1 
and 2. All three defendants were in these 
oiroums'anoes entitled to assume that he 
would assent to the purchase by themselves 
in conjunction. It is to be noted that 
the plaintiff had, as early as the 23rd 
March lyl7, by the application of that 
date (already quoted) signified that he 
left the matter of getting a purchaser for 
the family property entirely in the bands 
of Musammat Chhatardei. The last sentence 
of the application shows that he felt quite 
safe as she was a guardian under the 
Court. We oannot concur with the plaint 
iff’s Counsel that this applioation can be 
construed to mean that he only agreed to 
the payment of debt by Ohhatard ' 

and not to the sale of any property 

again oan it be construed to mean th°t 
be only assented to the sale of 

in Gorakhpur and not to the ^eale % 
property in Sitapur. It should also h 
remembered .hat the mortgage debt fe, 
whioh the property ' • 

was binding on 
well as on the minors. The'wKyi'^ 

ef the plaintiff as set np for him by°the 
Subordinate Judge, rested on his k • 
able to prove that he would not 
oonsented to Gobind Prasad beinff 
ohaser. As we have pointed ontf he 
already shown that he would Msent^f 


was being 
‘“8 plaintiff as 
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any purobaser. Moreover, tbe order of 
the District Judge of the 8th September 
1917, quoted ebove, coupled with the fact 
that Gobind Prasad aud the plaintiff were 
both present in Court on the 8th (Gohind 
Prasad’s presence being proved beyond all 
doubt by his application of that date and 
plaintiff’s presence proved by the District 
Judge’s order), goes to show that the 
plaintiff had consented to the sale to 
defendant No. 3, and also that he was 
willing to consent to the sale to defendants 
Nos. 1 and 2. His plea, therefore, that 
he was not willing to assent to the sale 
to the three defendants appears to us 
baseless. 

Another argument taken up by the 
plaintiff’s Counsel is that a pre emptor 
must, if offered the property when the 
proposal is to sell to one person, be again 
offered it if the 6ret proposal falls through 
and is replaced by a proposal to sell to 
another person. Every case must be judged 
on its merits. We quite agree that, where 
the transactions are separate in time, the 
property should be again offered to the 
pre emptor as the circumstances of the 
pre emptor, may have changed in the 
interval. The argument will not apply to 
a case like this, where the proceedings 
as to the sale of property form a single 
transaction and the rre emptor must be 
deemed to have assented to the sale to any 
or all of certain persons proposed. 

The respondents’ Counsel urges that, 
even if we allow the appeal of the appel* 
lants (who are defendants Ncs 1 and 2), 
the judgment of the lower Court will 
hold good as regards the third share of 
the defendant No. 3 who has not appealed. 
The defendant No. 3 has, however, been 
made a respondent and his Couneel appears 
to urge tha^, in the event of the plaintiff 
being found estopped, he should have 
the benefit of that finding as well as the 
appellants. He relies on Order XLl, rule 
3d. In cur opinion that O.-der gives us 
full powers in a case like this, and w© 
consider that the judgment of the lower 
Court should be nppet as a whole. There 
being no force in the plaintiff’s case, we 
do not think that he should be allowed 
to take advantage merely of the fact that 
defendant No. 3 has not appealed. 


We do cot consider it necessary to go 
into the question raised by ground No. 3 
of the appeal, namely, that this is not a 
hona fide suit for pre emption. Chapter II 
of the Ondb Laws Act does not allow 
any discretion to a Court in a pre*dmption 
suit to go into the question of the good' 
faith of the plaintiff in asking for pre- 
emption. 

For the above reasons we allow this 
appeal with costs in both Courts to the 
appellants. The plaintiff respondent and the 
defendant^respondent will bear their own 
costs. 

Appeal allowed. 


MADRAS HIGH COURT. 

SecojiD Civil Appeals Nos. 1796, 1797 akd 

1798 OF 1918. 

August 27, 1919. 

Preienti — Mr. Justice Spencer and 
Mr. Justice Krishnan. 

Ik S. a. Nos. 1796 and 1797 op 1918 
OHIDAMBARANATHA GOUNDAN— 
Dependent No 3 — Appellant 
In S. a. No. 1798 op 1918 
THBV^AROYA REDDI — Defendant No. 3- 

Appellant 


w * w wvv 


In S. a. No. 1796 op 1918 

SELLAPPA RBDOI ^nd another 

Plaintiff and Defendant No, 1 

Respondents 

In S. a. Nos. 1797 and 1798 of 1918. 
SELLAPPA and others— Plaintiff 
T 7' j Respondents. 

Htnlu Law-jydl, construction of -Female legatees, 
estate taken hy-Devise to mother and sister xvitk 
dtrection that properties should go to davathis of 
testator ajter his sister’s death Jithout isH^EsMe 
taken by devtsees^ nature of. 


, , ? to ninau women the 

^ of property conveys 

I'ntpnfn ^ transferor, uoless a contrary 

intention appears, applies, [p. 626, col. 2.1 

hid ^ bequeathing his property to 

his mother and sister s.rna su^athanthrallmdln Ld 

nronirf without issue the 

property was to go to his dayathis: 

^ mother and sister took an absolute 
estate, the provision for the doyathis , being a 
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contingent bequest which did nob cut down, the 
absolute estate given to the female devisees [p *^26, 
ool. 1; p. Sv?#*, col. 1.] 

3fu<huvenfcafan<irai/rtmin Chetti v. Athipandurenffa 
NaidUy 61 Jnd. Cas. 2i75 (1919^ M. W. N. 1j 3, follow- 
ed. 

Seoond appeals against- the deoree» of the 
Distriot Court, Triohinnpoly, in Appeal Suits 
Nos. £86, 2-7 and 288 of 1917, preferred 
against the deorees of the Court of the 
Principal Distriot Mnnsif, Kulitalai, in 
Original Suits Nos. 1098, IICO and 1099 of 
1916 respeotivelj. 

FACTS appear from the judgment. 

Mr. &. Srinivasa Aiyavgar^ for the Appel- 
lants. — On a proper reading of the Will it 
must be held that the lega^^ee^, i. e , 
the mother and sister of the testator took 
an absolute and not merely a life- 
estate. There is, first, the usual expression 
that the legatees are to enjoy Sarva S^athan- 
thratbudan, wbioh means with full proprietary 
rights. In Muthuvenkaianarayanan Ohetti 
V. Aihipandurenga Naidu (1) Sadasiva 
Aiyar, J., held that that expression was the 
strongest that oould be used to confer an 
absolute estate. No doubt Ayling, J , took the 
opposite view in MantTca Mudali v. Muthachi 
Eavandan ( 2 ), but that has not been followed 
in later oases. If only a life.interest was 
intended, the testator would have said so 
aud provided for the vesting of the remainder 
in bis Dayatbis. 

Reoent decisions have laid down that, so 
far, at any rate, as this Presidency is oon- 
oerned, there is no general presumption that 
legaoies to women confer only a life-OvState. 
On the other hand, the rule is that, unless a 
contrary intention is olear, a transfer of 
property oonfers all the rights of the tran.s- 
feror. Ramuchandra Rao v. Ramachnml'a 
Rao (.3), It is distinotly mentioned in the 
Will that only the testator’s mother and sister 
entitled to all that is oomprised in the 
Will, and none else. That indioates very 
olearly that the testator intended to give them 
all his rights in theS properties. 

The bequest to Uayathis does not have the 
effect of cutting down the absolute estate. 
It is only a contingent estate which U not 
inconsistent with the absolute nature of the 

eailier estate. It oould take effect only afier 

(1) 61 Iiid. Cas. 217;(1919( M. W. N. 103 

(2) 30 lad. Cas. t«5; 18 il, L. T. 346- 2 L. W 

C3; 62 lild, Cas. 94; 42 M. 283; 36 M. L. J. 306, 


the death of the testator’s sister without issue. 
The sister’s obildreo are not expressly made 
the direct objeo’s of the gifr-. 

The provision for the discharge of debts, 
with the consent of the testator’s Dayathis 
does not militate against the absolute nature 
of the gift. The debts have any way to be 
discharged and their advice was to enable the 
legatees to discharge the real debts of the' 
testator. 

Mr. S. T. Srinivasagopala Ohariary for the. 
Respondents.— The bequests in this case are 
to Hindu females. They must be held t-o: 
take a life estate unless a contrary intention 
is patent in the Will. 

The provision for the Dayatbis taking the 
property on the death of Sundarammal with- 
out issue shows that the prior estate was a 
life estate and that there was a gift over to 
the Dayatbis. At any rate what wasimended, 
was only a life estate to the sister, a full 
estate to her children and a contingent 
interest to the Dayatbis. 

The condition that the debts were to be 
paid with the consent of the Dayatbis shows 
that their interest as reversioners was 
reserved. 

The legatees are, under the terms of the Will 
only ‘to enjoy,’ i. e,, to take the income from; 
the properties. 

JUDGMENT. 


ooDoern ourselves with in deciding this 
second appeal is to ascertain as far as 
possible what were the intentions of the, 
testator, and that is not an easy matter, 
because there are some expressions in the' 
Will which are not easy to be reconciled with, 
others. In the first part of the Will there 
is a provision that the testator’s mother and 
sister are both to enjoy his properties with 
full proprietary rights after hie death, and 

this le followed by an expression of intention 

to exolude all others. Then at the end it is 
provided that if the sister should die withnnt 
tssue. the Dayatbis of the testator Z to ge 

b7 should 

r ; ■ r dr :t 

" Xertyr ° r TsT/ iz^Ti 
u,ehsen:tgaXa’’r=^,rr;:r-/ 

the strongest expression that an alitor 
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oan employ to confer an absolate estate on 
the alienee” in Muthuvenkatanaray'inan Ohetti 
V. Athipandurenga Naidu (1), and by Ayling, 
J., as not oonferring a fall title on the donee 
in Manika Mudali v. Mttthachi Kavandan (2). 
Again in Samhasiva Ayyar v. Vis am Ayyar 

(4) Wallis, J., (now 0. J.) observed that 
the words: ' Yon shall enjoy the snit lands 
with the rights of gift, sale, eto,,” where 
words of common form borrowed from Regu* 
lation No. XXV of 1802 denoting the act of 
the donor in divesting himself of ownership 
rather than the natnre of the interest taken 
by the donee. As pointed out by the learned 
District Judge, there is no provision in this 
Will as to what is to happen with the mother’s 
interest. Probably the reason for this is that 
the testator did not contemplate his mother 
outliving her daughter. 1 am of opinion, after 
careful consideration, that the bequest in 
favour of the testator’s Dayathis was contin- 
gent on the sister dying without issue (not 
without heirs, as has been translated, the 
word used being santhatki) and that they did 
not take a vested interest. The testator 
evidently wished to exclude bis sister’s hus- 
band, but not her children if any should be 
born. As a matter offset, the sister Sundar* 
ammal died between the appeal to the 
District Court and the second appeal to 
this Court and left no issue. The estate 
vested in her heirs on the testator’s death. 
The contingency upon the happening of 
which the Dayathis would have succeeded to 
the property, namely, the death of Sundar- 
ammal without issue during the testator’s 
lifetime, never happened. That is the only 
construction to be put on the words ‘ if there 
be no issue to the above Sundarammal, my 
sister, the property should go to my Dayathis 
after her death” no time being specified for 
the occurrence of the event of her death — 
vide 2 Jarman (6th Edition) 2144, The 
event (Sundarammal’s death) no doubt was 
certain to happen but it was uncertain whe- 
ther she would die childless. If the testator 
had intended his mother and sister to take 
life estates, he would have declared his wish 
that they should enjoy his property after his 
death and that after they died, the remainder, 
should go to the sister’s issue, or failing such 
issue, to the testator’s Dayathis. But there are 
no words to that effect. The provision that 


the debts should be paid off upon the consent 
of the testator’s Dayathis may have been' 
inserted as a measure of precaution and in 
any case no inference can be drawn from: 
these words so as to override the words of the 
bequest in the preceding parts of the Will. 
These words of bequest are sufficient to 
authorise the alienations at the time that 
they were made. 1 agree that the appeals 
must be allowed and the District Munsif’s 
decree restored with costs here and in the 
lower Appellate Court. 

KaiSHMAif, J. — The main question that 
arises for decision in this case is whether 
the mother and the sister of the testator took 
an absolute estate or only a life-estate under 
his Will, Exhibit A. If they took an absolnte 
estate, plaintiff’s suit as reversioner to have 
it declared that an alienation by them is not 
binding beyond their lifetime fails. The 
question depends on the intention of the 
testator as expressed in his Will and to be 
gathered from its language taken as a 
whole. 

Before considering the language of Ex- 
hibit A, it may be observed that the rule 
enunciated by the Privy Council in the case of 
Moulvi Mohamed Shamsool Hooda v, Skewukram 

(5) and again referred to and followed in Sadha 
Prasad !dullick v. Ranee Mani Dassee t6), 
that when a Hindu gives property to a 
Hindu woman and more particularly to a 
Hindu widow there is a presumption that 
the estate meant to be given is only a life- 
estate, has been held in recent oases not to 
apply now in this Presidency. See Rama- 
Chandra Bao v. Bamachandra B io ( J) and the 
judgment of Sadasiva Aiyar, J., in Sduthu- 
venkatanarayunan Ohetti v. Athipandurenga 
Naidu (a). Oo the other band, the general 
rule that a transfer of property should be 
taken to convey all the rights of the trans- 
feror unless a contrary intention appears 
clear, is applied. In construing the present 
Will we are not, therefore, trammelled inany 

way by the fact that the legatees are two 
Hindu women. 


I shall now turn to the language of the 
Will. The words of bequest are *'my mother 
Periammal and my own sister Sundarammal 
shall both enjoy with all proprietary rights 
T> 2^6j 22 W. tt. 409i 3 Sai‘. 

P.O.J. 406;3Suth. P. C.J. 43. 

(6) 35 0. 895; 12 0. W. N. 7^9 (P. C.)} 35 I. A. 118; 

f f 287; 6 A. L. J. 460} 10 Bom, 

L. R. 604; 8 C. L. J, 48. 


(4) 30 M, 356} 17 M. L. J. 243; 2 M. L. T. 316. 
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(SarvaBwatbantbarathudaD in Tamil) after 
my death the immoveable properties belongr* 
ing to my family, oattle aod all the debts I 
hay'e iooarred by means of dooament.” The 
testator then direats them to pay Ks. 1,000 to 
his wife for her maintenanoe and Rs. 300 
to a temple for a religions festival. He 
then reiterates that it is only bis mother 
and sister that shall be entitlsd to the whole 
of the matters’’ mentioned in the Will and 
cone else shall be entitled to them. If the 
Will ended there, there oao be no donbt, 
as the learned Distriot Judge observes, that 
the testator intended to give the ladies all 
the rights be had in the properties or, in 
other wordp, an absolute estate. The import 
of the words f Sarvaewatbanthrathudan”) wa 
considered by Salasiva Aiyar, J., in Muihu- 
tenk itanarayanan Ohetti v. Athipandurenga 
Naidu (l) above referred to. On page 106"* the 
learped Jadge lays down as his view that that 
expression is the strongest that an alienor oan 
employ to confer an absoluteestate and that the 
addition of other expressions is supeiflious. 
Without going so far, 1 consider that the 
expression is wide enough to convey an 
absolute estate with powers of alienation, 
and effect mn'^t be given to it unlees we oan 
gather from other words in the Will that 
the testator meant to use it in a restricted 


sense. That is the principle reoogn zed i 
section 70 of ihe Indian Suooeesion Act. I 
M.anika Mudcb v. MuthacKi KavawJan (2 
Ayling, J., tock a fomewhat narrower vie^ 
of the import of the expression. His viei 
was not fully adopted by Tyatj*. J.. who wa 
sitting with him and has been dissented frcr 
by Sadasiva Aiyar, J , in Mutkuveyihat', 
narayamn Oheiti v. Athipandureng i N'lid 
U). It seems to me thit Ayliog, J 
failed to give full effect to the words as b 
considered the presumption that an estat 
given to a Hindu female is a life-estate oul 
wej^ghed their effect. That presumption, a 
J have already observed \s now hardl 
recognieed in this Presidency and, therefor, 
the ruling in question loses its au.horitj 
It may also be observed, that here we have 
further indication that the testator meant t 
pve a foil estate, as he says again that th 
ladies alone and none else shall be entitle 
to the properties. In this respect the preset: 
case 18 similar to the unreported case. ApDea 

No_ 20 of 18^6 referred^ to in Manika AfJdai 
•Pago of (1919) M. W. N.— — 


V. Muthachi Kavandan (2), and is thns 
distinguishable from that case on the very 
point on which the unreported case was dis- 
tinguished in it. 

In this coDoeotion one argument for the 
respondent has to be considered, viz.^ that 
the use of the word ' enjoy” indicates that 
the properties were not to be alienated and 
thus restricts the scope of the words 
Swathanthrathudan,” for it is said that 
after alienation the alienees and not the 
legatees will 'enjoy” the properties. I think 
this argument puts too restricted a. construc- 
tion on that word. We often 6nd it used 
in coujuDction with words giving express 
powers of sale, gift, etc., in Tamil documents. 
If the meaning suggested for the respondent 
is accepted, there will be a contradiction in 
terms in snob oase^. It would thus appear 
that the word does not necessarily imply that 
the legatees should keep possession of the 
properties and should take only the income 
from them; it is nsed in a general way to 
mean to take the heuedt of the ownership 
of the property.” The facts that the sura 
of Rs. 1,300, which the testator directed the 


alienating soms of the immoveale properties 
and that be also directed them to pay his 
debts are clearly in favour of the view that 
be meant to give them powers of alienation. 

So far the words ot the Will are distinctly 
in favour of the contention that an absolute 
estate was given. We have now to consider 
the effect of two further provisions in the 
Will, for the testator goes on to say that “if 
there be no issue to the above Sandarammal, 
my sister, that property should go to my 
Dayathis after her death” and that “the debts 
should be dieoharged with the oonsent of mv 
Dayathis.” To take the 2Dd olauee first, I do 
not think It has any bearing on the question 
as to the nature of the estate given, it .a 
saggested that it was put in for the benefit of 
the Dayathis and that it indicates that their 
interest as reversioners was reserved and 
hat only life-estates were given to the ladies 

fetched and untenable. It mi^bf 
well be suggested that the olanaf was 
because the testator considered thai- 

might be3ed into pay wlt'V 

The direction Ltr^^urSir-T ^ 
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ladies, as they will hive to pay the just debts 
of the testator whether the Dayathis oonsent 
or not. 

1 shall DOW consider the effect of the first 
clause above quoted. Id the first place, it 
will be Doticed that it is oonBned to the sis- 
ter’s share aod has no effect on the mother’s 
share. It could not, therefore, be relied on to 
out down the mother’s estate in any way. 

Now if we consider the clause carefully, it 
seems to me to strengthen the inference that 
an absolute estate was meant to be given to 
the sister, rather than the contrary. It dis* 
tinotly contemplates the sister’s estate was to 
go to her issue if she were to get any. That 
indicates that she was to have an estate of 
inheritance and not merely a life'Sstate. 
It was suggested that we should construe 
the clause as giving a • life-estate first to 
the sister and then a full estate to her ohil' 
dren, if any, and then a oontingent estate 
to the Dayathis. But there are no words in 
the Will to justify this. There are no words 
denoting the children as the direct objects 
of the distinct and independent bequest 
and in their absence, the bequest to the 
sister and her children must be taken as 
giving an estate of inheritance to the sister, 
as no contrary intention appears from any 
other part of the Will, That is a well- 
recognised rule and it is embodied in section 
84 of the Indian Succession Act and though 
the Act does not apply in the present case, 
the principle is one of general application. 

The bequest in favour of the Dayatbis is 
purely a contingent one dependent on the 
uncertain event of the sister having no 
issue till her death. The fact that after 
the decree in appeal in this case 
that event has actually happened, is im- 
material in this connection. Being a purely 
oontiogent bequest, it is difficult to see how 
it can be used to show that the earlier 
bequest was of a life estate only. Such a 
contingent bequest may clearly be added to 
a Will giving an absolute estate without 
any inconsistency and, therefore, its addition 
is really of no importance in considering 
the nature of the estate first given. If, as 
in the case in Lallu v. Jagmohan (7), there 
was a bequest of a vested remainder, it 
would necessarily follow that the prior 
estate was a limited one whatever be the 

(7) 22 B. 409. 


words used to describe the power^ 
given to the prior legatee. But that ii 
not the case here at all. The contingent 
bequest was entirely ineffective against the 
prior legacy to the sister and could take' 
effect, if at all, only on her death without 
issue. It cannot, therefore; be relied on td 
out down the absolute estate given to her 
by the words of the bequest in her favour in 
the Will. It is not necessary, besides, foi* 
the purposes of this case whether the 
contingent bequest failed- entirely on the 
death of the testator leaving his sister alive! 
or whether it became effective in favour of 
the Dayathis agaiost the sister’s heirs when 
she died without issue. 1 express no optniou 
on that point. 

I have, for the above reasons, come td 
the oonolasioo that the mother and the sister 
of the testator took an absolute estate in 
the testator’s properties under his Will. 
Plaintiff’s suit, therefore, fails. The second 
appeal must be allowed and the decree of 
the District Judge reversed and that of 
the District Munsif restored with costs here 
and io the Court below. * 

The other Second Appeals Nos. 1797 and 
1798 of 1918 follow. 

U.O.P. t 

Appeals allowed, ^ 
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DIRGPAL SINGH — Petition*b • 


PAHLADI LAL and otoKes— Opposite 

Parties, 

CivU Procedure Code (Act V of 190^), I0ft, O. 
XLV, T Z^Appeal to Uie Majesty in Council^ 
^v^nd o^-der of whether appealable -Mortgage— 
Registration, fraud effected in precuring effect of 

-ivhether question of general importance. ^ ^ ^ 




o right against an order of remand by the Hiffh 
Court, unless It is a dnal order within' the me^g 
of section IL 9 of the Civil Procedure Code andthf 
^se IS otherwise a fit one for appeal to His Majesty 
m Council involving a substantial question of law 
of general interest, [p, 629, coL 2.1 - 
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The question whether the fraud of a mortga{;or 
aloDe in proouring the registration of the mortgage, 
deed in a particular registration office, by represent- 
inif that some portion of the mortgaged property 
was within the jurisdiction of that office, would 
vitiate the mortgage and disentitle the mortgagee, 
who was ignoraut of the fraud, to enforce it, is a 
substantial question of law of general importance 
to satisfy the requirements of rule Order XLV, of 
the Civil Procedure Code. [p. 530, c 1. 1.] 

Applioacioo for leave to appeal to His 
Majesty in CooDotl. 

Mr. Oulzari for tbe Petitioner. 

Mr B. E. O'lJonoTf for theOpposite Parties. 

JUDGMBXr. — This is an application for 
leave to appeal to Hia Majesty in Coanoil. 
The suit was one to enforee two simple 
mortgages. The present applioant, who is 
tbe purchaser of a part of the mortgaged 
property, oonteated tbe suit on the ground 
that the registration of tbe mortgages was 
invalid inasmuch as a part of the pro* 
perty comprised in the mortgage, which 
lay within the jarisdiobion of tbe Sub-Regis- 
trar in whose office tbe mortgage'deeds 
were registered, did not belong to tbe mort- 
gagor and was never intended to be incladed 
in tbe mortgage. The Court below held 
that the registration of tbe document was 
invalid by reason of the fraud perpetrated 
on the registering officer. It relied for 
its decision upon tbe ruling of their Lord- 
ships of tbe Privy Uoanoil in tbe case of 
HarendraLal fioj/ Ohowdhuri v. Bari Dasi Dehi 
(ll. Upon appeal to this Oonrt tbe learned 
Judges of this Court found that the mort- 
gagor obtained registration of the docoment 
in the office of the Sub Registrar of 
Budaun by perpetrating this fraud, that he 
got tbe Sub-Registrar to register tbe docu- 
ment whereas be bad no interest in the 
property and he had not intended to mortgage 
It but had included it in the mortgage 
simply with tbe object of obtaining regiatra- 
tion of It Id the office of the Sub-Registrar 

thiP,^rAn^*!l however, found that in 

this fraud the mortgagee did not participate, 
inasmuch as tbe 

• 4 .. ® property was recorded 

in the revenue papers in the name of tbe 

mortgagor although under an arbitration 

award it had been allotted to the share 

of other members of the family to which 

the mortgagor belonged. The learned 

A 97^; 27 fil. L. J. 80 12 

B. 400; 41 I, A. 910 {P. C.J. ! ' ^ ^ Boji. U 

3J. 


Judges held that as tbe mortgagee did not 
join in the fraud, the registration wag not 
vitiated by reason of the fraud of tbe 
mortgagor. They accordingly remanded the 
case to the Court below for trial of tbe 
other issues which arose in the case. From 
this order of remand the present application 
for leave to appeal to His Mijesty has 
been preferred on two grounds. The iirst 
is that tbe order of remand was incorrect 
and the decision of tbe learned Judges of 
this Court was erroneous upon the question 

of fraud. The second grouod ie that even 
if DO appeal lies from the order of remand, 
the case is otherwise a fit one for appeal to 
His Majesty in Council within tbe meaning 
of rule 3, Order XLV, of the Code of Civil 
Procedure. We have recently held in 
tbe case of Muhammad Saijad AH 
Khan v. Muhammad Ishaq Khan 
(2) that an order of remand made 
under circumstances similar to those 
of the present case is not a final order 
within the meaning of section 109 of the' 
Code of Civil Procedure and that an 
appeal does not lie as of right from that 
decision. We may mention that the value 
of tbe subject-matter of tbe suit and of 
tbe proposed appeal exceeds Rs. 10,000. 
The deoisiou to which we have just now 
referred follows a long series of rulings 
of this Court and, therefore, we must hold 
that an appeal does not lie to His Majesty 
in Coanoil in the present case from the 
order of remand to the Court below. We 
have next to consider whether the case 
is “otherwise a fit one ” for appeal to His 
Majesty in Council. In order to justify us 
in certifying tbe case to bs a fit one for 
appeal, we have to see whether the case 
involves a substantial question of law and 
whether that question of law is one of 
general importance. In the Privy Council 
oase to which the learned Judges of this 
Coart have referred, it was held that if 

registration was 

obtained did not erist. or if it existed. Tad 
the mortgagor and the mortgagee inin!2 
together for the purpose of committing J 
fraud in the registration department and 
getting the property registered by ^ Snb 
^gistrar who should not have registL»H ■. 

the registration would not be va Tand 


(2) 51 Ind, Oas. 501; 1 1 ;. p. i,, ^ (y 
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the mortgagee wonld not be entitled to 
take the beneht of the dcoament so regis- 
tered as a valid doonment. That is not the 
ease here The qaestion in the present 
ease, as already pointed ont, is whether the 
fraod of the mortgagor alone wonld vitiate 
registration and disentitle the mortgagee 
(who was ignorant of the mortgagor’s fraud) 
to enforce the mortgage. This is clearly 
a substantial question of law. It does not 
appear to have been decided in any other 
case so far as we are aware and so far as 
oases have been cited to us. The question 
is one of Brst impression and, being a sub* 
etantial question of law, we should be .iusti* 
tied in granting the application for leave 
to appeal if it is one of general import- 
ance. We are of opinion that the question 
is also one of general importance, as it fre- 
quently arises in oases similar to the present. 
We are, therefore, of opinion that this 
case is ‘ otherwise a 6t one ” for appeal 
to His Majesty in Council and we so cer- 
tify. 

Order accordingly. 


MADRAS HIGH COURT, 

Seconij Civil Appeal No. 1333 op 1918. 

July 25, 1919. 

Present: — Mr. Justice Seshagiri Aiyar and 

Mr. Justice Bakewell. 

VEDALINGAM PILLAI, Mimok and others 
— Defenointb Nos. 3 to 5 — Appellants 

versus 

VEERATHAL SORNATHACHI 

anu another — Plaintiffs — Respondbnts, 

Civil Procedure Code [Act V of I908y, 0 ZX/, 
rr. 58, 69, 60, 61,63, scope of — Claim proceedings— 
Order regarding possession only and not adjudicating 
on titlCy effect of - Order on claim petition, when and 
how far hinds judgment-debtor — Payment of decretal 
amount after one year from date of order, effect of — 
'^Possession'’, "conclusive", meanings of. 

k judgment-debtor will not be bound by an order 
on a claim petition unless he has been a party to 
it and also uoless the order in terms adjudicates on 
his title. Where the only matter adjudicated on by 
the claim order is as to who is in possession and 
the conclusive effect predicated by Order XXJ, rule 
63, Civil Procedure Code, only affects possession 
and not the title, the order does not bind the 
judgment-debtor even though ho is a party and 


actively contests the claimant’s right, and the judg- 
ment-debtor or his heirs are not bound to sue to 
establish their title within a year of the date of 
the order, [p. 534, col. 1.] 

Per Seshagiri Aiyar, J.— The scope of Order XXI, 
rales 58 to 61, Civil Procedure Code, should be 
restricted to concluding the parties regarding the 
right to attach the property in czeontion, and not to 
finally determine the rights of the parties to the 
property itself [p. 533, col 1 ] 

The term “possession” in Order XXI, rule 60, of the 
Civil Procedure Code signifies bare possession and 
not possession indicative of title, [p. 634, col. .] 

Quaere. — Whether a payment of the decree amount 
after a year from the date of the adverse order 
has the same effect as payment within a year and 
makes the order spend itself out. 

Vqy Bakewell, J . — The meaning of the word ‘con- 
clusive* in Order XXI, rule 63, Civil Procedure Code, 
is that the realization of the attached property shall 
proceed or be stayed as directed by the order of 
Court and that there shall be no appeal therefrom 
except as prescribed by the rule. If the attached 
property be sold in pursuance of the order, then 
the purchaser will take it free from or subject to 
the rights asserted by the claimant or objector as 
determined by the Court, [p 6H5, col. *.] 

Qu^rre. — Whether if the attachment be raised the 
execution proceedings simply come to an end or 
there is an adjudication as to the title of the judg- 
ment-debtor. 

Second appeal against the decree of the 
District Court, Tanjore, in Appeal Suit 
No. 683 of 1917, against the decree of the 
Court of the District Mnnsif, Tiruthnrai- 
pundi, in Original Suit No, 109 of 1915, 

Messrs. A. Krishnaswami Aiyar and N, 8, 
Srinivasa Aiyar, for the Appellants. — The 
judgment-debtor, having been a party to 
the claim proceedings, is bound by the 
order thereon to the same extent as the 
decree-holders. All that is required is that 
notice shonld go out to him. See Second 
Appeal No. l#75 of 1918. So that if he does not 
bring a suit to set aside the order within 
a year under Order XXI. rule 63. he is barred 
from agitating the matter by a fresh suit. 
See also Muthusami Mudaly v. Ayyalu 
Bathaau (1), Hurriyil Parkum v. Varanakat 
Illath Oanapothi k 2), babella Appanna v. 
Mallidi Appanna 1,3). 

[SESHAGihi Aitah, J. referred to Sada&a 
Pillai V. Amurthachari (4).] 

Sadaya Pillai v, Amurthachari (4) gives a 

(1) 13 M. L. J.367. 

(2) 10 Ind. Gas. 424} 35 M. 168 at p. 172} 9 M. L. T, 
423} 21 M. L. J. 660} U91D 2 M. W. N. 316. 

(3) 25 Ind, Gas. 700; (1914) M. W. N. 813; I L. W. 
772; I6M.L. T. 300. 

(4) 8 Ind. Gas. 167; 34 M. 633; 8 M. L. T. 4l7i 

(1910) M.W. N.741. * 
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speoial right to a defeated olaimant. In Sar- 
dhafi Lul v. Ambika F ershad (5) referred to in 
Sadapa Fillay v. dmurthaeharii4i) and in other 
case?, the effeot of an order like the present on 
a jadgment-debtor was never oonsidered. 
It oannot be eaid that a judgment-debtor 
is not a person interested in defending 
against the claim. The property is 
attached as the judgment-debtor’s property. 
The jndgment^debtor is, therefore a person 
against whom an order is made and who 
is to bring a snit within a year of the 
date of the order to establish his right 
to the property within the meaning of 
Order XXf, role 63. Secondly, the conten- 
tion is that the order adjudicates only as 
to possession and not as to title. The 
words 'attachment is raised” clearly refer 
to an act done on recognition of the 
claimant’s objection that the jadgment- 
debtor has no saleable interest at all. 
See Machi Ra,u Venkataratnam v. Vadrevu 
Bung 2 nayakamm 2 {Sj^Xagendra Lai OUcwdhury 
V. Ftini Bhusan Das (7), Ramu Aiyir v. 
PaLaniappi Chetty (8^, Badri Prasad v. 
Muhammad Yusuf (9), Amrata v. Pandhari- 
nith (10). Possession by itself may be 
heritable, or attachable in wbtoh case there 
may be an adjudication as to possession 
alone. Bat a possession available against 
a person who subsequently comes forward 
as owner is poesessioo based on title. 

Lastly, plaintiff’s case is one of possession 
and dispossession. So Article 142 and not 
Article 144 will apply. 

Mr, Kt Srinivasa Aiyangar and with him Mr. 
S. yaTadachariar),ior the Respondents.— The 

order in question is a step in the execn- 
tion of the decree and so is an ad- 
judioatioD. if at all, only for the purpose 
of executing the decree. The order is 
^ attachment is raised.” Those words 
import no adjudication as to the title of 
any party. The one year rule was intended 
Bolelyto obtain a BnalUy in exeontion pro- 
.eedmga and the exeoating Oonrt has no 
power to pass orders whioh will oontinne 
to have effeot for all time to oome. It 

(6) 15 0. 621; 16 I. A. 123(P. C )• 6 Sar P r T i 7 > 

(6J 48 Ind. Cas. 270; 41 M figs’ 2 a m t V' \li' 

(1B18J M. W. N. 699; 8 L. W bg”® 35 M L 'j 

(71 44 Ind. Cas 265, 45 0. 785 23 C ’ W N 376 

(8) 8 Ind. Gas. 117, 35 M. 36, (iglo) M 'w ’ n’L 
8 M. Id. T. 881} 21 M. L. J.766 ^ 

(9) 1 A. 881. 

(10) 2 Bom. Id. H. 134. 
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has been repeatedly held that such orders 
oaunot operate as res judicata. They con- 
tinue to be in force until the work of exeoat- 
ing the decree is completed or nntil the 
decree is paid off when, eoinstmti^ the 
order cease to have any force. 

^ Rule 5 y of Order XX ( oontaios the words 
bad some interest in or was possessed of, the 
property attached.” It is plain, therefore, 
that the order need not be an adjudication 
on title and that it may be only as to base 
physical possession. 

Even though the Court may have jarisdic* 
tion to execute the -decree, it may often 
happen that the property attached is of 
a value exceeding its jurisdiction. So it 
cannot be said to adjndioate on title finally. 

See also Koyyana Ohittemmt v. Doosy 
Qavarammi (11). 

The judgment debtor is not a necessary 
party. He may have no interest in the 
fight between the olaimant and the decree- 
holder. None of the rules refer to the 
judgment-debtor as a party to these pro- 
ceedings. Rale 47 regulates the rights as 
between parties to a suit and a defeated 
claimant has always a right of suit against 
the judgment-debtor. 

Further no order could be made against 
the judgment-debtor. For it is the decree- 
holder who attaches whatsoever properties 
in whioh he thinks a judgment debtor has 
a saleable interest, and tbe order is that 
such attachment be raised. 

Mr. S. Varadachariar, continuing the arga. 
ment for the Respondents, cited « 

Subbarayudu (12). Moidtn Ruiti v. Runki 

Kutti (13) and other oases in support of 
the argument that an order in claim pro- 
oeediogs IS not an order against’ a judg- 

ment debtor. 

Mr. A. Krishnatwami Aiyar, in reply.—Tha 
oontenhoD for tha respondents, if 

would bring abont many anomalies in the 
law. Tbe whole series nf 

High Courts which proceed 0 ^/^^ 

the adjndioation io Tnal foVan 

bars a separate suit, ^oae, which 

The only question that oan be A . 

(11) 29 M. 225, 16 M. L. J lag “ ^SOldod 
113) ISM. 366. ^••'•136. 

(13) 26 M. 721, 12 M. L. J. 411 
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by an order on a claim petition ia whether 
the judgment- debtor has a saleable interest 
in the disputed property or not. It oould 
never have been oontemplated by the Legis* 
lature that the owners of properties wrongly 
attaohed were liable for all time to be 
harassed by regnlar suits brought by persons 
who were parties to the proceedings whereby 
the wrong attachment was got raised. The 
Courts also have from 4 iVladras High Court 
Reports [Netietom Perengaryprom v. Taynn^ 
harry Parameshwaren Nambudry (14)] down- 
wards taken a consistent view in my favour* 

The raising of the attachment is only 
the necessary corollary to a finding as to title. 

JUDGMENT. 

Seshaqiri Aitab, J. — One Amirthammal 
had two sons. Vythilinga, the I st defendant, 
Dakshinamoorthy, the father of defendants 
Nos. 3 to 5, and at least one daughter. There 
was some dispute about the property belong* 
ing to the daughter's husband and a suit 
was pending in respect of it. A compro- 
mise was come to and by Exhibits A and 
B the property in suit was given to 
Amirtham in lSfc2, Subsequent to this 
arrangement, disputes arose between the 
mother and the sons regarding the right 
to this property, which is of considerable 
value. The mother gave leases to enable 
the leasee to eject the sons, There was 
some litigation based on these leases. Ulti- 
mately in Suit No. 228 of lii08, a decree 
was obtained for money by a creditor 
against Amirtham and Vythilinga. In 
execution, the property in suit was attach- 
ed, as belonging to the judgment-debtors, 
Dakshinamoorthy intervened with a claim 
petition. Exhibit XVIIi (c) is the order 
thereon, dated the 4th February 1910. The 

exact interpretation of this order will be dealt 
with later on. In June 1910, the share of 
Vytfailingam in certain items of the property 
was sold. It is alleged for the respondents that 
the sale-proceeds were utilised to pay off the 
decree and that the decree has been fully 
satisfied. Mr. Krisbnaswami Aiyar for the 
appellants does not admit this and contends 
that as this point was not argued in the 
Court below, it is not open for the respond- 
ents to rely on it and to base a legal argu- 
ment on it. The suit was brought by the 
daughters of Amirthammal claiming the 

property as their mother's Stridhanam 

H. C.R. 472. 


and praying for an injunction restraining 
the defendants from interfering with their 
enjoyment. The Court of first instance 
held that the property was taken by 
Amirthammal under Exhibits A and B/ 
benami for her sons and dismissed the. 
snit. In appeal the District Judge, bas 
reversed the decree. He has he]d»,;thai 
the benami character of Exhibits a^d 
B has not been established and thatnit 
has not been proved that the sons .wer& 
holding adversely to their mother. On the 
question whether the failure to sue within a 
year of the order on the claim petition 
barred the plaintiffs, he held, that the 
title of Amirthammal was not adjudicated 
upon in the claim petition and that neither 
she nor her heirs were bound to sue within 
a year (Article 11 of the Limitation Act) 
to establish their title. 

The second appeal is against that decree* 
The second appeal has been very fully and 
ably argued before us, as was to be ex- 
pected from the learned Vakils engaged in 
the case, and as the matter may pot rest, 
here and as the decision affects consider- 
able property, 1 think it desirable to deal 
with the questions at some length. 

As regards the findings that Exhibits A 
ard B were not executed benamt for the 
eons, Mr. A. KrUbnaswami Aiyar rightly: 
stated that the finding was not open to. 
attack in second appeal. Whatever may be 
the powers of the Judicial Committee to 
examine the evidence where two Indian 
Courts differ, it has been held that the 
Civil Procedure Co^e does not give the 
second Appellate Court that power. The 
same observations apply to the finding as 
to the adverse possession, ' 

I shall now proceed to consider the ques^ 
tion very elaborately argued at the Bar.- 
Mr. K. Srinivasa Aiyaugar for the respond- 
ents addressed us on the scope and effect 
of Order XXI, rales 58 to 61. The question 
may be considered from two stand points* 
H) Is the order an adjudication which 
affects title to the property for all pur? 
poses; and (2) Is the order effective 
against all the parties interested in 
it, namely, the judgment debtor, the defend- 
ant and the olaimantp For the limited 
scope wbiob the learned Vakil suggested for, 
the rules there are some weighty considera- 
tions; (a) It is now well recognised that| 
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Dotwithatanding an adverse order, if the 
money due under the deoree is paid off 
within a year, the order spends itself ont and 
the party affeobed by the order need not saek 
to have it net aside. See Koyyana Ohittemma 
^.Boosy Oavaramma (11). Whether a pay- 
ment after the year ahonld have the same 
effect is open to argument Bat it is onneoes- 
sary to consider the point now. Speaking 
for myself, I am unable to see why the pay- 
ment after the period 6xed in Article 11 of 
the Limitation Act should have a different 
effect. (6) It is equally well established that 
the result of the litigation started in conse- 
quence of an order on a claim petition is to 
place the parties in siitus quo ante, that 
is, to the position they occupied at the time 
of the attachment objected to. If that is the 
result, it is suggested that the adjudication 
in the claim petition should be restricted in 
its scope to the matter arising in execution 
under the decree and not to concluding the 
rights of parties which are not within the 
purviev? of the execution order. There is 
much force in this contention, (c) Again, 
if the deoree holder is unable to establish the 
title of the judgment debtor in answer to a 
claim, it wonld not preclude him, in execution 
of another deoree, from proving that the 
property did really belong to the jndgment* 
debtor. This would go to show that the 
adjudication has not the force of res judicata, 
but it is only operative to conclude rights in 
execution, (d) The nature of the inquiry is 
a summary one. Rights relating to property 
far beyond the pecuniary jurisdiction of a 
tribnnal in regard to suits cannot be disposed 
of on the claim petition. Can the Legislature 
have contemplated sooh far-reaching oonse* 
quenoes to an order made nnder snob oironm- 
stances as to conclude the right and title of 
the parties for all time to come? I must 
say that I have been very mnob impressed 

by these considerations and I am inclined to 
think that the scope of the rules should be 
restricted to concluding the parties regarding 

the right to attach the property in execution, 

and not to finally determine the rights of the 
parties to the property itself. 

However, I do not want to rest my judg. 

ment on this point alone, because there are 
decisions and observations in the jndgments 
of this Court which clothe such an order 
with wider attributes than I am prepared to 

invest thecQ with> 


In my opiuion, tha order in question was 
not intended to and did not adjudioita upon 
the right of Amirtham. I shall shortly 
review the history of the question as to how 
far and to what extent a judgment debtor 
is bound by an adverse order in a claim peti- 
tion. There are threa possible views: (a) 
He is not a necessary party and is not bound 
by the order, although it was passed in his 
presenoa and after hearing him; (6) he is 
bound by the order, whether he appeared and 
contested the claim or not; and (c) the extent 
to which he is affected will depend upon 
what was considered and decided in the 
enquiry. The first view has been taken by 
soma of the Judges in the other High 
Courts. Mr. K. Srinivasa Aiyaugar argued 
in support of that view. Mr. S. Varada- 
ohariar elaborated it by pointing to the 
language of rule 60 and to the final effect 
the order has. Mr. A. Krishnaswami Aiyar, 
on the other hand, referred to the oonelading* 
portion of rule 61 and to the language of 
Article II of the Limitation Act as pointing to 
the opposite conclusion. Having regard to 
the course of decisions in this Presidency I 
do not feel myself at liberty to hold that the 
order would under no circumstances be bind- 
ing on the judgment debtor. Nor am I pre- 
pared to agree with Mr. A. Krishnaswami 
Aiyar that the order would bind the judgment- 
debtor whatever may be the nature of the 
adjudication on the claim petition. The inter- 
mediate view is what has consistently been 
acted on in this Court, The view in Neiietom 
Fereng iryprom v. Tayanharty Parameshicaren 
Nambudry (14) was very soon after limited in 
Its operation by stating that the nature of the 
relief ehould be o.aiidered in appraising the 
effect of the order. See Arakel 
Kuttiyili V. Imbichi dmnah (15). In (Juruvx 

Varadaoharur drew oar attention, it wa. 
distiQotly stated that even if the jadgment 
debtor had notiae, the order will nof T j 
him. The order mast be aglinst faL 
effdot. Ic MaiJrtsani ifulaly y >1 

B,ttW« (l) evidenee was given againsret 

oUimiot by tha i. . toe 

learned Jn Ige, held thaVr i? '^‘>9 

the olaim and of the ad " 1 

bind him, if his rU;\te 

npon.Th33am,viewwaetakeniUo^dt":!;!. 

(16),6 M. Q. c.'A. 
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y. Kunht Euiti (13). To all these jadgmeois 
Sir Arnold White was a party; and I think I 
am jnstihed in dednoing the rale from them, 
that a judgment debtor will not be boand 
by the order on a claim petition, unless he has 
been a party to it and also unless the order 
in terms adjndioates upon bis title. That 
was the very view pointedly euunoiated in 
Sadaya Pillay v. Amurthachari f4s), after 
referring to the narrow view held in Caloutta. 

Sahella Apparkfia v. Mallidi Appanna (3), to 
whioh I was a party, only held that if there 
is an adverse order against the judgment* 
debtor, he can sue within a year. It nega 
tived the oontention that the desree^holder 
alone oan sne and not the jndgmeot*debtor. 
Second Appeal No. 975 of 1918 was a suit 
by the claimant and there is nothing in that 
judgment whioh is opposed to the autbo* 
rities I have reviewed. Now comes the ques* 
tion regarding the nature and effect of the 
order in the summary enquiry in the present 
case. In considering this point, the observa* 
tions in Ramu Aiyar v. Palaniappa Chetty (8) 
should be borne in mind. It was there 
pointed out that if the order in terms leaves 
the question of title open, it cannot be con* 
tended that observations as to possession 
conclude title as well, Mr. Krisbnaswami 
Aiyar rather insistently argued that posses 
sion spoken of in rnle 60J is possession 
indicative of title and not bare posseseior, 
e. g,t that of a trespasser. I fiod nothing in 
the rule to warrant this interpretation. 
Bearing these ooosiderations in mind, 1 
proceed to examine the order passed on 
the claim petition. It starts by saying 
that only the question of possession 
will be considered. The disoussion is all 
about possession. The conclusion relates 
to possession, i am unable to read in 
such an order an intention on the part 
of the Court t^ deal with the title of the 
parties. It is true that Amirtbam pot in a 
statement and claimed the property. But 
the Court wisely did not embark upon the 
enquiry claimed by her. 

My conclusion is that notwithstanding that 
Amirtbam was a party, notwithstanding 
that she actively contested the claimant's 
right, the only matter adjudicated upon was 
as to who was in possession: and that, there* 
fore^ the oonolosive effect predicated by the 
feeot'on only affects possession and not the 
llilc btitg litigated in this sqit, 


In this view, 1 am of opinion, the District 
Judge is right and I would dismiss the 
second appeal with costs. 

Baebwell, J. — I do not propose to deal 
with the cases which have been cited and 
discussed by my learned brother, but intend 
only to examine the scope of rules 58 to 63 
of Order XXI of the Code aud the effect of 
the order made upon the claim petition in 
this case. The ground of an application 
under these rules is that property attached 
in execution of a decree is not liable to that 
attachment. Section 60 of the Code 
declares that certain things "belonging 
to the judgment-debtor, or over which, or 
the proBts of whioh be has a disposing 
power whioh he may exercise for bis own 
benefit, whether the same he held in the 
name of the jadgment*debtor or by another 
person in trust for him Or on bis behalf,” 
are liable to attachment and sale in execution 
of a decree, and that certain other things are 
not BO liable A judgmeot*debtor may, there* 
fore, objeot to any attachment on the ground 
that the property attached is exempted from 
attachment and sale and an objection by him 
falls within rule 58. A third party may 
claim that he has some interest in or is 
possessed of the property attached (role 59) 
and siuoe the judgment debtor is interested 
in the discharge of the decree by means of 
the attached property and in any surplus sale 
proceeds after such discharge, he should be 
made a party to the proceedings. The enquiry 
under rule 58 is termed an ‘investigation,’ not 
a trial of issues between the parties, and the 
Court is directed not to make it when the 
claim or objection has been designedly or 
unnecessarily delayed. The policy of the 
Legislature is to secure the speedy settlement 
of questions of title raised at execution sales: 
Sard^art hoi v. Ambiha Fershad (5), and 
the finding of a Conrt is a summary 
decision from which the suit allowed 
by rule 63 is simply a form of 
appeal: Phul Kumari v, OhansHyam Misra 
(16), The objeot of the Legislature in pres- 
cribing a suit by way of appeal appears to be 
to give the parties an opportunity of placing 
their respective oases fully before a Court, 
because a summary investigation might not have 
furnished sufficient material for a decision 

(16) 35 0. 202 (P.O.)t 7 0.L. J. 36; 12 0. W. 
N. 169; 10 Bom. L, R. 1; 6 A. L. J. 10; 17 M. L. J. 618; 
2 M. L. T. 606; U Bwr. L. R. 41; 86 I. A. 22. 


INDIAN OASES. 


535 


Vol LIV] 

LADLI PRASAD V, RIZAU-DD'DIM. 

by an Appellate Oonrt. From these oonsidera* 
tioDS, I am of opinion that the meaning of 
the word 'oonolnsive* in rale 63 is that the 
realisation of the attached property shall 
prooeed or be stayed as direoted by the order 
of the Oonrt and that there shall he no appeal 
therefrom ezoept as presoribed by the 
rule. If the attaohed property be sold in 
pnrsnanoe of the order, then the parohaser 
will take it free from or snbjeot to the rights 
asserted by the olaimant nr objeotor as 
determined by the Conrt; bat if the attaoh- 
ment be raised, the qaestion arises whether 
the exeeation prooeedings simply come to an 
end or there is an adjadioation as to the title 
of the jodgment debtor. This question does 
not arise in the present ease and I express no 
opinion upon it. 

I agree that the order in this ease is not 
made against the jadgment^debtor Amir* 
thammal, beoause the Coart did not deoidethe 
title to the property as between her and her 
oo defendant and the olaimant. L think 
that the Court only decided that the sale 
should not inolnde any possessory right to 
a moiety of the property to which the claimant 
might be entitled. I agree with the order 
proposed by my learned brother. 

H. 0. P. 

Appeal dismisied. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Sbcono Civil Appeal No. 130 of 1919. 

Angnftt 26, 1919. 

Present: — Mr. Staarf, J. C. 

LADLI PRASAD — Plaintiff — Appell*nt 


versus 

NIZAM-UD-DIN KHAN — Defendant — 

Respondent. 

i^rtgage Redemption — Mortgaged property acquired 
u^r Land Acquisition Act, effect of^Limitation Act 
(IX of 1908;, a. 15 (2), 8ch. I, Art l20Suit by 
mortgyor aga\nst mortgagee, to recover share of com- 
pwaattw awarded under Land Acquisition Act- 
^mitation applicable^Secretary of State wrongly 
smpleaded as party to ^ii^lfotice, ^iodof, whether 
can be ewcludedo 


Where mortpged property i. acquired under the 
Land Acquisition Aot, tho mortgage cannot be 

redeemed as the mortgaged property has ceased to 
exist, [p. 635, col. 2.] 

A suit by a mortgagor against his mortgagee to 
recover his share of the componsatiou awarded to 
the latter in respect of tho mortgaged land under 

the Land Acquisition Aot is governed by Article 120 

t?i Schedule f to the Limitation Act. [p. 636, col. 1 ] 


Where the Secretary of State is wrongly implead- 
ed as a defendant in a suit, the period of notice 
given to the Secretary of State cannot be excluded 
under section 15 2) of the Limitation Aot in com- 

puting the period of limitation applicable to the 
suit. [p. 636, coL 1,] 

Appeal against the decree of the District 
Judge, Lucknow, dated the 3rd February 
1919, apholding the decree of the Mnnsif, 
North Lnoknow, dated the lltb May 1918. 

Messrs. Mahurtd BeHari Lai and Rajeshtoari 
Prasadt for the Appellant. 

The Hon’ble Mr. Wazir Hasan, for the 
Respondent. 


The plaintiff.appellant is 
the successor. in interest of Piare Lai Riaal- 
dar. the proprietor of two groves in Lucknow 
City. Piare LaI Risaldar mortgaged the 
two groves by deeds of nsufmotuary mort- 
gage. The defendant-respondent Nizam-nd- 
Din Khan is the successor in-intereat of the 
mortgagee. The groves were acquired under 
the Land Acquisition Aot. Compensation 
was paid to Nizam- nd- Din Khan. The plaint- 
iff then sued for redemption of the mort- 
gage. The Courts held that the mortgage 
could not be redeemed beoause the mortgaged 
property had been destroyed. Their view 
was that the mortgage had ceased to exist 
and that there was nothing to redeem 
The District Judge held that the plaintiff 
would ordinarily have been entitled to a 
share of the amount paid by Government by 
way of compensation for the acquisition of the 
groves but that such relief was time barred* 

The present second appeal is preferred by the 
plaintiff. 

Id sapporl of the view that the mortgaged 
property was destroyed and that no redemo 
tion oan take plaoe, the Courts helow relied 
on the deeision in SaJMi Begam y. 

Janki Bibt (1) That was my deeision. 1 
see no reason to differ from the view I took 
m .t I. therefore, hold that there oan be no 

S'.” .0°',^”:''““ " 

whether the Plaintiff °8hou1d*'rbTaTna'd'e 
against Nizam-ud-Din Khan for ^ ^ 
of the money that Nizam-ud-Din Kh. 
ed iacompsn8ati>D, That mn!- ° 
to Nizim-ud Din Khan on the^ 

(1) 42 Ind. Cas. 793j 20 O. C, 255 
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Bait against him at onoe. There was no 
necessity for him to have delayed one moment 
after Nfzam-ud-Din Khan received the money. 
I agree with the learned Counsel for the 
appellant that limitation is not governed by 
Article 62, First Sohedale, Aot IX of 1908, 
but that limitation is governed by Artiole 
120. The money was paid to Nizam nd'Din 
Khan on 1st March 1^11, The suit was 
not instituted till the 20th March 19 17. So the 
claim was not within six years. The learned 
Counsel for the appellant meets the point 
in tbe following way: — He says that be sued 
the Secretary of State and the Lucknow 
Municipality in the plaint and that he had to 
give them two months* notice under the 
provisions of the law. He invokes the 
assiatanos of section 15 (2), Act IX of 1908, 
But looking into tbe facts, I 6nd that be bad 
no good cause to sue the Secretary of State 
or tbe Municipality. He bad no cause of 
action against them. Section 15 (2) reads: 

/n computing the period of limitation pre^ 
£Ofibed for any suit of which notice has been 
giver, in accordance with the requirements of 
any enactment for the time being in force, 
the period of such notice shall be excluded.” 
It has application only to instances in which 
notice has been given in accordance with the 
requiremeuts of any enactment for the time 
being in fores. No enactment required tbe 
plaintiff to give notice to the Secretary of 
State cr the Municipality in this particular 
matter, for be had no cause of action against 
them. The learned Counsel is really arguing 
for the proposition that where a plaintiff 
under a mistake of law or fact conceives that 
he has a cause of action against the Secretary 
of State or a public body in addition to his 
oaufe of action against a private person and 
joins without reason the Secretary of State 
or the public body, he shall be entitled to 
extend tbe period of limitation ordinarily 
allowed by liw against the private person 
by two months. The proposition cannot be 
accepted. Tbe section has only application 
in oases in which tbe plaintiff has a good 
cause of action against such a body. The law 
forbids him to institute a case against such 
a body until be has given them notice. So 
the law says very reasonably as you are not 
allowed to bring a case until two niinths 
have elapsed from the date of tbe notice 
that period of two months shall not count 
against you in the way of limitation, Bat 


the law nowhere says to a plaintiff that 
when he is under no disability but erroneous* 
ly imagines himself to be under a disability, 
he will obtain any relaxation of the ordinary 
law of limitation. I hold that Artiole 120 
applies and I hold that the suit is barred 
under the provisions of Artiole 120. I, 
therefore, dismiss this appeal with oosts. 

Appeal diitnissed. 


MADRAS HIGH COURT. 

SEco.'fD Civil Appeal No. 1529 op 1913. 

Angust 21, 1919, 

Present', — Mr. Justice Bakewall and 
Mr. Justice Odgers. 

VKNKATAOHELLl HBDDT— PliIxfipp 

— Appellant 
versw 

MUIHIaLU REDDY and otherj— 
DfiPENDANrs Nos. i TO 5 — Respondents. 

Civil Procedure Code (Act V of 190S), «. 47, 0. XXf, 
rr. 58, 59, 60, 61, 63, scope of-~Claim petition by 
party exonerated, dismissal of^Order, finality of-^ 
Claimant, whether can plead title in defence to suit by 
auction ’purchaser. 

The meaning of Order XXI, rule 63, Civil Procedure 
Code, is that tbe parties to the proceedings shall 
concluded by the order made thereon, and that the 
purchaser at a Court sale shall take the property 
purchased by him free from any claims negatived 
by that order, subject to any right of appeal or of 
suit to which the claimant may be entitled f*D 638 
col 2.1 ’ 

Order XXI, rule 63, Civil Procedure Code, may 
possibly be construed, where the aggrieved claimant 
or objector is a party to the suit, as substituting a 
right of suit for the right of appeal, [p 6.^8, col J 

As section 47, Civil Procedure Code, does not 
prescribe the procedure to be followed in claim 
proceedings, regard must be had to tke provisions of 
Order XXI, which deals with “execution of decrees 
and orders,” and rules 68 to 63 of that Order, which 
are grouped under the svib-heading “investigation 
of claims and objections,” regulate applications 
made on the ground that any property attached in 
execution is not liable to such attachment. Td. 637. 
col 2{ p. 688, col. 1.] * 

The concluding words of the first paragraph of 
rule 58 (1) of Order XXI of the Civil Procedure 
^de must be held to apply only to the case where 
the claimant or objector is not a party. Cp.i|688, 
col. 1.] 

Where a party exonerated from a suit preferred", 
a claim to property attached in exeoation of the* 
decree against the other defendants, alleging that 
it was his self.acquisition, and the property wiia 
subsequently sold and the auction>purohaser sued 
for partition as against all the defendants who wnv 
members of a joint family; 
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Held, that the exonerated defendant was preclud- 
ed from raising the plea of self-acquisition as a 
defence^ inasmnch as he had neither appealed Against 
the order on his petition nor filed a separate suit to 
establish his title, [p. 639, col. 2.] 

Seoond appeal against the deoree of the 
Coart of the Temporary Subordinate Judge, 
Vellore, in Appeal Sait No, 69) of 1917 
(Appeal Sait No. 380 of 1916 on the 61e 
of the Disiriet Coart, North Aroot), pre- 
ferred against the deoree of the Coart of 
the Prinoipal District Mansif, Vellore, 
in Original Sait No. 'i59 of 1914, 

PACTS appear from the jadgment. 

Mr. A. KrishnaswaTny Atyar (with him 
Messrs. P, S. h/aramamt Atyar and S. Ranga^ 
chart), for the Appellant. — The lower Coart 
should not baveallowed the 2Qd defendant to 
plead in the partition eait that any item 
of the property was his self-acqaisition. 
That plea was negatived by the order on 
his claim petition, lie has not appealed, 
nor filed a separate suit as contemplated 
in Order XXI, rules 58 to 63. Parties to 
salts are as maoh bouad by these rales 
as strangers. Seoticn 4 , Civil Procedure 
Cede, dees net prescribe the procedure to 
be followed. The procedure must, therefore, 
be taken from rules 5*5 to 63, where the 
question is whether property attached is 
not liable to attachment. The body of the 
Code deal with sobstantive law. The 
procedure portion is relegated to the First 
bobedule, which mast be adopted wherever 
pcssible. 

Mr. L A. Ooiimfaraghava Aigar (with him 
Mr. A. Viswunatha Atyar), for the Respond- 
ents. — Order XXI, rales 5S to 63, Civil PiO- 
oednre Cede, do cot apply to parties to euits. 
They are governed by lection 47. Applications 
under that section are independeDt of the 
inle.«. A party exorerated who is defeated 
in his claim petition is not boand to lae 
within a year of the order. He aay urge 
the eame ground in resistance of an action 
brought against him. 

JUDGEMENT — The 5lh defendant obtain- 
ed a money deoree against the let and ^th 
defendants in a suit in which the 2nd and 
i.rd defendants were parties but were 
exonerated from liability. The deoree holder 
attached the nndivided half share of the 
judgment-debloi M n* certain property, alleged 
10 belong to ii e nndivided family of which 
the four defenuants were members, and 
inireuponthe 3nd defendapCfapplied by^'^k 
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petition nnder Order XXf, rule 58, of the 
Code of t ivil Procedure that the attach- 
ment of portion of the property might be 
raised on the ground that it had been assign- 
ed to him upon a partition and was his 
separate property. The petition was dis- 
missed on the ground that it was too late. 
The appellant bought the attached proper- 
ty at the Court sale and then sued the 
defendants for partition, and an issue was 
raised whether the portion of the property 
previously claimed by the 2Dd defendant 
belonged to him. 

The appellant was not a party to the 
previous suit and is not a representative 
of any party [^Nadamuni Naroyana Iyengar 
V. VeeraHadra Pillat (OJand the provisions 
of section 47 of the Code of Civil Procedure 
do not apply to his suif. The ques- 
tior, therefore, is whether under Order XX 
rule 63 the order made upon the 2od defend- 
ant's petition in the proceedings in execu- 
tion precludes him from raising this defence. 

The argument on behalf of the 2Dd 
defeidact appears to be that rules 58 to 
63, of that Order do not apply to parties 
to suits, who are governed by section 47, 
and that applications under that section are 
in some manner independent of the rules. 

Section 47 (I) contains two provisions, of 
which the first is positive and prescribes 
the Court which shall determine certain 
questions, and, therefore, relates to jurisdic- 
tioi ; the second is negative and declares 
that the application to (he Court shall not 
be initiated by a plaint. If a plaint raising 
ary cf these qnestiens be presented to the 
Court executing the decree it may be 
treated as a proceedirg in execuficn but if 
it le presented to another Couit it should 
be leieoted. In the former case the Court 
may treat a statement of defence as an 
application for relief under the section 
'lhatu Naick v. Eondu Reddi (2), * 

Since the section does not prescribe the 
frccedD.e lo he followed, regard most be 

had to the proviBiona ot Older XXI, wbioh 

deale with execntion cf deoreee and crdeie" 
aud inlee E8 fo 63 of (hat Order wbioh 
a,e g.cDied noder ibe enb-beadiog ‘C. 
veet.gatioi. of olaima aod objeetiooe.” regulate 

IJ) 8 Ind* 0&8 4S92 34 M 417* /toin xm 

66?, « M. L. T 15?; 2,’m L j. t/g ‘ ' “• 

1 Ud. Caa. 121 ; 32 M. 242 at p 262; S M. L. t, 
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applioatioDB made on the gronnd that any 
property attaohed in exeoation is not liable 
to snoh attachment. Section 60 of the 
Code declares what things are liable to 
and what exempt from attachment and a 
party to a snit may raise a claim or objec- 
tion in the executing Court under that 
section, and in the absence of any specific 
provisions those headed Investigation of 
claims and objections’’ will apply. 

It has been decided by the Calcutta 
High Court in Funchanun Bundopafihya v. 
Babia Bibi (3^ upon the words of 
section 278 of^ the Code of Civil 
Procedure of 1882 ' and in all other respects, 
as if he was a party to the snit,” that 
that and the following sections, which cor< 
respond to rules 58 to 63, do not apply to 
parties to suits. 

No doubt if the claimant he a party 
these words do not apply, but they do not 
expressly exclude him from the operation 
of the rule or limit the very general words 
with which the rule begins ** where any 
claim is preferred to, or any objection is 
made moreover these words occur in a 
sentence defining the powers of the Court, 
which has already been given jurisdiction 
over any claim or objection by the preced- 
ing words the Court shall proceed to in- 
vestigate.” We are of opinion that the con- 
cluding words of the first paragraph of 
rule 58(1) may be taken as applying only 
to the case where the claimant or objector 
is not a party. We may also point out 
that the general arrangement of the present 
Code differs from the Code of 1882, in that 
the body of the Code deals with matters 
of substantive law and jurisdiction and the 
roles of procedure are relegated to the 
First Schedule and we must, therefore, con- 
sult the latter to discover the manner in 
which the principle laid down in section 
47 is to be carried out. 

The question as to the remedy of a party 
to a suit who is aggrieved by an order 
made upon a claim or objection does not 
arise in the present case, but we may point out 
that section 96 of the Code, which gives a 
right of appeal from a decree, commences 
with the words ** save where otherwise ex- 
pressly provided in the body of this Code”, 
and that section 121 enacts that " the 

(3) 17 0.711 (F, B.), 


rules in the First Schedule shall have effect 
as if enacted in the body of this Code ” 
and that rule 63 may possibly be construed 
as substituting a right of suit for a right 
of appeal. 

Their Lordships of the Privy Council 
have described a suit under section 283 of 
the Code of 1882, which corresponds to 
rule 63, as ' simply a form of appeal 
^Phul Kumari v. Qhanshyam MisTfx (4)]. 

The policy of the Legislature is to secure 
the speedy settlement of qnestions of title 
raised at execution sales iSardhari Lai v, 
Amhiha Pershad (5)3 and the principle ap- 
plies whether the claimant be a party or a 
stranger to the snit. We are of opinion 
that the meaning of rule 63 is that the 
parties to the proceedings shall be concluded 
by the order made thereon, and that the 
purchaser at a Court sale shall take the 
property purchased by him free from any 
claims negatived by that order, subject to 
any right of appeal or of suit to which the 
claimant may be entitled. 

In the present case the 2nd defendant 
did not appeal or bring a snit and is, 
therefore, precluded from asserting his title 
under a partition. 

The decree of the lower Appellate Court 
18 set aside and that of the District Munsif 
is restored with plaintiff’s costs in this and 
the lower Courts. 


Appeal allowed. 

M. 0. P. 

(4) 35 0. 202 (P. 0.)j 7 0. L. J, 36; 12 0. W V IfiQ. 
10 Bom. L. E. I; 5 A. L. J. JO; 17 M. L. J 6 8 2 M 
L. T. 606; 14 Bar. L. B. 41, 35 I. A, 22. * 

(6) 16 0. 621; 16 1. A 123 ^P. C.); 5 Sar. P. 0. J. 172. 
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]>romtsd amownii'ng to conveyance^ whether requires 
registration— Civil Procedure Code {Act V of 1908^, 

0 . XXJJIf 1 . 

A compromise which ooDtains matter relating to 
a suit or oovered by its subject-matter, and which 
is embodied in a decree, does not need registration, 
even though the transaction amounts to a conveyance 
the consideration for which is Rs. 100. [p, 540, col. 
2 .] 

Appeal against the deoree of the Addi- 
tional District Judge, JesEore, dated the 
18th of Janaary 1917, affirming that of the 
Mansif, 2Qd Court at Jhenidah, dated the 
27th of February 1915. 

FACTS appear from the judgment. 

Babu Poresh Nath Mookerjeot for the Appel- 
lants.— This appeal arises out of a suit 
for deolaration of title and recovery of 
possession. The predecessors of the plaint- 
iff and the defendant were brothers. In 
a previous money suit one of the brothers 
entered into a compromise, which was not 
registered, and gave up his right to the 
immoveable property in favour of the other 
brother suing. The money suit was valued 
at Rs. 44. It is also alleged in the plaint 
that the defendant took a kabuUy'it from 
the plaintiff. My points are that the com- 
promise, which was not registered, cannot 
be enforced and that the deoree for Khas 
poEEessicn is bad in law. The plaint itself 
states that the defendants gave a registered 
kahuliyat in respect of some lands in their 
possession. The compromise was effected 
in a money suit and being extraneous to 
the subject-matter of the soit, cannot be 
relied upon: Birbhadra Rath v. halputaru 
Panda (1), KaU Ohara^i Qhosal v. Ram 
Ohandra Mandal (2), The suit was for 
money due on account of rent paid by one 
brother to the landlord. The compromise 
opgbt to have been registered, as the con- 
sideration for what was given up according 
to the compromise was more than Ra. lOO. 
The case in Qohinda Ohandra Paul v, Dwarka 
Rath Pfiul (3) relied on by the learned 
Munsif IS distinguishable. Refers to Nateean 
Ohetty V. VenguRachtar (4). 

Baba TTpendra Nath Bagehi, for the Re- 
spondente, was not called upon (o reply. 

(1) 1 C.L. J. 888. 

(2) 80 0. 783. 

(3) 7 0. L. J. 492; 36 0. 837; 12 0. W. N. 849 

(4) 8 Tnd. Oas. 701; 33 M- 10‘»; 20 M. L. J. 20; 6 M. 

(it T* 818«j ^ 


JUDGMENT. 

S 4 NDSR 8 ON, C. J. — This is an appeal by 
the defendants from the appellate judg- 
ment of the Additional District Judge, and the 
matter depended upon the question whether 
the document to which reference is made 
required registration. 

Taking the statement of facts in the 
learned Judge’s judgment, it appears that 
the plaintiffs and the defendants are res- 
pectively the representatives of Telam and 
Kinn, who admittedly were previously the 
sole proprietors of the suit Jama. The 
plaintiffs’ case was that in 1838 Telam 
sued Kinn for contribution, he baying 
defaulted in payment of rent. I understand 
from wbat the learned Vakil has said 
that Telam bad paid rent to the landlord 
and Kino had failed to pay bis half share. 
Consequently Telam sued Kinn for con- 
tribution. A compromise in this suit was 
effected and was incorporated in a deoree, 
under which Kinn gave up his rights in 
the land and Telam gave up his claim 
for rent. The learned Vakil has translated 
the material parts of the deoree for ns; 
and, it appears that the amount of rent 


being the onotribniion which the defendant 
was liable to make to the plaintiff and it 
was alleged to be due in respect of certain 
properties which were mentioned in the 
deoree ; and it was then stated that the 
defendant gave up bU right to the half 
sbate in the properties mentioned in the 
deoree and that the plaintiff gave up bis 
claim for the money and be, the plaintiff 
agreed to pay rent to the landlord after 
he had taken possession. On the face of 
that deoree, it would appear that the con- 
sideration for the defendant giving up his 
title to his half share was the Rs 44 
which the plaintiff was claiming in that 
suit. But the learned Judge in bis 

said: “Telam by this soleJL'f fj 
efieot paid Kiensome Rs. 100 as oonsidera- 
.on The earned Vakil who appeared 
for the appellant has submitted that tWs 

fast ‘ “ finding of 

Now the learned Munsif ,• r. 

judgment: " la the present nao 4 .u 
iff got his claim forroney d?» ® 
condition that he would get the 
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ooDsideration for the giving np of the title 
was R 3 . 44. If the oonsideration was only 
Rs. 44 then there would have been no 
neoessity for registration^ beoanse the 
amount would be less than Rs. XOO wbioh 
is the amount speaified in seotion 17 (6) 
of the Registration Aot of 1908. But 
on the assumption that we must take the 

learned Judge’s statement to be a finding of 
fast that the consideration was Rs, 100, 
the farther question arises whether the 
document would require registration. I think 
.the test which should be applied to this case 
may be stated in the words of Mr. Justice 
MiUer in Gohinda Ohandr a Paul v. Divarka 
Nath Paul (3) as follows:— ‘The question 
whether any patticular term of a petition 
of compromise incorporated in a decree 
made under the power given by section 
375 of the Code of Civil Procedure” (which 
corresponds to rule 3, Order XXIil, of the 
present Code), relates to the suit or is 
covered by its 8abjecb*matter most be decided 
from the frame of the suit, the relief 
claimed, and the relief allowed by the 
decree on adiostment by lawful agreement. 
The mutual conneotion of tbo different parts 
of the relief granted by a consent decree 
is an important element for consideration 
in each case in deciding whether any por- 
tion of the relief is within the scope of 
the suit. No hard and fast role can be 
laid down, each case being governed by its 
own facts.’’ As far as I can judge from 
the translation which the learned Vakil 
was good enough to give us of the decree, 

I am of opinion that it cannot be said 
that in the compromise which is under 
consideration, there were any matters wbioh 
did not relate to the suit or wbioh were 
not covered by its subject -matter. As I 
have already said, the claim was for a 
share of rent in respect oE certain lands 
which were held by the then plaintiff and 
the then defendant in an equal interest and 
the plaintiff on the one hand agreed to 
give up his claim for the rent and the 
defendant agreed to give up bis title to 
his share in the lands in respect of which 
the rent was claimed. Consequently, in my 
judgment, the terms of the compromise 
did relate to the suit, or at all events 
were covered by the subject-matter thereof. 

It is conceded by the leiirnei Vakil th\6 

if that be so and inasmach as the 
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oompromiee was embodied in the dedree, 
the doonment would not require regutta- 
tion even thongh the transaotion did amount 
to a oonveyanoe and the oonsideration for 

failT* 

The learned Vakil’s further point is that 
the plaintiffs should not get a deoree for 
Khas posses-sion, on the ground that the 
defendants are in possession by reason of 
a kahuliyat as tenants of the plaintiffs. It 
appears that in their written statement the 
defendants denied that the related 

0 any cf the lands in suit, and, the 
learned Judge has said, "it appears to be 
tbe ease of neither party that the plots in 
suit aie covered by tbe kahuUyat. The 
plamt and the written statement do not 
allege any such identity.” lu my judgment, 
that being so, the defendants cannot now turn 
round and say that they are in poggeesion 
a? tenants under iha kahuUyat For these 
reasons I think that the decree mast be 

opneld and this appeal dismissed with costs. 
Dcval, J.— I agree. 

Appeal dUmimd, 


ODuH JUDICIAL COMMISSIONER’S 

COURT. 

Sbcono Civil Appbal No. 486 of 191g 

October 27, 1919, 

JaixULO— D ependant— Appellant 

verm 

ATHURA PRASAD and others— 

Suit to ef^tahlish right to 

claim for-Limitation appufablT "" 


enWlad to I“certaiu"share 

is a suit to estahlioh « ®ff®riDgs of a temple 

and is governed bv reouiring right 

from the date on whiih ths 

rColt p*! Ip. 
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Appeal againsl; the deoree o! the 
2Qd Additional Dis^riot Judge, Luoknow, 
dated i£7th Anga-‘t 1918, modifying that 
of the Soborlinate Judge, Barabank*, dated 
2i'nd January 1918, 

Mr. Bisheshwar Nath Srivastava, for the 
Appellant. 

Mr. A* P, Sen, for the Respondents. 

JUDGMEiNT. — The point for deoision in 
this appeal is whether the deoree —whiob is 
in effeot a deoree for a deolaration that 
5/6tbs out of a two- pies share in the 
offerings at the temple of Ludheswar Maba« 
deo are payable to the respondents and for 
the payment of the amount of suoh offer* 
ings oaloulated in that manner from the 
12th February 1914 — oan be permitted to 
stand. The facts, in so far as they are 
necessary for the deoision of this appeal, are 
as follows ; — 

A joint Hindu family, consisting of two 
brothers, Ganesbi and Ram Adhin Brah- 
mans was entitled as Pandas to a two-pies 
share of the offerings at that temple. Ganeebi 
died in 1905. By the ordinary rule of 
survivorship his interest in tbe offerings 
would have descended to Ram Adhin. But 
before his death he executed a deed by 
which he assigned his interest in these 
offerings to Jagdeo, the son of a daughter 
of Ram Adhin. The oolla'eral heirs of 
Ganeshi and Ram Adhin have now claimed 
these offerings. There oan be no question 
as to tbe faot that a suit for a deolaration 
that vhe sucoestfol respondents are entitled 
to 5/6tha of the two pies share of the 
offerings is maintainable. 8aoh a suit is 
not barred by limitation, as it is a suit to 
establish a periodically recurring right and 
has been brought within twelve years of 
* when the sucoessful lespondeots 

Titlff fnjnyment of the 

of fhoTP ! covered by Article 131 

It Sohednle of Act IX of 1908 

ftny leDBth the point at 
any length, for the point ia olearly oovered 

by a decision of a Rannh 

the case of Sheikh Oie* v r 

uener, Bahraich (D. Th. 

bearing will be foind at p^; 

boond by that deoiaion and need not dia- 

h«* fou^d «““noiated therein 

dis found favour in other Courta. So in 


SO far as that portion of the deoree is 
oouoeTDed which deals with tbe deolara- 

4 

tioD, the appeal most fail. 

Tbe appellant’s case rests, however, on 
stronger ground with regard to the remain- 
ing points raised in tbe appeal. The deoree, 
in 80 far as it awards payment of tbe share 
of the offerings, cannot stand as the relief 
is barred by time, Tbe view that 1 take 
is tbe view taken in Lachhmi Narain v. 
Turab^un-nissa (2). The view taken by tbe 
learned Judges who decided that appeal is 
not tbe view taken in tbe Madras High 
Oourt. Tbe last pronouDoement of the Madras 
High Court upon the subject will be found 
in tbe report of the case Manavikrama 
Zamorin Baja Avergal of Calicut v. Achutha 
Menon (3). But it is noticeable that 
in the last deoision in which the Madras 
High Court took the view that a suit to 
recover sums due under a periodically recur- 
ring right was governed by Article 131, 
tbe Judges expressed grave doubts as (o 
tbe legality of tbe view which they accepted. 
Ayling, J , stated that on a consideration 
of tbe various Articles in the Schedule be was 
disposed to hold the Article 13l to be inappli. 
cable. Tyabji, J., who was the other referring 
Judge, said that he considered that Article 
131 appeared to be meant to apply only 
to oases where the plaintiff wished to 
establish a right and was not appropriate 
to a suit for recovering sums that had 
become due under, or as a consequence of 
such a right. These two learned Judges' 
however, were of opinion that, as there was 

a mass of previous decisions of the Madras 
High Court which took the contrary view 
they were debarred from adopting the inter' 
pretatioD of tbe Article wnioh it would 
seem that they preferred, and when the 
qneatioD came before the Full Bench the 
Ohief Justice stated that. ,f the matter 
bad been res Integra, he would have h^n 
disposed to hold that Article ,3l shS 
be coustrued as applying to a suit brought 
for tbe POfPoae of obtaining an adinri,” .®“‘ 
as to the eaistenoe of an aheged ^ 

sally recurring right, and not fo a suit • ' 
which It was sought to ‘ 

alleged to be due by reason nf'^ti. 
right. Sankaran Nafr J * ‘Realleged 

remarked that 

(2) 14 lud. Cas. 606: 34 A n . 

(^3) 23 Ind. Caa. 806 3« M n 297- 
•J28, 15 If. 1. T. 226; 20 M.!;. ? M. W. Jf. 


( 1 ) 3 0 0 . 261 . 
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the qaestion was not free from doabt. This 
was also the view taken by the third Jadge 
oomposing the Foil Benob, bat all agreed 
that they mast folio v the prioolple of stare 
decisis and not ioterfere with the view 
taken previoosly by the Coarh Apart from 
the qnestioD of aothority it appears to me 
that the wording of the Artiole itself pre* 
olndes the view that its provisions oan 
apply to a salt for resovery of money. The 
law, as 1 nnderstand it, lays down that in 
snob a ease as this, where a man claims 
to share in the offerings made to a temple, 
he oan invoke the provisions of Artiole 131 
and bring a soit at any time within twelve 
years from the date when he first asserted 
his right, and did not have it reoognised, 
even altbongh his right originated on a 
previous date, but that the Artiole has noth- 
ing whatever to do with a suit to recover 
arrears. We have it that the successful 
respondents bad mver collected their share 
of the offerings since the death of G-anesbi. 
They are not entitled thus to collect any 
arrears. They will be permitted to collect 
their share in the future. 

I, therefore, partly allow and partly dis- 
miss this appeal. I direct that the decree 
stand simply as a decree for a declaration 
that the successful respondents are entitled 
to 5/6thB out of the two-pies share in the 
offerings to the temple in question, and 
that no other relief be given to them. As 
the appellant has partly suoceeded and partly 
failed, I direct that the parties bear their 
own costs of this appeal. 

Appeal partly allowed. 


CALCUTTA HIGH COURT. 

Appsil from Appellate Decree No. 342 of 

1917. 

June 20, 1919. 

Present'. — Justice Sir Ernest Fletcher, Kt , 
and Mr. Justice Cuming. 

ABIRJAN BEWA — Plaintiff 
— Appellant 
versus 

SHEIKH KABIL — Defendant — 

Respondent. 

■ Mahain.madan Law — Gift imposing obligation on 


donee to matntom donor —Hiba-bU«ewaz ■^Resumption 
whether permissible. 

A gift by a Muhammadan widow imposing an 
obligation, without making it a condition precedent, 
on the donee to nurse and maintain her for the 
rest of her life cannot, on the donee ceasing to 
maintain her, be avoided by her on the ground that 
the obligation was a condition precedent to the gift; 
nor can such gift be resumed under the Muham- 
madan Law, as the obligation placed on the donee 
deprives the gift of being one purely voluntary 
and makes it a hxba-hiUewaz. [p. 64S, ools. 1 & 2.] 

Appeal against the decree of the Subordi- 
nate Judge, 3rd Court, Myrneosingb, dated 
the 14th of July 1916, reversing that 
of the Monsif, Iswarganj, dated the i5tb of 
June 1915, 

FACTS appear from the judgment. 

Baba Birendra Kumar Dey, for the Apel- 
lants. ~ Refers to Mariam Bibee v. Muhammad 
Ibrahim (1). The Court must satisfy that she 
had full knowledge of the deed. There is 
no finding that she had full understanding as 
to what she was going to do. There is no 
finding either if she bad any independent 
advice. Moreover here the defendant occupies 
a position of trust— fidnoiary relationship. 
She is entitled t? avoid the transaction when- 
ever the defendant ceases to maintain her. 

Bs.hu KalthinJcar Ohackerburtty (with him 
Babu Pasupati Nath Ohackerburtty), for the Re- 
spondent. — Refers to section 39 of the Specific 
Relief Act under which the powers of the 
Court are discretionary. No manner of 
fraud has been found. The case cited by my 
learned friend has no application to the facts 
and oiroumstanoes of the present case as set 
ont in the plaint. 

Babu Birendra Kumar Dey, in reply.— In 
certain oases, under the Muhammadan Law, 
a heba can be revoked, and this case is 
eminently one of such oases. The gift oan 

be revoked by the donor through proceedings 
in Court. 

JUDGMENT. 

Fletcher, J, — This is an appeal preferred 
by the plaintiff against the decision of the 
learned Officiating Subordinate Judge of 
Mymepsingb, dated the I4th July 1916, 
reversing the decision of the Munsif of 
Iswarganj. The plaintiff, a Muhammadan 
widow, brought the suit against the defend- 
ant, who is her deceased husband’s nephew, 
fir^t, for a declaration that the bit ewas 
hebanama in respect of one ara of land 

(1) n Ind. Oas. 561; 28 C. L. J, 306, 
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montioDsd in the plaint was witbont any 
oonsideration, null and void, inefieotnal, 
fraadalent and spnrioas, and, seoondly, for 
a deolaration that the plaintiff having re* 
voked the oonditional gift in respect of the 
one arj oomprif ed in the sohednie to the 
plaint covered by the said hebanama, the 
defendant acquired no right thereto. The 
case as set on*) in the plaint is not open 
to doubt. The plaintiff’s case is this, that 
she had ezeonted and intended to ezeonte 
a deed of gift in favour of the defendant— 
her deceased husband’s nephew, bnt the 
gift was to be subject to the condition, 
and a condition precedent, that the nephew 
was to be bound to nurse and maintain 
her during her life. The case has got to be 
dealt with clearly on the allegation made by 
the plaintiff in her plaint, and no such 
0)86 arises on the present plaint as is 
referred to by Mr. Justice Mookerjee in 
hie judgment in the case of Maiiam Bihee 
V. Muhammad Ibrahim (1). In the present 
instance the case of the plaintiff was that 
she made a gift and intended to make a 
gift, but the gift was subject to a condi* 
tion precedent. The learned Judge of the 
lower Appellate Court has negatived any 
case of fraud. He has found that the 
lady was in full possession of her senses, 
that she dictated the terms on which 
the gift was to be made, that the scribe and 
witnesses witnessed her signature and that 
the document having been written on 
her own instructions the lady, the plaintiff, 
subsequently registered it. The document 
. contained an obligation on the defendant 
to nurse and maintain the plaintiff during 
the rest of her life, but, according to the 
terms of the doonmen*', that obligation was 
iwt stated to be a condition precedent to 
the gift. The view pot forward on be* 
a ^ 0 the lady is this, that instead of 
reying on the terms of the deed and 
enforcing the obligation as against the 
defendant to maintain her she is entitled 

At 1 . traosaotion vvheaever the 
defendant oeaees to maintain her. notwith- 
standing that it be twenty years after 

,« 8 i 8 tration of the 
deed The learned Judge declined to 

cept that story and he has found a. . 

fact that there was no condition precedent 

in this case and that the document re* 

presented what, iwas in fact the intention 


ao 
as a 


of the lady when she gave instructions 
to her own people to register the document. 

Another argument was urged at the 
close of the case that nnder the terms of 
the Mnbammadsn Law a gift might be re* 
Burned by the donor by proceedings in 
Gonrf, bat I am clearly of opinion that 
the doonment in the present case is not 
a heba pare and simple bnt a heba biU 
etoaZf t. 6 ., a gift made on oonsideration, 
and it is important to see that in the 
plaint the lady’s own advisers called it a 
hiletoaz hebanarntf which quite clearly 
shows that the document is not a simple 
gift Whether the story about the gift 
of the Koran to the lady, which she 
directed the defendant to deliver to a Fakir 
is true or not, there was a clear obliga* 
tion in this case placed on the defendant 
by the terms of the deed to maintain the 
lady, which deprived the gift from being 
one purely voluntary. In my opinion on 
the facta found by the learned Judge of 
the Court of Appeal bslow, we must dis- 
miss the present appeal. The appellant 
must pay to the respondent his costs of 
this appeal. 

Coming, J.— I agree. 

Appeal diemisidd. 


AppgiL Against Oboes No. 329 of 191? 
September 14, 1918 

Presen^-Mr. Jastioe Sir William Aylin^ 
Kt., and Mr. Jnstioa Krishnan 

MADUKUai ANKAMMA-p'.i No. 5 

— Appellant 

versus 

MUVVALA SUBBAYrA and oth,bs 

— Depandants-Respondents 

Valuation oj suit^Suit for declamtir^t X' . 
ment does not aiect plaintiff's mor^^ ««acA. 

of mortgage not 

jurisdiction, Purpose of 


execution of a decree ag^rat ^ 

deb or does not affect a mortg^^ Judgment, 
m plaintiff s favour, where the subffafA property 
gage 18 not in diapnto, the pronert 
purpose gf jurisdiction is^no^t V ^ the 

tue value of tb© 
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property but the amount for which execution is 
sought. 

Phul Kumari v. Qhanshijain Mtsra, 35 C. 202 (P. C.); 
7 C. L. J. 3fi; 12 C. W. N. 169; 10 Bom. L. R. 
1; 5 A.L. J. 10; 17 M, L. J. 618; 2 M. L. T. F06; 14 
Bur. L. R. 41 ; 35 I. A. 22, KhetraPal v. Mumt<iz Begam, 
31 Ind. Cas. 879; 38 A. 72; 13 A. L. J. llOt and 
Krishnasami Naidu v. Somasundaram Chettiar^ 30 
M. 335; 17 M. L. J. 96; 2 M. L. T. 116, followed. 

Fisher v. Arunachallam Chettiarj 2 Tnd, Gas. 522; 19 
M. L. J. 23o; 5 M. L. T. 70, distinguished. 

Appeal agrainst the order, dated the 28th 
November 1916, of the Court of the Sah* 
ordinate Jadge, Bezwada, in Appeal Sait 
No. 47 of 1916, preferred against the order 
of the Court of the Additional Distriot 
Munsif, Bezwada, in Original Suit No. 478 
of 1913. 

FACTS appear from the judgment. 

Mr. K, 0. Saran^araja Aiyangar, for the 
Appellant. — The Subordinate Judge’s view 
of the principle of valuation is wrong. Tbe 
question is, whether the plaintiff’s mortgage 
right is affected by the attaohment against 
the 1st defendant. The mortgage itself 
is not in dispute. The property need not 
be valued. The proper valuation is tbe 
amouut for which ezeoution was prayed. 

Arishnastmi Naidu v. Somasundaram 
Ohelbiar (1), Phul Kumari v. Qhanshyam 
Misra (2). 

Mr. P. Karnyanamurihiy for the Respond- 
ents.*^ The valuation must be made on tbe 
value of the property. 

JUDGMENT, — This appeal relates solely 
to the question of the oorreot valuation of 
the suit for the purpose of jurisdiotion. The 
general principle is laid down by the Privy 
Council in Phul Kumari v. Ohanskyam Misra 
(2) and is to the effect that the value of 
the action is its value to the plaintiff. If 
this principle be applied to tbe present 
case, the Subordinate Judge’s order is clearly 
wrong. The validity and subsistence of 
plaintiff’s mortgage are not disputed by tbe 
mortgagorstdefendants Nos. 2 to 7), and what 
is in dispute is whether this mortgage 
right should be affected by the attachment 
in ezeoution of 1st defendant’s decree, vide 
the prayer in the plaint. 

This is the view taken by tbe Full Bench 
in Krishnasami Naidu v. Somasundaram 
Ohettiar (1) and with due respect to tbe learn- 

(1) 30 M. 335; 17 M. L. J. 95; 2 M. L. T. 116. 

(2) 36C.202(P. C.);7 0. L. J. 36; 12 C.W.N. 
169; 10 Bom L. R. 1; 5 A. L. J. 10; 17 M. L. J. 618; 
2 JI, L. T. 60'-'; 14 Bur. L. R. 41; 35 I. A. 22, 


ed Judges, who in their judgment in Nu^ 
rayanx Singh v. Aiyasami Rfddi i3) sug- 
gested some doubt on the point, we can see 
nothing in the judgment of the Privy 
Council above referred to which is incom* 
patible with it. We may also refer to the 
judgment of a Bench of tbe Allahabad High 
Court in Khetra Pal v. Mumtaz Begam (4), 
which considers the Privy Council judg- 
ment and comes to the same conclusion to 
which we are inclined. 

The case dealt with in Fisher v. ArunachaU 
lam Ohettiar (5) is easily distinguishable, as 
there was in that case a dispute between 
a mortgagor and mortgagee as to whether 
the plaintiff's mortgage had been discharged. 

We must, therefore, set aside tbe order 
of the Subordinate Judge and direct him to 
restore the appeal to 61e and dispose of 
it according to law. 

We may point out that the decree of the 
Distriot Munsif, in so far as it declares 
that plaintiff is entitled to enforce bis 
mortgage on certain items of property, 
appears to go beyond the plaint prayer, and 
requires amendment. 

The^ Brst respondent will bear appellant’s 
costs in this Court, 

M. 0. p. 

Order set aside, 

(3) 31 Ind. Gas. 188; 39 M. 602; 19 M. L. J 728. 

o T 72; 13 A. L. J 1 104. 

(5) 2 Ind. Gas. 522; 19 M. L. J. 236; 6 M. L. T. 70. 


uuuti juuiUIAL COMMISSIONER’S 

COURT. 

ExzcoTroN OP DfiCReB Appaii, No. 18 op 

I9i9. 

November 6, 1919. 

Present.— Ur. Staart, J. 0., and Pandit 
Kanhaiya Lill. A .1 fJ 

JAI KiSHOat BIB[_DEoa*B Hold.r- 

„ versus 

Uusammit AFZ \L KHANAM Objs; 3T0H ANQ 
Nawab NDRUDDAHAR MIRZA — 

D „ JpuGMtsr DEBroi. 

Parhtion-Partitim decree, effect of-VorU, lae 

w pfoprtt!r‘^ 
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A decree for partition between proprietors pur- 
ports to divide the proprietary rights of the persons 
seeking partition as against the other co-owners of 
he property, and does not affect the rights of mort- 
gagees in the property partitioned, even when the 
mortgiagees are parties to the partition, unless the 
rights of the mortgagees hs suoh are attacked and a 
relief is granted in respect of the same by the decree 
allowing the partition, [p 546, col. h] 

Where the proprietary rights acquired by a mort- 
gagee in the mortgaged property at an auction sale 
in execution of a decree obtained by a subsequent 
mortgagee are wiped out, the mortgage is revived, 
[p. 646, col. 1.] ^ 

Appeal against the order of the Sabordi* 
Date Judge, Luoknow, dated the 27th January 
1919. 

Mr, A. P, Sen and Mr. P. 0, Qupta, for the 

Appellant. 

Messrs. Mumtaz Husain and Farzand Ab'y 
for the Respondent No. 1. 

JUDGMENT. — This is an appaal from 
an order disallowing an applioation for 
the execution of a decree. Tbe decree in 
question was passed for the sale of the 
mortgaged property on the Slat May 
1911. It was made absolute on the 6th 
illy 1912, One of the properties mort- 
gftged was a l/20th share in what was 
known as the Ohaulakhi buildings. Prom 
ime to time the decree-holder took steps 
to proceed with the sale of tbe other 
property mortgaged. 

decree-holder could proceed 
the ^ale of the said property, another 
deoree-holder. Kashi Nath, applied for the 
sa e of the same in execution of a decree 
0 amed by him on foot of a subseqaent 
-noambranae. The present deoree-holder 
thereupon applied to the Court whioh was 

deoree, stating that she had 
aaiH a deoree for sale of the 

the said nr on the sale- proceeds of 

Th« ^ ^ it was sold. 

that oat*^o7 ®PPlioation was 

perty tfas do ^^^e-Pfooeeds of that pro 

decree hold^ K “^i*^**^***^ 

that tha ®^ould be 6rst satisGed and 

aett led 1 “> be 

i* at th**^ taken place, that 

Pert^ in The pro- 

Uaolfon thereafter sold by 

lor Be 3 decree holder 

inaufflatenl to satisfy her prior aharge* 

35 


which according to her then wis oyer 
Ri. 12,932. 

Toe judgment debtor had meanwhile sold 
what he described as two trees in the 
Ohaulakhi buildings to Musammat Afzal 
Khanam. Musammat Afzal Kbanam thought 
that she had purchased a l/20lh share in 
the Cbaulakhi buildings bslonging to the 
judgment debtor by virtue of that sale. 
She Gled a suit for tbe partition of that 
sharp, making the present deoree bolder a 
party to that suit. She obtained an ex 
pirte deoree, tbe validity of whioh tbe 
present deoree holder challenged but without 
success. Tbe present decree-holder sued 
for a partition of tbe l’20l;h share she 
bad purchased at auction, but that share 
was not allowed to her on the ground 
that she was a- party to the deoree for 
partition whioh Musammat AIzaI Khanam 
had obtained and was bound by it. She 
then filed a suit, seeking tj set aside the 
decree for partition obUinsd by Afwsamm. 2 ^ 
AfzU Khanam on the ground of fraud 
committed by ber in misdescribing the 
property which she had purchased. That 
suit was also dismissed. The present ap- 
plication was tboreupon filed by her to 
execute her original deoree for sale, whioh 
was opposed by Musammat Afzal Khanam, 
who3e objection was allowed by the Court 
belo V. 

There can be no question that so far 
as the proprietary rights acquired by tbe 
present decree-holder io the l/20sh share 
of ihe Cbaulakhi buildings by purchase at 
auction iu execution of a decree obtained 
by Kashi Nath go. they were lost by her 
by virtue of the decree for partition which, 
rightly or wrongly, was obtained by 
ammat AfzU Khanam. to whioh the pre- 
sent decree-holder was a party. It is 
however, open to the present deoree-holder 
to fall baok on her title as mortgagee 
and to execute her deoree for sale, if it 
.8 otherwjse within time, for a deoree for 
parUfon between proprietors purports to 
divide the proprietary rights of the persona 

(I) 89 Ind. Caa. 61 3; 20 0. 0. Us. 
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of proprietary rights leaves the rights of 
mortgagees io the property partitioned 
unaffeoted, even though the mortgagees 
may be parties to the partition, unless the 
rights of ibe mortgagees as suoh are attaoked 
and a relief is granted in respeot of the 
same by the deoiee allowing the partition. 
There was no suoh relief granted in the 
present instanoe, affecting the rights of the 
mortgagee. 

Tbe learned Counsel for Musammat Afzal 
Khanam urges that the rights of tbe 
present decree holder as mortgagee had 
merged in the proprietary rights, which she 
had acquired by the purchase at auotion; 
but the purchase having failed, the pre* 
sent decree-holder is entitled to fall back 
on her mortgage. It is not open to 
Musammat Afzal Khanam to plead that 
the present decree- holder had lost tbe pro- 
prietary right she had acquired by reason 
of her laches. Her purchase was sub- 
sequent to the mortgage held by tbe present 
decree-holder, and tbe mortgage revived as 
soon as tbe proprietary rights acquired 
by the mortgagee were wiped out. In 
Oanga Sahai v. TuUhi Ram (2) the ac- 
ceptance by the mortgagee of the surplus 
eale-prooeedr, under an erroneous belief 
that the purchaser was somebody other 
than tbe judgment debtor, was held not 
to debar him from falling back on bis 
mortgage and seeking to enforce it by tbe 
sale of tbe property mortgaged. In 
B.ar Ghandi Lai v. Sheoraj Singh, (3) 
the renewal of a mortgage wbioh was sub- 
sequently described to be invalid was held 
to debar the mortgagee from enforcing his 
rights under the previous mortgage which 
was the subjeot of rerewal. 

The appeal is, therefore, allowed and 
tbe execution case sent back to tbe Coort 
below, with a direction to re admit it 
under its original number and to proceed 
with it in accordance with law. The ocsts 
incurred by t^ e decree holder appellant 
here and hitherto will be paid by the 
objector- respondent. 

Appeal allowed, 

(2) 26 A. 371; A. W. N. (Ifi03) 76. 

(3) 39 Ind. Cas. 343; 44 I. A. 60; 32 M, L. J. 241; 16 
A. L. J. 223; I P. L. W. 330; 6 L. W. f 02; (1917) M. VV. 

N. 290; 26 C. L. J. 316; 21 M. L. T. 2?)J; 21 C. VV. N. 
765; 19 Bom. L. E. 444; 39 A. 178 (P. C.j. 


LAHORE HIGH COURT. 
Miscbllameous First Appeal No. of 

1919. 

December 23, 1919. 

Present: — Mr. Justice Abdul Raoof. 

TbeFikm SOHANLAL-OHIMAN LAL 

OP DELHI — pLAIiiTlPFi—APPELLAHTa . 

versus 

Tbr Firm JAI NARAIN BA6U LAL OP 
DELHI — Defendants — Respondents. 

Civil Procedure Code (Act V of 1908), 0. XXXIXf 
r, 2 — Temporary injunction, grant of, principles 
governing — Remedy^ other, available, effect of — Contract, 
breach of ^Arbitration, reference to — Injunction, 
restraining arbitration proceedings, when should be 
granted, 

A temporary injunction should not be granted 
unless tbe applicant satisdes the Court that its 
interference is necessary to protect him from 
irreparable or at least serious injury before the legal 
right can be established at the trial, [p. 647, col. 2.] 

1 f there is any other remedy open to the applicant 
by which he can protect ' himself from the con- 
sequences of the injury apprehended, a temporary 
injunction will not be granted, [p. 647, ool. 2.J 

Where one party to a contract alleges a breach 
of the contract and refers the mattetto arbitration 
and the other party brings a suit for* a declaration 
that it is not liable upon the contract, then if the 
existence of tbe contract itself is denied, no tem- 
porary injunction should be granted restraining 
tbe arbitration proceedings, but if the contract is 
impeached on grounds of equity, suoh as fraud' or 
misrepresentation, a temporary injunction should 
ordinarily be granted, [p. 648, col. 1.] 

* 

Misoellaueous BrsI; appeal from the order 
of the District Judge, Delhi, dated the 9th 
Oatoberlyl9, granting a temporary injuno* 
tion. ^ 

Lala Moti Sagar, R, S., for the Appellants. 

Tbe Hon’ble Pandit Sheo Narain, for tbe 
Respondents. 

JUDGMENT. — This is an appeal against 
an order granting temporary injunction in 
favour of the appellant Firm Sohan Lsl- 
Chiman Lai, on condition that tbe plaintiff* 
appellant shonld give security, to tbe extent 
of the damages claimed by the defendant 
6rm within ten days of tbe order. The 
facte which gave rise to the proceedings 
are briefly these. 

Tbe plaintiff firm entered into a commercial 
contract with tbe defendant firm to purchase 
piece goods of various kinds. The goods 
were to be imported from Europe and to 
be delivered at Delhi. Toe oontritot 
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between the . parties contained a olaase temporary injunotion. 
providing for a referenoe to arbitration of 
two fjQropaan merobanta at Karachi in case 
of any diepnte arisingr under the contract. 

It appeara that the defendant 6rm offered 
to deliver goods to the plaintiff firm under 
the contract, but the latter refused to 
take delivery. Thereupon the defendant 
firm proceeded to sell the goods in the 
market at the plaintiff’s risk, then appointed 
an arbitrator and called upon the plaintiff 
to appoint another arbitrator under the 
terms of the contract. This the plaintiff 
refused to do. In defaolt of the nomina- 
tion of a second arbitrator by the plaintiff 
the defendant 6rm nominated the second 
one also and chose an umpire to refer 

1 ® to them. The 

plaintiff 6rm has instituted a suit at 

elhi where the parties carry on business. 

Ihe oas^ for the plaintiff, as stated before 

is as follows:-! 

dn^n^ made the proposal to the 

defeodant and it was agreed that the 

3 t^ th ‘i*”® oommani. 

the def **>« defendant; 

the defendant oommnnieated a gnaliBed 
aeoeptanoe. making the acoeptanoe snbjLt 

Messrs. Graham and Company. The 
aoseptanoe. it is alleged, being qnalided 

and as U was not “'® ‘’®‘®“danfc 

firm, no by the plaintiff 

the parties so a tTb “v®'®'* 

It !e also all ® j binding npon them. 

frandnlently renraa defendant 

that the goods 3®‘l • ‘'’® 

outside and it • “® imported from 

matter of fa«t .’u ““Sheeted that as a 
fraud was impoted*^ t '^®'L® imported; 

tbi. respeet X On i,.*'’® in 

plaintiff 6rm asked f t. o ® ““esations the 

deeree declaring tbaf® Pees a 

taken place. A farthe, reli bad 

■■ - " ™*mf was claimed 


54 ? 


asking the Court to V®'?* 

iP« them from ® Prohibit. 


ihg them from nm ®X®'“® P«- 

arbitration. After 

plaintiff made an * the suit 

Order XK.KI& ter ^******®*^*°^ 


the 
the 
under 
the grant of a 


The application 
apparently was made under rule 2. The 
Court made an order granting temporary 
injunction. Thereupon the defendant 6rm 
made an application supported by an 
affidavit objecting to the temporary injunction 
and asking the Court to order the plaintiff to 
give security for the payment of damages 
which the defeadant had iocarred in ooDse* 

quenoeof the refusal by the plaintiff firm to 

take delivery of goods. The Court below by 

an order, dated the 9th of October 1919, 

granted the prayer of the defendant and 

made the grant of the temporary injunction 

to be conditional on the plaintiff 6rm 

tarnishing security to the extent of the 

damages claimed by the defendant hrm, 

Ibe plaintiff firm has -filed an appeal 

objecting to the condition requiring the 

plaintiff to give security, while the defendant 

farm has filed objections taking exception 

to the grant of a temporary injunotion 

in the present case. On the above 

pleadings two questions arise for decision 
namely, * 

^ temporary injunction 
should have been granted in this oaseF 

U) fl ao, whether an order for farniah- 
ing seonrity should have been madeP 

On general principles a temporary 
injunotion should not be granted unless 
the applicant satisfies the Court that its 
luterferenoe is necessary to protect him 
from irreparable or at least serious injury 

et the .rial. Again, if there is any other 
remedy open to the applicant by which 
he can protect himself from the con 
sequences of the injury apprehended 

If X I ♦ . ^ ^ not be granted^ 

If the arbitrators in this ease f; 

award in favour of fha j®® * 

wili simply entitle the firm^X"*^ 

Court and ask it to pass a d ®°“® 

award. This will gi^ X™® “’® 

sufficient opportunity to 00010 ^^. 1 , Plamtiff 

on the various grounds which “'^**'‘* 

«et up. Thus there s Inoth ®'® 
open to the plaintiff. another remedy 

The following oaafta Ur. 

upon by the parties fn ®ti. ^®®° 
addressed to me:-L a»*gament 

V. Moore ( 1 ) n, , 
b. T. 676, 43^W, R;8t ■ '5-. 12 K. «• 
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Taleb Jalal ud din (2), Baii Nath v. 
Mansukhrai Banna Lai (3) and Sardar- 

mullJessraj v. Agar Okand Mahata 4* Oo. 

(4). 

Th© ralo dednoibl© from tbeso oasos is 
(1) that where in snob a ease as this 
the existence of the contract itself is denied 
and accordingly a suit is brought for a 
declaration, no temporary injunction should 
he granted and (2) where the contract is 
impeached on grounds of equity, such fis 
fraud or misrepresentation, a temporary 
injunction should ordinarily be granted. 

The reason for the rule is apparent. Where 

there is no contract, the proceedings of 
the arbitration would be a nullity and futile 
and the plaintiff need not apprehend any 
injurious consequences. As observed by 
the learned Judge who decided the last 
mentioned case, there is no means of pre- 
venting parties bringing unfounded actions 
but the Court would not interfere with 
such an arbitration. Now in this case the 
mam ground on which the pUiutifiE’s suit 

18 brought is that there was no omtraot 
between the parties. It is true that certain 
allegations of fraud and misrepresentation 
are also made, but having regard to the 
fact that the existence of the contract, 
as a matter of fact, is denied, those alle- 
gations cannot have any material bearing, 
it 13 only in the case where the existence 
of a contract is admitted and a suit is 
brought asking the Court to relieve the plaint- 

1 T oonaeqaecoea of the contract, 
that there may be any apprehension of 
injury and it may be necessary to stay 
the arbitration proceedings. Having regard 
to the above observations I must hold that 
a temporary injunction shonld not have 
been granted in this case. In this view it 

19 not necessary to decide the second ques- 
tion whether an order for security should 
have been made or not. I, therefore, allow 
the objection of the respondent ani set 
aside the order granting injunction with 
coats. The appeal necessarily fails and is 
dismissed with costs. 

Appeal dismissed. 

(.2) 46Iud. C:V3. 113;\Z2 C. W. N. 535. 

13} 49 led. Cas. 0. W. N. 25 8. 

(4} 52 Ind. Cas. 588}f23^0. W.'N. 811. 
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CALCUTTA HIGH COURT. 

Appeal prom Appellme Decrbb Ho.UOOl 

OF 1918. 

July 17, 1919. 

Present: — Mr. Justice Ohatterjea and 
Mr. Justice Cuming. 

ASANULLA MOLL 4 and others — 
Defendants — Appellants 

versus 

S\NK4.R D4S SANYAL and others— 
Plaintiff— Res- ONEENTS. 

Bengal Tenancy Act (VIII B. 0. of 1885‘ s. 87, pro- 
visions of, whether exhaustive — Landlord and tenant 
— Ahandonment of holding, what constitutes. — Transfer 
of whole of non‘transferahle raiyati holding, effect of — 
Ejectment of transferee— Proof of abandonment — Pre- 
sumption. 

The provisions of section 87 of the Bengal 
Tenancy Act are not exhanative and do not presoribe 
the only mode in which a holding can be abandoned, 
[p. 650, col. 1.] 

In order to entitle a landlord to eject a transferee 
of the whole of a non-transferable raiyati holding it 
is not necessary for him to prove as a fact that 
the raiyat has left the holding and disclaims any 
interest in it. This is a direct inference from the 
fact that he has sold the entire holding and given 
possession of it to the purchaser and distinct 
repudiation or refusal to pay rent need not be 
proved, [p. 660, col, 1.] 

Appeal against the decree of the District 
Judge, Rajshahye, dated the 14th of 
Pebruary 1916, reversing that of 'the 
Mnnsif. Nator, dated the 14th of 
December 1916. 

PACTS appear from the judgment. 

Babu Bepin Behari Qhose (Jr.) (with him 
Baba Saiindranatk Mukerjee), for 'the 
Appellants. — The defendants are appellants. 
The appeal arises out of a suit for eject- 
ment on the ground that the defendants 
had purchased a non-transferable ocenpauay 
holding from proforma defendant No. ' 10. 
The sale took place in Chait 1317 B. S. 
Our defence was that we paid salami 
to the landlord after purchase and he gave 
receipts to us. The 6rat Court dismia'sed 
the suit on the ground that rent was 
received from us by the landlord. The lower 
Appellate Court did not believe the r^cei’pta 
as genuine and decreed the suit, i stibmit 
that when the landlord had been receiving 
rents, there oonld not have been any 
abandonment under section 87 of the 
Bangal Tenancy Act. When a landlord 
accepts rents from a purchaser as a Marfat* 
dar, that amounts to recognitioD* Seo 
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Prohhabati Dost v. Taibatunnesaa (1). 
If I simply go and say ‘‘landlord, 
here is yoar rent,” I am only the 
bearer: that does not amonnt to reoognition. 
Bat if the landlord knowing me ae the 
aotnal pnrohaser aooepts rent, pending the 
payment of Nazar, as Marfatdar, that I 
submit amounts to recognition. The learned 
Judge has not at all taken into aooount 
the faot that we have been possessing 
the holding, paying rents and Nazir. My 
next submission is that sale does not work 
forfeiture. The landlord is' entitled to 
re-enter only in case of abandonment. 
Mere leaving the land would not amount 
to abandonment unless the tenant 
repudiates the liability to pay rent. My 
last^ point is that there is no proper 
ending regarding the Marfatdari payment. 
The ease ought to go back. 

Baba Krishna Kamal Moitra (with him 
Babu Btmtear Bagchi) Jor the Respondents.— 
It does not appear anywhere that the 
landlord had knowledge of the transfer. 
As reprda the Marfatdari reoeipts, the 
learned Judge holds them to be not genuine. 
Nowhere in the written statement does 
the defendant rely upon the reoeipts as 
amounting to reoognition by the landlord. 
The mere faot that the transferee paid 
rent to the landlord who knew of the 
transfer, would not amount to reoognition. 
See Sam«jan Roy v. Munshi Mahaton {2), 

W. The landlord by not re- 

"““not be 

m brief, 
a non defendant pnrohased 

the Dllintiff”“V® holding and 

enit for reoeverr 0 ^ 4 ^?’''"' 

the land. Dafendanfe ,a“e ntT" 
his parohace he obufn J ^ 

in the name of X 

and that Bnb:et";tr''^he'7 

taking Nazar from hJnf landlord on 

tenant and grlnred^'a” h'‘“ 

n»me as tenant. The 000 ^; ol' sZ 

1 "• '"• >9 C. L. J. 62. 

(3) 16 Ind. Caa. 166; 17 0 W V ira .. 

W) n Ind. Gas. 603; 17 a W. N. 'ffos! 


insbanoe found] in favour of the defendant, 
bat, on appeal, the learned Distriot Judge 
reversed that Snding. The learned Distriot 
Judge disbslieved the story of reoognition 
on payment of Nazar and the granting of 
Dakhila in the name of the defendant. 
So far as that qnesticn goes, the finding 
oannot be interfered with. 

It has been oontended before us that 
the learned Distriot Judge has not oonsidered 
the efTeot of the Marfatdari receipts. In 
one portion of bis judgment the learned 
Judge .says; “Whether the defendant paid 
rent and got Marfatdari reoaipts is immaterial 
in the suit”. It appears, however, that in 
a prsvions part of his judgment the learned 
Judge disbelieved these reoeipts and differed 
from the view taken by the Munsif with re- 
gard to these doouments. He said: “The 
learned Munsif seem.s not to have had his 
attention directed to oertain very signihoant 
features of the documents on whjoh the 
respondents rely. The first of these features 
is that there are distinot differences bet- 
ween the printing of their reoeipts and 
that of the reoeipts in the appellants’ 
oounterfoils (amongst which are some 
unissued tenant’s portions). In the re- 
spondents’ Marfatdari reosipts there is no 
bottom line such as appears in the 
tenants’ portions in the oounterfoil books, 
the spacing of the lines of print is different 
and in one word the impression of the 
letter J (on every page of the oounterfoil 
book of one year at least) is blurred in 
a peouliir way which does not appear in 
the respondents’ reoeipts for that year”. 
Then he deals with the reoeipts for 
by whioh the plaintiff is alleged to have 
reoogn'zsd the defendant as purohaser on 
receipt of Nazir. But the previous portion 
which we have quoted above clearly refers 
to the Marfatdari reoaipts, and the remark 
in the concluding portion of the judgment 
where he says that the question whether 
the defendant paid rent and got Marfat- 
dan reoeipts 19 immaterial, must be taken 
to mean that even if they were • 

m the year 1331. The Court of Z 



550 


INDIAN OASES. 


FIRM OFi. M. MTUPPA CBETTIAR 0. AGi MIBZA 

iostacoe also did not rely npoo tbeee 
Marfatdari receipts as oonstitatiD? reoog'ni* 
tion. In all these oiroamstanaes, we do 
not think that we shonld remand the ease 
for ooDsidering: cbe question whether the 
Marfatdari receipts in the oironmstanoes 
of the oase amounted to a recognition. 

The learned Pleader for the appellant 
also contended that the mere fact that 
there was a transfer by a Kobala ezeonted 
by the tenant in favour of the purchaser 
or that the purchaser was in possession, 
was not snfficient to constitute abandon* 
ment unless it was found that the tenint 
had repudiated the tenancy, and relied 
upon section §7 of the Bengal Tenancy 
Act. But it was pointed ont in the case 
of Samuoan Toy v. Munshi Mahaion (2) that 
the provisions of section ^7 of the Bengal 
Tenancy Act are not ezbanstive and "do 
not prescribe the only mode in which a 
holding can be abardoned”, and in the case 
of Se^h Chand v. Romoni ilohan Roy (;) it 
was observed that in order to entitle a 
landlord to e j . ct a transferee of the whole of a 
non transferable raiyiti holding it is not neoes* 
sary for him to prove as a fact that the raiyat 
has left the holding and disclaims any 
interest in it. It is a direct inference 
from the fact that he has sold the entire 
holding and given possession of it to the 
purchaser and distinct repudiation or 
refusal to pay rent need (not be proved’*. 
We may also refer to the observatlois 
made in the case of D gbijoy Hoy v. 
Ata h'ahaman (3), where the leiraed 
Judges said: It is not disputed that at 

the time when the present action was 
oommenoed, the original tenant was not 
in occupation, and the person in posses* 
sion was the defendant. It is also not 
disputed that the defendant came into 
occupation on the assumption that he had 
acquired a valid title by purchase, and that 
his transferor had severed his connection 
with the holdings Under these oiroum* 
ftances, the legitimate inference is that 
(here hai been an abandonment of the 
tGnaroy by the original tenant”, 

Wti are of opinion that the decree of 
the lower Appellate Court is correct and that 
this appeal must be dismissed with costs. 

. Apreal dhmissed. 
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MAHOMED SHIRiZEB, 

MADRAS HIGH COURT. 

Appeal aghnst Order No. 67 of 1919. 

October f, 1919. 

Present: — Mr. Justice Seshagiri Aiyar and 

Mr. Jnstioe Moore. 

The Firm op A. M.iMYLAPPA CHETTIAR, 
PY Partners, A. M. MUTBU CHEPTiAR 
AKD A. M. MYLAPPA CHETTIAR— 
Plaintiff — Appellant 
versus 

AGA MIRZA MAHOMED SHIRAZEE, 

Manig ng Proprietor of tub Firm if 

THAT Name — Dependant — Respondent. 

Civil Procedure Code (Act V of 1908^, 9. 20 (o) — 
Contract Act (IX of 1872), a 4 -Contract, C. I. F, 
incidents o/— Contract for supply of goods — Non^ 
delivery-^Breack^-Damages, suit for- Cause of action 
— Place of suing — Constynor drawing on hills of lading 
and transmitting bi7?s to consignee — Offer and quotatioUt 
distinction between — Completed contract^ tests ofy when 
coiitract to be made out from correspondence— Con- 
struction of terms. 

Plaintiffs, merchants in Negapatam, offered to 
purchase timber from the defendant trading at 
Mandalay Plaintiffs’ offer was accepted by the 
defendant at Mandalay. The course of dealings was 
that defendant prepared scantlings and then put 
them on board a ship which was neither, the plaint- 
iffs’ nor the defendant’s He then made out a bill of 
lading in his own name and drew on it the money 
due to him acco.ding to bia estimate from the 
National Hank. The National Bank transmitted the 
bills to tlie Hank of Madras, which in its turn 
passed them on to the plaintiffs. As the defendant 
failed to supply the timber according to the contract, 
the plaintiffs sued defendant in the Negapatam. 
Sub- judge’s Court for damages; 

Held, that the ca.ise of ad ion did not arise wholly 
or in part at Negapatam and that, therefore, the 
Neeapatam Court had no jurisdiction to entertain 
the suit. [p. r.68, col. 

Incidents of a C. I. P. contract discussed. 

An offer of a proposal is distinct from, and should 
not be confused with, either an invitation to offer 
or quotations giv'en indicating the value of the 
articles to be supplied, [p. 664, coL 2.] 

Where a contract depends on correspondence, the 
w hole correspondence should be considered and not 

particular portions of the series, [p. 656, col. 1.] 

Where everything essential to make a completed 
contract has been settled, the mere fact that a 
formal document has to be drawn up will not render 
the coutract incomplete, [d- n.^6, ool 2.] 

Where both the plaintiff and the defendant 
reside in the same place, vhe offer can be oommunioat* 
ed at once and would be received at the place from 
which ^ emanates But where the acceptor resides 
in a different place, it is when the offer reaobes him 
that there can be a complete offer. Until a proposal 
18 received, therefore, there is no offer The place 
from which the offer is sent does not furnish a venue 

r ^he acceptor residef islBewhere* 

tp. o56, col. l.J 
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Appeal against the order of the Gonrt cf 
the Temporary Sobordinate Judge at Tanior^, 
dated the Slpt Ootober 191e, in Original Suit 
No. 9 of 1917. 

FACTS. — The plaintiff at Negapatam in- 
quired of the defendant at Mandahv , 
whether he would supply them with 603 
tons of timber and asked for prioe. The 
defendant replied asking for the size re* 
quired. On the plaintiff’s reply, the de- 
fendant quoted a price subjeofc to immediale 
acceptance by the plaintiff. 'The plaintiff 
ordered 600 tons on the quotation. The 
defendant stipulated that payment should 
be arranged at Mandalay. The contract 
was C. I. F. (cost, freight, insurance). 
The plaintiff gave an indemnity to the 
Bank of Madras to their getting endorsed 
drafts on the plaintiff to the extent of 
Rs. 12.000 in respect of shipping docu- 
ments tendered by the defendant. The 
Bank of Madras arranged with the Na- 
tional Bank at Mandalay to the sam*^ 
effect. On short delivery, the plaintiff 
brought the present suit for damages in 
the Negapatam Coart. That Court heM 
that it had no jurisdiction. The plaintiff 
preferred this civil misoellaneoas appeal. 

Messrs. T, R. Venkatnma Saatri and 
^u&ramanta Aij/ar, for the Appellant. — It 
was held under section 17 of the Civil 
Procedure Code of 1882 that the plr.oe 
where the contract was made was the place 
where the letter of acceptance was posted 
and that a suit for breach of such 
contract must be brought at each place 

the offer was made, Kmni 

sent Subhiah V. Katha Venkatasawmy (1). 

- section 17 is no longer part 

01 tbe corresponding section 20 of the 

which says simply 

narf L- O'- ‘ ‘ 

sidered 'ran fl ohange has bean ot;i 

Court iu Suthir,. 
vattam dppu Thamban v. Foulkes (2), 

[8b8h*qiri Aitab .1 . 

nn u ’ case can have 

DO application here, as there both offer ani 
acceptance were outside jurisdiction.] 

.J A is w.ll 

stated in Green w. Beack {S), 

(0 37M. 356. 

}?! 19 I*- 

wo!' t‘S73J8 0,. 201, 43 b. J. 0,. 351 , 21 W. H, 


LSeshaoiri Aitab, J., oiied Olarke v« 
Knowles (4) as drawing a distinction 
between offers by post and offers in 
person,] 

The real question in this case is which 
is the offer and which the acoeptanoe. There 
can benooffernnHl one party proposes some- 
thing definite which is capable of accept- 
ance by tbe other party, e. p., goods at a 
specified prioe; so that the real offer 
was made when the defendant stated 
that he was ready to sell timber of a 
specific description at a certain quotation. 
This offer was accepted by the plaintiff at 
Negapatam. Hence in law the contract 
was concluded at Negapatam. See also 7 
Halebnry’s Laws of England, pages 350, 351. 
Tbe fact that tbe plaintiff asked the de- 
fendant for the formality of an ^acceptance’ 
form wo’nt affect tbe anbstantial part of 
the transaction. Whymper v. Buckle (5). 

Secondly, the contract being a 0. I. F. 
contract, the significant part of it is the 
tender of shipping documents by tbe de- 
fendant to tbe plaintiff at tbe place speci- 
fied in tbe contract as the destination 
of the goods consigned. This tender has, 
therefore, to be at Negapatam. See 26 Hals- 
bury’a Laws of England, page 160; Soerthing. 
jee Sakalchond v. ^^ahomed Nasurudeen (6) 
Marshall Sr Co. v. Naginchand Phulckand (7). 

Thirdly, payment under a 0. I. F, contract 
is on tender of documents and also, there- 
fore, at Negapatam. 


atxan, u. DOC CDe oaUk Of 

Madras and through it the National Bank 
at Mandalay, the agents of the plaintiff? 

There is no agency. The plaintiff 
has simply promised to indemnify the 
Bank of Madras in case it undertakes 
certain responsibilities. The same is the 
relationship between the two Banks 
[•iESH.QiKi Ait.r, j— P ayment is' ar- 
Tariffed to be made at Mandalay.] 

Yes. The defendant pledges the shipping 
doouments with the National Bank by 

endorsing it in their favour and 
money. That Bank in turn f j ^ 

to the Bank of Madras, who in' thelrT 
endorse it oyer to tbe plaintiff. It is only 


T.253. 189; J18L. 

t6) 3 A. 4R9. 

(6)40 Ind. Cas. 626; 33 M L T 

17) 37 lud. Cas. 644; 42 5 Xil If n. t . 

’ 18 Bom. I/. R. 915 
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at tbe last stage that plaintiff’s indemnity 
to the Bank of Madras oomes into pro* 
minoDoe. So the real payment is at Nega> 
patam on the dcouments being tendered. 

For these reasons, the Negapatam Oonrt 
has jnrisdiotioD. 

Messrs. T. F. M uthuknshna Aiyar and 
T. N, Seshachalam Aiyar^ for the Respondent. 
— The Jorum of an aotion on a oontraot or 
for breach of it was determined by the 
three feats in Explanation III to seotion 17 
under the old Code. And it has been 
held that under the new Code, the law 
on this point is none the more nor less. 
The Iav7 is the same as to what is the 
oanse of aotion in sails on oontraots. Salig 
Bam V. Chuka Mai (8). Bat see Manepalli 
Mangamma v, Manepalli Sathira^u (9), 
where Rrishnan, J., seemsito take a different 
view. 

A mere quotation of prices cannot oonsti- 
tate an offer, Harvey v* Facey (lOJ, Boyers 
V. Duke (11), Hardan^ss v. Rani Mohori Bibi 

(12) . A quotation invites an offtr and the 
cffer follows the quotation which is the 
information required by the offeror. The 
offer is made from Negapatam. Its postal 
destination is Mandalay. So the offer is to be 
deemed to be made at Mandalay. See Clarke 
V. Knowles (4), See also Perry v, SufUelds 

(13) . Heooe the Negapatam Court can 

have no jcriediotion. 

As the oontraot is a 0. I, F. oontraot, it 
does not matter that the goods were destin* 
ed for Negapatam. In suoh a oontraot, 
in the absence of anything to the contrary, 
the responsibility of the shipper ends at 
the port of shipment in whatever part of 
the world the goods may be delivered. He 
has only to tender the dooaments at the place 
appointed by the parties. Cro.ier Stephens 
^ Co, V. Auerbach (14), Biddtll Brothers 
V. Clemens Horst Co. (15), Biddell Brothers v. 

(8) 11 Incl Cas. 712; 34 A. 49; 8 A. L. J. 1160. 

(9) 37 Ind, Cas. 681; 31 M. L. J. 816; 6 L. W. 246. 

(tOJ (1893J A. C. 552;62 h. J. F. C. l27; I R. 4i8; 

C9 L. T. 504; 4i VV. R. 129. 

ui) tl905) 2 Ir. R. 6 7i 8 Ir. L. R. 577. 

(12) 23 Ind. Cas. 322; 7 Bur. U. T. 136; 7 L. B. R, 
313. 

US) (1916) 2 Ch. 187: 85 L. J. Ch. 460; 115 L. T. 
4; 60 S. J. 494. 

(14) (1908) 2 K. B. 161 at p. 164:99 L. 1.22.5-77 
h. J. K. B. 873; 24 T. L. E. 409. 

(15) (1911) 1 K. B. 214at.p. 220 


Clemens Horst Co, (16), Clemens Horst Co. v. 
Biddell Brothers {\1) , 

The defendant stipulated that the plaint- 
iff should pay at Mandalay, so that de- 
fendant may tender the dooaments and 
draw oat the money at Mandalay.^ That 
is also olear from the faot that the Bank 
of Madras authorised the National Bank 
at Mandalay to purohase the doonments , 
and it was done. Further, as it is the 
plaintiff that arranges the payment at 
Mandalay, the Madras Bank a .d the 
National Bank must be deemed to be the 
agents of the plaintiff. 

1 submit, therefore, that no part of the 
oause of aotion arose at Negapatam to give 
jurisdiction to the Court there, 

Mr. T. R. Venkairama Sastri^ in reply.— 
The question of jurisdiotion is considered ■ 
in the Eoglish oases on the basis of wfae* 
tber or not title passes at the foreign port 
of shipment to the buyer. A C. I. F. oon- 
traot is in essence a oontraot for the sale 
of shipping dooaments, so that the failure to 
tender even a single dooument would oon* 
stitute a breaob even though non*delivery 
of goods shipped may not. Biddell Brothers 
V. Clemens Horst Co. (16), Arnhold 
Karberg 4* Co. v. Blythe Green Jourdain 4* Oo., 
Theodor Schneider 4* Co. v. Burgett Newsam 
(18 », Mambre Sacchanne Co. v. Corn 
Products Oo. (19). The destination of the 
goods shipped is the place for the tender 
of the dooaments. The port of delivery ia^ 
not material otherwise. 

The consignor takes the bill of lading 
in his own name, thereby reserving a j'ws 
disponendi in bimself in the event of non* 
payment. On delivery of the papers, this 
right ceases to exist and the performance 
is oomplete even if the ship be foundered 
in mid-ooean. 

There is no agency as contended for. 
The plaintiff becomes entitled to the docu- 
ments only when the Bank of Madras hand 
it over to him. 

JUDGMENT. — The questions argued 
before us have praotioally no Indian authority 

^ P- 16 Com. Cas. 197| 

oU L. J. K, B* 684, 

efti* V., y j J- K. B. 42; 106 h. T 

Asp.M.O. 60;66S. J. 6Uj 

L* A. 42. 

1678; 118 L. T. 186; 21 Oom. Gas. 1; 31 T. L. E. 86L 
(19) (1919) 1 K.B. 198 at p. a08| 88 J. (J.iBi 4C2. 
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behind them. Even the English anthorities 
are not qaite consistent with eash other, as 
we shall presently show. Before dealing 
with the points of law the facts shonld be 
briefly stated. The snit was by the consignee 
of timber in Negapatam against the con- 
signor residing in Mandalay. The plaint in 
paragraph 9 s^ys: — " As the prices of goods 
contracted for were rising and ruled very 
high at the end of 1913 and also daring 1914, 
defendant has wantonly withheld supplying 
the balance.” The cause of action is said 
to have arisen on the date of the breach of 
contract on the Ist January 1914. lb might, 
therefore, be taken that the suit in terms is 
one for non-delivery of goods agreed to be 
supplied. The oontraoj was a C. 1. F. 


contract. Toe firet negotiation began with 
a letter from the agent of the Bank of Madras 
in Negapatam to the plaintiff, in which the 
agent says that the defendant has askbd 
him the names of reliable firms in Negapatam 
with whom timber dealiogs can be carried 
on. This is E xhibit N, dated the 29th of 
August 1912. Thereupon the plaintiff put 
himstlf in direct communication with the 
defendant. He wrote Exhibit I on the 2)th 
of August 1912, in which be made certain 
enquiries, He asked fcr samples and pro- 
mised *'lf jour qualify be snitabla for ue, 
we shall order a large quantity.” As regards 
finance, this is the note in the letter, 
Please take Barik draft to Madras Bank 


on seven days sight,” to which the defend- 
ant replied by Exhibit XXAlI, dated the 
15th of September 1912. He gives the 
quotation per ton atd states: ^'payment io 
be aryunued in Mandalay, thal is, on 
W^duclxon of hilh ,f lod.ng end b.ll 

out deduction and this con he arranged 

if % ^“”1 This IZ 

Tthe nr« demarred 

and to Madras 

Dlaintiff . ®»o>'»>ng payment here. The 

of September "rg 12'' by '^xhibU ‘u h'* 

be ready and we shall arra^nge^WManTr* 

fht rdaintifi aooepted 

the ocnd.t.or. of the defendant that the 

Uioney shonld be paid in Mandalay and 

agietd to constitute the Kalior.al Bai 1 


HAHOUED SBIBiZEE 

to be the agent of the Madras Bank for 
payment of that money. On the 7th of 
Ojtober 1912 defendant wrote to plaintiff 
that it is unnecessary to send any sample 
and concluded in these words: * I shall, 
therefore, be obliged if you will kindly 
send me an order for, say, one hundred 
tons which 1 shall be very pleased to 
execute promptly.” This letter shows that 
after quotations and after preliminary 
discussion it was agreed that the order 
shonld come from the plaintiff. Thereupon 
plaintiff wrole Exhibit III on the 16th of 
October 1912, in which he asked for further 
information. Exhibit iV is a telegram msk* 
ing further enquiries in which reference 
is made to Exhibit III. Exhibit V is a tele- 
gram from the defendant in which the in- 
formation sought for in Exhibit IV is given. 
Then cornea Exhibit XaXV, dated the 28th 
October 1912, in which the defendant wires 
to plaintiff: “ Yonrs 25l:h. 1 quote Rs. 63 
per ton subject immediately reply letter 
foHowp.” To this, plaintiff replied on the 
same day by wire : * Aooepted your 

2dth telegram.” The contention of 
Mr. Ventcdtarama Sistriar for the plaint- 
iff is that Exhibit A concluded the con- 
tract and was an acceptance by the plaintiff 
cf an offer made by the defendant from 
Mandalay. We might at once say that, 
having regard to the apparent educational 
qualifications of the draftsmen of the letters 
and of the telegrams between the parties 
and to the imperfect knowledge which these 
men possessed of the value of technical 
and legal language, no importance should be 
attached to the words "offer” and "acoep- 
tanoe” which are to be found in the various 
letters and telegrams which passed between 
the parties, Both the learned Vakils at 
one time or other laid stress on these 
words. We are clear lhao what we have 
to see is, not the u^e of these words but 
who in substance made the offer and who 
aooepted the offer. 8o far, in our oninimi 
Exhibit .EXXV from the defendant must 
simply be regarded as a quotation and that the 
offer was what was contained in Exhibit A 
The oorrespondeDoe that followed these two 
telegrams makes that position ‘ 

By Exhibit VI, dated the 
1912, the plaintiff wrote to the 
We are in receipt of your 
t e .cth instant, our telegram 


lairly o]ear» 

^ of October 
defendant: 

teitgram of 

0^ yesterday 
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mi^ht have reaohed yon We reqneqt you 

to send ne aooeptauoe form for 600 toua 
Mandalay soaDtliugn.” This was after 
Exhibit A. Then there was Exhibit G 
from the defeodaut to the plaintiff in 
which referenoe is made to the various 
Qorrespondenoe that passed and j^hioh says : 
*'l shall be obliged if you will kindly arrange 
with your Bankers to open a credit with 
the National Bank of India, Limited, in my 
favour so that I may draw on you demand 
drafts with shipping documents attached 
and receive payment without any deduo* 
tion on presentation of my bills as is being 
done now.” Towards the end the letter 
says I shall be glad to have your order 
as to the particular size required so that 
I may start cutting as soon as 1 hear from 
you,” So notwithstanding Exhibits XXXV 
and A, the plaintiff wanted to have the 
asoeptance form and the defendant wanted 
to have the order from the plaintiff. This 
was on the 6th November 1912. This letter 
apoarently was written before Exhibit 
XXXVI bad reaohed the defendant. For 
we 6nd in Exhibit XXXVI the defendant 
wrote again on the 2Ist of November in 
which be says: 1 subjoin an acceptance 

for six hundred tons as desired by you ” 
Then the form of acceptance was enclosed. 
As regards this letter there is one thing 
to be said. It refers to a telegram from 
the defendant to the plaintiff which ap. 
parently has not been produced. Then the 
plaintiff wrote to the defendant Exhibit 
XLIX, dated the 30th of November 19 j 2, in 
which be acknoAledges the acceptance form 
and gives the measurement of the scantlings 
for 300 tons. This is followed by another 
letter from plaintiff to the defendant, dated 
the 13th of March 1912, in which he sayF: 
“ As soon AS the shipments of the sizss be 
ready, please wire us and we shall arrange 
for the Bank acivuie.” Another IdtCer of 
the .'^Ist gives further partiouiars and asks 
for a telegram from the defendant. This 
is Exhibit X, dated the 3i0t of December 
1912, On the 12th of January 1913 the 
defendant wrote to the plaintiff Exhibit 
XXaVII:* My shipments will be made in time 
according to my arrangements with you and 
I am waiting to hear from the Buik ch.t 
a credit has been opened hy you niy 
favour.” On this the p.'aintiff g^ye abooi 
of indemnity, Exhibit J, dated the2Jtho£ 


January 1^13, to the Bank of Madras for 

Rs. 12,000. Exhibit B is the telegram of 
the ^Ist January 1913 from the plaintiff to 
the defendant informing the latter that an 
account for Rs. 12.000 has been opened 
in the National Bank. Exhibit XLVIT. dated 
the 29tb of January 1918, is an intimation 
by the Nafional Bank to tbe defendant 
that tbe Bank has been authorised '*to 
purchase your 3 days sight drafts on A, M. 
Malayappa Obetty with full shipping and 
insurance documents in respect of timber 
to the extent of Rs. 12,000. The credit 
shall remain in force till 20th of April 
1913,” These documents practically con- 
clude what is known as the first of tbe three 
contracts entered into between the plaintiff 
and the defendant. The documents relating 
to the second contract are Exhibits XX, 
XXlI and V and those relating to the 
third contract Exhibits 28, 45, 29. 46 
and 30. They do not differ materially from 
the documents discussed. The questions in 
this state of correspondence are : — (l)Wbo 
was the proposer and who was the aooeptorP 
(2) Where did the cause of action ariseP 
In Mandalay or in Negapatam P and (3) 

Did any portion of the oanse of action 
arise in Negapatam P 

We shall now proceed to answer these 
questions with reference to the oorrespond- 
©Doe above set out and with special refer- 
ence to the principles laid down as to Ihe 
construction of C. I. F. contracts. Oh the 
facts our oonolusion is that the plaintiff 
was the person who made tbe offer and that 
the defendant was the acceptor. This oon- 
olusionis supported by Boyer$ v. Dtt]tfl(ll) 
cited by the learned Vakil for the respond- 
ent. That case is practically on ell fours 

O’Brien, L. 0. J., 
an J I point out that an invita- 

a not he confused with 

e 0 er itself and that quotations given 
in loa ing the value n£ Hrtioles to be sup* 

Phed should not be regarded as offer. Lord 

^ ' ^l-page 622 referring to the 
P y from the consignee says : “in my 
opiiiion It is not the acceptance of an offer, 
eoauf-e tbe letter to which it was a reply 
‘•as a quotation and not an offer.” Mr.. 
UH loe adden puts the matter very clearly. 

BBye. A qaotatioD might bfi so expressed 

deBmte article, or to do « oerain work, ab' 
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a defined prioa. Bat the ideas a qaotatioa 
and of an offer to eell are radioally different. 
The differenoe is well illnstrated by the oase 
ot Harvey V, FoCfv ilQ)* * * The prinoi- 

pie on wbioh this case was deoided applies 
with a greater force to meroantile transao* 
tioDS than to an applioation for a state* 
ment of the prioa of a single paroel of land. 
It is a matter of common knowledge that 
qaotationa of prioes are soattered broadcast 
among passible oastomers * * * The 

oatalogne has probably reached many oolleo- 
tors. The order of only one oan be honoared. 
* * * * * WholeFale dealers have 

not in stock an nnlimited supply of the 
articles the prioes of wbioh they quote to the 
pnblio at large * * * ■* Transao* 

tione of the kind nnder oonsideration are 
intelligible and businesslike, if we b3ar in 
mind the distinotion between a quDtation, 
eabmitted as the basis of a possible order, 
and an offer to sell wbioh, if aoseptel, 
creates a oontraot for the breaoH of whioh 
damages may be recovered. * * * * * 

In my opinion,.. .a dealer or mannfaofcurer 
by furnishing a quotation invites an offer 
whioh will be hoiionred or not aniording to 
the exigenoies of his bnsine’-.* In Htrv'y 
V. Facey ClO> Lord M )rrin in Jelive! ing the 
juigment of the Jadioial Committee said: — 
Tbeir Lordships ars of opinion that the 
mere statement of the lo^vest price at wbioh 
the vendor wonld sell oontiins no implied 
contract to sell at the price to the per-oos 
making the enquiry,” Toe learned V^kd 
for the appellant oonten led that a nontr tot 
13 concladed when all Ihe 

settled, and not when the forma) Jocumeut 
18 ezeooted. We accept this proposition. The 
decision in Perry v. SvJdidds (13) is a direct 
authority in favour of it, and we see no 
reason to think that the decision in Husfey 
V. Horne-’ Payne (2D) is in any way inoou. 
sistent with that deoi?»ion. In this 
latter case it was laid down that f 'r a con 
tract dependiog upon correspondence the 
whole oorreepondenoe should be read a'd 
particular portions of the series, it wa-< 
&o action for specific perform mie of a o intraot 
or sale of land. Some letters passed bet- 
ween the partial an! it was oonten lei that 
the first two letters had settled the terms 

UOXtS?)) t\pp. Oa^ 311; ISO J. Ch. 8l6;4l L. 


and there was a concladed bargain. Lord 
Selborne said in that case: 'it appears to me 
that no such contract onght to be held es* 
tablished, even by letters whioh would other- 
wise be sufficient for the purpose, if it is 
clear, upon the facts, that there were other 
•conditions of the intended contract beyond 
and besides those expressed in the letters, 
whioh vtere still in a state of negotiation 
only, and without the settlement of whioh 
the parties had no idea of concluding any 
agreement.” What was said in Perry v, 
SvfieUs (13) is that where everything 
essential has been settled, the mere fact 
that a formal dcoumentbad to be drawn up 
would not render the contract incomplete. 
Referring to Bussey v. H^rne- Payne (20) Lord 
Oi zene-Hardr, M. B., says; “in those circum- 
stances tbe Hou^eof Lords held that it was a 
fallacy to say that tbe letters oonoloded the 
whole agreement, because it appeared from 
the allegations in tbe statement of claim 
itself that there were terms, namely, that 
the puroha-ae-money should be paid by 
instalments, the amount of such instalments 
and tbe periods at whioh they should be 
paynble, wbioh had not been settled between 
fi,e oari'e<« that date.” Toen the learned 
Master of the R dls 8ay^: “Mere ai rangements, 
whioh in tbe ordinary cour.-e of business are 
left to tbe legal advisers to settle, snob as 
the date for completion, are subsequent 
matters wbioh do not prevent the two 
letters constituting a conolu «ed agreement.” 
The ether two learned L^rd Justices ex- 
pressed the same opinion. Therefore, if we 
Hi e ceisuaJed ou t f:e date uf Exhibit A all tbe 
ma«u terms of the contract were settled, we 
v^ould have held that that document con* 
eluded tbe contract, But tbe acceptance 
form was only sent later on. The place of 
payment, wbioh is a very important item 
and whioh had been a snhjeot of difference 
uf I pinion between tbe parties, was settled 
only eub-^iq'iently and the exact offer 
itself and the exact quantity required 
were only settled later on. Therefore 
we are of opinion that the plaintiff 
was the person who made the offer and 
that the contract was not onnclndfad when 
Exhibit A was sent. 

Mr. Venkatarama Saatriar oontended that 
even if the plaintiff should be regardel as 
the proposer, the oause of as ion must be 
to hays (^riaeu the place wh#r# 
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the offer was made^ aamely, in Ne^apatam 
and relied npon the reoent judgment of the 
learned Chief Jnstioe and Sadasiva Aiyar, J., 
in Kuthiravattam Ap^n Thamban v. Foulkes 
(2), The facts of that case are different 
from the present. Further the decisions 
relied on in that case were considered and 
distinguished in Olarhe v. Knowles (4), 
which was not referred to in the judgment 
of the learnsd Chief Justice. In this 
latter case Lush, J., says: "The material 
question is not where the offer was sent 
from but where it was made, and the 
making of the offer is proved by showing 
that it was received.” No doubt where 
the plaintiff and the defendant are in the 
same place, the offer could be communicated 
at once and would be received at the place 
from which it emanates. That was what 
happened in Green v. Bench (3). But where 
the acceptor resides in a different place, it 
is when the offer reaches him that there 
can be a complete offer. The Indian Contract 
Act by section 4 makes that position 
clear. It says: The communication of a 
proposal is complete when it comes to the 
knowledge of the person to whom it is made.” 
Therefore, until a proposal is received there 
is no offer. We do not think that the learned 
Chief Justice, in the unreported case relied on, 
intended to lay down that the place from 
which the offer is sent furnishes a venue 
for a suit, even though the acceptor 
resides elsewhere. 

The next point for consideration is 
whether any part of the cause of action 
arose in Negapatam. The course of 
dealing was this, The plaintiff in Negapa* 
tam made the offer. The defendant in 
Mandalay accepted it. He prepared scant], 
ings and put them on board ship, which 
was property of naither ths plaintiff 
nor the defendant. He then made out a 
bill of lading in his own name. By pre- 
senting that bill of lading he drew from 
the National Bank the sum of money 
which was due to him according to his 
estimate. The National Bank transmitted 
the bill of lading to the Bank of Madras, 
which in its turn passed it on to the 
plaintiff. Very learned arguments were 
addressed to us on both the sides on 
the question whether in these oiroumstanoes 
a part of the oiu=;e of action did mt 
arise in Negapatam. Mr. Muthukriahna 


Iyer for the respondent strongly relied 
upon Orozier Stephens 4* Oo, v. Auerbach 
(lA) for the position that the whole oauee 
of action arose in Mandalay. That un- 
doubtedly is a direct decision. In that case 
some goods were sold under a 0. L F. eon. 
tract by a foreigner to a purchaser in 
England, who paid the price in exchange 
for the bill of lading, But on the goods 
arriving in England the puroba?er after 
examination refused to accept them on 
the ground that they were not according 
to contract. Ha brought a suit for breach 
of contract in England against the foreigi^r. 
The Court of Appeal held that no part 
of the cause of action arose in England. 
Vaughan Williams, L. J., said: "For myself 
I cannot see that it makes any difference 
whether the action is for non-delivery or 
for delivering goods not aocordiog to the 
quality stipulated for in the contract; in 
either case the time and place of delivery 
are the time when and the place where 
the vendor delivers the goods on board 
ship, it being admitted that the property 
in the goods passes to the purchaser at 
the moment of delivery on board and 
that they are at the pnrcbaser’s risk 
throughout the voyage.” Farwel), L, J;, 
said: In the present case, the alleged 

breach was in Hamburg, where the 
defendant shipped the wrong sort of 
aluminium and the issue of the writ and 
the leave to serve notice of the writ out 
of the jurisdiction must be discharged.” 
If this case stood alooe, it would be 
oonolnsive of the present case. Bat the 
decision in Biddell Brothers v. Olemens Borst 
Oo. (15), which went np in appeal and is 
reported in the same Volume at page 934 
Riddell Brcthers v. Olemens Rorst Oo, (16)] 
which was ultimately concluded in the 
House of Lords in Olemens Rorst Oo, v. Biddell 
Brothers (17*, appears on its face to be not 
quite consistent with the view taken by 
Vaughan Williams. L. J., and Farwell, L. 
J. In Biddell Brothers v. Olemens Horst Oo, 
(15J ^^the contract was for the sale of 
hops to be shipped to Sunderland, provided 
that the buyer shall pay for the said heps 
at the rate of 90 «. per 121 lbs. 0. I. P. 
to London, Liverpool or Hull, terms net 
cash, ’ Justice Hamilton held; "that the 
seller was entitled to payment against 
shipping documents upon the delivery of 
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tlie hops on board ship at the port o£ 
sbipmenti and that the bayer had the right 
of r8|eoticD| if they were found upon 
examinatioD not to ba in oonformity with 
the oontraot.” Crozier Stephens ^ Oo. y. 
Auerbach (14) was quoted in argument. Eat 
we do not find the learned Judge making 
any reference to it in his judgment. In 
appeal the judgment of Hamilton, J., was 
reversed by Vaughan Williams, L. J., and 
Farwell, L. J. But Kennedy, L J., was for 
affirming it. It must bs remembered that 
the first two Lord Justices decided Orozier 
Stephens Oo. y. Auerbach (14). Before 
the Court of Appeal also that case was 
quotedi although in the judgment of the 
learned Lord Justice there is no reference 
to it. W^e must refer to a sentence or 
two in the judgment of Kennedy, L. J., 
because it was that judgment that was 
ultimately upheld by the House of Lords, 
He says in page 966: “The bill of lading 
in law and in fact represents the goods. 
Possession of the bill of lading places the 
^oods at the disposal of the purchaser. 

A cargo at sea,* says Bowen, L, J., in Sanders 
y. Maclean (21), while in the hands of 
the carrier, is necessarily incapable of 
physical delivery. During this period of 
transit and voyage, the bill of lading, by 
e law merohanti is univsrsally reoosroissd 
as its symbol and the indorsement and the 
delivery of the bill of lading operates as 
a symbolical delivery of the cargo. Pro- 
perty in the goods passes by such in- 
dorsement and delivery of the bill of 
lading, whenever it is the intention of the 
parties that the property should pass, just 
as under similar oironmetanoes the property 
would pass by anaotualdelivery of the goods.’ ” 
It 18 not necessary to quote further from 

if '^he House of Lords confirmed 

Borst Oo. V. Bidden brothers 
UV;, Lord Chancellor Earl Loreburn says: 
Now seotiOQ 28 of the SUe of Goods 

saorffed Aoeordingly we are 

‘ho question where thie oash ie to 
0 paid But when is there delivery 

That^m'^* whioh are on board ehip? 
That may be quite a different thing from 

delivery of goods on shore. The answerTs 


that delivery of the bill of lading, when 
the goods are at sea, can be treated as 
delivery of the goods themselves, this law 
being so old that, 1 think, it is quite un- 
necessary to* refer to authority for it.** This 
case establishes this proposition, that a 
mere delivery at the port to the shipping 
company is not sufficient to pass the goods. 
It is the delivery of the bill of lading that 
has that effieot. On that proposition it may 
be said that the performance of the contract 
is to be in the place where the bill of 
lading is delivered. Under the Indian law 
that would be a place where the cause of 
action in part arises, because section 17 of 
Act XIV of lbS2, Explanation HI, clause (3), 
states : — The cause of action would arise 
in the place where in performance of the 
oontraot any money to which the suit relates 
was expressly or impliedly payable.** Section 
20, clause (c), of the new Code says : 

Every suit shall be instituted in a Court 
where the cause of action, wholly or in part, 
arises.’* Whether one agrees with the 
suggestion that section 20 of the Act of 
1908 gives extended jurisdiction and is 
wider than section 17 of the old Code or 
not, there can be no doubt that the new 
section is not restrictive of the right of the 
suit. Therefore, if it is held that the place 
where money is payable on the bill of 
lading is the place where the contract is 
to be performed and if we come to the 
oonolusion on this case that it was in 
Negapatam that the bill of lading was 
really tendered for payment, following 
Clemens Horst Oo. v. Btddell Brothers (17) we 
would hold that the cause of action arose 
in Negapatam. Before expressing our 
final view upon that question we may as 
well deal with a decision quoted by Mr 
Venkatarama Saatriar. namely, Arnhold 
Karberg Sc Go. v. Blythe Green Jourdain Sr Go ■ 
Theodor Schneider ^ Qo. v. Bnrgett Newsam 
Ua;. which .3 also a o..8e dealing with 
O. 1, h. oontraote. Sorutton, J,, says- “ I 
understand the effect of those judgments 

« V. Imperial Ottoman 

aan/c and soma other oases] to ba that 
where the seller, by taking the bills of 
lading in bis own name or to his own 
order, has reserved the jus disponendi or 
power of dealing with the goods, the pro- 

(22)(187S>3Ex. D. 47L.J. E.. 415; 33 L. I’. 
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perty does not uass on shipment, bnfc is 
vested in the vendor QDtil he receives pay* 
ment from the bnyer in exchange for the 
documents of title.” On appeal from the 
judgment of Sorutton, J., it was held in 
Arnhold Karberff ^ Oo., v. Blythe Green Jour- 
datn 4* Co.; Theodor Schneider 4* Go, v. Burgett 
4* Netcsam (23) that a 0. I. F. contract is a 
contract for the sale of goods to be per- 
formed by the delivery of documents. The 
view of Sorutton. J.. that the contract it?elf 
is a sale of documents relating to goods and 
not a sale of goods, did not 6nd favour with 
the Court of Appeal. In a sabseqaent case, 
Mambre Saccharine Co. v. Corn Products Co, 
(19), MnCardie, J , in referring to the judg- 
ment of Sorutton. J.. and of the Court of 
Appeal flays: For in reality, as I have 
said, the obligation of the vendor is to deliver 
documents rather than goods, to transfer 
symbols rather than phyeioal property 
represented thereby. If the vendor fnlHIs 
his contract by shipping the appropriate 
goods in the appropriate manner under a 
proper contract of carriage and if he also 
obtains the proper documents for tender 
to the parahaser. I am unable to see how 
the rights or duties of either party are 
affected by the loss of ship or goods, or 
by knowledge of such loss by the vendor 
prior to actual tender of the documents ” 
In the opinion of the learned Judge in 
the last mentioned case the loss of goods 
or the loss of the ship would not in the 
least affect the obligations of the par- 
ties. Therefore, it seems to us if we may 
say so with respect that the decision in Orozier 
Stephens Sc Oo. v. Auerbach (14) is not quite 
reconcilable vsith all these eubaeqaent oases. 

Now the question is, was the plaintiff 
entitled to a tender of the bill of lading 
at Negapatam and did defendant’s rights 
to money arise in Negapatam on such tender? 

It seems to us that, upon this matter, the 
correspondence to which wa have already 
referred and the course cf busineas agreed 
to between the parties make it clear that 
the plaintiff did not stipulate for a tender 
of the bill of lading at Negapatam. The 
bill of lading was made in the consignor’s 
name and was according to arrangement 
deliverable to the National Bank, Mandalay. 

(23) (1916) \ K. B. 496i 86 L. J. K. B. 666' 114 L 

I! fat “• 


Vide bjxhibit XXXII. As we pointed out 
early in our judgment, the National Bank 
were simply the agents of the Madras Bank. 
The whole money was paid to the consignor 
in Mandalay, The Bank of Madras and the 
National Bank were respectively the agents 
of the plaintiff for the receipt of the bill of 
lading and for the payment of the money in 
Mandalay. Through their agency the defend- 
ants received the money at Mandalay. 
That was the stipulation which the defend- 
ant insisted upon and that was the stipu- 
lation which was finally acceded to. Therefore, 
it seems to ns that the cases beginning 
with Bidden Brothers v. Ohmens Bont Oo.(16) 
do not cover the present case. We base 
our judgment not upon the decision of 
Grozier Stephens ^ Oo, v, Auerbach (14) but 
on the observations in subsequent oases, 
wherein it is pointed ont that the delivery 
of the bill of lading is delivery of the goods. 
According to our oonstrnotion of the cor- 
respondence that delivery was to be made 
to the plaintiff’s agent at Mandalay and 
the duty of paying for the bill of lading 
was entrusted to the plaintiff’s agent at 
Mandalay. Consequently the performance 
of the contract did not become due in Nega- 
patam For these reasons we are of opinion 
that no part of the cause of action 
arose in Negapatam and that the aoDcInsion 
of the Subordinate Judge is right. This appeal 
should be dismissed with costs. 


u. 0. p. 


Appeal dismissed. 


CALCUTTA HIGH COURT. 
Appeal fhom Appellate Deckee No. 2986 

OF 1916. 

August 2d, 1916. 

Present: Mr, Justice Chatterjea and 
Mr. Justice Panton. 
HARENDRA KUMAR ROY CHOW- 
DHURY aad others — Plaintiffs— 

ApPELL4BT3 

tersus 

DEBENDBA KUMAR DAS *hd othies- 
Dsfeho.ste — Bsspomdbnts. 

ContwctActUX of IS73), 16, H-Mort^ogo- 

Compound interest, whether penal -.Undue influence 
Mardship, relief on ground of. 

la the abaenco of a finding that a coatraot to pay 
compiund interest was brought about bv 
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todae inflaenoe on the part of the creditor, or that 
he had unduly taken advantage of his position in 
the matter, he cannot be deprived of the compound 
interest stipa^atod to be paid. The fact that the 
borrower failed to realise what the rate of com* 
pound interest would work ont to in a few years 
or that he entered into an improvident bargain 
(unless it is an unconscionable one , would not 
entitle him to relief from a Court >f Justice on the 
ground of hardship, [p. 669, col. 2.1 

Appeal against the decree of the District 
Judge, Baokergunj, dated the 14th of Sep- 
tember 1916, affirming that of the Sabordi- 
,nate Judge, let Court of that district, dated 
the 7th of February 1916. 

Facts appear from the jndgment. 

Df, Sarat OUandra Basak (with him Babu 
Sarat Ohan-ra Datta\ for the Appellants. — 
Our claim for compound interest has been 
disallowed by the Court below, whtoh has 
given a decree for simple interest at 15 
per cent. The lower Court has not been 
able to find any coercion or undue inBuence 


on ^ our part, still it would not allow us oc 

claimed interest. The contract to pay con 

pound interest cannot be assailed and hole 

good and most be held operative. Tt 

learned Jndge says that the debtors ‘‘did ui 

realise” the effect of their contract. Surel 

A * most flimsy argument. Bsfers I 

KM u Ohand (i). It i.s absurd 1 

hold that the iuterest of 15 per cent, pt 

annum with annual rests is in the natni 
of a penalty, 

Baba Sarat Ohandra Roy Ohoiolhuyy (wit 
mm Babu Traihknayanath Qhosh), for tt 
espon ont^ It is certainly a case of gret 

saiH ^ o^Dtraot, it cannot be gaii 

sTinK ^ ^*&hly improvident one and i 

afipuUted oort 
QuiM atid so the Court wa 

to A granting me relief. Refei 

V, Ksherode Ohandra Fat (2 

good p®*' oase ' 

Oharal exorbitant. Cites Krishn 

D? /n’’ !• (3). 

replied, 

^ suit nn appeal arises oat ( 

smt npon a mortgage. 

The interlir was Ba. 7 .( 

nterest agreed upon to be paid we 


a 1^1 3t laj,’ Oarejfl’ V ^ 

4*0.182.^ N. 7lOi25( 


at the rate of i5 per cent, per annum with 
annual rests. In Sraban 1 )05 the mort* 
gagora paidBs. 300, which satisfied the interest 
up to that date and reduced the mortgage 
debt by Ks. 2t0; some further payments 
were subsequently made, and the debt of 
Bs. 489 and odd, which was due in August 
lt'98, swelled to Ks. 4,727 at the date of the 
suit. 

The Court below has disallowed compound 
iuterest, and has given a decree for simple 
interest at 15 per cent. The plaintiffs have 
appealed to this Court. 

It is not found that the coutraot to pay 
compound interest was brought about by 
any undue influenoe on the part of the 
creditors or that they bad unduly taken 
advantage of their position in the matter. 
The Court below has disallowed compound 
interest, mainly on the ground that the 
mortgagors did not realise that the interest 
would be so much when they entered into 
the bargain. The learned District Jndge 
observes : — When the rate of interest is 
stated as a monthly rate, the borrower 
does not realize what that rate works out 
at per annum. Far less does a borrower 
realize at what compound interest works 
out after a few years. If the mortgagors 
could have understood that, iuspice of the 
payments they bad made, they would have 
been paying interest at the rate of nearly 
160 per cent, on the principal money oue 
at the date of the suit, or that at the 
present time they would have been paying 
interest at the rate of 200 percent, it is certain 
that they would never have entered into the 
bargain.” 

But the mere fact that the borrower did 
no at the time of borrowing realize what the 
rate of oouipound intereet would work out 
atter a few >ears or that be entered into 
an impruvideiit bargain (unless it is an an* 
ooijsoiuuabie oue^ oaunot deprive the lender 
of tOe oompound interest stipulated to be 
paid, in che recent case of Aziz Khan v. 
Lfuni Chand (i) the Judicial Committee 
observed: ‘ The transaction was undoubtedly 
iiiiuruvideut, but in the absence of any 
evidenoo to show that the money-lender 
had unduly taken advantage of bis position 
it is uiilioiilt for a Court of Justice to 
give reiiel on grounds of hardship”, 

rue learned District Judge relied upon 
oertain decisions of this Court in support of 
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Duni Chand ( l) ' bel^ors the 


the position that the Court is oompetent to 
grant relief whsnevar the rate of interest 
appears to be of a penal oharaoter, that is, 
so uDOonsoionible and extcavaifant that no 
Court should allow it. He seems to be of 
opinion that any oompound interest is penal, 
at any rate the rate of interest (15 per 
cent, osmpound interest) in the present case 
was of a penal oharaoter, that it is so 
unoonsoionable and extravagant that no 
Court should allow it. But oomnound in- 
terest is not neoessarily penal. What oon« 
stitutee a stipulation by way of penalty 
most be determined in eaoh individual ease 
upon its own speoial oiroumstanoes. In 
Khogaram Dai v. Ram Sankar Das (4) there 
was a stipulation for payment of interest 
on default at 75 per cent, and theoreditora 
were in a position to take advantage of 
the embarrassment of their debtors. In 
Ghallaphroo v. Bangi Behary Sen (5) the 
interest was 48 per cent, per mensem with 
six monthly reste, the amount advanoed, 
tie., Ra. 400 swelled to 8 laos and 75 
thousand rnpeea at the date of suit, 
though the claim was laid at R?. 3,030. 
The result of the oontraot was the plaintiS 
bad become entitled to interest at the rate 
of 5,858 per cent, which no Court of Justice 
would enforce, lo Abdul Majid v. Kskeroie 
Ohandra Fal (2) the rate of interest was 
5 per cent per mensem (oompoand interest) 
and the Court took into its consideration 
the ignorance and want of knowledge of the 
defendant and the conduct of the parties. 
Lastly in the case of Krishna Charan Barman 
V. iSarai Kumar Las (3) the interest was at 
the rate of 75 per cent, and the defendants 
were poor and ignorant men. 

Id the present case the interest stipulated 
to be paid was l5 percent, per annnm with 
annual rests, and we are unable to hold that 
it was a penal rate. It is tine in the case 
of Abdul Maji l v. Kskerode Ohandra Pal (2), 
oited above, there is an observation of the 
learned Judges (Holmwood and Chapman, 
JJ.) that “where there is ample security, 
an excessive rate of interest has been held 
to be anything over ten per cent”. We do 
not find, however, any authority for such a 
proposition; on the other hand in the ease 

(4) 27 Ind. Caa. 815; 42 C. 652; 21 C. L. J, 79; 19 
C. W. N. 775. 

(6) 31 lud. Cas. 394; 20 C. W. N. 408; 22 C. L. J. 

au. 


Privy Council the interest was 25 per ceht. 
compound interest. In Lata Balia Mnl v. Aktid 
Shah (6) the Jndioial Committee observed:— 
*'2 rupees per mensem is by no means *an 

nnnsnal rate of interest in oases from India 

« • 

ooming before this Bosrd*\ and in Qjbpesviir 
Saha V. Jadah Ohf.ndra (7) infeteEi tit 
the rate of 22 per cent (simple) was held 
not to be exorbitant. We have refeired 
only to the recent oases, in other oases 
interest at even higher rates was allowed. 
As stated above, the question whether the 
rate of interest stipulated to be paid is or 
is not penal, must depend on the oirdum* 
stanoes of eaoh particular oase, and we a^e 
unable to bold that 15 per oent. oompound 
interest is of snob a highly exorbitant 
obaraoter that no Court should allow interest 
at Ruob rate. ' 

The learned Distriot Judge observes ihat 
Every time the mortgagors made a pay- 
ment, they asked that the oompound interest 
should be remitted and though no defiohe 
promise was made to them, they were led 
to hope that some substantial remission 
would be given. In this way, the debt was 
allowed to drag on for 17 years for the bene* 
fit of the oreditorp, eaoh year the oompound 
interest increasing more and more rapidly*'* 
The matter has been disoussed befdre us 
on the evidenoe and ultimately the learned 
Pleader for the appellant has agreed on be- 
half of bis olient to aooept the sum of 
Rs. 4.003 in full satisfaotion of his olaim 
in the suit under the mortgage, provided 
the amount is paid within three months 
from this day, and if the said amount is 
not paid within the time speoified, this appeal 
will stand deoread with oosts, ». e., the 
plaintiff will get a decree for the full amount 
claimed with oompound interest as stipulated 
in the bond, the am^uut whereof will ba 
determined by the Court below, 

Order accordingly. 

(6) 4S Ind. Cas. 1; 23 0. W. N. 233 at p. 239; 35 
M. L, J. 614; 16 A. L. J. 905; 121 P, E 1918; ‘26 "M. 
L. T. 55; 180 P. W. R 1918; 29 0. L. J. 165; 1 Ul P. h. 
R. (P. 0.) 25; 21 Bom. L. R. 658 iP. 0.). 

(7) 32 Ind. Cas 617; 22 0. L.J. 362; 20 0. W..N. 
689; 43 C. 6 i2. 
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ALLAeAB4D H'GH COURT. 

PRi7r Oou-'tcib Appi^b No. 5 of 1:#1S. 
November 21, 

Pr sent: - Sir Grimwood Mears, Kt., 
Chief Jaetioe, and Jaatioe Sir P. C. 

Banerjee, Kt. 

RAM NaRAIN — Appellam 

versus 

HARNAM DAS and orseRj — 
Oppositb Parties. 

Civil Procedure Code ('Act V of 190?^, 0. XLV, r. 
^^•^Paftition suit — Preliminary decree — Appeal to 
His Majesty in Council— Proceedings for final decree, 
\ohether can be stayed —Ejtecution proceedings, when 
should be stayed. 


iQasmaoh as proceedings under a preliminary 
decree are not proceedings in execution of a decree, 
bat are proceedings in the suit fora final decree, 
an application to stay such proceedings cannot be 
entertained under the provisions of Order XLV 
rale 1;^, Oivil Procedure i^ode. [p. odi,col 

Where an appellant pursuing his appeal ex- 
peditiously, the Courts should be very chary of 
removing property from his possession and placing 
it in the hands of another who may ultimately be 
found never to have been entitled to it. [p. 66 , col. P.] 

Meesra. K. N. iiat,u and d. Haza A/z, lor 

the Appellant. 

Mr. Panna Lalf for the Respondents. 


JUDGMENT. 

Meabs, C. J,— In this ease the appellai 
is appealing to the Privy Ooanoil i 
respeot of proceedings brought and whio 
have np to the present resulted in a pn 
hminary decree of this Court, which decide 
that the property in dispute in the actio 
w joint property and is liable to partitioi 
Proceedings to ascertain the respective share 
are pending or in process of taking plac 
in the Court below, and the appellant ha 
applied to this Court with a view to ou 
staying such proceedings. He has filed a 
affidavit in which he gives reasons whiol 
prma facte are good reasons for assentin 
to that application if, in fact, we have th 
power to grant it. But our attention has bee 
oalled to the provisions of Order XLV, ru! 
13, and to the case of Lilitesioar dingh ^ 
Bhabeswar dingh (1) from which it appear 
clear that as the matter now stands w 
have no power to stay these proceeding* 

«ow at one stage of the matter I thought i 
extremely desirable that an application shonii 
he made to the Court below so that i 

should make an orde 


adjourning the partition proceedings until 
the decision of the Privy ^'ouncil was known. 
But it has been pointed out that the 
property consists of a fe w honses and that 
the moveable part of it is in cash and shares 
—things whose value is easily ascertain- 
able. Further it has been pointed out that 
when the respondent to the appeal, the 
present bolder of the decree, applies to 
execute the decree, it will then bs open to 
the appellant to nrge before the Judge 
of the lower Court, reasons why execution 
should be stayed. I thick generally that 
it would be desirable and I have no doubt 
that it is the practice for Judges in the 
lower Courts to be very cautious in these 
oases, and where they find an appellant 
pursuing an appeal ezpsditiously, to be very 
chary of removing property from the pos- 
session of one litigant and placing it in 
the hands of another who may ultimately 
be found by the Privy Council never to 
have been entitled to it. Therefore, if an 
application is made to execute this decree, 

I hope that the learned Judge in the Court 
below will give due consideration to all 
the oiroumstanofis and will do bis best 
to prevent the property already in the 
possession of the appsllant from passing 
into the hands of the respondent until 
the decision of the Privy Council is made 
known. 


'*v wo, V. — X tkilX UI OpiDlOQ tDat 

this application cannot be entertained 
under the provisions of Order XLV, rule 13. 
The proceedings in the Court below are 
not proceedings in execution of a decree 
but are proceedings in thesnitfor a final 
decree for partition. The decree which 
has already been made is a preliminary 
decree and this decree has to be wade 

absol ;te before execution can ba taken out. 
At present the case has not proceeded 

beyond the stage of a suit in which a 

preiimmary decree has been passed and in 
which further proceedings are to be taken 

f *3, only empowers this Court to 
direct stay of execution in certain oases 
where euffioieut reason is shown. In the 
present case no final decree has bsen 

passed and no proceedings have been 
taken for execution of a decree. -There 

fiJd ’ applloation ia not ,aati. 

fied by the provisions o£ the rule to whilh 
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I have referred and it seems to me to be 
premature. When an applioatioo for exe* 
ontion is made after the passing of the 
final decree it will then be time for the 
present applicant to make snob applioa* 
tion as may be proper. In my opinion 
this application should be dismissed with 
costs. 

By the Court. — The order of the 
Court is that the application is dismissed 
with costs. 

Application dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Dacreb No. 1022 

OF 19P. 

August 6, 1919. 

Present : — .Sir Lancelot Sanderson, Kt., Chief 
Jnstioe, and Justice Sir John 
Woodroffe, Kt. 

UMESH CHANDRA GHOSH — Plaintiff 

— Appella»t. 
versus 

Srimati NISTARINI BBSU widow of 
SARAT CHANDRA BESU— 

Defendant — Rbspondbrt. 

Registration Act {XVIofl90Sj, $$.72, 76, 77^ 
Refusal to register document by Sub-Registrar — Appeal 
to Registrar, dismissal of —Suit to enforce registration, 
maintainability of. 

Where an appeal from the order of a Sub- 
Registrar refusing to admit a document for regis- 
tration is rejected by the Registrar, such rejection 
is tantamount to refusing to order the document to 
be registered under section 72 or section 76 of tbe 
Registration Act, and a suit under section 77 of 
that Act to enforce registration of the document is 
maintainable, [p. 663, col. 2; p.564, col. 1.] 

Appeal against the decree of tbe Subordinate 
Judge, Dacca, dated the 16th of February 
1917, affirming that of tbe Officiating Mun- 
sif, 2Dd Court at Manikgnnj, dated the 14th 
of June 1916. 

FACTS appear from the judgment. 

Babu Prohodh Ohandra Bai, for the Appel- 
lant. — Tbe appeal arises out of a suit for the 
eoforcement of registration of a deed of relin- 
quishment (mukiipatra) . The deed was exe- 
cuted on 30th January 1914 by the defendant- 
respondentin favour of tbe plaintiff relinquish- 
ing all claims to certain properties. Betweeli 


lUh May 1914 and lOfch June 1914, the 
document was an exhibit in a criminal 
case and was tendered for registration 
on 29th June 1914, by the plaint- 
iS. Under section 23 of the Indian 
Registration Act the time for registration 
is fonr months and another period of four 
months is allowed under section 23 on 
showing of reasonable cause for delay and 
payment of a penalty fee, Tbe Sub-Registrar 
refused to register and forwarded it to the 
District Registrar. On 2lst September 1914 
the latter held that the deed may be accepted 
for registration on payment of penalty under 
section 25. In January 1915, the plaintiff 
applied for registration. The Sub-Registrar 
again refused on the ground of its being bat 
of time. On 23rd February 1915, an appeal 
was preferred fo District Registrar which was 
rejected on Isb June 1915. On 3rd June 1915| 
the present suit was filed. Both Courts have 
held that tbe suit is not maintainable; my 
submission is that there was a refusal to 
register within section 77, Tbe suit is 
quite competent and I come in under 
section 77 inasmuch as the appeal was 
dismissed by the District Registrar. 

Moulvi Fazlul Bag, for the Respondent.^ 
There is a difference between refusal to 
register and refusal to accept. Acceptance 
does not amount to refusal. Section 77 pro- 
vides a remedy for a party who has got 
over the preliminary stages. Here the 
matter did not reach the stage of regis- 
tration at ail. Section 77 is in part XII 
under the heading. On Refusal to Register.’ 

Going back to sections 23 and 25 they 
relate to initial stages after which part VI 
comes and then pirt XIL The question 
before the Registrar was whether tbe 
document was to be accepted for registra- 
tion or not. Tbe document was not pre- 
sented within the time prescribed by sec- 
tion 23. Then tbe District Registrar reject- 
ed tbe appeal on tbe ground that no case 
was made out for registering tbe dooomeni« 
The Act does not contemplate that the 
parties should wait for a long time before 
taking the necessary action The wording of 
section 72 is apparently against me. Under 
that section appeal is allowed to the Dis- 
trict Registrar on various grounds. My 
submission is that tbe Courts below were 
perfectly justified in dismissing the suit on 
tbe ground of its not being maintainable, 
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Baba Prohcdh Ohandra Rai replied brieHy. 

JUDGMENT. 

Sanderson, 0, J. — Thia is an appeal by the 
plaintiff against the jndgmeot of the learned 
Subordinate Judge of Daooa, who held that 
the suit which was brought by the plaintiff 
under scotion 77 of the Indian Registration 
Act for the registration of a Mnktipatra was 
not znaintainable. The faote stated to us 
to-day by the learned Vakil are as follows: — 

The deed is alleged to have been ezeonted 
on the 3Cth of January 1914; it was ten* 
dered to the Sub Registrar for registration 
on the 29tb of June 1914 which was more 
than four months from the date of ezeon* 
tior, the period prescribed by section 23 
of the Registration Act, But it was alleged 
that the document had been kept in the 
possession of the Criminal Court for the 
best part of a month, and for that aud 
other reasons the present plaintiff alleged 
that the delay ought not to be allowed to 
prevent the registration. On the 1st of 
July the Sub-Registrar sent the matter to 
the Registrar, More than two months and 
a half elapsed, and then on the 2 1st of 
September 1914, the Registrar held that the 
deed might be accepted for registration, 
on the payment of a penalty. No time 
was mentioned in the order as to when 
the penally of Rs. 25 was to be paid. The 
plaintiff alleged that no notice of this order 
was given to him, but that on an enquiry 
by tbe plaintiff himself at the office he 
ascertained that tbe order had been made, 
and, therefore, on the 2dth of January 1915, 
he applied to the Sub Registrar to accept 
the fee and the penalty and to have the 
document registered. The Sub-Registrar 
made an order tD this effect; “Eight months 
have passed; the deed cannot be accepted 
for registration.” I think that this order 
shows some misconception of the sections 
of the Statute. A period of four months is 
allowed by section 23 for presentation for 
the purpose of registration, and section 25 
empowers the Registrar to direct that the 
document shall be accepted for registration 
in certain circumstances and on certain 
conditions in oases where the delay in 
presenting does not ezoeed four months 
The words in section 25 are these: “if 
owing to urgent necessity or unavoidable 

accident, any document ezeouted 

itt British India is not presented for re* 


gistraticn, till after the ezpiration of the 
time hereinbefore prescribed in that behalf” 
(that is io^say, four months mentioned in sec* 
tion 23) 'the Registrar, in cases where the 
delay in presentation does not ezoeed four 
months, may direct that, on payment of a 
fine not ezaeeding ten times the amount 
of the proper registration fee, such doou* 
ment shall be accepted for registration.” 
In this case there was dela> in presentation 
but such delay did not exceed four months; 
the document was executed on the 30th 
January 1914, the four months specified 
by section 23 would expire on or about 
the 30th May 1914. The document was 
tendered on the 29th Jane 1914, so that 
there was about a month’s delay only in 
presentation of the document, and tbe 
Registrar on the 21st September 1914 exer- 
cised the powers vested in him by sec- 
tion 25 and directed that tbe document 
shonld be accepted for registration. The 
next material date is tbe 23rd of February 
1915, when the plaintiff made an appli- 
cation to the Registrar. On the let of 
June 1915 ^the Registrar made the follow- 
ing order; ’No case has been made out for 
registration. The appeal is rejected.” Then 
tbe suit was brought on the 3rd of June 1915, 
The learned Judge has held that the 
aforesaid facts go to show that the regis- 
tration was not refused under sections 72 
and 76 of the Registratzon Ao^, but that 
the document was refused to be accepted 
for registration as the plaintiff failed to 
pay the penally in due time. 


to refer, is that seotion 72 applies to an 
order of the Sub-Registrar refusing to 
admit a document to registration, and 
provides for an appeal to tbe Registrar if 
presented to him within thirty days from 
the date of the order and the Registrar 
may reverse or alter such order. In this 
case there was a refusal by the Sub Re- 
gistrar to admit tbe document to registra- 
tion within the meaning of seotion 72- and 
consequently there was an appeal to* the 
Registrar, and the order which the Re- 
gistrar in fact made was. that he refused 
to register the document. Therefore m 
my jadgment. this case comes within the 

registered under seotion 72 or°8°e“t“rn 76 o| 
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tbe HegistratioD Aot. Cooseqaently, tbe suit 
was maintaioable. 

This matter mast go back to tbe .Court 
of first iustaiioe, beoause other defenoes 
were raised, as for instanae, tbe defeodaut 
denied that be eseouted tbe deed. That 
and any other matters whieh are open to 
the defendant will have to be deoided before 
tbeConrb oan give adirestion to tbe Registrar 
to register tbe doonment. 

Therefore, this appeal is allowed and the 
matter remanded to tbe Court of first in* 
stanoe for determination on the other issues. 

The appellant will have bis costs in this 
Court and in tbe lower Appellate Court, 
and also tbe costs of tbe hearing in the first 
Couru which was limited to the question 
whether tbe suit could be maintained. 
These costs must be distinguished from tbe 
general costs of tbe suit. 

WoODROFPE, J. — I agree. 

Appeal allowed. 
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ODDH JUDICIAL COMMISSIONER’S 

COURT. 

CiTiL Rgferskge fok Rolirq No. 1 of 1919. 

Augnet 22, 1919. 

r resenti — Mr. Stuart, J. C., and Pandit 
Kanhaiya Lai, A. J. C. 

ALT BAHADCJR KHAN — Ap^licint 

versus 

BISHESHAR SINGH — Opposits P.sTr. 

Civil Procedure Code (Act V of >QOSJ, as. 68, 71, 0. 
XLV£f r. I — Uollector executing decree, whether “Court" 
-^“Court" inO. XLVl, r. I, meaning of —Reference 
uy Collector, whether competent. 

Only a '7oui'b has jurisdictioa to make a reEereace 
under Order XuVI,rulo ijOfthoCiTil Procedure i^ode, 
and the word “Court” in the rule means a Court of 
Oi^il judicature. 

The fuuctiotis of a Collector in executing a decree 
transferred lo him for that purpose, tuough desigaat* 
ed as judicial, are purely ministerial, and in the 
exercise of these functions he is not a Court of 
ciril judicature. A Collector, therefore, to whom 
a decree is transferred for execution under section 
es Civil Procedure Code, has no jurisdiction to make 
a reference under Order XLVI, rule 1, of the Code, 

ReferenoB submitted by the Dspuly Corn- 
missioner, Sultaupur, for orders of the Court 
of the Judioial Commissiouer. 

Mr. Ntamat-ul lah, for the Applicant. 


Messrs. A. P, Sen, Ali Uokammad and 
Shambhu Nath, for the Opposite Party. 

JUDGMENT. — A preliminary objeotion. 
is taken by tbe learned Counsel for Thakur, 
Bisheshar Singh to the eSeot that tbe learn* 
ed Oolleotor had no jurisdiction to make a 
reference under Order XLYI, rule 1. We 
ooDsider that this objeotion .mast prevail. 
The rule in qnestion states amongst other 
things that where, in the ezeoution any 
such deoree, any questicn of law or usage 
having tbe force of law ariser, on which 
tbe Court ezeonting the decree entertains 
reasonable donbt, tbe Court may draw up 
a statement of the faots of tbe case and 
tbe point on which donbt is entertained 
and refer snob statement with its owq 
opinion on the point for tbe deoision of 
tbe High Court, it is clear from tba rule 
that only a Court has jurisdiction to make 
such a reference. What does tbe v\ord 
Court” mean in this oonneolion. We have 
DO hesitation in saying that the word 
Coart” in this conneotion mast be taken to 
mean a Conrt of oivil jndioature. Tb^ 
Code of Civil Procedure is described in the 
preamble as an Aot to consolidate and 
amend the laws relating to tbe procedare 
of tbe Courts of oivil judioatuie and the 
word Court” used tbrougbout the Code 
usually means a Court of civil judioature. 
We ooDsider that the word bears this mean- 
ing in the rule in question, A Collector 
acting in ezeontion of a decree transfetred 
to him under section 68 is deemed to be 
acting judicially under the provisions ot 
section 71 and in a case snob as tbe present, 
where action has been taken under see- 
ticn 326 of: the old Code which corresponds 
to seotioD 72 of the new Code, it might be 
held that toe pruvisions of section 71 have 
application. But it does not follow that, 
because tbe Oolleotor is deemed to be aotipg 
judicially in ezeoution of the decree, he, 
therefore, is a Court. His tanotions ip 
tne pressut iuatancd are delegited fuuottona 
of a ministerial obaraoter, Wnile ezerpising 
those fuiiotioDs be may be acting judicial- 
ly but he IS not a Court of oivil judicature. 

For the above reasons we find that tbe 
learned Oolleotor baa no authority to , make 
thereferenoe in the present case and that .^^f 
have no authority to express an opinion' .upon 
it. We' return the papers to him aooordinglx. 

Paperi returned, * 
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Appeal aqaINst Ordeb No. 97 CP 1919. 

October 8, 1919. 

freient: — Mr. Jastios Sashagiri Aiyar and 

Mr. Jnstioe Moore. 

RAHIM-UN NrSSA BBGAM imd otberj 

— Olaimant3*Pbtitionehs N03. 2 to 6 — 

Appellants 
versus 

M. A. SRINIVASA AYTANGAR 

Plaintiff — R‘«sp indent. 

Civil Procedure Code (Act V of ISOS), 0. XXIT, 
r 9 — Abatement of suit, effect of — Appeal, xvkether lies 
— Application to set aside abatement, rejection of — 
Jiii/ht oj judgment-creditor of deceased plaintiff, whether 
affected by abatement order, 

Aa order of abatement is a judgment and should 
be follov^ed up by a decree. It is also appealable 
as a decree [p 66^ col. ' .] 

An order of abatement operates as a judgment in 
favour of the defendant and the only course open 
to a legal representative of the deceased plaintiff to 
escape the effect of the abatement order is to apply 
to set aside the abatement If he does not succeed 
in vacating the judgment and so long as the defend- 
ant continues in possession, the order of abatement 
is conclusive of the defendant’s rights to the property'. 
Cp. 66^, col. I ] 

Ooda Coopuramier v. Sundarammal, 3 Ind Cas. 739- 
33 At 1675 6 At. L. T. 27S followed. 

Jaysingh v. Qopal, 6 Bom b K 633, distinguished. 

A person who has obtained a decree against the 
deceased plaintiff stands in no better position and 
is equally concluded by the abatement order. 
Though the principle of res judicata may not apply 
to him he has to displace a chain in the title of the 
defendant, and has to establish against a party in 
possession and in whose favour an order of Court 
has been passed that that party is not entitled to 
retain possession as owner of the property, [p o67, 
ool. 1 3 

The prohibition against suit applies equally to 
execution and the decree holder cannot execute the 
decree against the property as if it belonged to the 
judgment-debtor, [p. 667, col. l.] 

Appeal against the order of the Distriot 
Judge, Cbiogleput, in Misoellaneoas Peti- 
tion No. 423 of 1915, (Bxeoation Petition 
No. 34 of 1915, and in Original Sait No 
43 of 1913). 

Mr. 0. Venkitasuhbaramiah, for the Appel- 
lants. 

Messrs, T. Narasimha Atyangar and A. S, 
Sangasairmi Atyangar, for the Respond- 
ent. 

JUDGMENT. — The respondent obtained 
a money dearee in Original Sait No. 43 
of 1913, in the Distriot Court of Ohinglepat 
■qrainet the assets of a Mahammadap lady 
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named Ruliimat un-nissa Degam in (he 
hands of the defendants, and in ezeoution 
attaobed oertain immoveable properties be- 
longing to the deceased jndgment>dehtor. 
Rahimat-un-nissa Begam's father Abdal 
Razak pat in a olaim petition alleging 
that the property belonged to him, ezola- 
sively, and that his daughter had no in- 
terest in it. Abdul Razab; having died, 
the present appellants were brought on 
reoord as his legal representatives. The 
sale-deed for the property admittedly stands 
in (be name of Abdul Razik, her father. 
The Distriot Judge dismissed the olaim 
petition and allowed ezeoution to issue. 
Henoe this appeal. In Original Suit No. 
12 of 1909, in the Distriot Court of Chingle- 
put the judgment-debtor brought a suit 
against her father and bis alienees for re- 
oovery of these properties on the allegation 
that the sale-deed was henami for her and 
that she vas the real owner. She died 
daring the pendenoy of the snit, and an 
order was made on the 16th of Ojtober 
191t2, deolaring that the suit abated. The 
present respondent drst applied to set 
aside the abatement on the ground that 
as a creditor be was entitled to the relief. 
That was dismissed. {Vide Exhibit D). 
Thereupon he obtained Letters of Adminis- 
tration to his jndgment debtor’s estate on 
the Slst of March 1915, and again applied 
for setting aside the abatement. That also 
was rejected. The question for deoision is 
whether, having regard to the abatement 
of the suit , and to the dismissal of the 
applioatioD for setting aside the abatement 
the respondent is precluded from attach- 
ing the property as that of bis judgment- 
debtor. We are nnable to agree with the 
appellant’s Vakil on this question. The 
capacity in which he seeks to execute his 
decree is not that of a person who has 
obtained Letters of Administration or general- 
ly as the legal representatives oftbejudg- 
ment debtor, hot in his capacity as decree- 
holder. We do not think that there is 
any estoppel against his being permitted 
to execute the decree. 

The more difficult question is whether 

so long as the abatement stands the decree- 

holder can treat the property as that of 

his jndgment-debtor. Two questions arise 
for oonsideration, (1) what is the effect of 

an order of abatement| and (2) hov 7 far 
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does it affect persons who are not the 
legal representatives of the deceased plaint- 
iff ? On neither of these questions is there 
any direct authority. But it seems to us 
that both the questions must be answered 
against the decree-holder. It has been oon- 
sistently held in this Oourt that an 
01‘der of abatement is appealable as a 
decree. It was first laid down in Subbaj/pa 
V. Samznadappar (1) and was followed in 
Meenatchi Achi v. Ananthanarayana Ayyar 
(2), In Suppu Nayakan v. P^rumal Ohetty Ol) 
all the earlier authorities were reviewed 
and it was pointed out that an order of 
abatement is a judgment and should be 
followed up by a decree. These decisions 
are supported by the dictum of the Judicial 
Committee in Brij Indar Singh v, Kanshi 

Bam (4). Their Lordships say at page 109:* 

"An order abating the suit, looking to the 
terms of section 371 already quoted, may 
be said to be really tantamount to a judg- 
ment in favour of the defendant.** This 
observation was made with reference to 
the Civil Procedure Code of 1882 Order 
XXII, rule 9, reproduces without any material 
alteration the language of the old Code. 
The dictum of the Judicial Committee 
that an order of abatement operates as 
a judgment in favour of the defendant 
shows that in effect no distinction is made 
between a judgment obtained on merits and 
a judgment obtained on failure to prosecute 
the suit. So long as the plaintiff ig nnable 
to vacate the judgment and so long as 
the defendant continues in possession he 
can plead against the plaintiff and those 

claiming under him that the order of abate- 
ment is ccnolasive of bis rights to the 
property. Qoda Coopuramier v. Sundarammal 
(5) lays down that the only course open to 
a legal representative if he wants to escape 
the effect of the abatement order is to apply 
for setting aside the abatement and that 
BO long as it stands unreversed, it is 


(1) 18 M. 496j 6 M, L. J. 63. 

(2) 26 M. 224; 12 M. L. J. 380. 

(8) 84Ind. Caa.3725 30 M. L. J. 496; (1916) 1 M W 
N. 301; 19 M. L. T. 364. ' ^ " 


(4) 42 lod. Cas. 43; 45 C. 94; 33 M. L, J. 488 . 29 \r 
L. T. c62: 6 L. W. 692; 126 P. W. R. 1917^161 f 
777; 19 Bom.L. R. 866: 3 P.L. W, 3!3j 26C L J 579 
104 P. R. 1917; (1917) M. W, N. 811; 22 C W v 18 q 
127 P. L. E. 1917; 44 I A. 218 (P. 0.). ’ 

(6) 3 In d. Ca s. 739; cd M. 16 7; 6 M. L. T. 271 
•Page of 46 0,— ~ 


binding on him. Thus far it is blear that 
the heirs of the plaintiff who are out 
of possession are concluded by the abate- 
ment orders. 

Mr. Narasimha Aiyangar, for the re- 
spondent drew OUT attention to jayanng v. 
Qopal (6) wherein the learned Judges held 
that an order of abatement does not operate 
as res judicata. In that case, the legal repre- 
sentative of the plaintiff, on whose death 
the suit abated, got into possession of the 
property. It was decided that, being in 
possession, he was entitled to resist the suit 
brought to oust him from possession and 
that the previous order of abatement 
did not preclude him from setting up title. 
Accepting this judgment as rightly laying 
down the law, it does not affect the pre- 
sent case. In this case the heirs of the de- 
fendant in the first suit are still in posses- 
810D. The learned Vakil for the respondent 
argoed that the possession of the father of 
the defendant in the first suit, after the 
death of his debtor which event happened 
earlier must be attributed in his right as the 
heir of the debtor and not a higher title; he 

relied upon this Court’s decision in 

tham PtUat v. Subbaroya Pillai (7). There 
18 no force in this contention. The father 
had m the language of the Judicial Com- 
mittee, obtained a judgment declaring his 
rights to the property which stood in bis name 
and which right was challenged by the plaint- 
n. It 18 impossible to suggest that he, either 
volnntardy or by a fiction of law. gave np 
this right and enbstitnted for it a right to a 
share in that property. Velayutham Pillai v. 
Subbar^a rillai{7) does not lay down any such 
proposition. Therefore, the right position is 
this, the deoree-holder has to eetabliEh 
against a party in possession and in whose 

been passed 

that that party le not entitled to retain poe- 
sesBion as owner of the property. In other 
words the effect of upholding the eontention 
of the respondent will be to give a person 
who derives title from the alleged owner a 

11. attack against persons in 

\n owner himself possessed. 

i>lo authority has been cited for such a pro-’ 

position. The decision in BaneeOhand Koury, 

(6) 6 Bom. L. li 6 j8. 

W.989J 18 if.L.T, 424, 
{IQIO) M. W. N. 873, 39 Mt 879t 
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Partab Singh (8), in whioh the Judicial Oom- 
mittee held that a dismteBal for default does 
not opiate as res judicaia has no bearing on 
this question. 

Now comes the last point, whether the 
respondent who is not claiming title under 
his deceased judgment' debtor, is affected by 
tbe order in abatement. We have pointed 
out already that the legal representatives are 
barred. Is there any warrant for giving to 
a stranger a better title than to the alleged 
owner or his legal representative? The 
principle of res judicaia may not apply to 
a stranger; bnt be has to displace what has 
been described in more than one judgment 
of this Court a chain in the title cf tbe 
defendant. To repeat that attempt the 
defendant can plead the previons judgment. 
There are numerons oases in this Court whioh 
have held that a judgment as a chain of 
title is an exception to the rule as res inter 
alias acta. Srinivasa Aiyangar v. Arayar 
Srinivasa Aiyangar (9), Sayam Ramamoorthi 
V. The Secretary of State (10), Suppa 
Bhattar v. Suppu Soikkaya Bhattar (11) 
and Khaji Sayyil Yusuf Sahib v. Ediga Nara- 
simhappa (12), all lay down this proposition. 
We see no reason for not following these 
decisions. 

It was said that the cause of action for 
the execution is different from tbe oanse of 
action for the suit brought by the judgment* 
debtor against her father. We fail to see 
tbe differenoe. Tbe decree holder is agitat* 
ing the same right and is oballeugiog tbe 
same infringement whioh formed the basis 
of suit in tbe previous litigation. We must, 
therefore, bold that tbe right and tbe infringe* 
ment are the same on both the occasion^. 
For these reasons we are of opinion that the 
decree is not executable against tbe property 
as if it belonged solely to tbe judgment- 
debtor. We must allow the appeal and set 
aside tbe order of the District Judge. Each 
party will bear bis own costs throughout. 

M. 0. P. 

Appeal allowed, 

(8) 16 C. 98; 16 I. A. 156; 6 Sar. P. C. J. 243; 177 
P. R. 1888. 

(9) 6 Ind. Cas. 229; 33 M. 488; 8 M. L. T. 33; 20 M. 
L. J. 646; (1910) M. W. N. 479. 

(10) 19 Ind. Cas. 666; 36 M. 141; 24 BI. L. J. 459. 

(11) 30 Ind, Cas. ^«2;29 M. L. J. 668; 18 U. L. T. 
402; (1916) M. W. N. o2P;2 L. W. 1005. 

(12) 44 Ind. Cas. 367; U9l?) W. N. 17'; 8 L 

W.377. 


COURT OF THE BOARD OP REVENUE. 

UNITED PROVINCES. 

Sbcono Appbal No. 60 of 1918*19, 
September 17, 1919, 

Pres nt: — Mr. Perard, S. M. and 
Mr. Harrison, J. M. 

RAM GOPAL — Appellant 

versus 

BHOORAJ SINGH— Respondent. 

Agra Tenancy Act (11 of 1901^, as. 18 (o', 22 (b)— 
Occupancy holding — Surrender hy widow, effect of. 

The surrender by a widow of an occupancy holding 
which she has inhorited from her husband under 
section 22 (b) of the Agra Tenancy Act has the 
effect of completely extinguishing the occupancy 
right, and no rights, present or future, remain to 
persons who might otherwise have had a contingent 
right, if she had retained tbe holding till her 
death or re-marriage. [p 668, col. 1.] 

Second appeal from tbe order of the Com* 
missioner, Robilkhand Division, dated the 
11th of February 1919, in the ease of eject- 
ment. 

JUDGMENT. — It is common ground 
that tbe bolding used to be the occupancy 
bolding of Sarabsukb who adopted Parasram 
brother of the respondent Bahore. Paras- 
ram succeeded to tbe holding and died 5 
or 6 years ago and it passed to bis widow 
Musammat Kiwalia. She relinquished it in 
favour of tbe landlord, appellant, in 1917, 
and he gave the land to tbe respondent 
Bahore, whom he has now sought to eject as a 
year to year tenant. Tbe Assietant Collec- 
tor found that Musammat Kiwalia’s relin* 
quiebment was valid. The Commissioner finds 
that a widow having a limited interest only 
under section 22 (&) cannot relinquish in the 
presence of an heir, Bahore, under section 
22 (c). 

Tbe Commissioner is wrong in thinking 
that Bahore is an heir of Parasram under 
section 22 (c). Parasram had gone by adop- 
tion into Sarabsukh’s family. He was 
thus no longer brother of Bahore in Hindu 
Law, though they had been born true bro* 
there. The landlord, however, has admitt* 
ed that Bahore is the nephew of Sarabsukb, 
so he can inherit under section 22 (e) if 

be oo-shared in onltivation with Parasram at 
the time of his death. The Assistant Collec- 
tor found that he did not. The Com* 
miesioner has not touched the point. It 
does not arise if the Commissioner is wrong 
ip his finding ^ that Musammat Kiwalia 
a Hindu widow with a limited interest 
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under eeotion 22 (6), ooald not sarrender 
the holding outright. ■ 

The appellant’^ Ooansel quotes seotion 11 
AndseatioD 87, Tenanoy Aot and adeoision of 
Sir Donoan Baillie^ Petition No. 17 of 
IQOP'IO, Uman Datt v. Janardhan Prasad 
ningh (1), Against this the reppondent’s 
Counsel qnotea a deoieion of the High Court, 
Bahu Jay Qcpnl Singh v. Bam 'falialj Second 
Appeal No. S22 of 1909 (2). 

These oases refer to surrender by mort* 
gagors of oaoupacoy right?, and not to oases 
in whioh a widow tenant under seotion 
22 (6) surrenders the holding under seotion 
IS (c), Tenanoy Aot, 

The Board has considered the point in 
a decision which is about to bs published 
as a selected deoision and has decided that 
when a widow surrenders the oooupanoy 
bolding whioh she has inherited from her 
deceased husband under seotion 22 (6), 

the coflupanoy right is oompletely extinguish- 
ed,^ no rights, present or future,' re- 
main to persons who might have other- 
wise had a contingent right if she had 
retained the holding fill her death or 
re-marriage. 

I would, therefore, allow the appeal, set 
aside the Commissioner’s appellate order 
and restore the decree of ejeotraent passed 
by the Assistant Oolleotor. 

Costs to the appellant throughout. 

Appeal allowed^ 

(1) E07. & Cr. L. J. 33. 

(2) 2 U. D. 673. 


CALCUTTA HIGH COURT. 
Appeal Fdom Order No. 53 of 1917. 

May 1919. 

Present: — Mr. Justioe Ohatfcerjsa and 
Mr. Justioe Daval. 

SATINDRA NATH BANERJEE and 
OTuERS — D efendants — Appellants 

versus 

Kumar BANWARI MUKUNDA DAS3 
NANDT Bahadur and ANOrasH— 
Plai-»tipf4 — Rbiponue^ts, 

Civil Code .(Act 1908^, «. ^ 5 ^ 


IX, r. 8- Government oj India Act, 1916, (6 A 6 
Qeo. V, C. 61 >, s ^Q7’—8uit, trial of •-Commihsioner, 
appointment of— Dismissal for default before. Gam^ 
missioner malces report, legality of -Appeal, whether lies 
— Revision — Bigh Court, interference by. 

A Court is not competent to dismiss in default a 
suit in whioh a Commissioner is appointed and- has 
not made his report, as such suit cannot be heasd 
until the ' ommissioner has finished hi& work. fp. £69, 
col. I,] . »•*' » 

No appeal lies against such order of dismissal but 
the High Court can set it aside under section 116 of 
the Civil Procedure Code orunder seotion 107 of the 
Government of India Act [p 669, col. 1.] 

Appeal against the order of the District 
Judge, Burdwan, dated the 9th of January 
1917, reversing that of the Munsif^ 2Qd 

Court, Katwa, dated the 3rd of February 
1916. 

PACTS appear from the judgment. 

Babu Bepin Bihari Qhose (with him Babua 
Mahesh Oh tnira Baneriee and Sib ^ra^anno 
Bhattacherhe), for the Appellants. — submit 
that second appeal lies in the present oase, the 
order being one for dismissal for default. 

Order XVH, rule 3 Bandiram M.ooherjeg 
Puma Ohandra Roy (1). , 

Under Order IX, rule 8, the order of 

the Munstf was an order of dismissal for 

default. The Ist Court might have restored 
the oase. 


my sn omission is that the Judge bai 
no jurisdiotion to reverse an order fo 

default and also he had no jurisdiotion ti 
remand the oase. 

The proper way would have been unde; 
Order IX, rule 9. 

The order of remand made by th( 
bwer Court is absolutely without jurUdiotion 

OrderXVII, rule3. 


Bahu Pro, ash Ohandra Mitra (with him 

Bahn Eanai Bhan Dutt), for the Respondents'. 

-In the Appellate Court an application was 

made and ^so an appeal was preferretf. 

1 he lower Court admitted the appeal but 

rejected the application. The applioation 

may DOW be restored if the appeal was 
admitted wrongly. 


% 


JUDGMENT. — This appeal is against 
an order of the District Judge of BurdWan. 
siting aside an order of the Munsif of 
Katwa, dismissing a suit' for default and 
remanoing the oase for trial by the Munsif. 


(U 43 Ittd. Cm. 7j8( 37 0. L. J. lift* 

• it* ' 
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It is oontended od behalf of the defendant- 
appellant that DO appeal lay to the Distriot 
Jadffe heoanse the order was not one 
under Order XVII, rale 3 of the Code 
and that , thereforpi the order of remand 
made by the Distriot Judge was withont 
joriediotion. 

It appears that the main qoesiion in- 
volved in the suit related to boandary 
disputes and two Commissioners were 
Fuooesfively appointed for laying the 
boundary. On the 4th January i916, the 
Court directed the defendant to deposit 
Rs. 150 as additional costs for the fee of 
the Commissioner and the latter was 
directed to proceed with the woik as 
prijed for by the defendant. The 3rd 
February 1916 was fixed for the hearing 
of the case. On the 3rd Fobma^'y the 
following order was n ade;— "The Plead* r 
takes no steps to- day, the defendaiit is 
present by bis Pleader. Pleader is absent 
at repeated calls. It is, therefore, ordered 
that the suit be dismissed with costs. 
Let the Commissioner be informed.” . 

It seems to that the snit should 
not have bsen di-tpDsed of in the manner 
it has been done on the 3rd February 
1916. The Commissioner had not finished 
hia work tber ; and uotil that djne 

the suit could not be beard. We do not 
understand what the Court meant by 
aaying The Pleader tak^a no step tc. lay * 
(meaning thereby the plaintira Pleader) 
when as a matter of fact the Court had 
directed the defendant to deposit tts. 150 
being the additional fee of (he Commissioner. 
The order dismissing the euit for defenlt 

ought not to have been passed on the 3rd 
itebrnary. 

The order, however, ia not appealable, 
bnt the respondent before ns has put in 
a petnion under seotion 116 of the Code 
and under seotion 107 of the Government 

of India Aot, asking ns to exeroise onr 
powers of revision. 

Under the oironmetanoes we think we 
ought to interfere. The order of the 
Munsif, dated the 3rd February 1916 
dismissing the snit for default is aoeord- 
jngly set aside and the oaee sent bask’ to the 
Court of 6ret instanoe. The suit will be 

the 8rd February 1916. The Commissioner’s 
work mast be proceeded with and 
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finished, and the snit tried in due course 
of law. 

This order is made by ns in substitution 
of the order of the Distriot Judge whose 
order is set aside. 

Each party to bear bis own costs in 
the prcoeedings from the 3rd February 
1916 up to this date. The future coats will 
abide the result. 

Ordfr set aside; 

Case returned. 


COURT OF THE BOARD OF REVENUE 

UNITED PROVINCES, 

Skcom) Appe.l Nj. 105 cf 19.8 19, 
December 2, 1919. 

Vrestnt Mr. PerarH, S. M. and Mr. 

Harrieor, J. M. 

KUDAl KHAN — App^liant 

vefsus 

JAGAT NARAIN DUBEY— 

RestONUENT. 

Landlord autl /enafif— Thekadar, xvhefker landlord 
^Ejectment suit bj/thekadar, maintainahHUy of. 


On the transfer by a proprietor of his proprietary 
rights to a fkflachir the latler becomes the tenant’s 
landlord, and unless the proprietor has reserved to 
himself the right of ejectment, he has the power 
to eject the tenant [p. 67‘ , col. 2.] 

Stooed appeal from the order of the 
Commissioner of the Gorakhpur Division 
dated the 27th of March 1919. in the case 
of ejeolment. 


Fer^kd, S. M.— (Noieu.i.r 22, 1919), 

The reepondent’s Pleader has not raised 

the point that the Commissioter’R decision 

does tot amount to a preliminary decree 
bnt only to an order to which Charter YElli 
Civil Preoedure Cede is not uppl.euble 
under section 93 (a). Tenancy Aot. I need 
not, therelore, go into the debatable point 
aa to whether the appeal is premature 

fnrlht^®'’ ^ ’’“J!. e®®” . till the 

further issues bad been decided 

Kndai, defendant appellant, ie a tenant. 

The plaintiff-rtBpondent and proprietor 
sued to ejeot him. The plaintiff respond 

ent 8 proprietary rights are admittedly on 

der iheka with ote Bellar SiroK / 

defendarlNo 9 k u pro forma 

Pu^edaLt No. 2 /who has cot appealed.) x 
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defeDdaut’s case was tbronghoat, and still 
is that the right to sue for ejectment lay 
with ihethekadar Bellar Singh and not with 
the plaintiff respondent. The first Goart in 
issue No. (1) placed the burden of proving 
on the plaintiS'respondent that he was 
entitled to sue, and found against him as 
he failed to prove that he reserved the 
right to sue tenants when he gave the 
iheha to Bellar Singh. The Commissioner 
practically found that the onus was wrongly 
laid and found that the plaintiff-respond- 
ent was entitled to sue because the defend- 
ant did not produce the thekanama shewing 
that the ihekadar has the right to eject 
tenants under the theka. 1 do not agree 
with this viev7. The person entitled to 
eject is the tenant^s landlord, the person 
to whom his rent is payable. If a pro* 
prietor hands over hie proprietary rights 
to a ihekadaTf the latter becomes the tenant’s 
landlord, and has the power to ejeot 
unless as held by the Board in Petition No. 
542 of 1914*1 5, Maharaja Bhagwati Prasad 
Singh v. Ajudhia Khatik (1) and Petition 
No. 78 of 1911-12, Jagan Nath v. Maharaja 
Balrampur (2), the proprietor has expressly 
reserved to himself the right of ejectment 
and not made it over to his ihekadar. 
The onus was rightly placed on the superior 
proprietor in this case, to prove this 
reservation. 

His Pleader ofiers, and I have allowed 
him to put in a registered copy of t^e 
thekanama. It shows that he made over to 
the ihekadar the power to sue for arrears 
of rents, to distrain, to enhance rent, to 
settle rente, and to put in darkhast kharij 
kashit ». application for striking off 

cultivation, a very ambiguous term which may 
either he interpreted or not as a power 
to remove non-oconpanoy tenants from their 
holdings. 

The passage runs thus tea ihekadar ko 
ikhUyar hoga ki misl hamare ke (sic) asamian 
par nalUh hagqaya lagan toa darkashi ikhra- 
kasht toa ezapha lagan wa tanqih lagan ha 
hasil rahe. ” 

It is probably owing to this ambiguity 
of expression that neither party has put in 
the thekanama till this lata stage in the 
proceedings. 

(1) 2 r. D. 393. 

(2) 2 U. D* 608. 


The plaintiff* respondent, proprietor, was 
responsible for using clear language if be 
intended to reserve to himself the right 
of ejectment when giving the theka, 1 
would hold that he baa not discharged the 
burden rightly laid on him by the Assist- 
ant Collector, of proving this reservation, 
and that, therefore, the power of ejectment 
rested with the ihekadar and not with 
him. His suit for ejectment was, therefore, 
bad and I would allow the appeal. It 
follows that if the decision on the further 
issues has been given against the tenant 
and he has been ejected (which 1 am in- 
formed is the case) all those proceedings 
also are invalid and possession should he 
restored to him. I would order accordingly. 
1 would give the appellant his costs 
throughout. 

Harbison, J. M. — {Becember 2, 1919;)— I 
agree. 

Appeal allowed. 


CALCUTTA HIGH COUET. 

Appeal from Appellate Decree No. 817 

OF 1917. 

July 17, 1919. 

Present: — Justice Sir Ernest Fletcher, Kt., 

and Mr. Justice Duval. 

ABIE JAN BIBl, widow of late Sheikh 
BASIE AHD AHOTBBB — PrINOIPAL 

Defendants— Appellants. 

versus 

Sheikh GOLK MAHAMED, Leqal Represen- 
tatives, ATMAN BEWA (AYMANNESSA 
BIBl IN Vakalatnama) and Oihbbs — 

Esspondbmts. 

Begistration Act (XVI of 1908), «. 17— Registration 
of document — Application for registration, dismissal 
of, whether amounts to refusal to register Suit to 
enforce registration, maintainability of, 

dismissal of an applioation for regiaferation 
owing to the failure of the applicants to appear 
before the Snb. Registrar is, under the Registration 
Act, in the practice of the Conrt, equivalent to a 
refusal to register. Such dismissal does not take 
away the right of suit under seotion 77 cf the 
Registration Act, to enforce registration, [p. 671, ool. 
2.3 ... * 
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Appeal against the deoree of the Snb* 
ordinate Jndge, let Court, MyrneoBingh, 
dated the Stst of January 1917, reversing 
that of the Munsif 3rd Court at Kiehoreganj, 
dated the 20th of December 1915. 

FACTS appear from the judgment. 

Babn Jaindra Mohan Ohoudhuryf for the 
Appellants.— There was no enquiry as is 
required by seotions 73, 74 and 77 of the 
Registration Act. There was no adjndioa’ 
tion. Refers to Nasiruddin Midda v. 
Sidhoo Mia (1) which says there must be an 
enquiry. 

In this case, the refusal was owing to 
the absence of the applicants at the time 
the Registrar was prepared to take up 
the case. The suit is not maintainable 
under the aforesaid circumstances. The 
plaintiffs have no right of suit. The effect 
of the order of refusal is equivalent to 
dismissal for default and so the plaintiffs 
cannot come again to the Civil Court under 
section 77. 

Babu BiVa; Mohan Mojumdar (with him Bahu 
Hemendra Ooomar Das), for the Respondents. — 
The plaintiffs’ right of suit cannot be 
taken away. The order runs thus "Regis- 
tration is refused,” so [ was bound to sue 
under section 77. Cites Sajibullah Sirkar v. 
Bazt Khosh Mohamed (2) and Sursndra Nath 
Nag Ohoicdhury v. Oopal Ohunder Qkosh (3j. 

Babu Jatindra Mo?*un Ohoudhury replied 
and submitted that the observation in Suren- 
dra Nath Nag Ohowdhury v. Qopal Ohunder 
Okosh (?) is in the nature of an obiter, 

JUDGMENT. 

Fletchbr, J. — This appeal is preferred by 
the defendants Nos. 1 and 2 against the 
decision of the learned Subordinate Judge 
of Mymensingh, dated the 31st of January 
1917, reversing the decision of the Third 
Munsif at Kishoregunj. The suit was 
brought by the plaintiffs in the Court of 
the Munsif under the provisions of section 77 
of the Indian Registration Act for the 
purpose of enforcing a release. The case 
made by the plaintiffs is this: The 
defendants Nos. 1, 2 and 3 executed in 
their favour a certain release. The defend- 
ant No. 3 admitted execution, but the 
other two defendants would not go to the 


oub Registrar. Under the provisions of 
the Registration Aot or the practice of 
the Court that is deemed to be equivalent 
to refusal to registration and the document 
can only be registered in proceedings 
instituted under the provisions of the Indian 
Registration Aot. The plaintiffs did insti- 
tute these proceedings and they terminated 
in this way. That the application was 
refused by the District Sub- Registrar. That 
is what the Registrar says in his order. It 
is quite true that it was refused because 
the applicants were not present at the 
time the learned Registrar was prepared 
to take up the case. But that itself is 
not suflSoient to preclude a suit under the 
provisions of the Indian Registration Aot. 
The right of suit is given by section 77 
where the Registrar refuses registration 
and the authorities in this Court are clear 
that the mere fact that the Registrar 
refuses the application because the applicant 
or his witnesses are not present is not 
itself sufficient for holding that the suit 
is not maintainable. In support of that 
it will be sufficient to refer to the decision 
of this Court in Sajibullah Sirkar v. Hast 
Khosh Mohamed (2). That case has been 
approved of recently iu the decision 
reported as Surendra Nath Nag Ohowdhury 
V. Oopal Ohunder Ohosh (3). So. the mere 

fact that the application was dismissed by 

the Registrar owing to the applicants not 

being in attendance is cot sufficient to take 

away the plaintiffs’ right of suit. If the 

plaintiffs have got a right of suit, there is 

nothing in this case to say because the 

earned Judge of the lower Appellate Court 

baa found definitely that the defendants 

Nns. I and 2 executed the release. In 

my opinion, the appeal fails and must be 
dismissed with costs. 

Udval, J. — I agree. 


Appeal dismissed. 


(1) 44 Ind. Cas. 361 j 27 0. L. J. 538. 

(2) 13 C. 264. 

(3J 8 Ind. Caa 794; 12 C. h. J. 464 at p. 457. 
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GOTIND PANDEY t. DIPA EOERI. 

COURT OF THE BOARD OF REVENUE. 

UNITED PROVINCES. 

Second Oivil Appeal No. 64 op 1918- 1919, 

September 1 , 1919. 

Presen/:— Mr. Perard, S M., and 
Mr Harrifion. J. M. 

GOVIND PANDEY— Appellant 

teVs«» 

DIP^ KOERI AND OTHSnS— R sspovdents, 

Agra Tenancy Act 'Hof 18 (c ,22 (h-, (e) 

’Jccapancy holding -^Surrender hy widoto, effect of 

^Reversioner, whether can revive holding. 

A tenant under section 22 (b) of the Agra Tenancy 
Act is entitled to surrender her occupancy holding 
and this surrender absolutely extinguishes the 
occupancy rights. Possible reversioners under sec- 
tion 22 (e) of the Act cannot revive it later when the 
lady who has surrendered it dies or re-marries. 

Seoond appeal from the order of the 
Oommi^Bioner. Gorakhpur, dated the 14th of 
Deoember 1918, in the case of ejeotment. 

JUDGMENT. 

Febabd, S. M — {August 9, 1919).— The 
facts as fourd are that the holding 
in salt was the oooupanoy holding of 
Bihari Koeri, whose nephews, the re- 
apondents, Dipa, etc., helped him in oultiva. 
tion. On the death of Bihari tAO years 
ago bis occupancy right passed to his 
widow Musammat Chaudharia till her death 
or re-marriage under section 22 (6), Ten- 
ancy Act. She hi.8 I either died nor 
re-married but has surrendered the holding 
to the superior landlord who seeks to eject 
Dipa, &o., reapocdei te, as non occupancy 
tenants. The Assistant Collector decreed 
bis suit but the Commissioner has taken 
a different view. He holds that the re- 
spondents have as much right to inherit 
under section 22 (e) on the extinction of 
Mwammat Chandbaria’s interest by 
surrender as they would have on its 
extinction by ber death or re marriage. 
He argues that if this were not so the 
Zemindar might put in another tenant who 
by 12 years’ cultivation would acquire 
occupancy rights; that when the widow 
dies or re marries 12 years later, the re- 
spondents would etill be entitled to come 
in under section 22 (e) but would Bud 
this other tenant already established, the 
result being two sets of occupancy tenants 
with separate but complete occupancy 
rights in the lend. What this view amounts 
to ie that a female tenant under section l2 


(6) cannot surrender her holding in the 
presence of possible reversionere under 
section 22 (c); this involves a limitation of 
section 18 (c) to the case of tenants 

with complete rights. The Counsel can 
shew me no previous decisions of the 
Board of Revenue on this point, and the 
only precedent cited is JhahbaT Mosldfncin 
V. Surai htasad, cited bIbo in note.. 8, 
section 22 of Mr. Agarwalla’s Commentary 
on the Agra Tenancy Ao(; in that case a 
single Judge of the High Court certainly 
found in the particular case before him 
that the widow could not surrender her 
occupancy rights to the prejudice of a 

00 tenant, hut that was a very different 
case from the present one in which the 
question is of collaterals only. 

I would hold that, in view of the posi- 
tive provision of section 18 (c) that a 

right of oooupanoy shall be extinguished 
in a holding which a tenant surrenders,' a 
tenant under section 22 (6) is entitled to^ 
surrender her oooupanoy bolding and that 
this surrender absolutely extinguishes the. 
occupancy right. Possible reversioners 
under section 22 (c) cannot revive it later 
when the lady who has surrendered it 
dies or re-marries. 

I would, therefore, allow the appeal, set 
aside the Commissioner’s appellate order 
and restore the finding of the Assistant 
Collector with costs to the appellsnt 
throughont. 

Hakbisom, J. M , — {September 1, 1919.)— 

1 oonour, The case cited in the senior 
member’s judgment dealt with the effect 
of a surrender on an existing ec-tenant’s 
right. Here vie are concerned with a 
contingent right. If the argument which 
the respondent asks the Board to uphold 
were pushed to its logical oonolusion 
then a tenant who had a son living 
could not surrender, and that seems to me 
absurd. 

Appeal allowed. 


. 1 ' 
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In rs BAJABA.B1B BA80L9ABIB. 

BOMBAr HIGH COURT. 

Criminal Application for Hbvuio.'i No. 26 

OF 1919. 

Jane 20, 1919. 

Present:— Mr. JastioeSbah and Mr. Justice 

Hayward. 

In re RAJASAHEB RASULSAHEB. 

Muhammadan Law -Divorce, mode oj effecting— 
Presence of wife, whether necessary. 

t. 

There is no provision of the Muhammadan Law 
requiring that a divorce should be pronounced in 
the presence of the wife or that it should be 
immediately communicated to her. All that is 
necessary is thac the fact of the divorce having 
been effected should be brought to the notice of the 
wife Cp 673, ool. p 574, col. 1.] 

Unminal applioation for revisioo from an 
order passed by the Sessions Jadge, Bijapnr 
oontirming the order of the City Magistrate, 
First Class, Bijapnr, 

Mr. H. B, Ownaste, for tbe Applicant. 

Mr. F. D, Limaye, for the Opponent. 

JUDGMENT. 

Shah, J.— The parties to this applioation 
are Mabanomadans. Tbe wife applied to tbe 
Magistrate in tbe first instanoe for main* 
tenanoe for herself and her daughter. An 
order was made by the Magistrate under 
seotion 488 of the Criminal Prooedure Code, 
on the S;2nd of July 1918, awarding her 
Rs. lO per month for their maintenanoe. 
The husband executed a talaknama, on the 
I4th of Augnat 1918, in tbe presence of 
witnesses and that document was registered. 
Subsequently, on tbe 4th of December 1918, 
he made an application to the Magistrate 
for tbe oancellatioD of tbe said order in 
favour of his wife on the ground that be was 
no longer bound to maintain her. The 
learned Magistrate was of opinion that the 
talaknama was not valid as it was not made 
in the presence of a Kazi and that there was 
no ground to cancel his previous order. The 
husband then applied to the Sessions Court. 
But that Courc refused to take any action 
on his applioation, though it was of opinion 
that the faZaA:na7na was valid. He has now 
applied to this Court for tbe revision of the 
order made by the Magistrate on the ground 
that the talaknama is valid and that tbe 

amount of maintenanoe should be reduced 
proportionately. 

I am of opinion that the talaknama is 
valid according to Muhammadan Law, It is 
true that itJiwas not made before a Kazi, 
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that it was not made in the pre'^ence of the 
wife, and that no attempt appears to have 
been made immediately on tbe execution of 
tbe talaknama to communicate it to her. It 
is clear, however, on these proceedings that 
this talaknama came to tbe notice of tbe 
wife at the latest when the husband made 
tbe present application for the cancellation 
of tbe previous order for maintenanoe. 

Mr. Limaye appearing for tbe wife has 
contended that tbe talaknama is not valid, 
as no attempt was made immediately to 
communicate tbe same to tbe wife. He has 
not, however, been able to cite any 
authority in support of this proposition; and 
all that appears necessary is that the 
fact of the tulak having been effected must 
come to the notice of the wife. There is 
nothing to show that it most be brought 
to the notice of the wife within a particular 
time from tbe date on which it is executed. 
In the present case tbe talaknama came to 
her knowledge within a reasonable tiine 
from the date of its execution; and that 
seems to be sufiBoient to satisfy tbe require* 
ments of the Mubammadau Law. Tbe obser* 
vatioDS in Saruhai v. Rahiahai (l), Ful Ohand 
V. Nawab All Chowdhry (2) and Asha Bibi v. 
Kadir Ibrahim (3) bearing on tbe point 
support this view: 1 am, therefore, unable 
to agree with tbe Magistrate that ths 
talaknama is invalid. 

Taking tbe talaknama to be valid, the 
question is whether any case for the re* 
duotioD of tbe amount of mainteoance is 
made out. The talaknama states in terms 
that one of tbe reasons for tbe divorce 
was the fact that the wife bad obtained 
an order for maintenance. The child whose 
maintenanoe is obligatory upon the present 
petitioner is said to be about three years 
old. The mother is entitled to the custody 
of the child and it is not disputed before 
us, and indeed it cannot be disputed, that 
the petitioner is bjund to provide adequate 
maintenance for the child. No doubt at 
first sight it would appear that some re- 
duction might fairly be made in favour of 
the petitioner. But having regard to the 
circumstances under which this ialaknama 


(1) 30 B. f.37; 8 Bom. L. E. 36. 

(2) I Ind. Cas. 740j 36 0. Itf 4 s 9 0 
C. W. N. 134. 

I3j 3 lud. Cas. 730; 33 M. 23; 6 M, 
M. Xj. J. 1, 


L. J. 


li. T. 
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oame to be exeonted and to tbe neoeseity 
o£ keeping tbe child with the mother, I 
do not think that any reduction would be 
appropriate. 

On these grounds, I would not reduce 
the amount of maintenance which was 
awarded in the drst instance for the wife 
and the child, but would allow that order 
to stand making it clear that it is for the 
maintenance of tbe child only. 

I would discharge the Rule. 

Hayward, J.— I concur that no reason has 
been shown for reducing the maintenance 
granted by the Magistrate. It is true that 
that maintenance was granted both for the 
infant child and the wife, but it would, 
in my opinion, only be sufficient for tbe 
maintenance of the infant child even if 
supported by the opponent not as a wife 
but as a third party, as pointed out by the 

learned Sessions Judge. 

It has been argued that the wife has been 
duly divorced and is, therefore, in the posi- 
tion of a third party. It is not strictly 
necessary in the view taken of the suffi- 
ciency of the maintenance to decide the 
question. There is, however, a clear divorce 
in writing registered, which could leave no 
doubt whatever as to the intention to 
divorce the wife. It is also clear that 
knowledge of this intention was brought 
to the notice of the wife not many months 
afterwards by these very proceedings taken 
before the Magistrate. It seems to me 
that the divorce was wrongly held to be 
invalid by the Magistrate and that the 
correct view of the matter was taken by 
the learned Sessions Judge, It would appear 
that there is no provision requiring that 
the divorce should be pronounced in the 
presence of the wife or that it should 
be immediately communicated to her under 
Muhammadan Law, and these views find 
support in the recent decision in Sarahai v. 
Rahiabai (1) in this Court, .which was 
approved by the Calcutta High Court in the 
case of Ful Ohand v. Nawab AliOhowdhTy (2) 
and by the Madras High Court in the case 
of Asha Bibi v. Kadtr Ibrahim (3). 

The Rule, therefore, should, in my opinion, 

be discharged. 

Buie dischargedt 
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COURT OP THE BOARD OP R&V^ENUiS, 

UNITED PROVINCES. 

Sboosd Appeal No. 237 of 1918-19. 

November 23, 1919. 

Present: — Mr. Harrison, J. M. 

RAM HARAKH—Plainiifp— Appellant 

versus 

Sfimait Maharani JAGrDAMBA. ' 
DEBI— Defendant — Respondent. I 

Landlord and tenant — Ejectment suit— Lease held 
binding in previous suit not inter paiteB and- not 
produced before Court, value of, 

• 

Where in a sait to contest a notice of ejeotment. 
the defendant relied upon a lease whioh was not 
produced and the only evidence of its eziscenoe was 
contained in an appellate judgment in a suit not 
inter partes: 

Held, that the lease could not be held to be 
binding between the parties to the ejectment suit, 
[p. 676, col. 1.] 

Second appeal from the order of tbe Com^ 
missioner of tbe Fyzabad Division, dated the 
22nd of May 1919, in the case of ejeotment. 

JUDGMENT, — This is a second appeal in 
a suit to contest a notice of ejeotment. The 
village ooDoerned is apparently one of tbe 
waqf villages of the Ajudhia Estate and 
was formerly recorded as held by Narsingh 
Narain Singh, natural father of the last 
Maharaja of Ajudhia, as mua^idar. The 
plaintiff-appellant’s case is that he holds 
tbe land in suit on a perpetual lease grant* 
ed by Narsingh Narain Singh in 1874 to 
his predecessor Gudnu and others. 

No lease has been produced in this case 
and the only evidence of its ezistenoe is con* 
tained in an appellate judgment of tbe Com- 
missioner, delivered in 188C, whioh set aside 
a notice of ejectment regarding two plots, 
one of which was found by him to be held 
under a perpetual lease. In 1892 there 
was another decision by a Deputy Collector 
in a suit between Gudnu, the predecessor 
of the plaintiff here, and Ramdbari Theka- 
dar, in an ejeotment case covering all tbe 
plots now in suit. The land was then decid- 
ed to be covered by the permanent lease 
referred to by the Commissioner in 1830 
whioh was, however, not produced. The 
case before the Commissioner had been be- 
tween Gudnu and Narsingh Narain himself. 

The lower Courts held that the lease, 
even if held good against the Thekadar, 
could not be binding on the actual pro- 
prietor, but they both overlook tbe fact that 
apparently the same lease was held good 
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against the former proprietor himself. The 
Deputy Colleetor’s jodgment, however, ex- 
tended the Commissioner’s Onding to a nnm* 
her of plots oertainly not covered by bis 
judgment without ever seeing the lease and 
though he referred to a list of plots it is not 
apparent where it eame from. On the whole 
1 oonsider it too dangerous to assume that 
beoause a lease was held to be binding 
between the parties in respeot of one plot 
without any indioation of the extent of the 
whole lease it oan be taken to be fully prov- 
ed by a judgment in a suit not inter partee. 

I must, therefore, uphold the deoieions 
of the lower Courts and dismiss the appeal 
with oosis. 

Appeal diemiftsed. 


UPPER BURMA JUDICIAL COMMIS 

SIGNER’S COURT. 

Criminal Revision No. 142 of 1919. 

July 8, 1919. 

Present:— Mr. Pratt, J. C. 

MAUNQ PO LAT — Applicant 

versM 

MA NGWE MA — RssiPondent, 

Buddhiit Law^ Btirmese^^Diiorce — Revival vj mar» 
riage — .^*union, effect of. 


ISHWARl OHAUDHASl V, DUAHl. 

bad to admit tbe faot of a second divorce*^ 
There was some evidence that Maung Pq 
L at paid clandestine visits at night to hia 
divorced wife after tbe second divorce. 

He was at that time living with another 
wife and it is clear that after the second 
divorce he never again lived openly with 
Ma Ngwe Ma as bis wife. 

The mere faot that he paid clandestine 
visits to Ma Ngwe Ma after the divorce 
would not in my opinion be sufficient to con- 
stitnte a valid re-marriage. 

No authority is cited for the proposition 
that under Buddhist Law mere physical 
re-union with a divorced wife is sufficient to 
revive the status of marriage. 

It seems clear that tbe re- union must be of 
such a nature that had there been no divorce 
it would have amounted to a valid marriage. 
On the facts it is not satisfactorily establish- 
ed that Ma Ngwe Ma re- gained tbe status of 
wife after htr second divorce. This being 
EO she was not entitled to maintenance. 

I set aside the oider of the Sub-Divisicnal 
Magistrate. Applicant will be allowed costs. 

Appeal allowed. 


Under Buddhist Law mere physical re-union with 
a divorced wife is not sufficient to revive the status 
of marriage. In order to have this result the re. 
uoion must be of such a nature that had there 
been no divorce it would have amounted to a valid 
marriage. 

Mr. A, 0. Mukerjee^ for the Applicant. 

Mr. L, Pillayt for the Respondent. 

JUDGMENT. — Ma Ngwe Ma obtained 
an order for maintenance against Maung 
Po Lat as his wife. The Magistrate found 
that there had been a divorce but that 
tbe parties bad been re-united. 

The respondent in tbe lower Court 
admitted a re union after tbe first divorce but 
alleged that a second divorce took place a year 
ago after which there had been no re union. 

There was evidence of a second divorce 
about March 1918 and applicant herself 


COURT OP THE BOARD OP REVENUE 

UNITED PROVINCES 

Second Appeal No. 161 of 1918-19 

December 2, 1919 
Present:~Ur, Perard. S. M., and 
Mr. Harrison, J. M 

ISHWARl CHAUDHAR1-. 
Appellant 

versus 

n- ? Respondents 

CtvU Procedure Code (Act V irtnoV*!!*®* 

rr. ) 4>~Agra Tenancy Act {XI of .19011 ’ 
Ejectment suit—l£inor vlaintiff~~.}Xfia,t r 63— 
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of a person and there is a dispute between that 
person and another as to who is the minor’s guar* 
dian resulting in the latter being substituted as the 
guardian, the snit as originally hied is not faulty in 
its citation of plaintiSs, even though the substitution 
is made after the period prescribed for the filing of 
the snit has expired. 

SeooBd appeal from the order of the 
OommifiBioner of the Gorakhpnr Divieion, 
dated the Ist of Jnly 1919, in the oase 
of ejeotment. 

JUDGMENT. 

FbraBD, S. M . — {November 26, 1919). — 
In this enit filed on 24th September I9l7 
Sadbo Saran, minor, was inolnded among 
the plaintiffs nnder the gnardianehip of 
Ajadhia. The defendant objeoted on 2:1th 
October 1V17, that Abbiraj and Ajadhia 
was the guardian of Sadbo Saran and an 
issae on this point was framed on 30th 
October. Abhiraj, on 3rd May, supported 
this with an application that he shoald be sab- 
slitnted for Ajadhia and the oase proceeded. 
The Court accordingly the same day ordered 
that the plaint be amended. No alteration 
was aotnally made in tbe plaint bat the 
application and order were placed on the 
record. Tbe Assistant Collector decided tbe 
suit tbe same day in favour of the plaint* 
iff; the first part of bis jad^ment con- 
tains his finding that Abhiraj and not 
Ajadhia was tbe gaardtan — there was 
oarelessnesB in the decree as Ajadbia’s 
name and not Abhiraj’s is contained in it* 
Tbe defendant appealed to the Commis- 
eioner and cited Abhiraj and not Ajadhia 
as Sadbo Saran’s gaardian. He made the 
original, defect in tbe name of the gaardian 
as one of his grounds of appeal. The 
Commissioner allowed the appeal on tbe 
preliminary ground that as Abbiraj’s name 
was substituted for Aiodbia's after tbe 
period of limitation under section 63, 
Tenancy Act for filing the suit, {i. e., 
after tbe Ist day of October 1917) the 
suit as originally filed was faulty ia its 
citation of tbe plaintiff and when corrected 
afterwards was barred by time.’ Against 
this the appellant’s Counsel quotes Selected 
Deoiaion No. 14. of ISS;, Lala Jatiki Pfrasad 

V. Baladin tD and refers to rule 17, Order 

VI, Civil Procedure Code, which allows a 
Court to amend tbe pleadings at any stage 

j* - ' J 

(1) Tile No. 1715 of 189t. 


im 

.M 

: • a 

of tbe proceeding.^. He contends (bet tbip 
covers a change of plaintiff. He farther 
refers to roles 1 ard 4, Order 
showing that Ajudhia’s posing as tbe minor’s 
next friend was not legally fatal especially 
as in this particular cape Ajudbia’s interests 
were not adverse to those of Sadbo Saran* 
minor. ^ 

1 cannot quite accept the argument tba^ 
pleadings in rule 17, Order VI, Civil Pro^ 
oedure Code, inolnde the name of the plaint* 
iff but 1 do accept tbe argument based on 
rules 1 and 4, Order XXXtl, Civil Procedure 
Code, and, even if I did not, I shoald 
sail in section 151 for the equitable decision 
of this case. It would be absolutely inequit- 
able that tbe . suit of the minor Sadbo 
Saran and tbe remaining plaintiffs should 
be invalidated because there 'vas a quarrel 
between two persons as to which was the 
minor’s guardian. 

1 would allow tbe appeal and return it 
to the Commissioner to decide oo tbe 
merits which be has not touobt'd. Costs to 
follow result. 

Harrisom, J. M. — {Decsmher 2, 1919), — I 
agree. I am doubtful, moreover, whether the 
period fixed for filing ejectment suits is 
subject to tbe rules of limitation, i, e., 
whether a plaint in snob a enit cannot 
be corrected at any time. Tbe time limit 
in sooh a oase no doubt operates in much 
tbe same way as. limitation but a snit 
brought in tbe next year would not be 
barred by limitation. It might have no 
chance of euobeaa but it would 'hsve to' be 
tried out, . ' ^ 

' ; j : . 

, ^ ' J o'c r ' ^ 

Appeal allowed. - 
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NOA NAK DA V. EMPEROR. 

UPPER BURMA. JUDICIAL COMMIS- 
SIONER’S COURT. 

Criminal Appeal No. 66 of 1919. 

July 24. 1919. 

Pr«t6n^:^Mr. Pratt 
NGA NAN DA^Agoosbd — Appellant 

versui 

EMPE ROE — Rcspon dent. 

Penal Code CAct XLV of 1860^, bs 99,332, 333— 
Criminal Procedure Code (Act V of 1898^, s. 46 (3) 
— Arrest of offender -^Cse of more force than is neces- 
sary — Right of private defence^ extent of — Causing 
grievous hurt to public servant in discharge of duty. 

Accused, who was in illegal possession of opinm, 
was ordered by an Excise Inspector to stop, and the 
tatter fired two shots to frighten him. The accused 
thereupon turned round and wounded the Excise 
Inspector with his sword. He was then caught and 
whUe a peon was proceediog to disarm him, the 
accused wounded the peon also with his sword: 

Held, (1 1 that the Excise Inspector was entitled 
to arrest the accused and for that purpose to use 
all necessary means: [p. 677, col. 2.] 

(2> that he was not, however, justified in causing 
death in effecting the arrest under section 46 ^3^ 
of the Criminal Procedure Code; [p. 677, eol. 2 ] 

(3) that inasmuch as apprehension of death had 
been caused to the accused, he had a right of private 
defence against the loapector which had not been 
exceeded} [p 677, col. 2.] 

(4) that the accused bad no right of private 
defence against the peon after he had been caught 
and that, therefore, he was guilty of causing grievous 
hurt to a public servant in the discharge of his 
duty, [p 678, col. 1.] 

Mr. H. M, Luiter^ for the ^'r wd. 

JUDGMENT. Exoise InepeDtor Mahom- 
ed Wall laid a trap for a party of fishan 
opiam smQgglers. 

He lay in wait in noirorm wiih exoi-^e 
peon Maang Maang and otner<«. W ieu the 
emogglers, who were being detained in 
eonversation as ai ranged, beoama re-^tiess, 
the Inspeotor gave orders for their arrest. 

When one of their number was arrested, 
appellant Nan Da and bis a impanions Hid. 
pursued by the Inspeotor. 

The Inspeotor aooording to his own ao 
fount, and there is no ocher direct ev denoe. 
flame up with Nao D». o derel him to s op 
and 6red his revolver twioe to frighten 
him. When he was about to overtake Nan 
Da, the latter drew his Shan sword from 
its sheath and eat the luspe ’tor on the 
thigh but did not oause a severe wound. 

The Inspeotor eangbe hold ..£ appellant 
by the t »p k;ioc, anl ii re-4p> i..e o bis 
•hoBts for help, peau Maaiig fAute 

37 


to his assistanoe and tried to seize Nan 
Da by the wrist with the intention of 
disarming him. Before be eonld do so Nan 
Da slashed him on the forearm, severing 
his wrist and inflioting a wound, whioh 
might easily have proved fatal. 

The Exoise Inspeotor was entitled to 
arrest aooosed, who was armed and in pos- 
session of opinm, and for that purpose to nee 
all necessary means. 

He 3tas not jnstiBed in canstng death in 
effecting the arrest under section 46 (3) of 
the Criminal Prooednre Code. 

It is clear that nntil the Inspector 6red 
the shots, appellant did not nnsheath his 
sword or make any show of resietanoe. 
All be did was to run away as fast as 
possible. 

If the Shan had reasonable ground for 
believing that the Inspector intended to 
oause death or grievous hurt, be had a 
right of private defence against him (section 
99, Penal Code), 

Accepting the Inspector’s statement that 
he fired into the air and not at the Sbsn, 
the fact remains that he did fire his re- 
volver twioe at close quarters, when 
chasing appellant. It may be remarked 
that the enooniams of the Magistrate on 
the Inspector’s coolness seem hardly called 
for. 

Appellant is a wild Shan and as the shots 
came from behind woold not onnatarally 
ooDolude that the shots were fired at him 
with intent to kill or wound him, and 
that the only way to save bis life was to 
stand at bay and fight. 

Under the oiroumstanoes it must be held, 
in my opinioo, that the act of the Inspeotor 
in firing the revolver twioe at close 
quarters from behind appellant would reason- 
ably oause the apprehension of death or 
grievous hurt. 

Under this apprehension the Shan had 
a light of self defence and it was not 
exceeded. In cutting the Inspeotor, therefore, 

1 bold that he oommitted no offence. 

As regards the injury to peon Manng 
Maong, the case is qnite different. 

He came up after appellant had been caught 
by the Inspector and under his instructions 
tried to disarm him. He was armed with 
a aahlufe but made no attempt to use if 
Tti, app.lUnt|;»lleg,8 that Maang Manng 
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■ stirook him with a Btiok and I sse no reason 
to doabt that it is true. 

The Shan nndoabtedly received a con- 
tased wonnd on the head, and the probability 
is that Manng Maang would nse force in 
his attempt to disarm him. 

He was, however, entitled to do so to 
effect his arrest and did not asenDnecessary 
, force, so far as can be dedaoed from the 
evidence. 

The Bxcise Inspector was holding appel- 
lant by the hair at the time and the 
latter still had a naked sword in his hand 
and was waving it to and fro. 

I do not consider there is any jastidca* 
tion for holding on the facts that at the 
time he oat the excise peon, appellant had 
a reasonable apprehension of death or 
grievous hurt. It is clear the Inspector 
made no farther attempt to use his 
revolver. 

, What really seems to have happened is 
that when he found himself caught, appel- 
lant lost his head completely and when the 
peon closed with him. struck at him with 
his sword with the intention of disabling 
him. In doing so be had no right of private 
defence and has been correctly convicted of 
causing grievous hurt to a public servant 
in the discharge of bis duty. 

At the same time it is necessary to take 
into consideration that he is a wild Shan 
and was probably terrihed at having had 
a revolver fired twice within close proximity 
to his back. Wuen assistance came, he 
may have thoagot he would be atill farther 
ill-treateJ and that any measures were 
justifiable in a frantic last attempt to 
escape. 

He had a out on his leg and I am very 
sceptical as to its having been the result 
of an accident, though it is not quite clear 
when he recsived it. 

. Possibly it was after his arrest. It is 
unfortunate that the evidence is all on 
one side. 

In any case it is certainly a legitimate 
inference that appellant was struck 
on the bead before he slashed at Maung 
Maung. 

On the evidence the oonviotion under 
section 333 was justified and is oon- 
firmed. 

The question of sentence is not easy. 


tl9ii0 
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Appellant is an elderly man. He no 
doubt was under the influence of terror 
when be wounded the excise peon, bat it 
is impossible to overlook the fact that 
he was a member of an armed gang of 
smugglers. 

Taking the- whole of the oironmBtanoes 
into consideration, I am of opinion sub- 
stantial justice will be done if the 
sentence is reduced to four years’ rigorous 
imprisonment. 

The oonviotion and sentence under section 
332 are set aside. 

Sentence reduced^ 

• . . 

“ i . 

OAliOUTTA HIGH COURT. 

SPECIAL BENCH. 

In the matter op an afpucation under 
SECTION 17 OP Aor 1 OP 1910. 

July 28, 1919. 

Present:— Justice Sir John Woodroffe, Kt,, 
Justice Sir Asutosb Mookerjee, Kt., 
and Justice Sir Ernest Fletcher, Kt. 

In the matter of AMHlTA BAZAR 
PATRIKa PRESS, LIMITED. 

Press Act (i of 1910), s5.-4, 17, 22-^Forfeiture of 
security— Application to set - aside forfeiture High 
Court, duty of — Oonatruccion of documents —Intention 
of author, whether material— Object of Act, 

« 

In dealing with an application under section 17 
of the Press Act to set aside an order directing 
the forfeiture of security, the Court has to see 
that the matter which is the subject of the order 
is not obnoxious to the provisions of section 4 (1) 
of the Act, as if it contains words of the nature 
described in sub-section yl) of the seotidn, the 
Court cannot, under section 22, set aside the 
forfeiture, [p. 693, col. 2} p. (jUi#, ool. 1.] 

In considering whether a document offends 
against clauses ^a‘ to [f) of section 4 (i; of the 
Press Act, the Court has nothing to do with the 
intention of the author; it has to look at the docu- 
ment and after a fair reading ascertain what is 
its meaning and then say whether the words were 
of the nature or tendency mentioned in the clauses, 
[p, 694, col. 2; p. b03, col. 2 ] 

*^tentiou of the author is material ouly where 
the Court has to deal with commonts on the 
measures or actions of Government, or the adminis- 
tration of justice: such comments are protected if 

ey are made with a view to obtain an alteration 

*h® measures of Government, 
or if they ai-e made on the actions of Government 
or administration of ]U8tic6| and there is no attempt 
to excite hatred, contempt or disaffection. I P. 
col. 1 ; p. 6Ui, col. 2.] 

Act is essentially a preventive measure 
with a view to prevent crime, that is, crime 

existence of the State, the safety of 
Its officers, pubUo order and the Uke., , [p. 696, ool, I.] 


INDIAN OASES. 



V6l LlV] 


INDIAN OASES, 


In the matter of amriTa BiZiR PaTrika. 

In distinguishing' between the meaning of an 
article and the intention of its author, the article 
must be construed by grammar and logic, the 
primary organs of interpretation, and, when neces* 
sary, by evidence to make the words which are 
used ht the external things to which the words are 
appropriate, [p. 699, col. Z."] 
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ApplioatioD by the keeper of the Amrita 
Bazar Patrika Pree^ and of the Amrita Bazar 
Patrika Company, Limited, under seotion 17 
of the Press Aot I of 1910, 

PACTS appear from the jndgoieot and 
arguments. 

Mr. G. B. Das (with him Messrs. A. N. Roy 
Ohaudhuri, I, B. Sen Qupta, B. K. Lahiri, S. 
0, Roy^ B. K. Ohowdhury and D. N. 6’en), 
for the Petitioners, said that that was an 
applioation under section 17 of the Press Aot, 
1910, an 4ot for the batter control of the 
Press.” It appeared that on the 29th of 
May 1913, there was an order of the Govern* 
ment of Bengal by whioh a ssourity of 
Rs 5,000 was required to be deposited by the 
Amrita Bazar Patrika Press. The articles in 
the Amn^a Bazar f^atrika with regard to the 
present matter appeared, one on tbe 10th 
of April 1919, and another on the 12th 
April 1919, On the 15th April by an 
order of the Government of Bengal the 
security of H?i, 6,000 and all the isoues of 
the Amrita Bazar Patrika of those two dates 
were ordered to be forfeited under seotion 4, 
clause 1, of the Aot. Counsel then read 
section 4, danse 1, of tbe Press Aot and said 
that he would presently submit to their Lord- 
ships that the law contained in that 

clause was the law of sedition which 
was to be found in the Indian Penal Code, 
and it was exactly the law of sedition whioh 
prevailed in England at present. Connsel 
then dealt with the two articles and said 
that the article of tbe lOch April last dealt 
^th the question that tha offisers of the 
CiOverDnient had been entra^^ted with very 
large powers and that, in spite of the declara- 
tions made in that behalf from time to time 
by the Sovereign and statesmen, India was 
not ruled by England but practically ruled 
by those officers, and they bad set themselves 
against all reforms which had been proposed 
from time to time; in fact that they were the 
real proprietors of India. The artiole 
Buggested that the time had come when there 
^ould be a radical change in the system of 
Government and that this country should not 


be ruled any longer as an estate. Tbe 
artiole of the 12th April referred to what 
happened in tbe Punjab, which appeared in 
tbe different telegrams and in different 
newspapers, and tbe Amrita Bazar Patrika 
criticised tbe action of the Executive Govern- 
ment in respect of those events and it ended 
up by saying that the people had by those 
uDooDStitutional activities of the Executive 
Government been routed to believe that there 
was an end of the reign of law. Counsel 
said that be bad given their Lordships tbe 
strongest comments whioh appeared in those 
two articles. By reason of those two 
articles, ^the Local Government did not say 
whether one of those articles was sufficient 
reason whioh induced them to pass tbe order 
of the 15th April — the order of forfeiture 
was made. Tbe order was tbe combined 
effect of those two articles. Mr. Das then 
read the order of forfeiture and section 17 
of the Press Act, under whioh he applied to 
the High Court, and section 19 of the Aot, 
under which their Lordships could set aside 
the order of the Government. Section 19 
gave their Lordships power to set the order 
aside, if they came to the oonolusion that the 
words employed were not such as were 
described in section 4, clause 1. 

tThe Advocate General, for tbe Crown, 
asked Mr. Das to read seotion 22.] 

Mr. Das said that be was asked to read 
section 22 and be would do so. He then 
read tbe seotion and said that there was a 
conflict of judicial opinion in this country as 
to what that meant. There was a decision 
of the Calcutta High Court, according to 
which seotion 22 meant that they must take 
it that tbe forfeiture was a legal order. 
There was another decision of tbe Madras 
High Court, which held that all that seotion 
22 meant was that they could not call into 
question the fact of forfeiture, but as to whe- 
ther it was a legal forfeiture or not depended 
on the construction of sections 17 aad 19 
If it was contended that, because seotion 22 
said that the forfeiture referred to had taken 

was a legal 

order then it seemed to him that there was 
nothing for their Lordships to try, that the 
provision of appeal was merely a sham. I? 
their Lordships were to entertain that 
applioation, as the Aot olearly 

and if toe Aot was not illnsorv h ' 
would certainly ask their Lordships to ho^d 
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that it was not illosory and that it was real — 
be woald snbmit that it ooald be hardly oon* 
tended that under eeotion 22 they must at 
onoe take it for granted that the order of 
forfeiture was legal. If it was legal, what 
was there to tryP 

IFLETCdEB, J. — Will you, Mr. Das, give 
ns those two referenoeePJ 

Mahomed AU^ In re (1) and Mrs. Annie 
Besant v. Gooernment of Madr'is (2), The 
last ease went up in appeal to the Privy 
Oounoil and there is a recent deoision of the 
Privy Gounoil which is reported in the Times 
of the 14tb of May [3fr«, Annie Besant v. Advo- 
cate General of the Government of Madras (3)]. 

Mr. Das then read the articles which ap* 
peared in the Bazar Patrika, The first 

article was headed: "To whom does India bc' 
longP” and the second was beaded; "The arrest 
of Mr. Gandhi — More outrages.’* Counsel 
did not desire to comment on those articles at 
present but he would do so after be bad 
made bis submission on the law. The 
first thing that he would point out to their 
Lordships was that a portion of the Govern- 
ment order was cot in accordance with the 
section and that it was clearly wrong. It 
was stated in the article and the officers of 
the Government recruited in Euglar.d.” 
That portion, Counsel submitted, was not in 
aocordance with section 4 under which tba 
order was made. Section 4 referred to 
^bringing into hatred or contempt His 
Majesty’s Government or Givemment estab- 
lished by law in British India,” etc. That 
referred to a class in British India, whereas 
those words in the articles were absolute. 
In passing that order, therefore, so far as 
that portion was concerned, the Government 
of Bengal had not applied eeotion 4, clause 
(c), but was trying to establish a crime 
which was not to be found in the section. 

[The Advocate- General. — I submit that 
this matter is not open to my learned friend 
because of sections 23 and 17 read together.] 
[WoODUOBP^, J. — Wq will take note of your 
objection, Mr. Advocate* General. ' 

Mr. DaSf oontinuing, said that he was 
(l»20lDd. Ca8.977{4lC. 466j 18 C. W. N 1; u 
Cr. L. J. 497. 

(2> 37 Ind. Cas. 625j39 M. 1036; (1916) 2 M. W.N. 
385s 5 L. W. 1; i8 Cr. L. J. 167; 21 M. L. T. 124. 

(3) 62 lad Cas 209; (1919^ 35 T. L. B. .500; 23 0 
W. N. 98fi; 87 M. L. J. 13-; 20 Cr. L. J. 593; 17 A. h 
J. 925! 2! Bom. L. B. 867; (l9J9) M. W. N. 5.55 
10 L. W. 451; 46 I. A. 176; 26 M. I . T. 408; 1 Tt’ 
r. 1. R. (P. 74 (.r. C.). 


entitled to apply to their Lordships under 
section 17 to set aside the order, on the 
ground that the newspaper did not contain 
any word of the nature described in section 
4. He was now pointing out to their Lord- 
ships that the order which was passed by 
the Government was not in accordance with 
the terms of section 4. Their Lordships could 
not look into the policy of the Government. 
How did their Lordships know, sitting there, 
as to whether the Government of Bengal was 
nob thinking of the officers of that Govern- 
ment resident in England? They could not 
judge that. It was for the Bengal Govern* 
ment to do that. All that was necessary 
wae that the Government of Bengal must 
exercise their discretion in terms of section 
4 (c). They bad not done so and that 
was apparent from the words that they had 
employed. It was a statutory reduirement 
and it must be strictly followed. It wae 
their Lordships* duty to see that the Govern- 
ment did act according to the terms of the 
section nnder which they purported to act* 
In fact that was the only check on the action 
of the Bengal Government which the Act 
provided. Tbeir Lordships, Counsel submit- 
ted, were not to construe whether some other 
order of the same nature might or might 
not have been passed. They were precluded 
from going into such questions. What their 
Lordships had to consider was whether the 
words compl lined of came under the section 
and whether the articles came within the 
purview of that section. 

The next point that Counsel desired to 
submit was that the law as contained in 
section 4, olanse (1), was exactly the same as it 
was in section 124 of the Penal Code, and 
exactly the same as the English Liw. This 
was a point of great importance in this 
application. Counsel then read section 1241 
of the Penal Code and section 4 of the 
Press Act. He said that in order to apply 
the eeotion an inference as to sedition, whe- 
ther direct or indirect, must arise and it 
must be a question of intention. It had 
sometimes been said that in section 4 there 
was no question of intention at all; they had 
got the words and if the words were likely to 

or bad a tendency to bring into hatred, that 
was quite enough. He submitted that such 
a view was entirely wrong, because the ex- 
planation added to the section showed the 
meaning of the section, and the Privy OoiJiJ* 
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oil bad stated that eves without Explanation 
(2) the meaning of eeotion 4 (c) was exactly 
the Eame. In order to apply aeotion 4 (c) 
there mnst be what was oalled in the Eogliah 
Law a seditions intention, and they gathered 
that intent from words used and other oir- 
oumstanoes. It was absolutely essential that 
they must have seditious intent. Their 
Lordships had held in the Calontta oase 
that seotion 4 was very wide. Ha 
hoped that they would not oome to that oon- 
olusion again for the beneBt of sooiety. He 
then read peotion 511 of the Penal Code to 
see what attempt** meant and submitted 
that it was impossible to oonstrue ‘*attempt" 
without oonsidering the question of intent. 
There oould not be an unoonsoions attempt to 
do a thing. If one attempted to do a thing, 
one mnst intend, to do it. The mere attempt 
was not an indiotment but something more 
than an attempt was naoessary. 

CPletcscb, J.— Do you mean that tendenoy 
means attempt?] 

Tendenoy alone is not suffieient without 
there being an attempt. In ooneidering whe- 
ther there was a seditious intent you must 
oonsider the tendenoy of the words used. 
The use of the word **tendency*’ shows 
that what is aimed at is the mentality of the 
thing. When you use the word **tendenoy’* you 
are looking at the effeots wbioh are produoed 
in other people's mind. 

Continuing Mr, Daw said that his defenoe 
was that the Brst article at any rate was an 
article which suggested an alteration in the 
system of Government and what went before 
were the reasons which were put forward, 
Iftbat was so, then Explanation (2}of section 
4 applied. Then they bad to oonsider whe* 
ther in suggesting the alteration in the 
system of Government they had not also 
excited or attempted to excite hatred, and 
they had got to see whether as a matter of 
fact excitement had resulted. This needed 
evidence. He then submitted to their Lird- 
ships that it was absolutely the same prinoi 
pie laid down in the English Liw, and read 
authorities. 

Mr. Dae then referred to the oases of Beg. 
j. Sullivan (4), Reg^ v. Burns (5), Bexy. Aldred 

(b) and Beg. v. WHugh (7> and said that what 

(4) (1869) II Cox, 0. C, 4t. 

(6) (1886) 16 Cox C. C S66 at p. .8«6. 

(0) U909 ; 22 Cox. C C. 1. 

2 Ir. B. 6o9; 6 Ir. L. H. 268; 34 Ir. L, T. 


was laid down in those cases was that seditious 
intent was absolutely necessary. If their 
Lordships came to the conclusion that these 
articles in the Amrita Baeav Patrika were 
intended for the alteration of the existing 
system of administration, then there was no 
seditious intent. Their Lordships had to 
construe these articles not taking one or two 
strong words here and there but the whole of 
them fairly and generously and also look at the 
surrounding circumstanoes. If their Lordships 
looked at these articles from the point of view 
of the actual politics of the present day, it was 
only then that they could judge whether the 
intention was a seditions intention or merely 
an intention of reformation or alteration of the 
existing system. Here strong language did 
not create sedition; there muet be a seditions 
intention. Having regard to all the oiroum- 
stanoes, and considering the elass of persons 
who were likely to read the Amrita Baear 
Patrika, the whole question was whether the 
words used came within the meaning of section 
4s, clause (c), of the Press Act, Mr, Das then 
referred to the case of Mahomed AU, In re (Ij 
snd said that in the interests of justice their 
Lordships should investigate this matter. 
He was not asking their Lordships to express 
any opinion on the propriety or otherwise of 
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asking their Lordships was to look at the 
matter from a judicial point of view and see 
whether these articles came within the pro- 
vision of clause (c), section 4, 

Mr. 0. ft. Das, continuing his argument 
behalf of the appellants the following 
day, referred to the case reported as Mrs. 
Annie Besint v. Government of Madras 
(2). Dealing with the question of in- 
tention Mr Justice Ayling referred toclause 4 
Explanation 2, and said how could a comment 
attempt to excite. His Lordship was not able 
to accept the Advocate- Geoerars argument in 
this respect, and at page ll44* he said: ‘As I 
have already stated, I have nothing to do with 
the intention of the writer. We have merely 
to consider the effect of his writing*’ 
Counsel was pointing that out to show that 
phrases were sometimes very loosely used 
He then dealt with the judgment of Jus-' 
,oe Sesbagir. A.yar, and eaid that at page 

22 and at page I15l« he was dealing with 


•Pageol kg fil.— 



INDIAlf OASES. 


[1920 


In the inaiter of AMEITA bazar PATBisi. 

the QQestion of intention. On the question 
of intention their Itordsbips had it that all 
the three Judges of the Madras Hi^fh Gonrt, 
the Offioiating Chief Justioe, Mr. Justice 
Ayling and Mr. Justioe Seshagiri Iyer were 
of the same opinion. 

[The Advocate- General. — Under Expla- 
nation 2,] 

Yes. I am confining my remarks to 
clause (c). The order against ns was passed 
under clause (r). 

Mr. Das continued that he did not know 
whether the other side preferred to bring 
the case under hatred. That was not cover- 
ed by the Explanation. All other things 
were covered by Explanation 2. There were 
Government measures, there were adminis- 
trative actions, and so forth. If a man 
attacked Government simply for the pur- 
pose of attacking it, then it stood on a 
different footing. When a man attacked 
Government without intending to alter any 
law, without attempting to point out to the 
Government what administrative measure 
should be altered, he merely attacked 
for the purpose of attacking. There the 
seditious intent was obvious, and it must 
follow that the intention was simply to 
abuse and libel Government. Supposing 
they bad not got Explanation 2, they had 
still got to consider the question of sedi- 
tious intent. But where the man was really 
asking Government to alter a particular 
measure or to alter the administration in 
a particular way, it might be that even 
then be had a seditions intent, but prima 
facie he had no such seditious intent at 
all. The next point which Mr. Justice Iyer 
took up was the question of hatred. In 
that case Mr. Justice Iyer held that he 
was unable to see that the article was 
covered by any of the olauses of section 4. 
The net result in this case was this that 
although their Lordships said that the section 
was wider and that they were not prepared 
to go to the length of 45 Calcutta, they 
were all agreed, at any rate, that wherever 
Explanation 2 applied their Lordships bad 
to consider the question of seditious intent. 
And in regard to the question whether the 
article came under section 4, they bad 
applied the same principles which were 
applied here in the prosecution under section 
124 A of the Penal Code and under the Eng 
lieb Law. Counsel, therefore, submitted that 


the authority in that case was in his faydn^, 
in BO far as it drew a distinction between 
the section and the Explanation, he sub- 
mitted that it was overruled by the Privy 
Connoil, which laid down that the Expla- 
nation did not add to or detract from the 
section. He then cited Queen- Empress v* 
-BaZ Oangadhar Tilak (8) and said that 
if the case of a journalist was that the in- 
terest of India required that a particular 
machinery, which was at present in the 
hands of the Europeans, should be in the 
bauds of the Indians, he bad got to deal 
with the foreign character of it. He had 
to point out that it was ineffective. Such 
otitioism according to Mr. Justice Iyer would 
not be seditious. If the case of the jour- 
nalist was— and that was hie conviction— 
that it was because the administrative 
machinery was left in the hands of a parti- 
cular set of people they did not look to 
the well-being of the people, be had to point 
that out, saying that such an evil might not- 
follow in the future. In such a case, Counsel 
submitted, it was not seditions, because other- 
wise they could not reason, they could not 
argue. Counsel then extracted the following 
passage from^QMefirt-Emprewv. Bat Oangadhar 
Tilak {8): "A jouinalist is not expected to 
write with the accuracy of a lawyer or with 

the precision of a man of science,” That 
passage was very important and Mr. Justice 
Fletcher, Counsel found, quoted that passage 
in Manmohan Qhose v. Emperor (9) Coun- 
sel said that at p, 259* the point was whether 
the other articles in the paper were 
admiPBible in evidence under section 15, 
and their Lordships held that unless the 
identity of the writer was established, if 
was not admissible in evidence. He then ' 
referred to the judgment of Mr. Justice 
Fletcher and said that there was no 
difference between the Indian Law and 
the English Law of sedition, and, therefore, 
if he could satisfy their Lordships that 
section 4 of the Press Act. taken with the 
Explanation where the Explanation applied, 
brought in fh. - was con’ 

tamed m seotion lz4A. it came to this 
tbat 80 far as those matters were concerned, 

1:2. 

{9 8 Ind. Cas SXlj 38 0. .^53; loO. W. N. Ul; 11 

' T. U. Ji to . 
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seotioiiB 4 (c) of the Press Act and I24A 
of the Penal Code and the English Law 
were all the same. After reading the jadg* 
ment, Counsel said that Mr. Justiee Fletoher 
there was following the prinoiple laid down 
by Justioe Fisher in the SulHcan's case ( >•), 
nansely, that they must acquit the accused 
if they could. If they could put the neces- 
sary meaning on those words, they must 
do so. It was only when they could not 
do so that the question of seditions intent 
arose. In this case their Lordships in effect 
had accepted the interpretation which was 
put in the Tilak's case (8) upon it and 
quoted the words: *'A journalist is not 
expected to write with the accuracy of a 
lawyer or with the precision* of a man of 
science,*’ and that the general tone was to 
he considered and not isolated passages from 
here and there. 

There were various questions of law that 
arose in this case. The first was that sec- 
tion 4 was to be construed as laying down 
the same law of sedition found in section 
124A and the English Act. So far as 
that was concerned, the view taken in 
41 Calcutta \_MQhomed AlVs case (1) ^ was 
not the same as that taken in the Madras 
case Mrs. Besant's case (2j]. The next was 
that in order that any article might come 
under section 4, clause (c\ there must be 
what was called seditions intent. 

[WoODROFPf, J, — I suppose your argument 
is this. If we take into account intention 
then the tendency of the articles to bring 
into hatred and contempt the Government 
will not bring them within the operation of 
section 4, if there is no seditious intent. - 

If there is no other evidence and yonr 
Lordships come to the conclusion that the 
articles have that tendency, there would be 
that intention. 

LWoodroppe, J. — You mean the sjditious 
intent will be implied from the tendency ?] 

Yes. 

[WoODEOPPB, J, — If the Court came to a 
positive ooDolusioD upon your arguments 
that there was no seditious intent, then 
the fact that the articles had a particular 
tendency would not bring them under this 
section p] 

That is so. 

[WoODROPFfi J. — ^There might be words 
which, taken by themselves, have the ten- 
dency menti'jnad in section 4. If the Court 
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comes to the oonclasion that though they 
had a tendency they bad no seditious 
intent, then they do not come within the 
operation of section 4?] 

Exactly. 

Continuing, Mr. Das said that the 
next point was that in considering these 
articles their Lordships must take the 
whole of them and not attach any 
importance to isolated phrases or instances 
of strong language. Unless their Lordships 
found in them absolute hostility to Govern- 
ment, they ought not to find that these 
articles came under section 4. The next 
point was, what was ‘ the Government by 
law established” in British India ? With 
one exception all the other authorities 
agreed that it was the political system 
such as it was. Under the Government of 
India Act, the Government of India by 
law established” was the Crown, the Sec- 
retary of State and his Council, the Gover- 
nor General in India and bis Council, and 
then the Provincial Governments, The last 
point was as to the remedy given to the 
people by the Press Act of 1910. To 
hold that that relief, or power that could 
give one that relief, was illusory, was the 
most scathing condemnation of the Govern- 
ment of this country. This Government 
order was a sort of decree, which he wanted 
their Lordships to set aside because it was 
not under section 4. 

[Mookerjee, j. — Y ou are drawing our 
attention to the terms of the order. You 
take exception to these words “officers of such 
Government recruited in England.” Suppoie 
the order had said this : — “To bring into 
hatred and contempt the Government estab- 
lished by law in British India and a section 
of His Majesty’s subjects in British India 
namely, the officers of the said Government 
recruited in England.” That would have 
been quite all right Pj 

Yes. 

[Mookefj-ib, J, — Assume for the moment 
that this is defective. When we come to 
section 18. is not the Special Bench bound 
to consider, irrespective of the form of the 
order, whether the words, signs or visible 
representations contained in the newspaper 
book, or other documents in respect of 
which the order was made, are not of the 
nature prescribed in section 4, sub-eeotion 1?] 
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What has bean dasoribed in the ordar. 
is not provided for hy eeotion 4. 

r Mookbr.teb, J«— The order may be defeo* 
tive. 1 am not expressing an opinion on 
the point. The Court is bound to examine 
the words and determine, irrespective of 
what the G-overnment order may say, whe* 
ther the words used are of the natnre 
desoribed in section 4, sub-seotion 1. There* 
fore, whatever the form of the order may 
be, when you oome before the Special 
Bench, is not the Special Bench called 
upon to determine whether the words in 
the newspaper are or are not of the natnre 
described in section 4, sub'Section 1 PJ 

Your l^ordships have to take sections 17 
ani 19 together. 

[Mookerjbe, J.— Apparently the responsibi- 
lity thrown upon the Special Bench is wider 
than that assumed by the Government. 
Before the order can be eet aside, the Spe* 
oial Bench must be satisfied that the words 
used in the newspaper are not of the natnre 
described in section 4, sub* eeotion I, and not 
the words in the order itself.] 

1 submit that if your Lordships leave 
out the order altogether and merely con* 
eider whether or not the words employed 
oome onder section sub- section 1, that 
will not be correct. You sea that no re- 
ference whatever is made to eeotion 4 in the 
order. The Government of Bengal has there 
laid down a crime or offence which is not 
to be found in section 4 so far as the 
words are concerned. Section 4 is invoked 
as giving the Government power to forfeit 
the security. 

Counsel then said that the only other 
question which remained was the question 
of onus, which might be considered 
from two points. The first was the 
point of view of the right or duty of a 
party to begin. Looked at from that point 
of view, undoubtedly the onus was upon 
him to begin. The question here was not 
so much of onus as their Lordships* duty. 
What their Lordships had to investigate 
was whether these articles did or did not 
oome under section 4. He cited the oases of 
Protup Okunder Muherji V. Empress (10), 
Pohimuddi y. Queen Empress {IX) and Milan 
Khan v. Sagai Bepari (12) and said the ques. 

(10) 11 a‘L.E. 26 atp. 29. 

(11) 20 0. 868 at p. 367. 

(12) 28 0. 847 atp. 349. 


^tOD Twas whether these articles disclosed ^n. 
intent to excite hatred or contempt. Lateix h^^ 
would refer to the evidence he reVe4 on. 

[WooDRf.FfK, J., remarked that itf wo.olid. 

be more convenient at tbie. stage 
both to the Conti and the other sidc^ if 

Mr. Das indicated what evidence, he relied 
on.] 

Mr. Das said that he relied on the geoeral 
policy of the paper. He wonld put in 
certain articles to. show the general policy 
and also other articles which were con,- 
neoted in subject to. these. Then he would, 
give doonmentaty evidenqe o^ these faot.^, 
namely, of their rights contained in. ofaarters, 
proclamations, official despatches and state* 
ments made by Ministers of the Crown* 
That would be from 1833 down^ tq the 
present year. Next he would give doQi^- 
mentary evidence of different reforms, which 
were proposed by the Government from 
time to time and which were defeated by- 
the activity of the Government < ffipials^ 
He wonld also give evidence of leforms 
inaugurated or attempted to be inaugurat- 
ed; by Lord Ripon which failed and the 
Morley-Minto Reforms, which were sub- 
stantial reforms when they left England 
but which proved futile when they got into 
the hands of the committee here. He would 
give evidence of the Public Services Com- 
mission and the Industrial Commission, 
the latter to show how the industries of 
the country were not allowed to be de- 
veloped by the officials here and bow the 
industrial interest of this country nas 
sacrificed to Manchester. Prom the Public 
Servioes Commission Report whish was pnb- 
hshed in 1917, he wonld show how the 
promisee made in the varions proelamations 
of sovereigne beginning from 1858 down, 
wards were not allowed to be fnl611ed and 
the qaestion remained praotioally in the 
same, condition as when that Commission 

lit “>e pre. 

sent Reform Soheme and show what the 

proposal was and how it was sought to he 

‘.b® ?ffi»ials here. In eoostitntion' 

Parliament through the Secretary of State, 
but in reality Parliament had neveij exerois. 

sibln ‘b'e country were respon- 

sible to nobody. The Provincial officials. 

here were responsible to the Goverament of 
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Beosa], wbiob was respoosible to the Gov- 
orDment of India, whiob was responsible 
to the Seoretary of State, wbioh meant 
nothing, and the Secretary of State was 
responsible to no one. That was the prao 
tioal working, altbongh in theory it soonded 
weU. Farther he would give evidence of 
the different political q^nestions agitating the 
minds of the people now and the state of 
public feeling. 

[Mookbbjeb, J. — Is that oral ?] 

Documentary aod oral. I ehall give evi- 
dence of the events which have happened 
in the Panjab, and the state of feeling of 
the people in general with reference to 
that. 

[WooDSOFFa, J.— With a view to show 
what P] 

To show that it is to the interest of 
Government that the etata of such feeling 
should be brought to its notice. Further 
to show that it was with the object of 
ventilating a real grievance, which negatives 
any seditious intent. I want also to give 
evidence by calling several gentlemen to 
state what effect these articles had on their 
minds and which is the olas.s of persons who 
road the Amriln Bazar / atrika. 

Counsel then dealt with the artiolee from 
ths point of view of the law qaestions he 
bad raised and had not concluded when the 
Court rose for the day. 

Mr. pas, on behalf of the Petitioners, 
oontinniDg bis argument the day follow- 
ing, said that in reply to a questipn 
a'.ked by Mr. Justice Fletcher the other 
day with regard to the word ‘tendency” 
he would cite before their Lordships the 
case of Reg. v. Burns (5). 

[WoODROfFB, J.— Mr. Advocate-General, 
do you rely upon the deoisiou in Mahomed 
AlVs casi^ (1).] 

i.Tho Advocate- General.— I rely upon it eo 
far as olauee (c) is oouoerned.j 

[WooDaoFPs, J. — Will you develop that 
argument PJ 

The Hoii’ole Mr. T, 0. P, Gibbons, 
Advocate General (with him Messre. S, R. 
Das and B. 0. Sen), for the Crown. — What I 
say shortly on th<it is this. So far as clause 
4, coupled with (c). is concerned, no ques- 
tion of intention arises at all. And to that 
extent, I rely on Mahomed Alt, In re (l) 

Wo'jj OFFS, J.— What about the other 


clauses ? In order to get a comprehensive 
view of the seotiop, we shoald like to 
know how those stand. J 

I shall snbmit the same argument with 
regard to the clauses from (o) to f/). Ten 
have got to look at those words and you 

have got to see whether there is an offence 

under clause 4. 

[ WooMot'Fj, J._And the qoeetion of in- 
tention is quite immaterial ? I 
Yes. 

[ WooDROFKg, J. — Wo wish to consider if 
that >9 yonr v.ew on the Privy Connoil 
case [Mr, Be>a»t , case (3)]. whether it can 
ho said that the Privy Connoil decision in 
a^ respect affects the decision in 4 1 Calcutta 
lUahomed Ah, In re (i;] or whether the 
matter ehonld go before a Pall Bench.] 

With regard to the Privy Council decision, 
what I say IS th,s. We have no propel 

09. We have obviously an incomplete eg. 

tract of what the P.-ivy Council is alleged 
to have said. ® 

LWoODSOFFg, J -What do you say so far 
as the record of the Privy Council decision 

that^^h"^*! ‘‘ assume 

that the intention is immaterial? The record 

ns “a° 9 * report before 

ns as it goes, does it show that the 

demsion in Mahomed Ah, In re (1) is defea- 

It looks like that. But I submit that 
It will be extremely unsatisfactory to Lt 
upon that report. Until we get a detailed 

copy of the judgment of the Privy Council 
I submit your Lordships shoald leave out 
that extract altogether, and we shnn?^ 
argue it on the eases ’of which we La- 
got authoritative reports. We wireH*' ! 

r.‘ «>■ - 4 

L Fletcher, J.— The Times Law * 

comes out in weekly parts 
mail we have of th« i 

to be there ] I* onght 

It is not there. 

I Mr. F. R, DaSt^^l r 

ported until it U aotuallv ‘I 

Majesty.] by Hia 

1... .... L.,d.l,lp. 
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tbis matter at all unless you g'et a 
full report of tbe Privy Oounoil judgf- 
ment ? 

[MooRBRjf, J.^How soon oau we get 
a oopy ? We cannot very well ignore what 
has appeared. Suppose we give a decision 
and the matter is taken up to the Privy 
Council, it will be said that our decision 
is quite contrary to the Privy Council 
decision. ] 

I am now told that tbe Madras High 
Court has got a oopy. 

[Fletcher, J, — Is that official or semi* 
official P] 

The Government Solicitor, Madras, has 
sent ns a wire saying that the High Coart 
has got a copy. We will send a telegram 
to-day to the Registrar of (he Madras High 
Court. I do not know whether the Coart 
should send a telegram to the Court itself. 
If we apply, we have got to apply to the 
Solicitor and he will have to apply to the 
Court for permission to supply us with a 
oopy, 

i. W00D>i0PFB, J. — We will send for the 
Registrar and see if it is not possible for 
tbe Registrar of our Court to communicate 
with tbe Registrar of tbe Madras High 
Court 1 

[Fletguer j,— I t is Mrs, Annie Besani v. 
Advocate General of the Government of Madras 
(3). That is how it appears in the Times.'] 

The report is beaded in the matter of tbe 
Indian Press Act, 1910, section 4 (1), and 
in the matter of the New India Printing 
Wo.'kp, 

At this stage the Registrar came and 
their Lordships communicated to him what 
be was to do.] 

[Mr. Lahtrt, who appeared with Mr. Djs, 
said. — The case, I see, is already reported 
in tbe . Times Law Report which came 
yesterday. It is the last case. Tolume 35, 
page 500. 

[Fletcher, J. — Tbe Weekly Reports and 
the Solicitors' Journal come every week. 
Tbe Times Law Report comes cot every 
week too. It may be repotted in one of 
them.] 

[WOODROFPE, J. — Would you read us that? 
We have not got another oopy. If that 
decision of the Privy Council does affect 
41 Calcutta ^Mahomed Alt, In '■e (1)], I 
suppose we will have to refer tbe case to the 
Full Bench ] 
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The Advocate-General. — The Full Bench 
will probably have no jurisdiction. We 
will consider that point afterwards. (The 
Advocate-General then read the judgmentr 
of the Privy Council in the case of Mrs. Annie' 
Besani v. Advocate General of the Qov&rnmenf of 
Madras (3) which appeared in the Times Law 
Report, Volume 35. page 506.) The last line' 
of the case runs thus: — Upon careful 
perusal of the several judgments, their Lord » 
ships found that weight has been properly 
given to the several sections. They did 
not 6nd that the section has been miscon- 
strued. ’* 

[Fletcher, J. — -It does not get rid of Ex- 
planation 2.] 

No. It is an attempt to balance the two* 
oases. 

[Fletcher, J. — We must have several 
copies of the judgment I think that a, 
few copies of tbe judgment must be 
taken by a typewriter. A duplicator 
machine will make us as many copies as. 
we want.] 

But there is the qaestion of copyright. 

[Fletcher, J. — I do not think so.] 

I shonld think that is the best thing. 

One has not had the opportunity of read*. 

ing that judgment carefully, but at 6r8t‘ 

blush it come to this that tbe 

view taken by the Madras High Court is 

the proper view. In so far as section 4 

(c) is concerned, there is no question of 

intention and the only question of intention 

comes in under Explanation 2. and then* 

my submission is only on tbe qaestion of 

attempt— not inciting, but an attempt to 
incite. 

[Fletcher, J. — Copies of this judgment 

must have to be made at least for our- 

selves, We oannot follow without this 
judgment. ^ 

The Advocate-General said that it was quite 
clear that when this article came before 
the Government in the Bret instance, there 
was no qaestion of intention there,' 'because 
e words of section 4 were ** whenever it ' 
appears to the Local Government.” Mr. Das 
a only dealt with the first article but 
not with tbe second. The Advocate-General 
submitted that the first article came under 

^ under the Explanation, 

All the complaint was with regard to section 
4 {ci and the Government had followed’ 
strictly the wording of that section and 
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Raid that this artiole, when oarefally read, 
was brought under those words. Governmont 
went further and said that it did not oome 
under the Explanation, whioh was in two 
parts, (o) and (5). In both oases the 
article must oonsist of oomments. As re> 
gards (a) oomments expressing disapproval 
of the measures of Government with a 
view to their alteration by lawful means, 
that was the only view that must be put 
forward. Then there was (6), oomments, 
again, expressing disapproval of the ad* 
ministrative or other action of Government 
without in either oase exciting or attempt- 
ing to exoite hatred, contempt or disaffection. 
On a careful reading of that Explanation 
the words without exciting or attempting 
to exoite ” governed the whole section. 

[WoODEOPFfi, J. — Do I understand you to 
say that intention is not material because 
we have not here to deal with measures or 
administrative action P j 

1 do. 

[W06DBOPPE, J.— What we are dealing 
with is an attack on the Government and on 
a class p] 

Yes. An attack on that class is clearly 
not covered by the Explanation at all. 
They are neither a comment on measures 
of Government nor on the administrative 
or other action of Government. That is a 
sine qua non. Unless that is shown, this 
section does not come into play at all. 
There is this further difficulty in their 
way, that if they are oomments on the 
meaeares of Government, they can only 
make comments with a view to their altera- 
tion by lawful means. 

(,Fl&tcbsr, j. — Measures clearly means 
legislation as distinct from administration Pj 

Yes. As 1 understand this Explanation, 
even suppose they are oomments express* 
ing disapproval of the measures of Gov- 
ernment with a view to their alteration by 
lawful means or suppose they ate comments 
expressing disapproval of the administra- 
tion or other action of Government, they 
neither of them oome under this section if 
there is an attempt to exoite hatred or 
contempt dr disaffection in either oase. 

I.FLGTCHEB, J. — Your argument is that 
comments whioh do not express disapproval 
of the measures of Government with a 
view to obtain their alteration by lawful 


means and oomments which are not upon 
the administration or other action of Gov- 
ernment, do nob come within the Explanation 
at all P] 

Yes. 

{.FLBTCdEB, J. — All other oomments are 
included in clause (c) Pj 

Yes. if the question of onus arises the 
onus surely is on the person who relies on 
the exception. 

The Advocate-General then referred to 
the other sections of the Act. It must not 
be forgotten that the proceedings under 
the Act were against, not the writer of 
the articles as they would be probably 
under section 124A of the Penal Code, 
but the person who was called the 
keeper of the Press. He qnofcei sec* 
tion I24A.^ of the Penal Code and said that 
the word “whoever” there made it personal. 
It the Government were of opinion that 
the Press ^^aB kept in contravention of 
the Act, the keeper of the Press was re* 
Bponsicle. He then cited sections 17, 18 
and 20 of the Press Act and said that 
the wording of the Act and the sections of 
the Act themselves seemed to exclude 
evidence. The whole scope of the Act was 
that evidence was not permissible. If this 
Act was like section 124A of the Penal 
Code- an Act dealing with sedition — there 
would be no need for this section at all. He 
bad authority to support that propcsition, 
namely. Quetn Empress v Bal Qangadkar Tilak 
(Hj The cate in Manmohan Qhoee v. Emperor 
(9) did not in any way contradict 22 Bombay 
iQueen Empress v. Bal Gangadhar Tilak (b;]. 

then rtad section 21 of the Act and' 
laid that in aocoruanoe with that section 
rules had been framed whioh would be found 
in Heoh'e's book, page 424, The whole 
sobeme of the Act showed that it was 
never intended that evidence should be 
gone into, except such evidence as was 
especially admitted under section 20 Id 
none of the reported cases had any evidence 
been given nr attempted to be given ] 

[WooPROPFB, J.. enquired whether the 
other Side would nob be at liberty to nnt 
in other issues, of the paper to show that 
there was no such tendency as was alleg. 


That 
at all. 


waa not oontemplated by seation 
ihe other side must rely 


20 
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argamect, on the oODstrnotion of the writ*:en 
doonmeDt. 

[Moos;bpji» J., remarked that then the 
Crown was at liberty to snpplement that 
by patting in other iseoea of the paper.] 

Aooording to these rales that was so. 
Did not seotion 20, if one read it oare' 
fally, seem to apply to the Government 
only ? What had the defendant got to 
proveF He had got to prove that the 
words were not of the nature desoribed 
in section 4. 

[Mookbrji, J., observed that the Crown 
said that the tendenoy was so and so, 
while the applicant said that it was jnst 
the reverse. There was only one matter 
to be proved, namely, the natnre or ten* 
dency of the words.] 

Supposing there is a sign which to the 
ordinary man in the street means nothing. 
May not the Government put in other 
issues of the paper to show how the 
paper described that sign P 

[MootiESJi, J. — Quite so. Would not the ap- 
plicant be at liberty to put in other issues of 
the paper to contradict the evidence given P] 

The Advocate General said that there 
seemed to be two views about the matter 
and it was difficult to say which was the 
correct one. 

The Advocate^General banded up to the 
Bench three typed copies of the Privy 
Council judgment in Mrs. Beeant's ca^e (3) and 
cited Furusottam Harayan Nande y.. Ohief 
Secretary to Qavernmenl of Bihar Sf' Orma (13) 
which followed the judgment in Mahomed Alt, 
In re (1). The Judges there said they 
were not concerned with what the inten- 
tion of the writer might have been or 
what the reasonable interpretation of the 
leaflet might be and that it was not 
enough to say that the words were not 
likely to bring the Government into hat- 
red or contempt, but the writer must show 
that it was impossible to have that ten- 
dency. Counsel then dealt with the Privy 
Council judgment. 

[Referring to the passage it is not easy to 
say how Explanation 2 adds to or detracts from 
the exact words of paragraph (c),*’ Fletcher, 
J., remarked that it was inevitable that in 
different cases different people might come 
to different oonclusions. Some people might 

(l.S) 40 Ind. Cas. 693; 4 P. L. J. 174 . (1919) Pat 

^6^20 Or. L. J. 177 (P. B.), 
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think that some weight should be given to 
freedom of argument and on the other 
hand there might be other minds that, 
wonld pay more attention to the pxeservation . 
of law and order.] 

The Advocate- General said this was not 
the ultimate oonolueion arrived at by ths 
Privy Council. Beading further, he pointed, 
out that the Judge limited '^intention'* to 

attempt,” He pointed tof the final oonola* 
sion come to and went on to say that 
their Lordships had, therefore, to look for- 
the law on the subject to the Madras oasft 
which had been approved by the Privy 
Council, which said that as the Judges in 
the Madras case had come to a oonolusion. 
on a question of fact they could not in- 
terfere. This seemed to exclude the people 
who had read the article. The. Privy 
Council could rely upon the joint knowledge 
of the Judges themselves quite apart from 
any evidence. A fair conclusion to draw 
from the Privy Council judgment was that 
they had carefully considered the oonolu- 
sion which the Madras High Court had 
come to. The Privy Council had considered, 
for themselves seotion 4 and the necessary 
sub clauses and also Explanation 2, and 
while expressing the opinion that it was 
not easy to say how Explanation 2 with 
its qualifications added to or detracted 
from the language of paragraph (o) and 
while saying that the English judgments 
were of considerable assistance in interpreting 
the language of the Press Act and whilst 
giving an explanation of clause 2 coupled 
with Explanation 2, they ended up 
by saying that they were not going to 
disagree with the oonolueion which the 
Madras Court had come to. If this Court 
thought the words in the articles of the 
Amrita Bazar Fatrika were an attack on. 
the Government or an attack on a class, 
it came under section 4 and there was 
no question, he submitted, of going into 
evidence at all. There was no question 
of intent at all, and, therefore, no question 
of evidence. The only evidence that could 
be given was under seotion 20 and no- 
other evidence. He enquired whetheis their 
Lordships wished to bear him further Qv 

were simply going to decide whether evidence, 
was admissible or net.. 

[WoonROFVB, J.^We think that we should' 
bear Mr. Das ou the question of th^ 
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interpretation of this eeotioo, whether io 
view of a proper interpretation o! the 
seotion eyidenoe ean be given io the oaee of 
these two articles.] 

Mr. Das then addressed the Cjnrl and 
submitted that apart from Ecplanation 2 
altogether, the section described something 
which reqairsd a seditions indent. The 
words in the main session de'^oribed sedi- 
tion, which reqaired what was called 
seditions intent. He sabmitted that it was 
clear from the wording of the section 
itself. It conld never have been the 
intention of the Legislature that they shonld 
not look to the intention or pnrpose of 
an article, bat were only to see if there 
was some man somewhere npon whom 
some effect of this kind might possibly 
be prodnced. He cited the case reported 
as Queen- Empress v. Bal Oangadhar Tilak (8) 
to show that be Oonrt mast consider the 
class of persons who read the paper and the 
time and circamstances of pablication. 

Mr, DaSt continaing his argnment the 
following day, said that there were two qaes* 
tions which arose, so far as the evidence was 
concerned, on the consideration of the 
sections. The first was, was the evidence 
admissible at all, and, secondly, what 
woold be the relevant evidence? He sub- 
mitted that on the interpretation of the eec- 
tioDS themselves, apart from any judicial 
anthority, it was clear that to constitate an 
article or the paper published of the des 
oriptioD which was mentioned in seotion 4, 
certain intent was necessary, which Connsel 
described as seditious intent. He placed 
before their Lordships the wjrdq a'^ed in 
the sections, namely, “purpnee,” “likely,” 
tendency,” “directly,” “indirectly." for 
their consideration, and said that all tho^e 
implied intention. They found the .same 
words u^ed in the judgmeots of e unieat 
Judges. The contention of the ocner side 
was that the word “intention” did not 
appear in the governing clause — s oriuj 4 — 
itself and, therefore, ‘ intenti m" did not 
come in, Hi8an‘>wer was, ‘ lo jk at secti m 
12 (iA of the Penal Code.” If one matter w iS 
settled beyond any possibility of argumant 
to the contrary, it was this, that nndsr 

section l2l)A they did require seditions in* 
tent. Every case which had been decided 
on this point laid down that there was a 
(jiiBstioQ of intention under section 1244, 


He relied on the decision of the Privy 
Council to show that intent was necessary 
even apart from Explanation 2. 

Counsel then said that it was clear 
that whether they had got the Expla- 
nation or positive enactment, the question 
of intention was necessary and evidence 
had to be given What was relevant 
evidence in oases of this description? First, 
evidence as to the time, the place, the 
oircumstanoes, and the intention of the 
article was admissible. That was sup- 
ported by Reg. v. Sullivan ( t), Queen* Empress 
V. Bal Qangadhar Tdak (8) and Mrs. Annie 
Besant v. Government of Madras (*^). 
Second, evidence as to the existing 
state of public feeling in the country. 
That was important, and the Bench would 
find that in Q’leen* Empress v. Bal Qangadhar 
Titak (8) and Beg. v. Sullivan (4), Third, 
eyidenoe as to the character and desorip* 
tion of that part of the public who might 
be expected to read f-he articles. That was 
based on the Privy Council decision. 
Fourth, evidence showing the general 
policy of the paper. Fifth, evidence of the 
nature and tendency of the words used in 
the 'articles in the light of previous articles 
in the same paper. Sixth, evidence from 
other sources as to the meaning of the 
words used. Hi^ authority for th»t was Queen* 
Empress v. B-d Qangadhar Ttlak (8). For 
in-^tanoe, a word might be used from the 
Qieen’s Proolamatiou and it might be neoes 

sary to ex dain that word. 

[Fl^-TCiiek, J. — 1 3 ippo&e the King’s langu- 
age has the sami meAoiug in Oaloutta as 
in L indoD ] 

For UMt*noe, one of the artiolas begins by 
referring -o a omoarb. I am encitled to 
show what tha^ oompiot is and how it is 
aaler-t r.d in thi.-, ojantry, otherwise your 
L.rish.o. w.ll no: nodsr.tand the oompiot. 
O' referanoa is male to a p.rtiaular aui- 
t*tim m thise.untry. T .ur L ird^pip^ ^,8 
not a. are of that partioulir agitation I 
am entitled to ehow ho w it ia understood by 

t-ie ne.inlA hora “ 


Act 


ue ojQcenaea that it 

deal, w.tn ,snoh eyidenoe a, waT ““V 

misiible unier the ffeooral law Fn . * 

of huo intentioa he oitad the Full Seno'h’’*’^*^ 
(Ut ao A. 55 at p. 69; A. VV, N. (1898). ’ 
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said that be ooald give evideooe as to habits 
o{ epeeob. It was admitted on all hands 
that if there was a qaestion of iDteot 

evideooe was neoessary. He then tamed 

to the seooad article and said that it 

referred to the employment by the exeoa- 
tive of the military to shoot down 

people. That was an attaok on the adminis* 
tration. 

[WooDBOFFE, J.— Sappose it was. Would 
that jastify the writer of the article 
to say that the exeoative were ^ho^tia? 
do?7n people at their owo sweet wiDP] 

The question is what is my intentionp 
If I have overstepped my limits, the question 
of intention comes in. 1 am not asking 
your Lordships to hold that this is legitimate 
but to show yon what my intention was. What 
is the duty oE a journalisip If be dads 
that tbrougboot the country there is a feeling 
because of the employment of troops, if be 
Bnds that there is a general feeling of 
alarm and apprehension that the reign of 
law has gone, is it or is il not his 
duty to point that out? 1 should have 
thought that in every civilised country it 
must be a poor sort of jonrnalist who 
cannot do that. If it is not the duty 
of a ioarnaUst to do that, I don^t know 
what is. 

Gonnsel then stated that the second 
article was a criticism of the administrative 
action taken at Delhi and also in the 
Punjab and was also criticism of the 
Rowlatt Act. It pointed out the state of 
pnblio feeling on information received. 
The expression in the second article “shot 
down like oats and dogs’* referred to the 
fact that while in England the military 
fired at the lege of a mob, that was not 
the case in the Punjab riots He sub- 
mitted that with regard to both articles 
he was entitled to call evidence. 

[WooDKOFFE, J. — For reasoDS which we 
will give later on in our judgment, the 
evidence which the applicant proposes to 
give upon the question of intention is, in 
our opinion in this case inadmissible. Nor 
is such evidence, in our opinion, in so far 
as it is covered by section 20 of the Press 
Act, admissible in proof of tendency. In 
so far as such evidence may be covered 
by section 20 of the Press Act, that is, 
in so far as it consists of copies of the 
newspaper published after the oommenae* 


maut of the Asb, Wi will deal with the 
matter if and where such evidence is 
tendered.] 

I intended tD tender copies of the newi- 
paper. 

LWoodrofpe, tT. — Do you intend to tender 
them DOW P] 

Yea, ona by one. There are about 
twenty of them. They are those of 15th 
Fobrnary 1917; 7th April 1917; 18th April 
19i7; 28th April 1917; 24i!:h May 1917; 
4th .lane 1917; 2 ith September 1917; 

27th September 1917; 23th Septembor 1917; 
23rd August 1918; 16th August 1918; Sth 
January 1919; lOfih January 1919; l8th 
January 1919; 6th February 1919; l9th 
February 1919; 25ta Marsh 1919; lOub July 
1917; 13bb July 19i7; 14th July 1917; 3rJ 
August 19t7; 18tb August 1919; 7th 

August 1917; 17ch Augost 1^7; 24th 
August 1917; 17th April 1919; 5th June 
l9i9; 15bh June 19.9; 2l8t December 
1^18; 2 .^th August 19^9; 7th F.^braary 
1919; 2ad Miy 1919 and ;)th May 1919. 
This is what £ have gob now, but having 
regard to your Lordships* order some more 
issues will have to be put in. 

[Fletcher, J. — Have these any connection 
with the articles in questionpj 

They show the policy of the paper and 
bear upon the words of the section. 
They are tendered nnder section 20 on 
the nature aud tendency of the articles. 

{.FLCTOdBR, J.— There mujt be some limit. 
There must be some connected article or 
series of articles.] 

Mr. Das referred to Batan Lai’s Law 
of Crimes, lltb Edition, page 1186, as 
showing that evidence might be pat in 
to illustrate the general policy of the 
paper; and, secondly, evidencs which had 
connection with the articles complained of. 
He tendered those newspapers on both 
those gronnds. 

[WooDROFFs, J.— The Madras High Court 
dealt with the question of policy as a 
question of inteotion and admitted papers 
in those cases where, in the opinion of 
the Court, the question of intention was 
relevant.; 

[Fletcher, J. — Under section 20 you are 
entitled to give some form o:^^ articles in 
evidencs and we shall have to gothrongh 
those articles as yon tendered them and 
see which are relevant. We have j (not 
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seen them and do not hnow whether they 
are oonneoted or not.] 

Mr. Das , — As I anderstand you, you 

will only allow auoh artioles as are oon- 
neoted. 

^ think the Madras oase 
said that there must he some oonneotion. 
It IS another matter as to what kind of 
oonneotion is required. Of course we oannot 

aay that they are oonneoted until we see 
tbem.J 

[MoOKERjftE, J, — Apart from the question of 
intention and policy it will be admissible 
m aid of proof of the nature and tendeooy.J 

Mr. olaim to put them in under 

both these errounds. 

[WOODKOFFE, J._Any artiolo that yon rely 
epoQ merely to show the polioy of the 
paper is inadmidsible.J 

A"™® disoQSMon the Conrt direat- 
ed Mr. Das to give a eomplete copy of 
eaoh issoe he intended to put forward to 
the Ad voeate. General, and as regards 
the Court It would be suffioient if extraots 

from the papers were made into three sets 
and handed to the Court, j 

Mr. Da, said that before he prooseded 

artfir”® l°l® *‘'’®‘'' tte different 

r^snei nf " appeared in the previous 

from Odger on Libel and Slander ” 
oafs* Edition. After reading the 

desired in 

the light of those observations to plaee 
ome of the artioles in the previous issues 
Of the paper, to show the nature and 
teodenoy of the artioles in question. He 
then toad the artiole of the l;lth February 

Coln’t » ®^ ‘he 

ountry. He tendered that article for 

and "'■‘h the Kmpire. 

and whioh showed how the Empire was 

hurt and how the Empire was saved. It 

showed the real meaning of the word 

Empire'- used by the Amnta Bazar 

1917*“’ T ®d e''‘‘?r‘® ‘'’® AP"1 

917 was headed India and the Empire 

life Th “ • “““° ““aial 

deal rhe “*“1“ , ‘he empire 

Ideal The article of the 1th April 

while “H headed India and the E mpire,” 
Michael .0*D.^er” was the headJit 
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April 1917. 


the artiole of the 28th 
Counsel read those artioles. 

[The Advocate General— There is a much 
more intereatingr artiole than that— the 
next one of the 28th April,] 

1 will put in the whole paper. You oan 
use that. 

Continuing. Mr. Da. said that the 
oentral idea of that artiole was that the 
prosperity of the Empire meant the 
prosperity of India and that the pros- 

wUhout the prosperity of the Empire. 
The objeot of this artiole was to have a 
radioal ohange in the system of adminis- 
tratioD. and that ohange was to be oon- 

sistent with the idea of the federal empire 

been erpressed in the artioles 

of the Amriifa Bazar Patr.ka and also by 
different sperobes of statesmen in England 
In feet It was based on the announce.' 
ment wbioh was made on the 20th of August 

i- artiolo of the 24 th 

^fts headed “The Empire ” 
The Advooate General.-There is a great 
deal more in that artiole. Please read from 
the ideal of the real Empire.”] 

* 1 . the artiole. said 

that brought out the meaning of the artiole 

very prominently. They wanted a radioal 

Tb ‘'® whioh would 

hlrf b ‘J'® *'®®!. whioh they 

August m7'.° of the 20th 

siTuation"] ' ‘>-®®®‘>t 

So indeed it is. 

tbe portion. Mr /)«. 
said that It carried out the -a 

If that was seditious, of course thev 
guilty of geditioD., How could I 7 
deal with politics without n ' 

ing was wrong and was nnf • pnrsn- 

with the pronounoement of tliVs r®® 

of State and the V.oeroyP T^t Secretary 
true imperialism. Connsel then ‘ 

headed The King-Emperor’s Ri .. 
read the annonnoements made 

tary of State from the issue 

August 1917. the Prooeedirgs nf the*i 
Legislative Connoil of the 20rh « Imperial 

eoptaining «ir Hugh Bray's 8peeX‘’‘®Sb 
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appeared in the ieene oE the 22ud Septem- 
ber 1917^ and the prooeedin^ra oE the Euro- 
pean Association meeting held at the Dal« 
honsie Institute, Caloutta, on the 26^h 
September, whieh appeared in the issue of 
the 27th September 1917, and read the 
article oE the 25th September 1917, headed 
‘*The Threat oE White Revolt,”^ and that 
oE tbe 27th September, headed **The Situa- 
tion in Anglo lndia»” He said that the 
point taken in those artioles was that 
whenever a reform was proposed, it was 
the offioials who opposed it always, and 
they had done it along with the European 
meroantile oommuoity. There was the 
following seutenoe in the article oE the 
27th September: '*Tbis administration and 
exploitation has been fatal to our eoonomio 
advanoement.’’ Counsel said that the words 
*'admini 8 tration and exploitation*’ we^'e used 
by Lord Ourzon. 

[Fletcher, J, ^Are those the aotaal words 
used by Lord Ourzon?] 

Yes. Of course Lord Curzoo explained it 
afterwards that be did not use tbe word 
^'exploitation” in that sense. Each sentence 
used in this article can be supported from 
tbe declaration of responsible Ministers from 
1870 downwards. 

Counsel then read articles of tbe 23f*d 
August 19 18 , heided "Pr-otioal Pr) 3 f.- 4 ;" 
16 h Angus L9l8, "The HiXtre^Qjs'' 8 , L'ne 
Moderates and tbe Anglo^iudiau Press” 
ttb January L9id 'inlian Nttionalt-iit 
aod the B('iti<*h aci?? lOco Jaoui y 
19.9, 'Sir Wiiliau Dike’-i Riply to Bt 
trems's;” and tbe iSth January X9i9 
"The Peace Oonferenoe.” 

At tbi^ st^ge Mr. Dae said that be was 
very tired and tnat with the permibSlon 
of the Court bis ju .ior, Mr. I, B. 
would read tbe remaining articles. 

Mr. I. B. Sen then read tbe ar<ia1e of tbe 
8 th February 1919, headed, *' Toe Viceroy’s 
Speech,” and tendered Hit Excalleocy tbe 
Viceroy’s speech itself made at iha msiti og 
of the Imjerial Lagidaciva 0 uacil a-td 
which appeared ic the same iStU^ of toe 
paoer. 

[Fletcher, J. — There ic no proof that it is 
His Excellency the Viceroy’s soeeao.] 

[I'be Advocate Ganeral. — Coe factthatit 
appears in this pa ler sb ws pr* wi/acie th*t 

it is not Hie Excellency tne Vioerjy’sapeach,^ 
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[Wo3DROF?i, J.— What has this got to do 
with the case before os? J 

Mr. 5en.— In the first article lhareis an 
attack upon certain officera racttitted in 
England and upou the British msrcantlle 
community. 

[WooDROVFE, J. — We are dealing ^th 
section 20 of the Press Act.] 

This is only for the purpose of nndei^- 
standing the article which this paper had 
written npon this spsech. 

[WooDSOFFa, J.— What ia there to under- 
stand? We cannot understand the article 
unless wa have the speech before us. Wa are 
of opioion that this speech is not ralevatlt.] 

Counsel then read tbe article of the 19th 
Febrnary 1919, “Buropaan Association’s 
Latest Effusion,” in which occurred the 
words the people of this eonntry will no 
longer submit to be ruled by every Tom, 
Dick and Harry.” 

[Flbtohir, j.— Is it worth reading that 
stuff?] 

[The Advooate'General.— There is a great 
deal of vulgar abuse in tbe earlier part cf 
tbe article.] 

Counsel next read articles of the 
2>th March 1919, "Passive Resistance;” 
10th July 1917, “Self-Governmant as I 
Home Rule I;” 13th July 1917, '"Self- 
G^v^^nme^t and Bome Rile. H;” Ittb 
J ily 1917 (jird Ri nail stay’s Wj*d Of 
Jiacioi Ni 2;” ird AaguU .917, "Toe 
TdiC of L^iler^ ijj** 185b Aigist I9i7, 
7f.h Au^u^o 191; i7flo i9l7, 

"H mi Rite aid Pruiin- P iii 2dctl 
Augu.t 19-7 and Isc April 919, “Ths 
Satyagraha Day at Delhi.” That was the 
report upon whieh the second article was 
ba-ed— the report of what to)k ptafa at 
Delhi, Libore aud Anri sir. Hi oim- 
meaorid to read a telegram from tbe Presi- 
dent jf the Sa^yag^ah dabha, Dilhi. 

LFosrc Bs, .1., enquired wbat proof 
there w*s of that telegram aud how it 
was reUvant J 

Inaddii)Q to that teli<ria there was 
aim paoii.oii i celig'aa '■a<‘iha Asso- 

oiacad Press aud toe article commented 
upon those telegrams. 

[WOODROFFE, J., remarked that the 
telegram was rejected, but Mr, Sen , 
could read tbe comment ] 

[Mr. Dis then rail the reuii-iing irticles^ 
pracGicaliy aUeE waisa were rejeicCdf 1 
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[WoODROFFB, J. — All the issues of the 
Amriia Bazar Patfika and eztraots from 
those iesnes whioh have not already been 
rejested, are now rejeoted and will be mark- 
ed as snob.] 

Mr. Dae then asked permission to refer 
to different legislative enaotments, proola* 
mations of sovereigns and ntteranoes of 
ministers and statesmen as part of his 
argument. 

[Woo ^ROFFB, J. — To prove whatr] 

To explain the articles. 

[WoODROKPS, J. — What passages oan those 
articles do you say these dooaments explain?] 

The whole of the articles. 

[WoooROPFB, J. — Then we hold that we 
oannot allow it.] 

Then that is my case. 

[WoOBROFFB, J. — We don^t wish to bear 
yon, Mr. Advooate-General, unless yon wish 
to say anything.] 

The Advocate General.— 1 don’t wish to 
say anything further. 

(.WooDROFFB, J.— We reserveonr indgment.] 

JUDGMENT. 

WoODRCFFB, J. — This is an application by 
the Keeper of the Amrita Bazar Patrika 
Press and of the Amrita Bazar Patrika Co., 
lid., under section 17 of the Press Act I of 
1910 asking that this Court may, under sec- 
tion 19, set aside the order of forfeiture whioh 
was passed by the Government of Bengal in 
respect and in oonsequense of two articles * 
published in the -Amriia Bazar Patrika news- 
paper on the 10th and 12th April 1919, 
which are reprodnoed as annexures to the 
petition. The grounds of the forfeiture are 
that the first article was, in the opinion of 
the Governor in Oounoil, likely and has a 
tendency, directly or indirectly, by inference, 
suggestion, implication, or otherwise, to bring 
into hatred and contempt the Government 
established by law in India and the officers 
of the said Government, recruited in 
England, and to excite disaffection towards 
the said Government, and that the second 
was likely and bad a tendency, directly or 
indirectly, by inference, snggestion, implica- 
tion, or otherwise, to bring into hatred the 
Government established in British India and 
to excite disaffection towards the said Gov- 
ernment. The Government, therefore, acted 
under the provisions of section 4, clause (c). 

I will deal at once with a contention of 

• See Appendix — Ed. ' “ 
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Mr. C. R. Das, Conusel for the applicant# 
that the order was bad in so far as it does not 
state that the '^officers of the said Govern- 
ment recruited in England” were in India. 
It would have been more formally correct 
if this had been expressly stated. It is, how- 
ever. obvious that the reference is to officers 
in India and not, as suggested, to officers in 
Mesopotamia, England or elsewhere. Fur* 
ther, whatever the order may say, we have, 
(as pointed out by my brother Mookerjee 
J., during the argument), in disposing of the 
application, to see whether the article is not 
obnoxious to the provisions of section 4 which 
include, amongst others, attacks upon any 
class nr section of His Majesty’s subjects in 
British India. Further again under section 
22 of the Press Act the only ground upon 
which the Court can set aside a forfeiture is 
that the matter which is the subject of it 
does not contain words of the nature describ- 
ed in section 4, sub section 1. No objection 
oan be taken against the forfeiture itself, but 
it may be set aside under section 19. I hold, 
therefore, that this objection fails. 

The substantial question is, whether the 
articles or either of them fall within the 
provisions of section 4, oUuse (c), or are 
excluded therefrom, on the ground that they 
are comments expressing disapproval of the 
measures of Government with a view to 
obtain their alteration by lawful means, or 
of the administrative or other action of the 
Government established in British India 
without exciting or attempting to excite 
hatred, contempt or disaffection towards 
the said Government or hatred and con- 
tempt towards a class or section of His 
Majesty’s Rubjeots in British India, , the 
officers of the said Government in India 
rsoruited in England. 
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corns to the conclusion that they were not 

likely and' bad not a tendency to excite hatred 
and contempt towards the Government and 
class against whom they were directed 
But it is urged for the applicant that even 

if, standing by themselves, the articles have 

this effect, it is open to the applicant to show, 
and be offers by evidence to show, that they 
were written without seditious intent. He 
then says that if he oan show this alleged 
absence of seditious intent the forfeiture must 
be set aside. The argument involves the 
following oonBidepations:— ^ 
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la tbe qneatioD of intention immaterial in 
any, or is it material in every, oaae oomin^ 
under section 4P If tbe answer is in tbe 
negative to both propositions, then as regards 
wbat provision of section 4 is intention 
to be investigated, and do tbe articles in 
question come under that provision or not? 

If I were dealing with tbe matter as res 
Integra and without reference to two of tbe 
decisions to wbicb I later refer, 1 should 
have been disposed to hold that the inten* 
tion of tbe Legislature was that tbe Court 
should look at tbe articles and say whether 
tbe meaning of them was such that they were 
likely or had a tendency to have tbe effect 
mentioned in clanses (a) to (/) of section 4, 
and that, upon a consideration of this ques* 
tioD, tbe enquiry into wbat was tbe intention 
of tbe writer or publisher was not material, 
though in iudging tbe nature or tendency of 
tbe words used, evidence of tbe particular 
character mentioned in section 2 ) might, if 
it were necessary, be admissible. 

Here I may interpose to point out that tbe 
word '‘intention” is often loosely used. 
Thus we hear tbe expression * intention of a 
document.” A document cannot have an 
intention nor a motive, nor can it “attempt” 
to do anything. Intention, motive, attempt 
have reference to persons and denote psyobo> 
logical facts of which a document may be 
evidence. The so called ‘ intention of adocu* 
ment,” as distinguished from the state of 
mind of its author, is nothing but its mean 
Ing. So far as tbe document is concerned, 
its so called ' intention” is its meaning. The 
Press Act in my opinion was framed to enable 
tbe Government and the Court to deil with 
the meaning of documents and not with tbe 
intentions of their authors and publishers. 
It is the criminal law of sedition which 
deals with the latter. So on an application 
to set aside a forfeiture it was intended, I 
believe, that tbe Court should (apart from 
section 20) look at tbe document and ascertain 
on a fair reading what was its meaning and 
should then say whether tbe words used, 
when properly understood, were of tbe nature 
or tendency mentioned in clauses (a) to (f) 
of section 4. If it is not shown that they 
are not of this character then the forfeiture 
is upheld. If, however, on tbe true con- 
struotioD of a document the Court is of 
opinion that it is a disapproving comment on 
the moasuro^ or actions of Government, or 


tbe administration of justide which Ts not 
likely and has no tendency to excite the 
hatred, contempt or disaffection referred to 
in clause (c), that is, if it is a temperate and 
allowable criticism of‘ such measures or 
actions, then the forfeiture is to be set aside. 
The Court in every oaae is, in this view, con- 
cerned with tbe meaning of the writing and 
not with tbe intentions of the writer. Inten- 
tion is in this view tbe subject of criminal 
proceedings for direct sedition against persons 
under section 124^, or indirect sedition 
under seoUon 163A. of the Penal Code 
and not of forfeiture of security given and 
document issued by a printing press. 

It is true, however, that the wording of 
Explanation H of section 4 does raise a diffi- 
ouUr, for it uses words which have been 
relied 00 , and have been held, to show that 
tbe question of intention is, in certain oases, 
material; that is, the applicant may in the 
case of disapproving comments on tbe 
measures (which, in my opinion, means legis- 
lative measures) or administrative or other 
action of Government, or the administration 
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comments there was no attempt (which 
implies intention) to excite the hatred, con- 
tempt or disaffection mentioned in clause (c) 
of the section. Not improbably, the wording 
of this Explanation is due to Odreless- draft- 
ing, tbe draughtsman overlooking the fact 
that he was importing into a section dealing 
with documents of a particular nature or 
tendency an explanation taken from section 
12'iA of the Penal Code, which deals with 
an offence by individuals for tbe establish- 
ment of which a seditions intention is neces- 
sary. This was pointed out by Abdur 
Rahim, O. J, [Mrs. Annie ifesant v. 
Government of Madras <2) in his obseryai 
tioD that the Explanation imported the 
question of intention, while clause (c) of 
section 4. to which the Explanation is 

attached, 18 not concerned with the intention 

of the writer of the words charged. It may 
be as was argued on behalf of the Crown in 
Mrs case (2), that “attempting to 

incite is a loosely worded equivalent of 
tending to excite,” but this coostruotion waR 
overruled and we must, as Abdur Rahim, J., 
says, read Explanation 2 as wo find it. » 
However this be, this view of tbe section 
19 no longer open, for it has been held by 
the Madras High Court an. tha cited 
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that whilst iotentioD is immaterial so far as 
olansds (a) to (/) o! seotion 4 are oonoeroed, 
it is material if the case falls within 
Explanation II, when the Ooart is jadfriQg 
whether there was an attempt to exaite 
hatred and contempt by comments coming 
ander that seotion. It follows, therefore, 
that intention is only material if we 
have to deal with comments on the 
measures or actions of Government or the 
administration of jastioe, and it is not 
otherwise material. These commsnts again 
are not protected if they in fact excite 
or attempt to excite hatred, contempt and 
disaffection, bat are protected if the dis« 
approving comments on the measares of 
Government are made with a view to 
obtain their alteration by Uwfnl means, 
or if they, are made on the actions of 
Government or admioistration of justice, 
and if in both these oases there is no 
attempt to excite hatred, contempt or 
disaffection. As * attempt*’ implies intention, 
an inquiry whether there has or has not been 
Such an attempt involves, it has been 
held, a onsideration of the question of 
intention. 

This view must be taken to have been 
approved by the Privy Council, which in 
the appeal from the decision of the Madras 
High Court observed as follows: — "Upon 
careful perusal of Che several judgments 
their Ijjrdsnipa 6nd that weight na-* bean 
properly given to the several port-tons of 
the seotion. Toey do not dnd tbat the 
section has been misconstrued” [ idrs. Annie 
Besant v. Advocate General of the Qootrnmsnt 
of Madras (3j], 

Mr, 0. R. Das has argued tbat the Privy 
Gonnotl overrated the distiuccion which the 
Madras High Coart drew between toe 
operative part of section 4 and the Ex 
plaoation to clause (c). 1 am unaole to 

accept this cootention. It is true that 
their Liordsbips say tbat it is not easy to 
eee how Bxplauacion 11 adds to, or de- 
tracts from, tne direct language of clause 
(c>, but IG does not, therefore, follow that 
the questiOQ of intenttoo, wnicb la matsrtal 
In Gba paroicalar cases mentioned in the 
Explauation, is thereby made ui*cerial as 
ragaris eiuner ocher oases under oltuse v.c^, 
or ah pcjer clauses of saclion 4. L chink, 
however,- a legitioiiCa argauenc may oe 
raised as regarda tne subseqaenc passage 


of ithe judgment of the Judicial Committee 

which commences with "in substance the 

question under clause (o) of section 4” 

and which is relied on by the applicant 

to show that the Privy Council did not 

draw any distinction between an attack on 

the Government as such and comments 

on its measures and actions, and that it 

treated an attack on a class as involving 

intention though no mention is made of a 

class in Explanation II, and though, as 

the Judicial Committee later point out the 

words in clause (c) which refer to the 

hatred or contempt of a class or seotion 

are not limited by Explanation JI. On the 

other band the judgment of the Madras 

High Court, which is affirmed, clearly 

holds (page 1120^.1 that seotion 4 allows 

less scope to oritioisms of the measures of 

Government, and that (as already stated; 

the operative portion of seotion 4 does 

not make the intention of the writer 

material when considering whether the 

words are not of the nature described in 

seotion 4. Attacks on a class or seotion 

are not mentioned in Explanation li, and 

the Judicial Committee pointed out that 

the words in clause (o.), which refer to 

the hatred or contempt of a class or 

seotion, are not limited by Explanation II. 

Finally they say tbat "the seotion has 

not be«n misoon^jirusd” by the High Court 

of Malras, which very clearly distinguishes 

between the oases where intention is, and is 

not, material. Mr. C. R. Dae has snggested 

that the Judicial Committee in making the 

last observation was referring to the 

manner in which the Madras High Court 

bad applied the section, but this is not 

so, as the Judicial Committee then go on 

to deal with tne application in detail of 

the principles of the law to the language of 

the various articles then before the Court. ' 

These observations are sufficrent to dispose^ 

of the argumant that toe question of 

seditious intent is material in every case 

coming under clauses {a) to (/) of the 

body of the section. But as the point is 

of importance and has been argued at 

great length, 1 will farther examine it. 

Put in the most condensed form fche 

contention of the applicant’s Counsel is 

that before the Press Act can be put into 

operation in any ^se. it must be 
•Page of aw H.^Ed. _ 800 s^ 
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that the offecoe of cedition bas been 
oommitted, or to put the matter more 
aconrately with referenoe to the terms of 
seotioDs 17 and 19, the forfeiture must be 
set aside if the applioant shows that no 
sedition has been oommitted through the 
matter whioh is the ground of the forfeiture. 
In this view of the ease the Aot would 
mean that the Government may judge 
whether the offenoe of sedition has been 
oommitted, and if it thinks that there has 
been euoh an offenoe, then it may make 
an order of forfeiture. Then the applioant 
may oome in and show that there has 
been no sedition, and the hearing of the 
applioation would take the form of a 
oriminal trial, with this difference that 
the burden of proving that an offenoe had 
been oommitted would lie not on the 
Crown, but on the party whose property 
was forfeited, and the penalty would not 
be imprisonment of any person, but 
forfeiture of security and copies of the 
newspaper. In such a trial all evidenoe 
would be admissible whioh was admissible 
in a criminal trial. 

1 do not think that such was the in- 
tention of the Legislature. It maybe said 
that proceedings under the Press Aot 
partake of a oriminal character in so far 
as they involve forfeiture. It may also 
be that the matter forfeited might make 
the party responsible for it, liable to 
a oriminal charge of sedition or a charge 
under section 153A of the Penal Code, 
but the Aot itself was not enacted for 
the punishment of such offences, but as its 
title and preamble show for the better 
control of the Press. It is essentially a 
preventive measure: a measure with the view 
to prevent crime, that is crime imperilling 
the existence of the State, the safety of its 
officers, public order and the like It is to 
be observed that under section 21 the pro* 
oedure, until the framing of rules by the 
High Court, is ordered to be that of the 
practice of the Court in proceedings other 
than suits and appeals. The only evidence 
for which direct provision is made by the 
Act is the admission of other copies of the 
newspaper in aid of the proof of the nature 
and tendency (section 20), and section 21 
Btates that nothing contained in the Act 
shall he deemed to prevent any person from 
being prosecuted under any other law for 


any aot or omLsion which oonj^tiiutea an 
offence under this Aot. An offenoe under 
this Aot is not sedition assneb, bat the 
printing or publishing of matter of tbd 
nature and tendency znentioned in seotion 4, 
which attracts to itself the penalty of for- 
feiture. If the Grown is desirous in any 
case of proceeding against any party for 
sedition, it will doubtless do so under the 
provisions of the Penal Code and according 
to the ordinary oriminal proeedure. Some* 
thing may be said for Mr. C. R. Das’s con- 
tention on the ground of thoroughness, for 
it may be argued either that intention is 
material in every case or in no case, but the 
other circumstances I have mentioned are in 
my opinion against it and the question is 
concluded by precedent. 

We must then, in my opinion, follow the 
decision as to the interpretation of the sestion 
given by the Madras High Court and affirmed, 
as I understand it, by the Judicial Committee. 

The question then is, are the articles 
before us merely disapproving comments 
on the measures or actions of Government? 
If they are not that, that is, if they are^ not 
such comments at all, or if besides being in 
part such comments, they are also an attack 
on the Government itself, or on a class, 
then in so far as they are not such comments 
no question of intention arises. For it is to 
be observed that a writing may in part con- 
stitute an attack on the Government itself 
and in another part be a comment oi its 
measures and actions. If it is the former and 
of the nature specified in danse (c) or if it 
is an attack on a class, then it is not covered 
by the Explanation, which alone, according to' 
the Madras decision [Mrs, Annie Besant v. 
Oovemvient of Uodras (2)]. imports the con* 
sideration of intention. 

The first article in the order of forfeiture 
18 a eged to be likely or to have a tendency 
0 bring into hatred and contempt the 
Government established by law in British 
India and the officers of the said Government 
reornited in England and to excite dis- 
attectioD against the said Government. - I 
am unable to holtithat this article does not 
con aiD words of the nature desoribecf, seeing 
that It alleges, amongst other things, that 
Dg and in breach of her pledges farmed- 
18 country out to English officers, who 
govern the people of India according to 
eir own sweet will on principles which • 
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ftro absolately deapotio and some of them nn* 
British and barharoaa, who serve themselves 
first and then only their mother oonntry and 
inorease their own pay lookinsr down upon 
the people as mere hnman sheep oreated only 
to minister to their If the ofiSoers') own oom* 
forts and material prosperity, the offioers 
fattening themselves oat of the oonntry, 
whilst the Indians deoay, the ofiioers again 
governing India as their own property in snob 
a way that from being one of the riohest of 
oonntries it has beoome the permanent abode 
of famine, plagae and malaria. 

The seoond artiole is alleged in the order 
of forfeiture to be likely and to have the 
tendenoy to bring into hatred, and to exoite 
disafFeotion towards, the Government. This 
artiole may be said to be in part a oomment 
on the aation of Government with respeot to 
the prooeedings taken with referenoe to the 
reoent riots, and there is a referenoe to the 
so called Rowlatt Act “which has robbed 
the people of many of the elementary rights 
of human beings/* But it is more than 
this, as it is an attack apon the Government 
Itself which ia described as a “common 
enemy. It spggests that the people were 
provoked to violence, that on some pretence 
or another the Police picked up a quarrel, 
that the people were shot at like oats and 
offs. The artiole then speaks of nnprovoked 
aggression and says “we believe the Govern- 
ment of India will treat this awfal incident 
with the same apathy as they have done 
with regard to the outrage at Delhi.’* 
Towards its close it says that as a result of 
what.a aaid m the artiole. ’*tbe masse, have 
at last been reused to realise that the reign 
of law IB gone and people can be shot down 
at the sweet will of the Executive.’* lam 
nmble to hold that this artiole does not 

desorlbed are of the natare above 

„ On this part of the ease dealing with 
nature or tendenoy” (oorresponding to the 
words are hkoly or may have a tendenoy” 
m sBotion oertain evidenoe was tendered 
under seotion 20 of the Aot. It may be a 
question whether the provisions of that 
seotion are equally available to the Crown 

Tn lid Of «videnoe 

natnl ' A® ‘’a””*- disproof, of the 

of oomplained 

th. M '"aa overruled by 

the Madra, High Court, and in the absenoe 


of any words of direct exclusion of evidence, 
it is fairer to assume that if an artiole is 
ambiguous or doubtful and, therefore, the 
Grown requires to supplement it by the 
evidence of other articles from the same 
newspaper, the person against whom the 
order of forfeiture is passed should have the 
right to give evidenoe in rebuttal. I am, 
however, of opinion that the section only 
applies where, if the artiole stood alone, 
there may be doubt or ambiguity as to the 
character, nature, or tendenoy of the words 
used and not when the meaning of the 
artiole is apparent on its faop, as is the case 
here. 

Besides other leading articles in the news- 
paper extending from the year 1917 to 1919, 
a number of extracts from the newspaper 
were tendered which, in my opinion, do not 
in any case come within the scope of the 
section, namely, reports of events from press 
or private correspondents, proceedings in 
Council, His Excellency the Viceroy’s speech, 
the Bishop of Calcutta’s sermon, Mr, 
Jinnah’s (former member of Council) letter 
on his resignation, the Right Hon’ble Mr. 
Montagu’s speech in introducing the 
Reform Bill and on the Mesopotamian 
Commission, Message of His Majesty the 
King* Emperor, letter of resignation of 
Moulvi Mazbarul Haq, dissentient minute of 
Sir Sankaran Nair on a Government despatch, 
a speech of Mr. B. Ohakravarti and the 
dissentient minute on the Industrial Com- 
mission. All such matters we rejected, 
whether it is claimed that they are admis- 
sible under seotion 20 of the Press Aot or 
otherwise. We also rejected (after first 
fully reading them) the various leading 
articles tendered. In my opinion they do 
not aid in proof of the nature or tendency 

of the words used, which are quite intelligible 

on their face. Nor are they admissible as 

evidence of policy of the paper, for policy 

is a matter of intention and for the reasons 

given such evidence is not admissible. Nor 

if they were admitted, wonld they, in my 

opinion, have helped the plaintiff’s case or 

affected my judgment as to the nature and 

tendenoy of the articles which have been 

selected by the applicant as supporting his 
0 & 86 « 

The articles tendered are many and 
lengthy and I give only thsir essentiri giaf 

Issues tendered lu oonnartion with the first 
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article, the Bubjeot of these proceedings, 
profeFS the following sentimente; — In the 
Brst place there are expressions of loyalty to 
the Throne sacred as the pymbcl of the 
collective life and of loyalty to the true or 
ideal empire, wholly different from the 
reality, namely, the present British Empire 
which is the product of the oonsoious pursuit 
of lower ends and a determined effort to 
repudiate the true ideal of empire (24th May 
1917). At present there is only a “white 
imperialism”, a confederacy of white men 
for the exploitation of the non-white mem- 
bers of the present empire {Hid,). Independ- 
ence is not sought but Home Rule within 
the Empire, that is, a combination of national 
freedom with imperial subjection. Many 
passages insist on the fact and this is the 
general tenor of the articles as a whole, 
that the obstacle in the way of Indian 
political well-being is the eelf-interested 
hostility of the bureaucracy or Indian 
Civil Service, which one issue (20th January 
1919) says means the Government of India. 
AH this is the “psychology of selBshness’* 
(27th September 1917), which the writer says 
has produced a dangerous discontent in the 
masses {ibid.). The Viceroy, it is said, has pro- 
tected the interests of the foreign bureaucracy 
and foreign exploiters (I9th February 1919), 
In one issue (26th March 1919) it is even sug- 
gested that the Government is provoking 
some sort of physical conflict. The foreign 
bureaucracy which governs India is striving 
to retain their powers (3rd August 1917). This 
absolute power of the alien official must be 
broken (14th July 1917) in order that there 
may be a transfer of power from the alien 
bureaucracy to the people. But loyalty 
to the Crown and the “Ideal Empire” 
is professed and anything but constitutional 
methods of agitation are discouraged. 

There is no allegation in the order of 
forfeiture of disloyalty to His Majesty 
the King-Emperor. What is alleged is 
that the arlieles are likely, and have a 
tendency, to bring into hatred and con- 
tempt the Government established by law 
io British India and to excite disaffection 
towards the said Government, and, as 
regards the 6rst aitiole, that it contains 
words which are likely or have the 
tendency to bring into hatred and con- 
tempt the officers of the said Government 
recruited in England, Itj has beep held 


that the words “Government established 
by law in India” in section 4 are' not to 
be ooDsirned as indicating only the ca? 
premaoy of the British Crown in. India 
and the British connection with it, as 
opposed to independence: Mrs, Annt6 
Besant v. Oovernment of Madras (2}. 
For the rest the articles tendered 
do not assist the applicant, or disprove 
the alleged nature or tendency of the 
words need, the meaning of which is plain 
on (heir face. Because on previous 
occasions language has been used which WQJ 
either not obnoxious to the section or was, 
under the circumstances, passed over by 
the Government, dees not in any eenee 
disprove Ibe nature or tendency alleged 
in this case. What, however, they do 
show is that for about two years previous 
to the first article in question, fhe paper 
has been writing against the so-called 
bureaucracy, which it speaks of as being the 
Government and which that article has now 
attacked in terms which have led the Govern- 
ment to make the forfeiture, although there 
was according to one of the previous issues 
(27th September 1917) a deep, wide spread, 
and dangerous duoontent in the masees in this 
country which should have led the paper to 
he careful of what it said and published. 

Some further articles tendered deal wit£ 
tbe recent grave riots in this country. The 
' Delhi outrage” is described (2nd April 19l 9) 
as a wanton outrage. It speaks of tbe enormity 
of the Police action in shooting unarmed 
people like sparrows: of the hecatombs in 
which ‘ natives” were victims, of tbe result- 
ant disappearance of “natives” from tbe 
arena of their unfortunate “native” land. 
It points out that tbe unarmed people of 
this country are neither Germans nor Turks. 
Mr. G. R. Das says as to this that no 
enquiry was held and that this explains 
the reference to the "apathy” of tbe Govern- 
ment of India in the second article ifl 
question. An article on the “Delhi Tragedy” 
(4th April 1919) speaks of grave provocation. 
The issue, however, of tbe llth April 
1919 exhorts the public to behave with 
composure, which the writer is sure that 
they will do. There is nothing in all this 
which disproves tbe alleged nature and 
tendency of the words of the second 
article in question. What they do show is 

that for two years the paper bae.bW' 
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strbngly oritiaisiner the sr)*oalled bareansrasy 
and for a short titu3 previoos to the sesond 
^Hiole also the aotioo taken as regards the 
t^odnt riots without any interveotioO by 
tlovernment. When, however, violent and 
indainatory language Was used at a time 
’whieb, owing to the lata riots, was one of 
'iVhbHo danger, then the Government felt 
itself oompelled to take aotion under the 
Press Aot with a view to prevent the spread 
pf further disorder. 

These Ondings dispose of the applioation, 
but I will now deal with the ease on the 
assumption that evidenee of intention was 
(as argued by the applioant) relevant and 
will reoord and deal wltii the evidenee 
tendered on his behalf on this part of the 
oase. The argument was that, over and 
above the natnre and tendency of the words 
hsed, the Court must be satisfied that 
there was a partioular seditious intention, 
otherwise the order of forfeiture mast be 
Bet aside. 

Evidence was tendered of *‘time, plaoe, 
olroumstanoes and oooasion of the article. 
On this head we were invited to enter 
into an extensive historical enquiry from 
the year 1833 to the present time with a 
view to show the rights of the Indians 
as set forth in charter^, proclamations, 
official despatches and statements made by 
ministers of the Crown, that from time to 
time various reforms had been propcsed by 
the Government such as L^rd Ripon’s 
Local Self-Government Act and the Minlo- 
Horley proposals substantially as they loft 
England, which are said to have been 
defeated or obstrnoted by the activity of 
Government officials in this ooantry. It 
was proposed to tender the Pablio Services 
and Industrial Commissions reports to show 
that the development of the country had been 
prevented by Government offiiials anl the 
industrial interests of India had been sacri- 
ficed to Manchester. Promises raide had 
tba(), it is said, not been allowed to be 
fulfilled. We were invited to receive evi- 
dence of the question agitating the mind 
of the pablio and of the general '^political 
environment.” Secondly, evidence was 
offered of the state of the ooantry and of 
pablio feeling. It was argned that evidence, 
oral and documentary, of political questions 
agitating the peoplo and their feelings in 
gfenoral evud q£ recent events in the Punjab 


was relevant to show that it was necessary in 
the interests of Government itself tb^t 
snob an alleged state of things should be 
brought to its notice. ■ It' was argned that 
the object being to ventilate a grievance 
a seditious intention was negatived. 
Thirdly, evidence was offered of the charac- 
ter and description ■ of that part of the pub- 
lie who might be expected to read the 
article. Mr. Das proposed to call evidence 
to show what effect the reading of the 
articles in question had upon the readers 
and then to show the class of persons who 
read the Amriti Bazar Patrika, These 
are said to be (and evidence was offered 
to show it) the politically minded class 
amongst e^acatei persons, who were all 
engaged in bringing about a lawful change 
in the administration, which change bad 
been practically promised. Fourthly, evi- 
dence of the previoas general policy of 
the newspaper. Fifthly, evidence from other 
sources of the meaning of the whole arttoles. 
To explain the articles appltoanPs Counsel 
desired to refer to various legislative enact- 
ments, Government resolutions and utterances 
of ministers of the Crown and other statesmen. 
Mr. C. R- Das, in reBponse to the question 
of the Court— “What were the passages in 
the articles, the subject of these proceedings, 
which he said that these documents explain,” 
replied that they were tendered to explain 
the whole of the articles, and any point 
made in them, and ou the rejection of 
the above-mentioned evidence closed his oase. 

In the first place, it is to be observed 
that the truth of the facts alleged is no 
on«?wer. Even if there were the * oompaot” 
and promise! alleged, and even if they were 
broken, and even if this was due to the 
alleged self interested hostility of the class 
to which the first article refers, this would be 
no answer. 

We must then distinguish between 
the meaning of an article and the 
intention of its writer. The constrao- 
tion of a dooument is a question of law 
to be determined by grammar or logic, 
the primary organs of interpretation, aided 
when necessary by evidence to make the 
words which are used fit the external 
things to which the words are appropriate 
LEvidence Aot, section 92, proviso (6)]. and 
by evidence of the character mentioned in 
sections 9^-98 of thp Evidence Ao^ Wher^ 
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tho words of the doonment are (ae in my 
opioioD is the ease here) plain and nnam' 
bigraons, we mnet look to the doonment aloiie. 
Estrinsio evidenoe to explain a doonment 
is not admissible beoanse not needed , in 
sncih a ease. In my opinion there ie no 
ground in this oasag for the admission of 
explanatory evidenoe. Passing then to evi* 
denoe of intention, this ebonld be gathered 
from the language employed. When the 
meaning of a doonment has been truly asoer- 
tained, that doonment itself is evidenoe of 
the intention of the writer. Intention is a 
psyobologioal fast and oan be proved under 
section 14 of the Evidenoe Aet when the 
existenoe of intention is in issne or relevant, 
provided that the oollateral faot is not too 
remote. If then intention was rightly in 
isspe in this ease, that is, if for instanoe 
the existence of intention were relevant in 
the case of an attack on a class under 
elanse (c) of seotion 4, tbongh nnder that 
olapse intention is not material, and though 
the Explanation to that olause which im- 
ports intention has no referenoe to words 
directed against a ol^ss, then speaking 
generally evidenoe of intention would be, 
aooording to the Madras decision, admis- 
eible. Seshagiri Ayyar, J., there said, 
Mrs. Annie Besant v. Government of Madras 
(2) “ It is true that in the vast 

majority of oases the . intention must be 
gathered from the language employed, but 
it is possible to show that what prima facie 
appears objectionable should not be given 
the meaning attributable to the words em- 
ployed. The difference is very thin, no 
doubt ; but I think that the Legislature 
was oontemplating in Explanation IT, the 
possibility of proof by the person proceeded 
against that the intention to create disaffec- 
tion was not in the mind of the writer:’* Mrs. 
Annie Betant v Government of Madras (2). 
If, then, it be assumed, for the pur- 
pose of this judgment, that evidenoe of 
intention was relevant, then in my opinion 
each evidenoe as has been offered to ns and 
tendered would not, if admissible and if 
admitted, have established the applicant’s 
olaim to relief. Let it be assumed (with- 
out adjudging it to be so) that the political 
promises have not been kept, but have been 
thwarted by either the Indian Government 
or its officials or both, and that the motive 
of the writer or writers of the articles was, 


as alleged, to carry out the reforms said 
to have been promised, and to change the 
present politioal system, thus patting an 
end to the power of the Indian Oivil Ser? 
vice, even then that would not justify the 
use of language likely or tending to create 
hatred, contempt or disaffection. Whether, 
notwithstanding such likelihood or tendency, 
there was or was not an actual intention 
to create hatred, contempt or disaffection 
must be primarily determined upon a peri^sal 
of the writings themselves. As the Judicial 
Committee say, in judging the question 
of intention the publisher must be deemed 
to intend that which is the natural result 
of the words need.” The words used in 
these articles are in my opinion, likely to 
produce hatred, contempt and disaffection. 
This must then he presumed to have been 
intended until the contrary is shown. Tf 
the words upon their true construction do 
not show the nature or tendency alleged, 
then there is no need to enquire into the 
existenoe of seditious intention which the 
true construction of the words negatives. 
If, on the other hand, the words used natur- 
ally, clearly and indubitably have such 
tendency, then it must be presumed that 
the publisher intended that which is the 
natural result of the words used, and no 
other evidenoe is (to say the least) likely 
to rebut the existenoe of such intention. 
If, however, the words used leave the nature 
and tendency in doubt, it is not likely that 
Government action would be taken thereon, 
but if it did, it is not likely again that 
the Court would uphold the forfeiture, or 
that it would do so, at any rate, in the 
absence of strong evidenoe of seditions in- 
tent. Once, therefore, seditious intent is 
clearly inferred from the language used, 
other evidence on the question of actual 
intention becomes in practice of little 
moment As suggested by the passage cited 
from the judgment of Seshagiri Ayyar, J., 
the distinction between intention inferred 
from the document and as otherwise exist- 
ing 18 there, ^wever this may be, and 
dealing mth the particular facts of this 
case, nothing of the political history and 
argument and other matter which have 
been offered to ns and proffered as 
evidence in this case would, if accepted as 
evidenoe. have shown that if the existence 
of the particular intention was uecessary 
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intentioo was not present* If inten* 
tion ia neoessary, then I thialf^ ifc is shown 
IrO exist. 

To sam up:~Tn my opinion whatevar 
else there is in the articles we are also 
aealing with a ease oabside E xplanation 2. 
whioh it has been held imports intentioo. 
For there is here in both oases an at^aok 
on the Government itself, and not merely 
a oomment on the measares or aitions of 
Government, and in the hrst artiole there 
is also an attaok on a olass whioh is not 
oovered by Explanation II. An enquiry into 
intention is, therefore, not material and it 
oannot be said that the words need are not 
of the natare described in section 4, sab* 
section (I), olanse (c). If, however, inten- 
tion were material, then some of the evi- 
denoe tendered is inadmissible, and even 
if all that was offered to us and proffered 
in evidenoe lAd been admitted, it would 
not have rebutted the intention to be gather- 
ed from the artioles themselves, The writer 
or writers must be deemed to have in- 
tended that whioh is the natural result of 
the words used, namely, the hatred, contempt 
and disaffeotion alleged. 

The application, therefore, most be dis- 
missed. As I see no reason in this case for 
departing from the usual rule that an nn- 
suocesaful party shall pay the oost^s, the 
order will be that the applioant do pay 
Ijbe Government's oosta of these proceedings 
ac of a bearing on roale No. 2 

Mookbrjsb, J.— On the lOth April 1919 
the^ Ainri^ Bazar Patrika/^ pablisbedac 
article beaded **To whom dees India belong.” 
Two days later, the paper published another 
artiole headed ** Arrest of Mr Oandhi — 
More ontrages. ’ On the 15th April, the 
Governor- of Bengal in Council took action 
under section 4, snb section (1) of the 
Indian Press Act, 1910, and the Keeper of 
the Printing Press where the paper was 
printed was thereupon served with a notice 
in the following terms: — 

Whereas it appears to the Govarnor in 
Council that the printing press known as 
the Amrita Bazar Patrika Press, Limited, 
located at Nos. 19 and 20. Bagbba zir Street, 
Oalontta, in respect of whioh security to 
the amount of Rs. 5,000 has bean deposited 
m accordance with the provisions of section 
3 (2) of the Indian Press Act, 1910, has 
been used for printing and publishing the 


issues of the newspaper called the * Amrita 
Bazar Patrika ' bearing date April 10th, 
1919. and April 12tb, Iwlp, and whereas the 
said issne of the said newspaper, dated 
April lOth, 1919, contains an artiole entitled 
To whom does India belong, * the whole 
tenor of which artiole and in partionlar 
the passage from the words ‘ England 
having acquired India’ to the words ‘they 
increased their own pay ’ are in the opi- 
nion of the Governor in Council likely and 
have a tendency directly or indirectly by 
inference, suggestion, implication or other- 
wise to bring into hatred and contempt the 
Government established by law in British 
India and the oflBeers of the said Govern- 
ment recruited in England and to excite 
disaffeotion towards the said Government 
and whereas the said is'^ue of the said 
newspaper, dated ApriI12th. 1919, contains 
an artiole entitled ‘ Arrest of Mr. Gandhi 
— More outrages,’ the whole tenor of which 
artiole and in particular the passage ‘The 
masses have at last been roused to reslfse 
that the reign of law is gone and people 
can be shot down at the sweet will of the 
executive’ are in the opinion of the Gover- 
nor in Cooncil likely and have a tendency 
directly or indirectly by inference, engges- 
tion, implication or otherwise to bring into 
hatred the Government established in British 
India and excite disaffeotion towards the 
said Government. 

“Now, theiefore. take notice that the 
Governor in Council in pursuance of section 4 

(1) of the Indian Press Aof, 1910, declare 
the eeoanty of Rs, 5,000 deposited in res- 
peot of the Amrita Bbzar Patrika Press 
Limited Caloatta, and all copies of the 
lasnes of the newspaper called the 'Amrit. 
Bazar Patrika’ having date of April lOrh 

and 12th, 191 ■. wherever found to t 
feited to His Majesty.” 

The secarity thns forfeited had been da 
posited pursnant to a notice issued on 
29th May 191. under section renb ae”t on 

(2) in respect of an article whioh appeared 
in the paper on the 12tb Anril IQia 
the 13th Jane 1919 the Iff 

Press applied to this Court to 
order of forfeiture made on the llth f 'i® 
The applioition was heard by a Sno"^' 
Bsnoh constituted under section 18 
have now to determine the maft«. ■ ^ 

w... 
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the Conrb is oompetent to set aside 

the order ot forfeitare on one groand aod 
ope groand alone, namely, that the words 
oontained in the newspaper in respeot of 
which the order in question was made were 
not of the nature desoribed in seotion 4-, 
sub-seotioD (1). In view of the elaborate 
arguments addressed to the Court, it is 
neoessary to examine the scope of the rele* 
vant sections of the Indian Press Act. 

The preamble states that the provisions 
were enacted, because it was necessary to 
provide for the better control of the press, 
and section I, sub-section (2), makes it clear 
that in the opinion of the Legislature such 
pecessity extended to the whole of British 
India. Seotion 2 contains the interprets • 
tion clause and de&nes a newspaper as a 
periodical work containing public news or 
comments on public news. Section 3 pro- 
vides for the deposit of security by Keepers 
of Printing Presses. The first sub-section 
refers to deposits to be made at the time 
of the declaration under section 4 of the 
Press and Registration of Books Act, 1867. 
The second sub-section refers to presses in 
respect of which a declaration had been 
made prior to the commencement of the 
Act; in this class of oases, a deposit may 
be demanded only if it appears to the Local 
Government that the press is used for 
any of the purposes desoribed in 
seotion 4, sub-section (1). It was under 
this provision that security to the maximum 
amount (Rs. 5.000) was exacted from the 
Amrita Bazrr Patrika Press in 1913. We 
now come to section 4, which invests 
the Local Government with authority 
to declare the security as also copies 
of the offending newspaper forfeited in 
certain oases. The seotion is in these terms:'— 
(1) Whenever it appears to the Local 
Government that any printing press in 
respeot of which any security has been 
deposited as required by section 3 is 
used for the purpose of printing or 
publishing any newspaper, book or other 
document containing any words, signs 
or visible representations which are likely 
or may have a tendency, directly or in- 
directly, whether by' inference, suggestion 
allueion, metaphor, implication or otherwise — 
(a) to incite to murder or to any offence 
under the Explosive Substances Act, 1905, or 
to any act of violence, or 


(6) to seduos any officer^ soldiei' or Bailor 
in the Army or Navy of His Majesty from his 
allegiance or his duty, or 

(c) to bring into hatred hr contempt 
His Majesty or the Government astab'- 
lished by law in British India or the ad* 
ministration of justice in British India or 
any Native Prince or Chief under tbe 
suzerainty of His Majesty, or any class 
or section of His Majesty’s subjects ill British 
India, or to excite disaffection towards Hi4 
Majesty or the said Government or any such 
Prince or Chief, or 

(d) to put any person in fear or to 
cause annoyance to him and therebj^ 
induce him to deliver to any person any 
property or valuable security, or to do acy 
act which be is not legally bound to do, or to 
omit to do any act which he is legally entitled 
to dc, or 

(e) to encourage or incite any persoh 
to interfere with the administration of the 
law or with the maintenance of law and 
order, or 

(/) to convey any threat of injury to a 
public servant, or to any person in whom 
that public servant is believed to be 
interested, with a view to inducing that 
public servant to do any act or to forbear 
or delay to do any act connected with the 
exeroiee of bis public functions. 

The Local Government may, by notice in 
writing to the keeper of such printing press, 
stating or describing the words, signs or 
visible representations which in its opinion 
are of tbe nature desoribed above, declare 
the security deposited in respeot of such 
press and all copies of such newspaper, hook 
or other document wherever found to be 
forfeited to His Majesty, 

^ Explanation I — In clause (c) the expression 
disaffection* includes disloyalty and all feel* 
ings of enmity. 

Explanation II — Comments expressing 
disapproval of the measures of the Govern* 
ment or of any such Native Prince or 
Chief as aforesaid with a view to obtain 
their alteration by lawful means, or of the 
admiuistrative or other action of ttie 
Government or of any such Native Prince or 
Chief or of the administration of jusliod 
in British India without exciting or attempt* 
ing to excite hatred, contempt or disafffo* 
tion do not come within the scope of dlaQS^ 
(c). 
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(2) After the expiry of tan d^ye 
from , the date ot the issae of a notioe 
noder sab seotioo (1), the deolaration made 
in respeot of enoh press under sestion 4 
of the Press and Rsgistration of Books 
Ao^, 1867, shall bs deemed to bs annulled. " 

It is plain that the po^er to deolare 
the seourity forfeited can bs exeroieed only 
with regrard to a press in respeot of wbioh 
seourity has been deposited under either of 
the two sub seotions of seotion 3. In 
respeot of euoh presses, the provisions of 
the seotion may be utilfzsd, when it 
appears to the Looal Government that the 
press is used for the pnrpoieof printing 
or publishing any newspaper, book or other 
dooument whioh oontains any words, eigne 
or visible representations whioh are likely 
to produoe the effeots mentioned io olauses 
(o) to (f) or whioh miy have a teodenoy, 
direotly or indireotly whether by iofersnoe, 
soggestioD, allusion, metaphor, implioation 
or otherwise (that is, io any o'her way 
or by any other process) to prodnse any 
of the effdots mentioned in the six olauses. 
Notwithstanding the able argnment of Mr, 
Das, I am n >t oonvinoed that a question 
of intention at all arises with regard to 
that pDrli>o of sub seotion ( 1 ) of seotion 4 
whioh preoedes the six olauses. A faint 
attempt was, indeed, made to dedaoe inten* 
tioQ as a material element from the nse 
of the word ‘purpose,” but there was 
obviously no foroe in that oontention. 
The press is used for the parp)S8 of print* 
ing^ and pubUoation; that olearly does not 
indioate that intention is a material factor 
in the determination of the question of 
the legal effiot of the words, signs or 
visible representations oontaiued in the new.s* 
paper, book or other document. Elsliince 
was next placed upon the erprassi'cn 
tendenoy,” but olearly intention and ten Jenoy 
are entirely different things. Intention has 
reference to the state of the mind of the 
actor; tendency, on the other Iiand, has 
reference to the pcssibU resuh of the act. 
The tendency” of an act may, in fact, be 
exactly the reverse of the result wbioh the 
aotor intended should follow from the 
measure taken by him. Intention ii one 
of the decisive elements in determining the 
moral oharacter of an act and is an essential 
element in many a oriminal offenos. The 
temienoy of an act itpplies th^t the aot may 


ten! to oause a partioular result, but may 
or may not actually lead to that efieot. I 
can discover no solid ground for the oon* 
tention that the nse of the word **tendenoy*’ 
shows that intention is an essential element 
in the determination of the trne character 
of the words, signs or representations. 
We have next to consider the six oianses 
bat before we proceed to them, we may 
note that in the introductory words of this 
olansp, the Legislature has used every oon* 
oeivable expression wbioh could widen its 
scope. Thus the Lsgislatnre was not oontent 
with the word “ likely, ” but used as an 
aUeroattve the expression “ may have a 
tendenoy, directly or indirectly, whether 
by iofereoo*, suggestion, allusion metaphor, 
implioation or otherwise. ” Of the six 
olauses, we are concerned primarily with 
oliuse (c) in the oase before us. This 
olause oontemplatris 6v3 olasces of possible 

effect: — 

(t) To bring into hatred or contempt or 
to excite di.^affaotion tow.srds His Majesty. 

in) To bring into hatred or oontempt 
or to excite disaffection towards the Govern- 
ment e'itabli:!hed by law in British India 

(tit) To bring into hatred or oontempt 

tho adminictraticQ of justios in British 
loiia. 


(tV) To bring into hatred op contempt 
or to excite disaffection towarj.s any Native 
Prinoo or Chief nuder the suzerainty of 
His Majesty, 


O’) To bring into hatred or oontempt 
any elas, or seotion of His Majesty's subjects 
in British India. 

If the words signs or visible represen. 

tations oontained in a newspaper, book or 

o her dooament are likely to prodnoe any 

of those effects or may have a ^ 

to prodnoe any of these effeots, the ^qnea 
t.on of intention i, immaterial We 
oonoerned net with the intention of th« 
author, but w th the effant »k- u ® 

tend to prodnoe or are l^“ely to‘”n 

la my opiuioa, if the section had 
with the 6rjt paragraph of whef 
snh seotion (1) the one,.?; 
tion would thus have baen” 

the snh seotion inolndes, howlye-^ 
pUn.t.ons whioh must hs taken 


ex 

mta 



604 

In the matter of amrita baX4A patbika. 

acoonnt ; tbe seoond of these has formed the 
subjeot of mnoh disenssioD aod oomment. 

The objeot of the sesood ezplaaation is 
to exolade from the soope of olaase (c) 
eommenfcs of oertain olasses whioh may be 
enumerated in three groups as follows : — 

(i) Oomments expressing disapproval of 
the measures of tbe Government or of any 
Native Prinoe or Chief under the suzerainty 
of His Majesty: 

Provided that sueh oomments are made 
with a view to obtain their alteration by 
lawful means: 

Provided also that snob oomments are 
made without exoiting or attempting to 
exoite hatred, contempt or disaffeotion ; 

(tt) Comments expressing disapproval of 
the administrative or other aotion of the 
Government or of any Native Prinoe or 
Chief under tbe suzerainty of His 
Majesty: 

Provided that snob oomments are made 
without exoiting or attempting to exoite 
hatred, contempt or disaffeotion ; 

(m) Comments expressing disapproval of 
the administration of justioe in British 
India: 

Provided that such oomments are made 
without exoiting or attempting to exoite 
hatred, contempt or disaffeotion. 

In eaoh of these oases, the question of 
intention is material ; in the Grst oase, 
we have to asoertain tbe purpose with whioh 
tbe oomments have been made, and in 
all the three oases, we have to determine 
whether an attempt has been made to exoite 
hatred, oontempt or disaffeotion. In tbe 
language of Stephen (Digest of Criminal 
Law, article 50), an attempt to commit a 
crime is an aot done with an intent to 
commit that orime and forming part of a 
series of aots whioh would oonetitute its 
aotnal oommission if it were not interrupted. 
To put the matter differently, attempt is 
an aot done in partexeoution of a oriminal 
design, amounting to more than mere pre* 
paration, but falling short of actual oon- 
summation, and, possessing, except for 
failure to consummate, all the elements of 
the snbstantive orime ; in other words, an 
attempt oonsists in tbe intent to commit 
a orime, combined with the doing of some 
aot adapted to but falling short of i^s 
aotnal oommission; it may oonsequently be 
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deSned as that whioh if not prevented 
would have resulted in the full oonsumina* 
tion of the aot attempted; Seg, v. OoUine 
(14). The effeot of the seoond explanation 
thus is to exelude from the operation of 
olaase (c) three olasses of oomments, sub- 
jeot to the qualifioations formulated above. 
Oonsequently, where a oase is alleged to 
fall within the soope of the seoond explana- 
tion, it is inoumbent on the Court to 
examine tbe question of intention But 
even tbongh the question of intention is 
found in favour of the person wbpse soon* 
rifcy has been forfeited, be oannot obtain 
the benefit of the explanation, if the oom- 
ments do in foot exoite or oonstitute an 
attempt to exoite hatred, oontempt or dia- 
affeotion. The stringent provisions of the 
substantive portion of tbe sub-seotion are 
oonsequently relaxed only to a very limited 
extent; oomments of the oharao|er mentioned 
in tbe seoond explanation may be per- 
missible, even though they are likely or 
may have a tendency to prod nop the oOrre- 
spending result mentioned in Clause (c), 
but they must not exoite or constitute an 
attempt to exoite hatred, oontempt or dis- 
affeotion. The difference between the olause 
and its explanation thus oonsists, in the 
main, of the reoognition of tbe distinction 
between likelihood and tendenoy . on the 
one hand and realisation or attempt on 
tbe other baud ; this, tbongh appreoiable 
in theory, is likely to be valueless in 
praotioe to the person oonoerned. The 
exception to the all oomprebenstve ^general 
rule, contained in the so called explanation, 
still further loses its effeot, when it is 
borne in mind that comments may in one 
portion be protected by the second expla- 
nation, but may, in another portion, fall 
within tbe soope of olaase (c). jfn suoh 
an event the passage as a ^hole must 
plainly be deemed obnoxious. . 

Section 17 aathorieea the person against 
whom an order of forfeiture has been 
made under section 4 to apply to the 
High Court within two months from the 
date thereof to set it aside on the ground 
that the newspaper, book, or other docu- 
ment in respect of whioh it was made 
did not contain any words, signs or visible 
representations of the nature described in 

n 9^2 ‘^C.47'j 9Cox 0. 0.497(3!* L.J. M. 
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seoiion 4, Bnb*Be<itioD (1). Sootion 18 
provides for the bearing of the appli- 
oation by a Special Benoh of the Gonrt. 
Seotion 19, aab-Beotion (1), provides 
that the Special Benoh shall set aside the 
order of forfeiture if it appears to the 
Bench that the words, signs or' visible 
representations contained' in the newspaper, 
book or other doonment in respect of which 
the order in question was made were not 
of the nature described in seotion 4, sab* 
section (1). Two propositions indisputably 
resalt from these provisions, namely, first, 
that the validity of the order of forfeiture 
can be questioned only on the ground, 
namely, that the words, eigne or visible 
representations in question are not of the 
nature described in section 4, sub-section 
(P, and, secondly, that although the 
order may hcve been made by the Local Glov« 
ernment on the ground that the words, 
signs or visible representations were of the 
nature described in one or other of the 
six clauses of section 4, sab seotion (1), 
the High Coart can sei aside the order 
of forfeiture only if satisfied that they do 
not fall within any ef those olaoses. In 
this connection, a questionof burden of proof 
was raised in the course of argument, and 
reference was made to the decisions in Protap 
Ckunder MukerH fr. Empreas (10), Rohimuddi 
V. Qtteen-Empreas (11), Milan Khan v. Sagai 
Bepariil2) to show the true functions of 
a Court of Criminal Appeal. These oases 
aflfirm the doctrine that a Court of Criminal 
Appeal should approach the case before it 
with a view to determine whether the oon- 
vieticn can be sustained on the materials 
on the record. That principle clearly has 
no application to a bearing under section 
18 of the Indian Press Act. An order is 
made by the Local Government in exercise 
of the powers conferred by the Statute. 
The person affected tbereapon applies to 
the High Court to set aside the order on 
the allegation that the words, signs or 
visible representations are not of the nature 
described in section 4, sub section (I), It 
is manifest that the Court does not approach 
the case with the presumption that the 
order is erroneous ; the burden lies upon 
the petitioner to establish the validity of 
his contention. If be fails to satisfy the 
Court that the words, signs or visible 
representations are not of the nature des- 
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\ oribed in section 4, sub seotion (1), the 
application must be dismissed. Tbere is 
no fores in the contention that this interpre* 
tation compels the petitioner to prove a 
negative ; the argument is based on a 
superficial view of what mast take place 
at the trial. The Court is invited by the 
petitidher to examine the true nature of 
the words, signs or visible representations: 
be expounds his version before the Court; 
if he is able to persuade the Coart to 
accept his exposition as the correct interpre* 
tation, the construction adopted by the 
Local Government stands displaced, with 
the result that the order of forfeiture is 
cancelled. The burden of proof thus clearly 
lies apon the petitioner. 

We have next to consider seotion 20, 
which is in these terms ; “ On the hearing 
of any such application with reference to 
any newspaper, any copy of such newspaper 
published after the commencement of this 
Act may be given in evidence in aid of 
the proof of the nature or tendency of the 
words, signs or v'sible representations con- 
tained in such newspaper which are alleged 
to be of the nature described in seotion 4 
sub seoHon (i).” There has been consider- 
able disouBsion at the Bar as to Ifaeobwot 
and meaning of this section. In my opinion 
the object of the sectipn was to widen, 
for a specified purpose, the rule of evidence 
embodied in seoiion 14 of the Indian Evi- 
dence Act. Illustration (e) to that seotion 
shows that when A is accused of defaming 
B by publishing an imputation intended to 
harm the reputation of B, the fact of 
previous publications by A respecting B 
showing ilLwill on the part of A towards 
B 18 relevant as proving A’s intention to 
harm Bs reputation by the particular 
publication in question. Seotion 20 of the 
Indian Press Act lays down a more com- 
prehensive rule in the ease of newspapers 
inasmuch as it allows any oopy of the 
newspaper, published after the oommenaa 
ment of the Act. to be given in S«e 
in aid of the proof of the nature or 

tendenoy of the words, signs or visible 
representations. Seotion 14 of fh. 

Evidence Act. on thT other hand w 

not make the evidence Relevant. ' uTeS 
the existence of a nfAfa 

state of body or bodij fee?L““'^ 

eontroversy. It must be observedf boCer“ 
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that the wider rale emhadied in sejfcioa 20 
of the todiau Press Aob doei not apply 
to pabliaationa other than newepipers; in 
other words* if a qiestion arises as to the 
nature or tendenoy of the words oontained 
in a book, previous books by the author 
oannot be Riven in evidenoe under 
eeotion 20. But it has been argied, that 
eeotion 20 has. at the same time, a 
reatriotive effect in two direoticns, namely, 
first that evidenoe of the type oontemplated 
by section 20 oan be adduced only on behalf 
of the Grown, and, secondly, no evidenoe 
other than what is admissible under 
section 20 oan be adduced at the trial either 
by the petitioner or by the Crown. I am 
convinced that these propositions are not 
well founded. The first contention is based 
on a very narrow interpretation of the 
expression “in aid of the proof of the nature 
or tendenoy.” In my opinion, the matter 
before the Court is the determination of the 
question of the nature or tendenoy of the 
words, signs or visible representations, 
The parties come forward with counter 
allegations, and each side relies upon 
copies of previous issues of the newspaper 
in support of the oonstruotion favoured by 
it. If the copies produced are relevant, 
plainly the language of the section is 
not unduly strained when we bold that 
the materials produced, whether by the 
one side or by the other, ‘ constitute 
evidenoe “in aid of the proof of the nature 
or tendenoy.” Besides, this is a manifestly 
just interpretation. The contrary view, 
which seeks to confine the privilege of 
production of evidenoe under the section to 
the Crown alone, would lead to a position so 
obviously unjust that I oannot persuade 
myself to believe that such a departure 
could really havi ever been intended by 
the Legislature to be achieved indirectly by 
the disguise, as it were, of section 20. 1 

hold accordingly that section zO may be 
utilised by the person affected by the order 
of forfeiture precisely in the same manner 
as by the Crown: Amar bingh v. JSmp^or 
(15), Ohulam Qadir Khan Emperor {W, 
The second contention is equally groundless. 
If the Legislature had intended that no 

(15) 29 Ind. Ca3. 827: 16 P. B. 1916 Cr.; 16 Or, If. 

3 655; 33 P W. R. 1915 Cr. 

(16) 24 Ind Oas 57'^! '210 P. L. R. 1914; 36 P- W, 
R, 1914 Cr.j 15 Cj’. L. J. 490j 27 P. R, 1914 Cr. 
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evidence of any description whateveri 
other thau what is contemplated by 
section 20, should bs admissible at (ha trial, 
an express provision to that effect might 
no donbt have been easily framed. 
Besides, oases can be imagined without 
difficulty, where evidenoe other than what is 
admissible under sectiou 20 might ba in- 
dispensable to enable the Court to discharge 
the duty imposed upon it by section 19. 
To take one instauoe: if the order of for- 
feiture relates to sigui or visible represen- 
tations, evidence may be essential to enable 
the Court to determine their meaning bsfora 
their tendency could be adjudged. Again, 
where (he order of forfeiture relates to 
words, they may, it is not inoonceivable, 
belong to a language not known to the 
members of the Special Bench ; or their 
tendency to produce a specified effect may 
be by suggestion, allasion or implica- 
tion which may staud in need of exposi- 
tion, by evidence. It is not necessary for 
our present purpose to attempt an exhaus- 
tive enumeration of the classes of evidence* 
which might be admissible; but wbat ap- 
pears to me to be clear is that section 20 
was not enacted with a view to exclude 
all evidenoe other than what is rendered 
admissible thereby. 

Section 2L requires the High Court to ^ 
frame rules to regulate the prooeiura in 
the case of applications under section i7, 
the amount of the costa thereof and the 
execution of orders passed thereon ; until 
such rules are framed, the practice of the 
Court in proceedings other than suir^e and 
appeals is to apply so far as may be 
practicable. Toe requisite rules have been 
framed by this Court and are set out in 
the volume of Rules and Orders edited by 
Mr. Heebie. 

Section 22 provides that every declara- 
tion of forfeiture, purporting to be made 
under the Act, shall, as against all parsons, 
be conclusive evidenoe that the forfeiture 
therein referred to has taken place, and ho 
proceeding purporting to be taxen under 
the Act shall be called in question by aioy 
Court except the High Court on such ap* 
plication as aforesaid, tbftt is, the appli- 
cation mentioned in section 17. This seotioa 
makes the declaration of forfeiture oonolq- 
sive evidence of the faotun of forfeiture ^ 
section 1, apart from the seoond 
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farther, the legality of the forfeitare oan 
be qaestioned, only by the method oientioned 
in seotion 17 and to the extent provided 
thereby. To take one illastration : when 
an order of forfeiture has been made in 
respect of a book, the order, if not set 
aside in a proceeding under seotion l7, is 
oooolnaive evidenoe of the faot in a oivil 
suit between the pablisber and the anthor. 
Seotion 26 provides that nothing oontained 
in the Aot shall be deemed to prevent any 
person from being proseonted under any 
other law for any aot or omission which 
oonstitntes an offenoe against the Aot. 
Consequently, the fact" that an order of 
forfeiture has been made under the Indian 
Press Aot, does not stand iu the way of 
a possible proseontion ’for sedition under 
the Indian Penal Code, in respeot of the 
selfsame writing. 

I have so far analysed the relevant 
provisions of the Indian Press Aot without 
the aid of Judioial decisions. The objeot 
of the legislation was to seoure control 
over^ presses, publishers and means of 
pnblioatioo, as also the suppression of sedi- 
tious or objeotionable newspapers, hooks 
or^ other documents wherever ' found. It 
might legitimately have been expected that 
the provisions in a Statute of this character, 
BO oomprebenBive in its application and so 
far-reaching in its consequences, v»ould bs 
carefully couched in language which could 
leave no possible room for doubt as t > 
their meaning and legal effect. The faot, 
however, ia otherwise, and reference has 
consequently been made to judioial pro- 
nouncements on the subject, which them- 
selves are not always easy to reconcile: 
Muhammad All , [n re(i), turusottam Nnraynn 
Nande v. Ohief Stcrttary to Gov.mmei.t of 
^har and Orissa (13>, Mrs. Annie Hesat.t v 
^vernmtnt of Mn dr as (2> and \.rs. Anr.ie 
Besant v. Advocate- General of the Oovernment 
of Madras The views Bxpres.''td in Mahom- 
ci Alit In re (i; were, on many vital points, 
accepted by the Madras High Court in 
Mrs. Annie Besant v. Gooeinmtnt <f s.adras 
v2^ and as the latter decision tiaa now 
been approved by th« Judioihl Com- 
mittee, the deoisioD in Mahoned Alt, In 
re (1) ^ o'an no longer be treated as 
binding iny«o far as it la inconsistent with 
the decision of the Judicial Committee I 
ao not wish to oxamine minutely the 


judgment of the Judicial Committee as if 
it were a Statute, but it is worthy of note 
that there are passages in it, which are, in 
appearance at least, of contradictory import. 
One of the controverted questions is, whe- 
ther the second explanation covers the 
whole of clause (c) and thereby makes 
intention an essential factor in all case 4 
comprised in the clause. There are four 
passages in the judgment of the Judioial Com- 
mittee^ which bear directly on this point: 

(O It is perhaps not easy to see how 
Bxplanation II, with its qualihoations 
adds to or detracts from the direct langu- 
age of clause (c). A -similar observa- 
tion might be made upon seotion I24A of 
the Penal Code. The utmost that oan be 
said is that the addition of the explanation 
with its apparent repetition of the positive 
enactment, in the guise of a qualiBoation 
of the explanation, shows an almost meticu- 
lous care by the Legislature to balance 
the two considerations.” (Consideration of 
freedom of argument and consideration of the 
preservation of Uwand order or of harminy.) 

(it) In substance the question under 
clause (c) of seotion 4, sub-section (1), 
comes to this: Are the passages such 
as in fact to excite or do they diaoloso- 
an attempt (which implies inteotion) to 
excite hatred, contempt or disaffection to-- 
wards the Government or of any class or 
section of His Majesty’s subjects in India.” 

Ufci) ‘It must be remembered that those 
words in clause (c) which refer to the 
hatred or contempt of a class or seotion 
are not limited by Explanation II, and that 
there has been, in this respect, some depar- 
ture from the policy of tbe Penal Code 
which supe. added a qualifying explanation 
which has not found place in the Press Act.” 

(ti.) All the (Madras) Judges thought 
t^hat several passages were calculated to 
bring the Government in hatred and con- 

ExX,;,lu‘” dae weight to 

Nothing would bs gained by an endeav 
oar to harmonise these passages, but taken 

tne Medrae Ooort in 

mg to tbeir Eordehips, they do not'dn^d" 
toac tee seotion has been mj . “ ^ 

tbe JoMoial Ooatmittee may ~ken"®t ’ 

h.vo nffirmed the view that ttt 

mcencon arises Zl 
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tion, wbioh does not oovar all the oeses 
oomprehended ioolaase (c). Iq this vie 
1 hod myself aoable to aooept the oonten* 
tiou, pressed by Mr. Das with muoh leain- 
ins and ingreanity, that we should interpret 
seotion 4 as if it were a re-eDaetment of 
the Indian and English Law of Sedition. 
1 do not overlook thati towards the oon* 
elusion of their judgment, their Lordships 
of the Judioial Committee describe the pro* 
oeedings as a oriminal ease/’ nor am I 
unmindful that in an earlier passage, 
they refer to the oases of Queen* Empress 
V. Bal Qangadhar Tilak (8), Queen- 
Empress v. Bamckandra (17) and Queen* 
Empress v. Amha Prasad (13), wherein 
seotion 124Ai of the Indian Penal Code was 
oonstrued, and proceed to observe that these 
judgments are of oonsiderable assistanoe to- 
wards the oonstrnotion of seotion 4; but 
they also point out, in that very passage, 
that the langnage of seotion 1214. is not 
preoisely the same as the language in the 
Press Aot, and in another passage they 
add that there has baen in the Press Aot 
some departure from the policy of the 
Penal Code. It may be pointed out further 
that, in the Indian Penal . Code the pro- 
vision in respect of sedition is contained 
in seotion 124A, which finds a place in the 
sixth Chapter of the Code, devoted to 
offenoes against the State, whereas seotion 
153 A, whioh relates to cases of promoting 
enmity between classes, finds a place in the 
eighth Chapter devoted to offences against pri- 
vate tranquillity. In the Press Aot, on the other 
hand, what corresponds to bat is not identical 
with the Law of Sedition is contained in seo- 
tion 4, sub seotion (0, but what might have 
corresponded to section 153A does not at 
all find a plase io clause (c); as a matter of 
fact the provision was in the Bill as first 
published, but was omitted from the 
final version. We cannot also overlook, 
what indeed is obvious on a comparison 
of the terms of section 124A of the 
Penal Code and seotion 4 of the Press 
Act, that the two provisions cannot be 
completely assimilated, far less can they 
be treated as identical. The scope and 
purposes of the two legislations are funda- 
mentally different, and, however, helpful the 
decisions on seotion 124 A of the Penal 
Code may be, we cannot import into seotion 
(17) 22 B. 152. 


2 of the PressIlAot a meaning not justified^ 
by its language. No useful purpose would 
thus be served by an examination of the 
principles enunciated in the oases of Reg, v. 
Duffy (18), Bey. V. Sullivan {4i) t O' Brien Exparte 
(19), Ecy. V. Burnas (5), Reg. v. Freeman 
Journal (20), Rex. v. Aldred(Q), whioh were' 
relied upon by Mr. Das with a view to enu-' 
merate the elements of a seditious intention- 
under the Law of England (Stephen’s Digest 
of Criminal Law, ^th edition, article 98), 
It would indeed be against all recognised 
canons of interpretation to import into the* 
Press Aot the provisions of the Law of’ 
Sedition as enacted in the Indian Penal 
Code or as administered in England. If 
the Legislature had intended to make seotion 
4 an exact reproduction of the Law of 
Sedition, the seotion might have been 
materially shortened ; the purpose would 
have bsen served if a simple provision had 
been framed to' the effect that an order of 
forfeiture might be made wherever a news- 
paper, book, or other document was found 
to contain matter such as would justify 
a conviction under section 124A or section 
1534. I cannot consequently accede to the 
contention 'that the test of the validity of 
an order of forfeiture under seotion 4 
is, whether the offending article justifies 
a conviction under section 124A, 

A preliminary point must next be noticed 
before the subject-matter of the offending 
articles is scrutinised. It has been argued 
that the terms of the notice of forfeiture 
are defective, inasmuch as seotion 4, sub- 
section (1), clause (c), refers to '* hatred 
or contempt of any class or section of His 
Majesty’s subjects in British Iniia, " 
whereas the notice mentions ' the officers 
of the Government recruited in England.” 
It cannot be disputed that this variance 
between the language of the Statute and 
the terms of the order should have been 
avoided, and there is no reason why the 
notice should not have adhered to the exact- 
language of the seotion. This variance, 
however, even if it were treated as material, 
cannot be mads a ground for cancellation 
of the order of forfeiture. There is one 
ground and one ground alone on which 
the validity of the order can be attacked 

(18) ( 841) 2 Cox. 0. 0. 46; 9 Ir. h. B. 829. 

(19j (1831) 15 Oox 0. 0. 160s 12 Tr. L. E. 29. 

(20) (19J2) 2 Ir. B. 82; 6 Ir. t. B. 628. 
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noder seotioD 17 wbioh oAn ba sefc aside 
only ander seotioD 19 ; a defect in the 
form of the sotioe aader section 4, sab- 
•section (1), is not inoloded in snob ground. 
«Tbe articles mast conseqaeatly be now 
examined with a view to determine, whe- 
ther the words are not of the nature des- 
cribed in section 4 snh section (1). 

It is necessary to keep before us the 
precise issue which requires investigation, 
because the question of the admissibility of 
the evidence tendered under section 2J or 
under the general law must be decided 
from the point of view of its relevancy. 
The questions, then, are as follows: — 

(*) Are the words contained in the news- 
paper likely to produce or have they a 
tendency to produce any of tbedve categories 
of consequences mentioned in clause (c) as 
analysed above ? 

(»*) If the answer is in the affirmative, 
do the articles fall within one or more of 
(the three classes of comments enumerated 
.in the second explanation as analysed 
aboveF 

As regards the first question, the opinion 
■ I have formed is that both the articles, 

• read without elucidation, have a tendency 
to bring into hatred or contempt or to 
excite disaffection towards the Government 

• established by law in British India. Besides 
this, the first article has also a tendency to 
bring into hatred or contempt a class or 
section of His Majesty’s subjects in British 
India, namely, the officers of that Govern- 
ment recruited in England. The language 
of the articles is plain and unambiguous 
and does not stand in need of, possibly ■ 
does not admit of, a commentary and ex- 
position. There is in both the articles an 
open and incisive attack, of the most 
direct and straightforward character im- 
aginable, on the Government established 
by law in British India ; in addition to 
this, the Anglo Indian officers are described 
in the first article as the lease-holders of 
India who serve themselves firar, then their 
mother country, and next the three hundred 
and fifteen millions in India, who are gov- 
erned by them at their sweet will on 
principles which are absolutely despotic and 
some of them un-British and barbarous. I 
shall not attempt a summary or an analysis, 
because in the process of condensation many 

a choice phrase and expression would be 

39 


left out : to appreciate fully the articles.^ 
they must be read in their entirety. In my 
judgment, when they are so read, there can 
be no donbt as to their tendency. Bat Mr. 
D^s has made an ingenious attempt to 
adduce evidence to elucidate their probable 
effect and to prove that their real tendency 
is the reverse of their apparent tendency. 
He foreshadowed the classes of evidence 
be wonld tender for this purpose:^ 

(1) . Documentary evidence contained in 
charters, proclamations, official despatches. 
pronoQDcements by Ministers of the Crown, 
from 1833 to 1919 on the subject of the 
methods of administration of India; 

(2) . Doonmentary evidence to prove that 
various reforms in the mode of adminis- 
tration proposed or inaugnrated from time 
to time by the Government have not been 
realised or have been delayed or restricted 
by reason of the activity of Government 
officials in India, snoh as the Local Self- 
Government scheme of the Marqnis of 
Ripon, the Morley Minto reforms, and the 
Montague-Chelmsford plan for responsible 
Government; 

(3) . Reports of Royal Commissions inclu- 
sive of dissentient minutes, such as the 
Industrial Commission and the Public 
Service Commission, in order to show bow 
the development of Indian industries has 
been retarded, if not sacrificed, and how the 
pledges of suooeseive Sovereigns for the good 
government of India have remained unful- 
filled: 

(4) . Doonmentary evidence to show that 
the British Parliament has exercised little 
effective control over the affairs of the 
Indian Government, with the resnlt that 
officials in this country have been responsible 
neither to the Parliament nor to the people* 

(5) . Oral and documentary evidence of 
events in the Punjab mentioned in the second 
article and the public feeling created 
thereby*, 

(6) . Oral evidence to prove the actual 
effect prodnoed on the minds ' of those who 
have read the offending articles* 

(7) . Evidence as to the general polioy 

of the paper. ^ 

The ostensible object with which this 
evidence was tendered was to establish the 
tendency of the articles in qnestion. but the 
real pnrpo se was two-foW. nam«l„ «... 7 
•See Appendix-Ed. iH^iZ^st, to 
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prove the absenoe of seditious intent, and, 
secondly, to establish the truth of the allega- 
tions made in the articles. Now, as I have 
already explained, the absence of seditious 
intent is not a material factor in the deter- 
mination of the very specido issue we are 
called upon to try; an article may well be 
beyond the bounds of the Indian Penal 
Code, but may yet be drawn into the net of 
the Indian Press Act. We are thus con- 
cerned here with the tendency of these 
articles. That tendency is manifest to every 
reader of ordinary intelligence. The evidence 
of witnesses on either side stating the im- 
pression produced on their minds by a perusal 
of the articles would, even if it were admis- 
sible, be of little assistance; the Court has to 
determine for itself, in a case like the present 
where there is no doubt or ambiguity as to 
the meaning of the words, what efieot they 
are, by their nature, likely to produce on 
the normal average reader understanding 
them in their plain natural meaning. Nor 
would it be useful, even if it were per- 
missible, to investigate what class of people 
subscribe to the newspaper, for the actual 
readers may well be assumed to be far more 
varied and numerous than the subscribers 
themselves. The evidence to prove the 
truth of the allegations made in the articles 
is equally irrelevant. Justification cannot 
be pleaded to take the case out of the opera- 
tion of section 4, sub-section (1); and in one 
of the numerous oases cited by Mr. Das 
himself — Btg. v. M'Hugh (7), an eminent 
Irish Judge, Lord O’Brien, L. C. J., pointed 
out ■ that there were oases where the maxim 
prevailed “the greater the truth, the greater 
the libel.” Consequently, the historical docu- 
ments, formidably arrayed, which Mr. Das 
offered to put in evidence (and which, by 
the way, are familiar to all students of 
British Indian history), were inadmissible, 
for the simple reason that they were irrele- 
vant for the determination of the question 
of tendency of the two articles. Nor was 
evidence of intention admissible on this 
part of the case, for as already explained, 
the question of intention does not arise in 
relation to that portion of section 4, sub- 
section (1), which precedes the Explanation. 
We are thus left with the evidence ten- 
dered by Mr. Das under section 20, namely, 
copies of the *'Amrita Bazar Patrika” 
published after the commencement of the 


Indian Press Act. Such evidence could be 
given only in aid of the proof of the 
nature or tendency of the words which are 
alleged to be of the nature described in 
section 4, Here, again, the evidence must 
be tested from the standpoint of relevancy. 
Some prima facie connection must be made 
out between the offending articles and the 
matter contained in the copies of the news- 
paper tendered in evidence; if no such 
connection is established, the evidence must 
be rejected. On this ground, we rejected 
forthwith extracts which embodied a sermon 
by the late Bishop of Calcutta, speeches by 
the Secretary of State on the Reform Bill 
and the Mesopotamia Commission, Minutes 
of dissent by Pandit Madan Mohan Malaviya 
and Sir Sankaran Nair, letters of resignation 
of the additional Members of the Imperial 
Legislative Council, such as Mr. Mazbarul 
Huq and Mr. Jinnah, speeches by His 
Excellency the Viceroy, reports of public 
meetings and speeches delivered - there* 
reports from press correspondents and like 
matters. They bad no relevancy whatever 
to the definite question under investigation* 
namely, the true nature and tendency of 
the two articles. The same remark is 
applicable to the other numerous articles 
published in the paper during the last 
two years on a variety of political topics* 
They had no bearing on the question of 
nature or tendency of the articles under 
consideration; some of them might have 
been of assistance, if the question of 
seditious intent bad been material, but it 
must not be assumed that all of them 
would have tended in favour of the 
newspaper. The position thus is that 
although evidence of the kind contemplated 
by section 20 was admissible in aid of 
the proof of the nature and tendency of 
the articles, and other evidence, if avail- 
able, might conceivably have been used 
for the same purpose, the evidence actually 
tendered was wholly irrelevant for the 
determination of the question of nature 
and tendency. 1 hold accordingly that 
apart from the second explanation, the 
words contained in both the articles have 
a tendency to bring into hatred or con- 
tempt or to excite disaffection towards the 
Government established by law in British 
India and the words used in the first 
article also tend to bring into hatred or 
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oontempt a class or seotion of His Majesty’s 
snbjeots in British Indiai namelyi the 
oflleers of the Government reoraited in 
Enffland. This leads ns on to the next 
question. 

The second question raises the issae, 
whether the articles in their entirety fall 
within the scope of the second explanation 
apd are thns exolnded from the operation 
of olaose (c). It mast be stated at the 
ontset that in so far as the Brst article 
ha^ a tendency to bring into hatred or 
contempt a class or section of His Majesty’s 
sabjeots in British India, it cannot be 
rendered immune by the operation of the 
second explanation. A comparison of the 
6ve categories iooluJed in clause {o with 
the three comprised in the explanation 
makes it abundantly clear that the hfth 
category in clause (c) has no counter- 
part in the explanation. With regard to 
this aspect of the hrst article* then, no 
question of intention can possibly arise, 
and this by itself would be sufficient to 
justify the refusal of the application with 
regard to that article. We have next to 
examine whether, apart from this, the 
two articles can be deemed to consist 
exclusively of comments of one or more of 
the three types mentioned in the explana- 
tion. The answer must be in the negative. 
As regards the Brat class of comments, 
namely, those expressive of the disapproval 
of the measures of the Government, it is plain 
that the term 'measures’* was intended to 
Apply to legislative measures; the analysis 
of the explanation set out above shows 
that the comments were regarded by the 
Legislature in three aspects, namely, the 
legislative, the administrative, and the 
judicial functions cf the State. Mr. Das 
has contended that the articles contained 
comments expressing disapproval of the 
legislative measures as also the administra- 
tive acts of the Government. If it be 
assumed that some of the comments may 
fairly be regarded in this light, it is 
obvious upon a perusal of the articles 
that they contain a great deal which 
cannot possibly be deemed as comments 
of this description. On this part of the 
case, according to the Judicial Oommittee 
the question of intention is material.* 
Oonsequently evidence would be admissible 
to prove the intention; but the evidence 


tendered was irrelevant. No portion of 
that evidence bad any bearing npon the 
question of intention of the author of the 
articles. The question of intention comes 
in, as we have seen, from the nse of the 
expressions *‘witb a view to obtain” and 
'^attempting to excite.” These expressions 
are hardly applicable to comments,” hut 
the explanation is ill-expressed, and in 
view of the decision of the Judicial Com- 
mittee as to the jcaateriality of intention 
in this conneotioD, it would be fruitless to 
speculate as to the real intention of the 
framers of the Act. But as the Judicial 
Committee point oat, in judging the ques- 
tion of intent, the publisher must be 
deemed to intend that which is the natural 
result of the words used, having regard, 
among other things, to the character and 
description of that part of the public who 
are to be expected to read the articles. 
From this point of view, there can be 
little doubt as to the intention. The 
articles themselves speak of the seething 
discontent that prevails from one end of 
India to the other” and state that *'now 
the whole country is ablaze. It is not 
the educated Indians alone who are 
indignant at these gross outrages, but the 
masses as well.” If this be a correct 
description of the condition of the people-^ 
and the writer of th^ articles is most 
emphatic in bis assertion— the effect of 
comments of the character contained therein 
would plainly be to excite hatred, oontempt 
and disaffection. The position then is that 
even if the two articles bad not contained 
an attack npon Government, and had 
consisted exclusively of comments expressing 
disapproval of the measures on the ad- 
ministrative action of the Government, 
the explanation would have been of no 
avail, inasmuch as they constitute an 
attempt to excite, even if they do not 
actually excite, hatred, oontempt and 
disaffection amongst a people who, on the 
unimpeachable testimony of the writer 
were already in a state of excitement! 
But as I have stated before, even if some 
of the passages can be treated as disapproving 
oomments on the legislative measures and 
administrative actions of the Government 
they contain a great deal not comprehended 
in that description. The result consequently 
is that the nature and tendency of the 
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artioles taken as a whole bring them 
within the operation of seotion 4, anb^seotion 
(1), ' olanae (c), and they oannot be exolnded 
there'from by the applioation of the second 
%yplanalion.' 

In . this view the oonolnaion follows that 
the applioation under seotion 1? fails and 
mast be dismissed with oosts, as direoted 
in the judgment of Woodroffe, J. 

' FLEXCHERt J. — I agree with the judgment 
of Mr. Justioe Woodroffe. 

j*. . 

Application dismissed. 


APPENDIX. 

The following arc the articles in the Amrita Bazar 
Patrika deaXt with in -the above judgment of the 
Special Bench: — 

‘ (1) TO WHOM DOES INDIA belong:-- 


on what may be called European principles, viz.^ Japa*^ 
and India. In Japan the rulers are but foUo#e¥B‘ of 
European methods of administration. In India' the 
Europeans themselves carry on the affairs of the 
country. India has thus a clear advantage over 
Japan. For the former is ruled by Europeans 'diifoct 
and the latter by the disoiples of the Europeans. 
The E uropeana in India, again, have the honour of 
^eir nation and sovereign in their keeping for both 
parliament and Qneen Victoria promised the 
Indians, before God and man, the safne rule that 
obtained in Great Britain. It • shonld also 'be noted 
that India is richer in resources and -far ‘more 
populous than Japan. Besides, India has a more 
ancient civilisation and literature than .^apan. 
Japan, in' fact, is a mere child in this respect. 

All thO'same Japan is almost as great a power 

as. England herself while India is only a “property.” 

The existence of the latter is ignored by all, and 

three hundred and fifteen millions of Indians are 

looked down upon as mere human sheep. Thongh 

Japan was one of the poorest coontrics in the 

world, and though India, when it came into the 

hands of England, was one of the richest, India is 

now not only far poorer than Japan but it has 

become the permanent abode of famine, plasrue and 
malaria. ® 


India'beloDgs to Indians as of right, as England 
belongs’ to Englishmen. Englishmen, however, made 
a compaot with, the Indians in which the latter 
cordially agreed, It was that Indians should accept 
the rule of Englishmen provided they governed 
tliem on righteous principles. The arrangement 
was that Indians would pay Englishmen handsomely 
for-their labour, but then the former should bo 
treated not as a subject, race but as fully the latter’s 
peers. 

Not only did a number of England’s greatest 
statesmen-* agree to such an understanding but their 
illustrious Queen herself, in the name of God, gave 
a solemn pledge that her officers would treat her 
Indian and European subjects exactly in the same 
manner in every respect, whether it be in regard to 
self-government or public services, freedom of 
speech or toleration in religious faiths and practices. 
In a word Queen Victoria conferred all the political 
rights of a British citizen upon the Indians. What 
is more, both Houses of Parliament accepted this 
Royal Proclamation of 1858 without 'a dissentient 
voice. 

In one sense the document is more than a 
Parliamentary Act It contains not merely the 
declaration of the ‘greatest sovereign of England, 
bub also the Unanimous decision of the pntire British 
nation through its August Representative Assembly. 
But is India governed by England on those high 
principles which are embodied in the various Parlia- 
meutary Statutes and official Despatches as well as 
in the Proclamation alluded to above? Nay, is India 
govevned by England herself.^ 


Is It not a strange phenomenon that -the foremost 

Asiatic country, which is under the direct control 
ot the foremost nation in Europe, is the home of 
starvation and pestilence, and the smallest countW 
m this continent is a power strong enough to 

crush one of the strongest military nations in th-o 
wor d? Yet, the problem is easy of solution, Japan 
IS the hrst consideration to a Japanese adminis. 
trator; not so, however, is India to an EngUshman 
ruling thisxountry To him India stands third in 
hiB estimation, -he himself being the -first and his 
country and sovereign being the second. 


It IS far from correct that England rules India 
even m the same sense as it rules Ireland If that 
had been the c&se there would have been very 
little cause for dissatisfaction and India wouS 
have grown fast enough under the enlightened 
rulers of Great Britain. But the souroe^of the 

one end of 

governed 


England having acquired India forgot all -her 

"o^sanf SX farmed if out to. o^ 

thousand British officers headed by the Secretary 

‘ !"dia really belongs to th^ 
^ to England in name. The 

u 1 millions in India -are 

at their sweet will, -and on 

of them a solutely despotic and some 

thafVn^.-pn ^^ barbarous The result is 

that Indians and the British Empire in ihdia 

are decaying and India has baoome the property of 
a handful of Englishmen. . i'wporuy ui 


There are two countries in Asia which are governed Tn short, those Anglo-Indian officers numbering 
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a little over one thousand are in the position of 
lease-holdera of India They serve themselves first, 
then their mother country. As for the Indians, 
they were of course, according to these selHess 
statesmen, created by Heaven only to minister unto 
their comforts and material prosperity. Thus they 
expelled the Indians from all oftioes in the 
higher services and they increased their own pay. 
They could have never done it if England herself, 

and not these lease>holdors, directly ruled the 
country, 

lA days gone by the landholders of Bengal had 
to lease out their estates to European indigo 
planters. The latter never cared for the improre- 
ment of tho property. Their sole object was to 
make indigo out of tho lands in their temporary 
possession and their only anxiety was whether or not 
the property would last the term of t.heir lease. 

It^ (hen comes to this. The forty millions of 
British people derive very little benefit from the 
Empire cf India. As for the Indians they are 
dying fast, and the time is not far distant when 

are likely to disappear altoge. 
ther if the present mode of administration is not 
radically changed. A few thousand British officers 
and merchants to whom India has been farmed out 
are fattening themselves out of the country. How 
India 18 faring under the present system was graphic- 
ally described, twelve years ago, by one of the 
Anglo-Indian officers, Mr. Donald Sraeaton, a former 
member of the Viceregal Legislative Council who 
had entered . Parliament, in one of his speeches at 

this speech in a future 

X SSiX6« 


( 2 ) arrest of UR. OAXDHI. 

More outragks. 

Couno^f* in the Supremo 

Viceroy: ** Huque n-rote thus to the 

persons ivere shot down (in Dollii) 
aSst an°^ holdinR a peaceful demonstratLu 

of irdia ““’““-a of the Government 

ment hn M 1. ^/aollenoy’s Executive Govern, 
bl the 1 V® *“ endorse tho version given 
amonnl t ““‘''“"““a Such actio" 

“*'“™ ‘■emonstratiou is the 
commission of further horrors at Lahore and 

unarmed mob wat 

cent wTe“ ut.eSVaTl^nd^^ ‘-°- 


to make a demonstration on receiving the news of 
Mr. Gandhi’s arrest It was a peaceful demon-’ 
stration in all conscience and all that its promoters 
did was to raise shouts of “hai liai” and “Mahatma 
Gandhi ki jai." There wa.s certainly nothing wrong 
in it They then wanted to proceed in a cortaia 
direction when the Police obstructed them with 
fire-arms The crowd was asked to disperse and 
go baok. It is said that they did not obey this 
order, and the inevitable followed -they were 
immediately shot at like cats and dogs. It is not 
even alleged, as was done in the case of the Delhi 
outrage, that stones and brickbats were thrown at 
the Police. It was an unprovoked aggression for 
which, judging from the version at our disposal 
there was absolutely no justification. And we 
believe the Government of India will treat this 
awful incident with the same apathy as they have 
done with regard to the outrage in Delhi. Is this 
a safe course? 

^ “Nothing like tho application of tho la/ht ” That 
IS the proverb in this country. The machine gun 
rule 18 of course still better. The teeming millions 
in this country, who have been reduced into a race 
of sheep, can very easily be cowed down by only 
a tow armoured motor cars with machine guns and 
made to do anything by the rulers In this way 
they can no doubt take possession of the body of 
the whole nation, but it has also a soul That 
ethereal thing is always free, and beyond their 
power. Thou; machine guns und aeroplane bombs 
cannot touch it. On tho other iiaud the more you 
oppress tho more you develop its latent powers. So 
though the authorities may get some immediate 
advantage by firing upon innocent and unarmed mob 
and killing and wounding some iimocont people, they 
are mistaken in supposing that they are thereby 

strengthening themselves Brutal violence never navs 
m the long run. It makes the whole nation united 
a^iudb a common enemy. 

Look to the result of those outrages. Mr 
(rundh. was proceeding to Delhi ou a peaceful 
and high mission. H.s object was not to fight 
the authorities there but to preach to tho peonlo 
a noble aspect of the Satyagriilia movement 
niiniely to learn self-restraint and not to retaliate 
even when wantonly oppressed by the Police. The 
Governments of tho Punjab and Delhi i? 

liave thus welcomed him L a friend fn^i a 
of tliat tliey prevented his entering into « ^ 
Punjab, knowing full well that acoordTn.t to 
Satyagraha vow, he could ncT Xy thfi,. “ a 

asking him not to proceed to tho Puniab The" 
were also aware that if there woo They 

individual who was the beloved oT ZWT ""p 
I ndia it was this Guzrati saint aL aL 
committed on him would be deenlv outrage 
tens of millions of men. Thoueh thil by 

fact full well yet they took 
dragged him back to Bombay And 
followed. The arrest of Mr.^’ Gandl;^*'® 
upheaval in cities like Delhi Lahore P*'®d^c«d an 
other places. * ■ ’ and 

This thoughtless action of the 

thus responsible for the popular demoXtaCs 
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which took place at Lahore and AmritBar. It 
was their special daty to see that further pro* 
vocations were not given to the people. What 
they however, was to let loose armed Police 
among the demonstrators. A better mode of pro- 
voking them to violence conld not have been 
conceived. All the same, beyond roaming in the 
streets with bare heads and feet, shouting the 
mournful cry “hai hai” they are reported to have 
done nothing else. On some pretence or other, 
however, the Police picked np a quarrel and showed 
their bravery by shooting down men who were not 
armed even with walking sticks. 

And now the whole country is ablaze. It is 
not the educated Indians alone who are indignant 
at these gross outrages but the masses as well. 
What the “agitators” failed to do, the Eowlatt 
Act and the pitiless policy of the Punjab and 
Delhi Governments have accomplished. The 
masses have at last been roused to realise that 
the reign of law is gone and people can be 
shot down at the sweet will of the executive. 
They have further come to know that the Eowlatt 
Act is a most dangerous measure which has 
robbed British subjects in India of many of the 
elementary rights of human beings. And further, 
the Hindus and Mussalmans have forgotten their 
communal differences and become one united body. 
The bureaucracy will thus find that, instead of 
strengthening their position, they have weakened 
it very mnch by their high>hsnded proceedings in the 
Punjab and passing such a relentless law as the 
Eowlatt Act. 


CALCUTTA HIGH COURT. 
Criminac. Rbtisional CiSB No. 862 or 1919, 

November 26, 1919. 

Pfesent: — Mr. Justice Choodhari and Mr. 

Justice Newbould. 

JH4.ru KHAN and OTaBBS — 2 nd Paett^ 

PfiTlTlONBaS 

versus 

SARADA CHARAN SIKDAR and others 
— I fcT Party— Opposite Paett, 

Criminal ProcedLwre Code {Act V of 1898), <«. 107, 
145, 439 — Proceedings under e, 146 — Order dropping 
proceedings under $. 146 and directing proceedings 
under s. 107 — Revision — High Court, interference hy. 

Where by am order of a Magistrate proceedings 
under section 145, Criminal Procedure Code, are 
dropped, because proceedings under section 107 
would meet the case, and proceedings under the 
latter section ai-e actually pending, the High Court 


tl920 

wE! not interfere in revision with the order dropping 
proceedings under Beotion^l46. Cp. 616, col. 1.] 

FACTS appear from the jadgment. 

« * • 

Baba Pasarathi Sanyal (with him Baba 
Behendra Naram BhattacharjeeX for the 
Pettiioners. — Prooeedinge under seotion 145 
of the Code of Criminal Prooednre were 
initiated upon a Police report of an im* 
minent fear bf a breach of the peace Ve« 
garding a large area of land. The first 
party consisted of two tenants and eight 
agents of the Teota Raja and the second 
party consisted of six persons who were 
said to be old tenants. The whole of the 
lands was attached by the Sab'Divisional 
Officer, who took cognisance of the matter 
and directed the Police to sell the stand* 
ing grass. A petition against the order 
for the sale of grass was presented before the 
District Magistrate, who tberenpon called for 
the record of the section 145 proceedings. The 
Police thereafter made other reports to the 
District Magistrate, eoggesting that a breach 
of the peace wonld be prevented if certain 
persons were bound down under section 107 
of the Criminal Procedure Code. ' The first 
party also presented a petition before the Sub- 
Divisional Officer, praying that the section 
145 proceedings might be dropped as a 
breach of the peace had been prevented by 
a proceeding under section 107 of the 
Criminal Procedure Code against the persons 
named by the Police. The proceedings under 
section 145 were consequently dropped. 

I submit that the way in which the Dis- 
trict-Magistrate intervened is wholly illegal. 
Refers to Tara Oharan Sarkar v. Bengal Goal 
Oo» (1), and Jagomohan Pal v. Bam Kumar 
Chpe {2), Under section 436 of the Criminal 
Prooednre Code the District Magistrate has 
no power to interfere. In a proceeding 
under section 145 of the Criminal Procedure 
Code only the High Court can interfere 
under section 15 of the Charter (new section 
1C7 of the Government of India Act). 
In dropping section 145 proceedings the Sab> 
Divisional Officer acted without jurisdiction. 
The Magistrate could drop the proceedings 
only under sab seetion (5) of section 145 

(1) 4 Ind. Cas. 354; 13 0. W, N.il25i 10 Cr. L. J. 
660. 

(2) 28 0, 416. 
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of tbe OrimiDal Prooedare Code. Refers 
to Tara Oharan Sarhar v. Bengal Ooal Oo. (1) 

A Poltoe reporb oould be aoted upon only 
for the ioitiation of prooeediogre under eeo* 
tion 145, but the subaequent Polioe report 
should not have been aoted upon. Tbe 
Polioe should not be allowed to become 

a 

the arbiter of the situation when onoe the 
matter was before the Court for judioial 
determination. 

Babu lianmniha ^ath Idu^herjeey (with him 
Babus Madhab 6^olbinda B,oy and Bamani 
Mohan Ohaiterjee), for the Opposite 
Party. — 1 shall make my submissions on the 
assumption that your Lordships have got 
power to interfere in the present oase, but 
I may be permitted to submit that the Sub 
Divisional OfBoer not having aoted without 
jurisdiotion in dropping the prooeedings, 
your Lordships cannot interfere under sec- 
tion 15 of tbe Charter. 

The Distriot Magistrate, as a matter of 
faot, did not interfere with section 145 pro- 
ceedings. He simply passed an order on 
the petition which was before him (vis., 
on tbe petition against the order for the 
sale of the standing grass). 

Sub-section (5) of section 145 of the 
Criminal Procedure Code does not lay down 
the only mode in which tbe proceedings 
can be dropped. Refers to Manindra Ohan- 
dra Natidt v. Barada Kanta Ohotodhury (.3). 

Babu Baaarathi Sanyal replied. 

JUDGMENT, — Proceedings nnder section 
145 of tbe Code of Criminal Prooedare were 
initiated upon a Polioe report dated the 15th 
August 1919. Tbe area was not stated in the 
report, but it appears from a map whioh 
is annexed to it that 4,000 bighas were 
covered within the boundaries given. Tbe 
first party consists of two tenants and 
eight agents of the Teota Raja and 
the second party consists of six persons who 
are said to be old tenants. Then there 
is a vague reference to others. As it men- 
tioned an * imminent fear of a breach of 
tbe peace”, tbe whole of this land was at- 
tached and the Polioe was directed to sell 
the standing grass by the Sub- Divisional 


(8) 30 C. 112} 6 C. W. N. 41?. 


Officer who took cognisance of tbe matter. 
Both parties objected to the sale of the 
grass. The petition of tbe 2nd party was 
rejected by the Sub Divisional Officer on the 
19th August 1919. On the 20th the first 
party filed a petition before the District 
Magistrate against that order. That peti- 
tion, so far as we can make out, was one 
complaining of the order for the sale of 
the grass and it is not quite clear from 
it whether any reference to tbe proceedings 
under section 145, Criminal Procedure Code, 
was made in it. The District Magistrate 
called for the record and directed that if 
there was no likelihood of a breach of 
the peace, the order for cutting tbe grass 
might be kept in abeyance till tbe motion 
was disposed of. 


1 hereafter tbe Police made a farther 
report and asked for proceedings to be taken 
against 22 persons under section 107, Crimi- 
nal Procedure Code. Those reports were 
placed before the District Magistrate. Tbe 
report was to this effeotj that a breach 
of^ the peace was apprehended because cer- 
tain outsiders were setting up one set of 
tenants against another, and the Polioe 
submitted that if those persons were bound 
down there would be no breach of the 
peace. They made a further report that 
after a conference held amongst Polioe 
officers they were of opinion that there was 
no reason for binding down all tbe 22 
persona, but if six persons who were tbe 
ringleaders were bound down a breach of 
the peace would be prevented. After that 
there were proceedings against those six. 
The proceedings under section 145 there- 
after came to be dealt with by the Sub-Divi. 
sional Officer; and on the 9th September a 
petition was put in by the first party 

tenants, stating that as proceedings were 
being taken against the ringleaders who were 
setting up one set of tenants against another 
and as there was no chance of a breach of the 
peace between the tenants themselves, the 
proceedings under section 14 d should be 
drop^d. The matter was fully heard by t^ 

tion of the metlarials ther beUrh ' 

oame to the «on«lu.ion that the pr™eed^n« 

under aeet.on 145 ought to be drS 
aamn.h as proaeedings under seotfon ’in? 
would meet the requiremeuts of th^ oase 
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We do not think we. can interfere with 
the order made, in the oironmstanoes. The 
Sab'Divisional Officer 10 responsible for the 
peace of bis sab-division and be has drop- 
ped those proceedings after having oarefolly 
considered the matter ; and even if we had 
jurisdiction to deal with an order of this 
character, a point which we do not decide 
at present, we would have baen loath to 
make an order interfering with the order 
which, the Magistrate bad made in the 
exercise of his disoretion. We do not think 
we ought to interfere with the order made. 
The report upon which the order was 
originally made was. vague and unsatisfao- 
t)ry. The Rule is discharged. 

Having regard to what we have said we 
cannot interfere with the proceedings under 
section 107 of the Criminal Procedure Code. 
The present petitioners are not concerned 
with these proceedings. The Rule so far 
as it relates to them is also discharged. 

Hule discharged. 


PATNA HIGH COURT. 

Miscellaneous Case No. 54 op 1919. 

October 1?, 1919. 

Present: — Mr. Justice Das. 

RAM PARSAD SAHU and orbER-— 

IPsTlTiONERS 

Venus 

EMPEROR — Opposite Party. 

Criminal Procedure Code (Act ro/189s;, «. H6— 
Evidence, order oj taking of~^Procedure — Title, ques^ 
tion of, whether can be investigated. 

Although there is nothing in section 145, Criminal 
Procedure Code, to suggest wliich .party should 
begin the ca^^e, it is unusual for the second party 
to begin bis evidence, [p. 6i6, col. 2.] 

In a proceeding under section 145 the Court is 
in no way concerned with the question of title, 
it has merely to consider and investigate the 
question of possession, [p. 617, c-1. 1.3 

Role calling upon the District Magis- 
trate, Bbagalpur, to show cause why 
the proceedings under section 145, Criminal 


Procedure Code, pending in the Court of 
the Deputy Magistrate, -Bhagalpore, sbocld. 
not be transferred to the Court o.f some 
other Magistrates or, in the alternative,, 
why the learned Deputy Magistrate’s' order 
dated the 23rd of Angnst 1919, directing 
the second party to begin with bis eyi-J 
denoe Brsf, be not set aside. ! 

Mr. Oour Okandra Pal, for the Petitioners.* 

* • * 

Mr. H. L. P/ andkeolyar, for the OppositV 
Party. 

JUDGMENT. — The learned Vakil does 
not press his application so far as it' 
relates to the transfer of the. case. Bat^ 
he does ask me to direct the Migistrate- 
to adopt the procedure prescribed by law. 
and sanctioned by practice which has be-., 
come a rule of law. 

The oompUinb against the learned Magis- 
trate is that he has directed the second 
party to begin to adduce, evidence in the 
case. The learned Vakil says that this, 
is against the letter and also the spirit 
of section 145, as in civil prooeedings^'or 
criminal proceedings the hrst party ought 
always to begin. ^ 

So far as the section itself is concerned, 
I do not find that it supports the learned 
Vakil. He relies specially upon the words 
received the evidence produced by tb^m 
respectively,” and be lays stress on th^ 
word “respectively.” In my opinion, all 
that it means is that he will receive the 
evidence produced by the parties one after 
the of-her. I do not think that the order 
in which the evidence ought to be receded 
by the Court is dealt wiih in the section 
at all. So far as civil causes are concerned 
sometimep, in our experience, the defendant 
has to begin, specially when the onus is 
on the defendant. So far as the prooednre 
laid down in summons oases is oonoernedi 
no doubt, the plaintiff must begin but in 
the absence of any express provision in 
section 146, I do not think that 1 can 
entertain the application, specially as the 
case has not come to an end and it is 
now pending before the learned Deputy 
Magistrate. While I do not interfere with 
the order passed by him on the '23rd 
August 1919, 1 do ask him to re- consider 
the matter. It is certainly unueual for 
the second party to begin his evidence in 
a case under section 145 of the CHipinal 

Prooedare Code, 
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Tlje learned Counsel- for the opposite 
party . tells me t^at. whan„the faofcs and 
oireutnetanoes of the ease are oonsidered, 
tbe order passed by the learned Deputy . 
Magistrate becomes perfectly iptelligible, 
and be states the facts to be as follows: 
namely, that the hrst party claims title-to 
the. land under a usufructuary mortgage 
alleged . to have been executed in. his 
favour by the owner who, I understand, 
is- now an insolvent. The second party 
claims title through a purchase from the 
Official Assignee in whom the property of 
the insolvent vested. Tbe learned Counsel 
for the Brat party states that the second 
party does not dispute his title bat claims 
a title throogh the Official AseigDe©! and 
he says that the view that has been 
taken by tbe learned Deputy Magistrate 
is, if you prove your title you saooeedin 
these proceedings and, therefore, it is w-bolly 
unnecessary for the Brat party to adduce 
its evidence in the case. In toy - view, 
there is some fallacy in this argument. 
The Criminal Courts are not in any way 
concerned with the title of tbe parties. 
All that it has got to consider and investi- 
gate is the question of possession and 
nothing ebe. I do not think that there 
is or can be any admission on the part 
of the second party that the first parly 
was in pussession on the date when 
proceedings were drawn up under section 
145. They may not have disputed tbe 
fact that there is a mortgage document 
in favour of the first party, but there is 
no admission by implication that the first 
party is in those oiroumstanoea necessarily 
in possession of the land. In my 
the question of poasession is the vital 
question between tbe partiei in these 
proceedings and I do not think that that 
question can be shirked. While, therefore, 
I do not set aside the order passed by 
the learned Deputy Magistrate on the 2^rd 
August 1919, I invite him to re consider 
tbe matter again. 

Fettlion dismissed. 
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MADRAS BIGH COURT. 

Crtmikil Revision Case No. 441 of 1919. 

Criminal Rev.bion Petition No. 378 

OF. 1919. 

November 4, 1919. 

fresenti — Mr. Justice Sesbagiri Aiyar and 

Mr. Justice Moore. 

KULLAPPA NAIOKER — Accosep 

— P&TITIONEB 
versus 

PAliANlAMMALL — C om PLAihiNX — 

Respondent. 

Penal Code (Act XLV of 1660^, ss. 425, 4 0 — ' 
Mischief, uhat constitutes^Cutting bund and causing 
diminution of water supply— Offence-^Bona. fide belief , 
of right, effect of. 

To constitute the offence of mischief under section 
415 of the Penal Tode it is the destroyed property 
that must have lost its utility or value, [p. d'P, col. 2 j 
The accused was charged with causing diminution 
of water supply to the complainant by destroying 
a bund at a particular place It was not proved 
that the bund belonged to the complainant or that 
its destruction caused any diminution in its 
utility or value. It was proved, however, that the 
accused was in the habit of taking the water from 
this opening to his fields under a permit and that 
on this occasion, ho cut open the bund anticipating 
the grant of the permit; 

Held, that accused could not be convicted of 
mischief, inasmuch as (i) he acted in the bona fide 
belief that he would get the permit; [p. 6i8, col. 1.] 

Kondi Chrtti, In re, 8 Ind. Cas.l2i} 8 M. L. T. 385; 
n Or. L. J. followed. 

(2; by tbe mere diminution of water supply there 
was no destruction or diminution in value or utility 
of the property on which tho injurious act was 
committed, [p. 618, col. 2.] 

PetitioD, under seotions 435 and 439 of 
tbe Code of Criminal Prooednre, 1898, 
praying the High Court to revise the order 
of the Court of the Subordinate Diatriot 
Magistiate, Salem, in Criminal Appeal 
No. 46 of 1919, praying agaiaafc the order of 
the Stationary 2nd Claes Magietrate, Attur, 
in Calendar Case No. 4 of 1919, * 

FACTS appear from tbe judgment, 

Mr. T. M. Krishnaswamt Aiyar^ for the 
Petitioner. — The oonviotion is based solely 
on the fact that aconsed's aofc ia autting 
open tbe bund oaused a diminution of 
water supply to the oomplainunt. There 
is no finding on the question of the 
ownership of the bund. Proof of mere 
diminution of water supply ia not enough 
To oonatitute the offence of misohief it 
must be shown that tbe destroyed Ihi 
loAt its utility pr value. This faqt h&a 
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not been establiahed. As a matter offaot 
the aooased has not been oharged with 
the destraetion of the bnnd. 

Seoondly, it has been proved that aconsed 
was in the habit of getting a permit to 
take the water from this opening. This 
time he had applied for the permit and 
eut the bnnd in anticipation of getting it. 
His action was thoroughly 6ona fidt and 
does not amoant to mischief. 

Mr. 5. 8, Ramachandra Atuar, for the Com- 
plainant — The aconsed must have known that 
his act would oanse damage to the complain- 
ant. He had no business to cut open the 
bnnd without authority. The offence of 
mischief is made out, 

The Public Proaecotor, for the Crown. 

ORDER.— The accused in this case has 
been convicted of an offence under sec- 
tion 430 of the Indian Penal Code and sen. 
tenoed to pay a fine. P. W. No. 1 complained 
to the Magistrate that the accused out open 
the bank of a obannel belonging to her and 
diverted the water, thereby causing a di- 
minution of water supply to her fields. The 

Sub- Magistrate and Appellate Magistrate 
gave no opinion on the question of law 
whether the bund in question belonged to 
the complainant. They based the conviction 
upon the fact that the cutting of the bund 
resulted in the diminution of water supply 
to the complainant’s fields. The question 
in these^ circumstances is whether the con- 
viotion is right. It appears from the evl* 
deuce of P. W. No. 5 that in previous years 
the accused was in the habit of obtaining a 
permit to take water from this opening to 
his fields and that in this year also he 
applied to the Village Munsif for a per- 
mit and that anticipating the grant of the 
permit, he out open the bund. The first 
question on these facts is whether the ao- 

an act with the intention 
of causing damage to the complainant. 
Apparently the accused had bona fide be- 
lief that he would obtain permit and 
proceeded to water his fields without wait- 
ing for its actual receipt. This action will 
be covered by the principle enunciated by 
Ayling, J.,in Kondi Ohetti, Inre(l). We think 
that the accused was justified in believing 
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that the Village Munsif would grant him 
the permit, as was done in previous years. 

It was also argned by the Idamed Tftkil 
for the petitioner that the accused not 
having been charged with having destroyed 
the bnnd, the mere cutting open of the 
bund at the particular place which resulted 

in the diminution of water supply to the' 
complainant would not amount to mischief 
under section 430 of the Indian Penal Code. 
The definition of mischief in section 425 
requires that it is the destroyed property 
that must have lost its utility or value. Here 
assuming that the bund did not belong to 
the complainant, by the mere diminution of 
water supply there has been no destruction 
or diminution in value or utility of the 
property on which the injurious act was com- 
mitted by the accused. It was pointed out in 
Appellate Side Proceedings 22nd Octohw 1868 

(2) that unless the property itself was injured, 
the mere putting up of a dam at a 
partieular place which resulted in depriv- 
ing the complainant of the water supply 
would not amount to mischief under 
section 430. This decision was followed in 
Appellate Side Proceedings \2ih Nov^ber 1874 

(3) , These decisions have stood unoballenged 
fora longtime. Following them we hold 
that the mere deprivation of water supply 
to the complainant is not an offence which 
comes under section 430 of the Indian 
Penal Oode. We, therefore, set aside the con- 
viction and direct that the fine, if paid, he 

refunded. 

M. 0. P. 

Oonviciion g:sashed» 

(2) 4 M. U. 0. E. 18. 

(3) 7 M. H. 0. E 39 


(1) 8 Ind. Cas. 128j 8 M, L. T.385j 11 Or. L. J. 666 
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PATNA HIGH COU^T. 

OftiMiMAL RsvisiON No. 342 OF 1919, 
Oatober 22, 1919. 

Present : — Mr. Jastioe Das. 

GANKSH RAM — Pftitiomee 

versus 

GY AN OHAND— Opposite Pakty. 

PeTMl Code (Act ILV of \860J , s, 4S8— Enticing 
aiooy married loonvanr— Connivance of husband, effect oj 
• — CrimiTMl Procedure Code (Act V of 1898^, 4<il 
^Appeal, summary dismissal of — Judgment, contents 
of — Appellate Court, duty of. 

A oonTiotion under section 498, Penal Code, is 
not bad merely because the husband connived at 
the taking away or concealing of the wife. [p. 619, 
col. 2.] 

It is the duty of an Appellate Court in dealing 
with an appeal under section 421, Criminal Pro- 
cedure Code, to record reasons for dismissing it 
summarily, and its judgment should show that the 
evidence and argnments advanced have been con- 
sidered. [p. 620, col. 1.1 

Oriralnal revision against the order of the 
Distriot Magistrate, Sbababad, dated the 
26th August 1919, summarily rejeoting the 
appeal of the petitioner against the order 
of the Honorary Magistrate with 2nd ola^s 
powers of Sbababad, dated the llth August 
1919, oonvioting the petitioner under seetion 
498, Indian Penal Code, 

PACTS. — The oomplainant, about 
five days after bis wife’s elopement, 
dame to bis native village Bibia and 
learnt of the entioement from bis brother- 
in-law, P. W. No. 3 The complainant went 
to the aoonsed and asked him to let the 
girl go with him. The accused promised 
to send her back but did not do so. The 
oomplainant then convened a meeting of the 
oastemen, where the accused refused to give 
back the girl. 

On these facts the accused was placed on 
his trial before A. Gafoor, Esquire, Honorary 
Magistrate of Sbababad with 2nd class 
powers, who by his order dated the llth 
August 1919 sentenced him to a fine of 
Rs. 100 or in default two months’ rigorous 
imprisonmenl under section 498, Indian Penal 
Code. 

There was an appeal to the Distriot Magis- 
trate, A. P. Middleton, Eeqnire, I. G, S., 
bat he rejected it summarily by bis order 
dated the 26th August 1919, as under:—" 1 
have heard tbe Mnkbtear for the appellant. 
The jndgment is convincing and 1 can aee 
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DO reason for believing that tbe case is 
false. The appeal is summarily dismissed.* 

Mr. Parmeshwar Dayal, for the Peti- 
tioner. 

Mr. H. L. Nandkeolyur, for the Opposite 
Party. 

JUDGMENT. — Tbe petitioner baa been 
convicted nuder saation 498, Indial Penal 
Code,) and has been sentenced to pay a 
fine of Rs. 100. 

The first point that has been argned 
before me by Mr, Parmeswar Dayal on 
behalf of the petitioner is that the facts 
disclose that tbe husband connived at the 
whole incident and that, therefore, tbe 
petitioner cannot be convicted under section 
498, Indian Penal Code. It is snffioient to 
say that in deciding this matter I must 
be guided by the section itself. It is, in 
my opinion, impossible to escape from the 
clear provision of the section. It provides 
that the offence under section 498 is com- 
mitted when there is a taking or enticing 
away or oouoealing or detaining the wife 
of another man from that man or from 
any person having tbe care of her on 
behalf of that man, and secondly, snob 
taking, enticing, concealing or detaining mnst 
be with intent that she may have illicit 
interoonrse with any person. 

In this case it has been found that 
these two ingredients exist. In my view 
the argnment advanced by the learned 
Vakil is inadmissible, having regard to the 
clear provision of the section itself. It is, 
in my opinion, unnecessary to consider 
what tbe English Law on tbe subject is. 
We are guided, so far as this matter is 
ooDoerned, by tbe Indian Penal Code and 
tbe Indian Penal Code does not exonerate 
a man merely because there is connivance 
by the husband. 

It was next argued by Mr. Parmeshwar 
Dayal that the Appellate Court should have 
given some reasons for dismissing the 
appeal summarily. The Appellate Court die- 
posed of the appeal in these words: " I 
have heard the Mukhtear for the appellant. 
The judgment is convincing and I san 
see no reason for believing that the case 
IS The appeal is summarily die- 

missed. Stopping for a moment. I mnst 
Bay that judgments of this nature do not 
give mnoh assistanoe to this Court at all 
It la necessary for the Appellate Courts to* 
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remember tbat they are the Boal Goarts of 
faols and that, therefore, their jadgmeote 
dhoald show that they have aonsidered all 
the argnments that have been advanced 
before them and the evidence in the case. 
I may dra^ the attention of the learned 
Magistrate to the weighty words-of Sharfad* 
din and Roe, JJ., in the case of Ouruhari 
Bekera v. Emperor (1). There the 
learned Judges say as follows: ''At the 
same time it has been so frequently held 
that it is desirable tbat in dealing with an 
appeal under section 421 the Court should 
give some reasons for dismissing an appeal 
summarily, that we feel it necessary to 
impress upon Sessions Courts the obvious 
advantages of recording reasons for summary 
action. The omission to do so gives this 
Court a large amount of unnecessary trouble 
and occupies a considerable suiount of 
public time, if the Court 6nds it necessary 
to send for a record and go through it to 
see if there has been any injustioe done. 
...There is nothing which can be construed 
into a hardship upon Sessions Courts to 
require them to record at least so much 
as will satisfy us, when an application for 
revision is made, tbat they have fully 
considered all the questions in issue and 
have appreciated the simplicity or gravity 
of the case.” 

Having regard to the argument tbat was 
advanced before me by Mr. Parmesbwar 
Dayal, I have examined the evidence of 
the lady with great care and 1 cannot 
say tbat the Court of tiret instance has 
taken a wrong view of the facts. In that 
view it is unnecessary to remand the case 
to the Appellate Court for writing out a 
proper judgment. 

I dismiss this application. 

Application dismissed. 

(1) 43 Ind. Cas. 439; 2 P. L, J. 695; 4 P. L W 
163{ 19 Cr. L. J. 161. 


NAGPUR JUDIOfAL COMMISSIONER’S 

COURT. 

Criminal Revisiox No. 3 OP 1915. 

May ‘5. 1915.' 

• 

Present : — Sir Henry Drake Brockman, J. C. 
PIRBAX AND ANOTUBB— Accused — Applicants 

versus 

Musammat BAJI — Opposite Partt. 

Penal Code (ActXLT of \&60J, s. ^V—Crimiha., 
trespass — Intent of accused, proof of — Criminal Pro- 
cedure Code (Act V o/ i898), as. 367, 439 — Judijment of 
Criminal Court, contents of— Failure to examine pro- 
secution evidence, effect of —Revision— High Court, 
interference by. 


An unlawful entry upon property does not amount 
to criminal trespass unless one of the intents men* 
tioned in section 441, Penal Code, is made out by 
the prosecution or found by the Magistrate, [p. 622, 
col. 2.] 

Where the judgment of a Magistrate makes no 
attempt to scrutinise the oral evidence of the com. 
plainant but summarily accepts that evidence, the 
judgment cannot be upheld in revision, [p. 621 , col^ 

Application for revision of the order of 
the lat Class Honorary Magistrate, Nagpur; 
convicting the applicants under sections 447 
and 352, Indian Penal Code. 

Mr, W. H, Dhabe, for the Applicants. 

ORDER. — This applioation for revision 
arises out of a case in which three persons, 
Nago Mali, Pirbakhsh Musalman and Madan 
Gopal Bania, were convicted by Rao Bahadur 
U.S, Bhawe, an Honorary Magistrate exefoia- 
ing let class powers and empowered to sit 
alone, under sections 362 and 447. Indian 
Penal Code. Each was sentenced to pay 
tts. dU for the criminal trespass and Rs. 10 
or e assault and was further ordered to 
give security for keeping the peace during 
a period of two years. The present applica- 
tion was preferred by Nago and Pirbakhsh 
only. A similar one (No. 54 of 1915) has 
been put m by Madan G^pal. and both 
are disposed of by this order. 

Ihe oomplainant is one Baji Telin; 

Tf fi ordinary tenant 

hi ^ .K Hurkeshwar till 

The village 

eons a show Ramji’s minor 

and in Bhaddu as his eucoessors, 

as auh.io * year Ganu Kunbi appears 

in 1QI9 . Saftiement operations began. 

nnfl rio that year or the following 

cnarrliQ^'^ and Bhaddu through . Baji, their. 

received a paroha recognising 
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them as ordinary tenants. On the 15th 
April 1912, the applioant Madan G-opal, 
who is maJguzar of Harbeshw-ar^ gave a. 
lease of the held in dispute and another 
to the applioant Nago, who on the 26th 
September 1913 moved the Sab- Divisional 
Magistrate to act under section 145, Cri- 
minal Procedure Code, naming Baji and six 
other persoDsas likely to disturb the peace. 
The Police were called on to report and 
written statements were put in by all con- 
oerned, but eventually the proceedings were 
61ed on the 19th May 1914, the Magistrate 

noting in his order-sheet as under : 

Naaro and Baji are present. 1 have 
seen the Police report and the settlement 

minor guardian 
Baji, The applioant says that he would 
sue the malguzar for the recovery of his 
money.'* 

On 14bh July 1914 Nago sued Baji and 
her two sons for cancellation of the settle- 
ment parcha, alleging himself to be in pos- 
session. In that suit (No. 170 in the Court of 
the Junior Munsif, Nagpur) issues have 
already been framed and some evidence re- 
corded. Baji’a complaint was Bled on the Uth 
August lyl4. No suit has been instituted 
by Nago against Madan Gopal. 

All the facts above set out are admitted 
by all concerned. The trespass and assault 
complained of by Baji are said to have 
been committed on Tuesday the ^Ist July 
1914, j. e , 8 days before she was served 
with summons in Suit No, 170 aforesaid 
Her story in brief is that while on her 
way home to Nagpur from Narsala. the 
village adjoining Hurkeshwar where too 
Ramji had a field, she learnt that the 
jairan she had sown in the Hurkeshwir 
field was being ploughed up; that she 
went at once to the spot, where she found 
the three applioants with four servants and 
four ploughs at work; and that when she in- 
terfered Pirbakbsh held her nod Nago 
gapped her at Madun Gopii’s instigatioi’. 
The accused, when ex-m ir. d. drnicd that 
they went to the field on the ^ist July, 
Ibere is nothing cn the record to show 
that any particulars cf the offences of which 

they were accused were stated to them as 
Required by section 1^42, Criminal Procedure 
Code, the record of their examinations 
indicates that they were not properly qaes- 
tioned regarding what is the backbone of 


621 


their defence apart from the alibi's, namely, 
an implied, if not an express, surrender 
of the holding by Bail. Madan Gopal was 
not questioned at all about the payments 
of rent alleged by Baji or as to the title 

?Qi A**! O&uia Knnbi cultivated in 

ll* 

In the judgment no attempt was made 
to scrutinizs the oral evidence of the com- 
plainant and her witnesses. The story 
®aji is briefly reproduced and that 
of her witnesses is dismissed with the follow- 
ing remark: — 

OL ®°*“P*ainant examined four witnesses, 
bhanbar, Sakharam, Sujat AH and KaahU 
nath for prosecution. Their statements cor- 
roborated the statement of complainant in 
the main points.’* 

The evidence for the defence was then 

discussed in detail and eventually rejected 

as untrue, with the result that the alibis set 

up were held not to be established. The 

next point for determination was then 
stated to be:~ 

Whether Baji was in constant possession 
of the field and cultivated it herself ; whether 
she impliedly surrendered the field ; and 
whether the surrender was a bonafide one.” 


The qestioD of possession was settled in 
favour of Baji on the strength of tfae ^awo 
bandis for 1908-10 and 1913 14 taken with 
Nago 3 withdrawal from the prooeediogs 
under section l45, Criminal Procedure Code 
The fact that Gacia is shown as suo-tenaot 
in 1910-11 was not referred to. The im- 
plied surrender was then dealt with in a 
manner which shows conclusively that the 
nar ure of such an implication is not under- 
stood by the Magistrate; his words are:— 

'‘Aoouaed Nos. 1. ij .ad 3 have not filed a- 
8 ngle dooument to ehow that the complain, 
ant made an implied surrender of the field 
and that the surrender was a bona Aie one- 

enoepting a puttu (inhibit D-IJ givL ht’ 

accuse. VUdan GopaJ to accused N^go But 

.a) iias not ioen proved at. all anH 
as such It does not alteot the righl nf 

■yluBammat Baji complainant and hlf L 
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in 1910-11 and 1911-12, the Magistrate sam- 
med op thus ; — 

Ooneidering the proseootion evidenoe 
supported by dooomentary evidenoe and the 
manofaotored defence evidenoe, I think all 
the aooneed did oommit 'an offense under 
seotiona 447 and 352, Indian Penal Code, and 
I, therefore, oonviet them. ” 

The direstion to forniah sesority was then 
joatiSed as follows 

** Prom the application, dated 6th January 
1915 (t.e., 2 days before the Magistrate 
delivered judgment), filed by Ithe com- 
plainant it appears that the accused 
are still threatening her and say that they 
would dispoBsesB her from the field after 
the decision is given in this case. They 
appear to be turbulent men and require to 
be punished severely.*’ 

The Magistrate evidently took it for 
granted that he could convict accused if 
their aZtbis and Nago’s possession were 
not made out to his satisfaction. The 
necessity of finding expressly that all the 
ingredients required to make up an offence 
of criminal trespass were proved was 
overlooked. The Buie issued by this Court 
on the applications of the convicted persons 
accordingly set out that none of the 
intentions mentioned in section 441, Indian 
Penal Code, has been made out by the 
prosedhtion or found by the Magistrate. 
His explanation addressed, to the District 
Magistrate, states that the intention of the 
applicants was to dispossess Baji forcibly 
and to Bseault her. That this could not 
have been their intention, however, seems 
clear from the fact that she was not in 
the field when entry was effected. The 
explanation is further inaccurate in assum- 
ing that when closing the proceedings under 
section 145, Criminal Procedure Code, the 
Sub- Divisional Magistrate gave an order to 
Nago which he disobeyed by entering the 

field. 

With regard to the finding that the 
applicants used and ordered the use of 
violence to Baji, the Magistrate in his 
judgment failed to notice that Shankar 
and Sakharam do not support this part of 
her story, though at the trial she deposed 
that one of them told the accused 'not 
to fight”. Shankar, moreover, said be did 
not see Madan Gopal. That three men found 
it in them to slap a woman is not easy 


to bslievd, anJ the delay of tbres wssks iu.. 
filing the complaint is further indication 
that at most a quarrel of words took place* 
in the field. A minor matter is that 
when examined on her complaint and' 
again at the trial Baji did not give, 
identical accounts of what Nago did to 
her. None of those points have even been 
noticed by the Magistrate, whose summary 
aooeptance of all the evidence for the, 
complainaut 1 have already commented 
upon. The convictions under section 352, 
Indian Penal Code, are, therefore, set aside 
aqd the corresponding fines, if paid, will' 
be refunded. 

With regard to the convictions under' 
seotioD 447, Indian Penal Code, I am 
clearly of opinion that in the present state 
of the record the finding that Baji kept the- 
tenancy alive throughout 1910-1311 and- 
1911-12 is ' not sound. She produced no 
receipts for the rent of those years and her 
Pleader in this Court admits that the money- 
orders she sent were for the rent of 
1912 13, Gania, examined as D. W. No. 3, 
supported Madan Gopal, and Baji did not' 
mention him as the person who was her: 
hataidar in the two years sacoeediog her 
husband's death. There are other indica- 
tions also, such as the sale of her koiha 
and bullocks at Harkeshwar and the 
regular sub-lettiug of the Narsala field, tbat> 
Baji had good reason for abandoning the 
field in dispute and that inquiries made 
by the Settlement Authorities led to a 
resuscitation of her son*8 claim. I would 
also observe that there is no satisfactory 
corroboration of her claim to have sown 
the field in dispute in July 1914: she 
did not call either the person (Harbagurao) 
from whom she professes to have borrowed 
the seed grain or the labourers who sowed. 
If there was no crop visible on the 2l8t 
July, it could not be said iu the present 
state of the evidenoe that the applicants 
knew they would do any damage by plough-* 
ing. Moreover, it is well settled that even if 
an entry is unlawful, it doss not amount to 
criminal tres pass unless one of the intents 
mentioned in section 441, Indian Penal Code, 
is made oat, see Qobini Praiadf In th9 m liter 
of (l)i Queen Bmpreei v.Bayapadayachi (2), 

(1) 2 A. 466. 

(2) 19 M. 240j 1 Weir 637. 
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Smperor t. Jangi Singh (3) and Ramehandra 
V. Ratho (4). 

The omissions I have notioed mighfc be 
made good in a farther inciairy or a re- 
trial. But losing to all the eironmatanaea 
and partionlarly to the fast that the 
qaeation of title is now being tried in ’a 
Oivil Court, I think that the oriminal charge 
is one which, given a more earefol pre- 
liminary exatnination of the aomplainant, 
would never have come to trial at all. In 
this view I set aside the convictions and 
sentences under section 447, Indian Penial 
Code, also and aaQuitting the applicants, 
direct that the 6nes (if paid) be refunded. 

The orders to furnish security and the 
bonds executed thereunder oeeesaarily he- 
come void. But in connection with those 
orders I ^esire to point ont in conclusion 
that to indict petty does on well-to-do 
persona but at the same time to bind them 
over for so long a period as 2 years has 
all the appearance of infl'cting substantial 
punishment while deliberately barring an 
appeal. I would further invite the District 
Magistrate’s attention to paragraph 2 of 
the Registrar’s letter No. 143 of the 15th 
January 19 5, in which I suggested that 
for the future offences of a vuait- civil 
nature, such as oriminal trespass and breach 
of trust, should be tried by stipendiary Ma- 
gistrate only. 

, Oonviciion set aside. 

(3) 26 A. 194 A. W. N. (1903) 230. 

(4) 2 Ind, Oas. 240j 9 Or. L. J. 661 j 6 N. L. E. 69. 


PATNA HIGH COURT. 

Criiumal Appeal No. 199 of 1919. 

October 2i, 1919. 

Present: — Mr, Justice Das. 

SHHIRH CHAMMAN — Appellant 

versus 

EMPBRO R — Rbspokdent. 

Penal Code (Act XLV of 1860), s. IC^Enhanced 
sentence, when to he passed — Interpretation of Statutes 
—Marginal note, value of. 

Section 75 of the Penal Code enables a Court to 
pass a sentence commenaurate Trith the nature of 
the offence on the accused person; it does not 
empower a Court to pass a sentence dispropor- 
tionate to the nature of the actual offence \x> 624 
col. 1,] ’ 

Recourse should not be had to the provisions of 
section 75 of the Penal Code if the punishment 
provided for the offence is soffioient. [p. 624, ool 1 ] 
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The marginal note to a section forms no part o 
the Statnte itself and is not binding as an explana- 
tion or construction of the section, [p. 623, col. 2.] 

Appeal against the judgment of the 
Sessions Judge, Purneah, dated the 20th 
August 1919. 

JUDGMENT. — The appellant has been 
convicted of cheating one Pabaria Nepali 
to the extent of Rs. 2, and has been sen- 
tenced to transportation for nine years. It 
appears that there are previous convictions 
against the appellant, but only one is referred 
to by the learned Judge. 

I have DO doubt at all that the appellant 
has been rightly convicted under section 420, 
Indian Penal Code, but I have also no 
doubt that the sentence passed on him is 
too severe. In connection with the question 
of sentence, the learned Sessions Judge 
says that the appellant **i8 liable to receive 
enhanced sentence, ** inasmuch as there are 
previoDS ooov^otiooa against him. 

In my opinion, there is much mteappre- 
hensioD as to the scope and meaning of 
section 75, Indian Penal Code. The view 
which seems to have found favour with 
the Courts is that, as soon as it can be 
shown that there is a previous conviction 
within the terms of section 75 against the 
aconsed person, the Court is bound to pass 
an enhanced sentence on him, that is to 
say, a sentence wholly disproportionate to 
the actual offence under investigation. In 
my judgment, there is no justification for 
this view in the section itself. The words 

enhanced sentence ” find no place in the 
section, though they do occur, in the mar- 
ginal note to the section. But the margi- 
nal note forma no part of the Statute itself 
and is not binding as an explanation or 
construction of the section: Olagdon v. Green 
(1). I mast be guided by the section itself, 
and, in my judgment, the section does not 
empower a Court to pass an enhanced 
sentence” (to adopt the expression commonly 
used by the Criminal Courts) merely be- 
cause there are previous convictions against 
the accused person, although it enablec the 
Court to sentence a person to transportation 

for or to imprisonment up to 10 years. 

The distinction, m my view, is important. 
Id the one case, the Court would be at 
liberty to inflict a paniahment out of all 


(1) (186S)3o. p. 
607{ 16 L. W. H26. 



47 L. J. 0. P. 220} 18 L 
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proportion to tho offenoe pommitted. In 
the other oase, the Court wDuld be able 
to paea a sentenoe oommebsarate with the 
gravity of -the offenoe, a power wbiob, bat 
for eeotioD 75, Indian Penal Code, tbe 
Coart would be powerless to ezeroise. It 
is tbe experienoe of most Criminal Goorts 
that they have at times felt handioapqed 
by tbe seotions of the Code providing for 
tbe puniebment, with tbe result that they 
have been at times unable to pass ade- 
quate sentenoes on aoouBed persons. Seotion 
75 removes that disability, but it imposes 
as an essential oondition for the ezeroise 
of tbe power that there must be previous 
oonviotion against tbe aooused person. I 
will illustrate my meaning at onoe. Take, 
for instanoe, a oase of tbeft. Tbe mazimum 
puniebment wbiob a Court is empowered to 
inffiot on a person oonvioted of tbeft is three 
years’ rigorous imprisonment. Now I do not 
think that a Courtis at liberty to pass a 
sentenoe of seven years’ imprisonment on a 
person oonvioted of tbef^', merely beoause 
there are previous oonviotions against him, 
if tbe offenoe itself does not oall for a 
severe punishment. But tbe offenoe may 
be of suEBoient gravity oalling for a severer 
punishment than that permitted by seotion 
379. If there are no previous oonviotions, 
the Court is helpless in the matter. If there 
are previous oonviotions, tbe Court is able 
to pass an appropriate sentenoe on the 
aooused person. In other words, seotion 75 
enables a Court to pass a sentenoe oom> 
meneurate with tbe nature of the offenoe 
on the aooused person ; it does not empower 

a Court to pass a sentence disproportionate 

to the nature of tbe actual offenoe. This 
view is considerably strengthened by tbe 
decision of the Caloutta High Court in the 
oase of Sheo Saran T-tto v. Empress (2), 
■where tbe learned Judges said that recourse 
should not be bad to section 75, if tbe 
punishment provided for the offenoe is suffi- 
oient. 

I consider that, in this oase, the punish- 
ment provided for tbe offence ia sufficient. 
I maintain the oonviotion of tbe appellant 
under section 420, Indian Penal Code, and 
reduce tbe sentenoe to siz months’ rigorous 
imprisonment. 

% 

/ V « ^ rv.,.. reduced, 

(2) 9 C. 877. 



ALL4.HABAD HIGH OOUBT. 

I3&IMIN4L Appeal No.. 1046 op 1919. ' 

, November 12, 1919. 

Preaenf:— Mr. Justice Ryves. . 
BHANWAR alias CHlEANJt — Appellant 

versus . - , 

BMPBROR — Respondent.. 

Penal'Code ' (Act XLV o/1860^, s. 76— Pren'pus 
• coninction in Nattve State, effect of-^Enhdnced punish- 
' Ttfent, whether can he inflicted. 

A ' • 

A previous conviction in a Native State is. outside 
the scope of section 75 of the Penal Code. Where, 
therefore, a person admits such a previous conviction, 
- it ought not to be considered. 

Criminal appeal against tbe order of the 
Additional Sessions Judge, Muttra, dated the 
30th August 1919. 

The Government Pleader, for the Crown. 

JUDGMENT, — Bhanwarbas been oooviot- 
ed by the learned Sessions Judge of Agfa 
under seotion 454, Indian Penal Code, and 
under the proviaiojus of that section, read with 
seotion 75, Indian Penal Code, has been 
sentenced to five years* rigorous imprison' 
ment. There can be no doubt whatever db 
the evidence, which was believed . by both 
the Assessors and tbe learned Judge,' that 
the accused did ocmmit the ' offenoe with 
which he was charged ; but with feg&rH 
to the application of . seotion 7d I h'avb 
great doubt. The accused \admit's " twb 
previous convictions, one under section 411', 
Indian Penal Code, and another under seotion 
40/. Both these convictions were made by 
the Dig Nizimat in the Bharatpur State. 
I have no information as to the nature 
or ooDstilution of this Court. Tbe ques- 
tion is whether seotion 75, as amended by 
Act III of 1910, contemplates a convic- 
tion by a Court of this kind. The 
point was oousidered in Bahawal v. 
Emperor (1) and it was .held „ that 
a previous conviction held by a Criminal 
Court in Bikanir could not come within 
the scope of the section. Under theoir- 
CHmatanoas I thinlc seotion 75 is not'shown 
to be applicable in this case. Having re- 
gard to all the otroumstanoeB . of, the oase, 
a sentence of - three years’ rigorous 
imprisonment will meet the ends of juritioe. 
With this modification I dismiss the appea 


Sentencd reduced, ' 

t ... 

"w Orj 14 dr, 'll. Ji 

S^7i 43 P. W. B. 1913 Or.) 339 P. fi. B, 1913; : t 
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OALOUTTA HIGH OOTTBT. 

Appial prom Appellite Dkobbe No. 510 

OP 1918. 

May 29. 1919. 

Prwcn<;— Mp, Jastios Newbonld. 
MADAN MONDAL GOOHI and others — 
Defbndants^Appellants 

t €TStt$ 

TABINl CHANDRA BANERJEE and 
OTHERS — Respondents. 

Bengal Tenancy Act ^F/Zf B. C. of 1885^, s. 85 
{2)-^3ub.lease exceeding nine years, whether can he 
registered^ Consent of landlord, effect of^Registra. 
uon, validiiy of — admUsihility of. 


Section 85 (2) of the Bengal Tenancy Act operates 
as a statutory bar to the registration of a sab* 
lease by a raiyat which creates a term exceeding 
nine yearsj the consent of the landlord cannot 
validate the registration and if such a lease is 
repstered, it is inadmissible in evidence, [p. 625, 

Appeal against the deoree of the Sub. 
ordinate Judge, Jeseore, dated the 28th of 
November 1917, reversing that of the 

Munsif. 3rd Court at NaraiJ, dated the 25th 
Of September 1916. 

Baba Satuh Ohandra Qhatak, for the 
Appellants. 


Baba Saiyendranaih Mitter, for the I 
Bpoudenis. 

JUDGMENT.-Thia appeal arises oat 
a SDit to recover posaeeeioo of oerta 
0° satablishment of the plaintif 
title. The plamtift olaimed by virtue 
a sab-leeae for an iodefinite period grant 
by a person having a right of oeonpan, 

Maneif dismissed tl 
suit, holding that the lease to the plain 
la, in oontravention of seation 85 of tl 
Bengal Tenancy Aot, was void. On appe 
the laarned Snbordinate Jadge of Jesso; 
granted the plaintiff a deares. In my opinioi 
the learned Mansif wds right. The qnestioi 
aa to the validity of a lease granted I 
a ratpBt in oontravention of the provisioi 
of sootion 85, olanse (2), of the Benga 
Tenanoy Aot are disaassed at length 
the judgment of my Uiroed brother 
Justios Baaohoroft in the ease of Ohat 
Oharan Nath v. Samla Bibi (1). That s 

a Letters Patent appeal from a deoision 
“V own. 

It is ooutanded on behalf of the i 
pondents that this oase oao be distinguiahi 
beoauee there was a 6ndiog iu 

U) lud. Otts. 251, 22 c. W. N, I 7 i , 2S 0. L. J. 8 



Court; that the plaintiff bad proved the 
oonsent to the sab*leaee of the superior 
landlord. The lower Appellate Court 
having deoided in favour of the respondents 
oame to no deoision on this point. Bat 
even assuming that the landlord oonsented, 
the plaintiff’s position is not improved. 
Clanse (2), seotion 85, is a statutory bar 
to the registration of a sub lease by a 
raiyat whiob purports to oreate a term 
exoeediDg nine years. The oonsent of the 
landlord oannot empower the registration 
authorities to register certain leases in 
contravention of the statutory provisions. 
If snob a lease is registered contrary to 
the provisions of the Statute, it must be 
regarded as unregistered and is inadmissible 
in evidence; oooseiiQeDtly the plaintiff is 
not in a position to prove the lease. 
In the present oase it is found by the 
lower Appellate Court that the plaintiff 
was never in possession, so no qnestion 
arises as to the validity of the plaintiff’s 
tenancy independent of bis lease. I cannot 
accept the contention on behalf of the 
respondents that the consent of the land- 
lord makes this oase distinguishable from 
the oase cited above. It is also contended 
on behalf of the appellants that this suit 
is barred by the special law of limitation, 
As the plaintiff was never in possession, 
it seems doubtful whether Article 3 of 
Schedule HI of the Bengal Tenancy Aot 
can apply to the present oase. It is 
contended that the expression ''disposses- 
sion” in the 3rd column of the schedale 
must be taken to have the same meaning 
as keeping out of poasession. As, however, 
the appellant succeeds on his 6rst point] 
it is not necessary to decide this point! 
The appeal is accordingly decreed with 
costs >n this and the lower Appellate 
Court. The decree of the Muneif diemiag. 
ing the suit is restored. 


— wrgueu tnough the 

doeument was inadmissible in evidence, it 
was admissible for collateral pnrposee. 
Bat in this ease, it being a suit for 
ejeetment, there is no qneetion on whieh 

inrpise!* 

lea^^anJTh*-® "“'J®'' the 

half out of poseegsion he can 

have no title apart from the lease. 


Appeal allowed^ 



626 


INDIAN OASES. 
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COURT OF THE BOARD OF REVENUE. 

UNITED PROVINCES. 

, - , Second Appeal No. 30 op 1918-19. 

^ Angust 29, 1919, 

VresenP. — Mr. Ferard, S. M,, and 
Mr. HarriaoD, J. M. 

NIAZ HUSAIN AND OTHERS — Defendants — 

Appellants 

^ versus 

TfKARAM — Pl'Intiff — Respondent, 

Agru Tenancy .Act (II of liJOO, ss. 34-, 58—Grove, 

‘ •whether altered to agricultural holding hy sowing 
'fodder^Ejectment. 

s • 

Tlie oharaoter of a recorded grove is not altered 
to that of an agricultural holding by the mere fact 
of a fodder crop being sown among the trees so as 
to render the occupier liable to ejectment under 
'Section 55 read with section 34 of the Agra Tenancy 
Aot 

Second appeal from the order of the 
■Gommieeioner of the Allahabad Division, 
dated the 30th of October 1918, in the 
ease of ejeotnaent. 

JUDGMENT. 

Ferard, S. M . — (August 23, 1519). — 
The suit was to eject the defendant- 
appellant Niyaz Hasain from No. 3901, 
4 bighaStl2btswaSf\0 hiswansis. It has been 
the recorded rent free grove of him and 
his predecessors ever sinse the 1281 
Settlement. The evidence in the case is 
that of the patwari and a report of a 
NaibrTabsildar who was deputed to make 
Jooal inspection as to whether it was still 
grove or not. He was not pat into the 
witness-box, bat it is not seriously con- 
jtested that his report should not be taken 
as evidence and 1 am told that the Acting 
Chief Jnstice recently held that reports of 
Government officers could be accepted without 
their attendance. 

His report and the patwarVs evidence 
shew that for the last 17 years bajra baa 
been grown under and between the trees 
as a fodder crop and for the purpose of 
protecting the trees. The Naib-Tabsildar 
found 66 mango trees, 2 to 4 years old, 
and 33 old trees, namely, 4 mangne®, 3 
jawMws, 2 iars^ 19 tJtms, . 1 gular, I thisham, 
X plum; also 2 new trees. The wajtb uU 
arz allows the planting of new trees to 
replace the old. There is no justiBcation 
in asBoming that the new mango trees 
were hurriedly put in ad hoc when the 
suit was impending. The Naib-Tahsildar 
pertinently points out that there would 


HANINDRA NATH MITTRA P, HABI MONDAL. 

have been some rotation of crops if cultiva- 
tion were the primary use of the land 
and hajra chart would not have been pot 
in year after year for 17 years. The 
view has always been taken that sowing a 
fodder crop among trees does not ipso 
facto change the obaraoter of a recorded 
grove to an sgrioultural bolding, rendering 
the occupier liable to ejectment under 
section 58 read with section 34, Tenancy 
Aot, and, in bolding that it does, the 
Commissioner .has, I consider, made a 
mistake of law. Interference with the 
Assistant Collector’s finding that the plot 
still maintained the obaraoter of a grove 
was not, in my opinion, warranted. The 

plot in snit, No. 390<], 4 highas^ 12 
huwas, adjoins Nos. 39C-2 and 390-8, the total 
area of the two 4 bisusas^ 10 hiswamist 
the area of the whole muad plot No; 390 
being 4 highas^ 17 hiswas. Nos. 390-2 and 390-3 
form a grave-yard. Considering the large 
number of trees, new and old, on the 
portion Nr. 390-1 in snit, I would hold that 
it still retains the character of a grove 
and the Commissioner’s inference from the 
fact of fodder crop being grown among 
the trees is incorrect. 

I would allow the appeal, set aside the 
Commissioner’s appellate order and restore 
the decteioD of the Assistant Collector with 
costs to the appellant throughout. 

Harrison, J. M. — (August 29, 1919), — I 
concur. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

Appeal prom Appellate Decree No. 1340 

.OF 1918, 

August 19, 1919, 

Present ; — Mr. Justice Ohatterjea and 
Mr. Justice Duval. 

MANINDRA NATH MITTRA— Defendant 

— Appellant 
versus 

HARl MOVDAL— Plaintiff — 

R«SP0^D8*«T. 

Fraud, decree ohtainedby, suit to set aside^Oourtf 
duty of — Stttf, whether . maintainable where no ste^ 
were taken to set aside ex parte decree. 
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In a suit to set aside an ecc parte decree on the 
ground that it was obtained fraud, the Court 
has nojurisdi<‘tion to decide on the merits of the 
former judgment: its function is to decide whether 
that judgment is vitiated by fraud [p 6 0, col ] 
Where a defendant allows a suit to be decided 
against himself in his absence and takes no steps 
to have the ea parte decree set aside, a suit by him 
to have that decree set aside on the ground of 
frand is not maintainable [p. 629, ool. 1.] 

Appeal against the deoree of tbe Offioiat* 
ing Snbordinate Jadge, 3rd Court, Midna* 
pnre, dated tbe 26tb of Marah 1918, 
affirming that of the Mnnsif, 3rd Court 
at Tamluk, dated tbe 22ad of September 

1916. 

Baba Amarendra Nath Boie^ for tbe Appel- 
lant. 

Babu Jyotish Ohandra Hajra^ for the 
Respondent. 

JUDGMENT, 

Cbattcrjsa, J. -^This appeal arises 
out of a suit to set aside a decree on tbe 
ground of fraud. Tbe plaintiff alleged that 
he held tbe land in dispute as an ocou* 
panoy raiyat under tbe defendant for a 
long time, but that tbe latter by induce 
ment, threat and misrepresentation obtained 
two kahuliyaU for a term of 3 years 
from tbe plaintiff in tbe year l9li, and 
then brought a suit in the year 19l4i for 
ejectment of the plaintiff on tbe ground 
that tbe term of tbe kahuliyat had expired; 
that the plaintiff Bled his written state- 
ment in tbe said suit, bat on tbe adjourned 
date of bearing could not appear owing 
to his illness, and the defendant obtained 
a deoree for ejectment by fraud, in execu- 
tion of which he dispossessed tbe plaintiff. 
Tbe plaintiff thereupon brought the present 
suit on the 3rd December 1915 for setting 
aside the deoree and for possession. 

Tbe Courts below found that the plaintiff 
was an occupancy raiyat and that tbe 
kahuliyata were obtained froua him by 
tbe defendant to defeat bis that 

tbe claim was false to bis knowledge and 
on this ground set aside tbe deoree. The 
defendant has appealed to this Court. 

With respect to tbe question as to what 
constitutes fraud for which a deoree can 
be set aside, two prop^nitioas appear to be 
well established. Tbe first is that altboagb 
it is not permitted to show that tbe Court 
(in tbe former suit) was mistaken, it may. 
bs shown that it was misled, in other‘ 
words, wbepfl tbo Court baa been inton-J 


ttonally misled by tbe fraud of a party 
and a fraud has been oomnaitted upon tbe 
Court with the intention to procure its 
judgment, it will vitiate its jadgment. 
second is rbat a decree cannot be set 
merely on the ground that it has 
procured by perjured evidence. See Biker v. 
Wadaworth fl), Makoari,ed Qolab v. Mahomed 
Sttlliman (2) at page 61^ (where, however, 
the observations were obiter), Abdul Hnq 
Ohoxo^h-ry v. Ahiul Hofez (3), Munahi 
Moruful Bug v. Surendra Nath Hey (4) and 
Nanda Kumar v. Hamjiban (5). 

The aotnat decision in the case of 
Tjakskmi Oharan Shaha v. Nur Alt (6) (to 
which one of tbe members of tbe present 
Bench was a party) is really not in oond'ot 
with tbe above oases. It was no doubt 
observed in that case that tbe proposition 
of law as laid down in Mahomed 
Golab^s case (2) had the effect of 
restricting within too narrow limits 
tbe remedy of a man against whom a 
fraudulent deoree has been obtained. It was 
pointed out that the opinion expressed 
by Petbaraoi, 0. J., was obiter dictum, and 
that opinion again was based on an obiter 
dictum of James and Thesiger, D. JJ., 
and that; Bigallay, L J., reserved his 
opinion on tbe point. Reliance was placed 
on the oases of Aboulo^ y. Oppenheimer (7), 
Priestman v. Thomas (8) and Vadnla y, 
Liioes (9), as sbowiog that tbe authority 
on which the opinion of Sir Comer 
Petharam, C J., was based bad not been 
recognized in England, and it was laid 
down: “ It is quite clear from tbe oases 
quoted above that the juriadiation of tbe 
Court trying a suit of this kind is not 
limited to an investigation merely as to 
whether tbe plaintiff was prevented from 
placing bis case at tbe prior trial by the 
fraud of tbe defendant. Tbe Court can 



(1) (189‘^) 67 U J Q B. 801. 

(2^ 21 C. 612 at p. 619. 

(3) 5 lad. Gas. Q4.i} U 0. W. N. 695; U 0. L. J. 
636. 


(4» 15 Ind. nas. 893; 16 0. W. N. 1002. 

(5) 23 Ind. Gas. 337; 18 0. W. N. 691; 41 0. 990, 19 
O. L. J. 457. ’ 


Vo; 11 ina. uas. OZb; lO G. W. N. 1010; 38 0. 936. 

(7) (18S2) 10 Q. B. D. 295at p. 307; 62 L. J. O B 

1; 47 L. T. 325; 31 VV.B. 67. 

32 W. 

594^ 'r* 128; 38 w. E, 
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and must rip up the whole matter for 
determioing whether there has been fraud 
in the proonrement of the deoree.” 

The case was dissented from in the ease 

of Munshi Moruful Huq v. Surendra Nath Boy 

* 

(4) by Carndnff and Chapman, JJ., who 
reviewed the oases on the point and followed 
the oases of Flower v. Lloyd (10), Patch 
V. Ward (H), Baker v. Wadsworth (1). 
The learned Judges doubted the .finality of 
the deoisioDs in Abouloff v. Oppenheimer 
(?) and Vadala v. Lawes (9) even in 
England, and pointed out that the judg* 
ment impeached in eaob of those oases was 
a foreign judgment, and ' foreign judg- 
ments unquestionably stand on a different 
footing of their own.” 

There is, however, as stated above, no real 
ooniitot, so far as the aotual deoision goes, 
between the oases of Lakshmi Oharan Shaha 
V. Nur Alt (b) and Munshi Moruful Huq 
V. Surendra Nath Roy (4), although different 
views were taken as to the grounds upon 
which a decree oan be set aside in suoh 
oases and as to the authorities upon the 
point. In that oase the decree sought to 
be set aside was an ex parte decree obtained 
upon a promissory note in the Akyab 
Court. It was found in the subsequent 
suit that the plaintiff (defendant in the 
former suit) never went to Akyab, never 
received any money from the defendant, 
and never executed the promissory note, so 
that the whole proceeding was fraudulent. 
That case was, therefore, one in which the 
claim was totally false and false to the 
knowledge of the defendant, and there 
was fraud praotieed upon the Court in 
the proourement of the decree. In the 
oase of Munshi Moruful Ruq v. Surendra 
Nath Roy (4), on the other hand, the only 
fraud alleged was that the previous decree 
was obtained by perjured evidence, and 
that was also the case in Abdul Huq 
Chowdhury v. Abdul Hafez (3) and Nanda 
Kumar v. RamJtban(b), In Kedar Nath 
Das y. hemanta Kumari Dasi (l2) it was 
found that the fact of the previous suit 
was not known to the plaintiff (in the 
second suit) and that the said suit was in 
fact a false suit. The ex p^xrte decree was 

(10) (1879) 10 Ch. D. 327; 3fl h. T. 613; 27 W. R. 496 

(11) (1867)3Ch. App.203; 18 L.T. 134; 16 W.R. 44i* 

(12) 22 lud. Cas. 709; 18 C. W. N. 447. 


aocordingly set aside, and the deoision of the 
Courts below was affirmed by this Opuipt^ 
Fletcher, J., (one of the membei'S of tbft 
present Bench concurring) observed thattha 
decisions in Lakshmi Gkaran Shaha v, Nur 
Alt (6) and Munshi Moruful Huq v. Surefidra, 
Nath Roy (4) oan be reconcilecjl. in tha. 
same way as the English decisions wbioE 
were cited. It was pointed out that in the 
first oase the plaintiff knew that the case 
which was put forward before the Court 
was in fact a false one. It was xiot 
a case where an application was made 
to set aside a judgment on the ground 
that it was obtained by perjury;- but it 
was a oase of a party to the suit praotis* 
ing fraud on the Court by putting forward 
before the Court a oase which was a falsa 
one, while the second case only decided that 

a decree obtained in a suit cannot, be set 

* 

aside in a subsequent suit brought for the< 
purpose on the mere proof that the pre- 
vious decree was obtained by perjured, 
evidence. The oases of Abouloff v. OppenheU 
mer (7) and Vadala v. Lawes (9) show 
that if the oase which was placed before 
the Court was a false one, the Court has 
jurisdiction in a subsequent suit to set 
aside the decree which was obtained by 
fraud practised on the Court. 

It is contended on behalf of the appel- 
lant that in order to set aside a dScree 
on the ground of fraud, it must be shown 
that the fraud was practised in relation 
to proceedings in Court, and the decree 
must be shown to have been procured by 
.practising fraud upon the Court, that, in 
Abouloff V. Oppenheimer (7), Vadala v, Lawes 
(9), Lakshmi Oharan Shaha v. Nur AU (o) 
and Kedar Nath Dasi v. Hemanta Kumari Dasi 

(12) tbe fraud was committed in relation to 

proceedings in Court, while in Nanda Kumar 
v. Ramiiban (5) tbe fraud, if any» was. 
committed out of Court (there was an 
entry in tbe Record of Rights followed by 
a rent decree) and that that is the 
true ground of distinction in such oases* 
Now, in order that a decree may be said 
to have been procured by practising fraud, 
upon the Court, the fraud must be in 
relation to proceedings in. Court. It is 
unnecessary, however, to decide in the 
present oase what is the precise ground 
of dUtinotion in the cases cited above or to 
discuss the authorities on the pointi because 
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we think that in any view o( the oaee.the 
present snit fails. 

The previons suit was based a:>OQ a 
JcahuUyat for a term of 3 ye^rs. The 
plaintiff admittedly ezeoated the kibuUyat, 
but his ease is that plaintiff in order to 
defeat his rig^hts obtained the ^ahuliyat 
from him by indaoement, threat and mis* 
representation. The plaintiff, however, never 
took steps to avoid the kdbuUyatt and the snit 
was bronght 3 years after the ezeontion 
of the hahuliyat^ on the gronnd that the 
term (of 3 years) had expired. The 
plaintiff (defendant in the previons snit) 
Biel his written statement, and raised the 
very same defenoe as tha.t raised in the 
present ease and one of the issnes raised 
was: * Is the hahuliyai ezeonted by the 
defendant in favonr of plaintiff a valid 
and bona file doonmentp” On the date 
finally fixed for the hearing of the ease, 
however, he oonld not appear and the 
evidenoe adduced by the defendant (plaint> 
iff in the previons snit) was as follows: — 

Defendant ezeonted kabuUyate Exhibits I 
and II. He is not giving np possession. 
His term expired in Chait 1321,” That 
was the whole of the evidenoe and an 
ex parte decree was passed in his favonr. 

Now, there was no oontrivanoe by which 
the present plaintiff was prevented from 
plaoing his case before the Court in the 
previons suit, and it oannot be said that 
any fraud was praotised on the Coart in 
procuring the decree, or that the claim 
was false, though there might have been 
fraud in obtaining the kabuliyat several 
years before the snit. That the defendant did 
ezeonte the kabuliyat the term of which had 
expired and that be was not giving up 
possession oannot be said to be false. 
Unless, therefore, we hold that the present 
defendant was bound to state the oiroam- 
stances nnder which the kabuUyate were 
executed several years before the suit 
according to the case of the opposite party, 
me., that the kahuliyats were obtained by 
coercion, misrepresentation or inducement 
which formed the subject matter of an 
issue in that suit, the decree obtained in 
the suit oannot be said to have been 
procured by fraud. To hold otherwise 
would be to hoM thit if a party to a 
enit does not disclose all the oircamsfcanoas 
connected with the* case of * the opposite 


party and obtains a decree, it is open to 
the opposite party to bring another suit 
to prove his case and get the decree 
the first sa''j sj’: aside on the 
fraud. But in that case there 
end to litigation. We are 


no 


in 

ground of 
wonld be 
of opinion 

that whatever may be the precise nature 
of fraud for which a decree may ha 
set aside, the plaintiff in the present salt 
cannot get the decree in the previous suit 
set aside. 

The appeal must, therefore, hs allowed 
and the snit dismissed, bat we direct that 
each party will hear his own costs in all 
Oonrts. 

DjvaL, J. — T agree with the jndgmsnt of 
my learned brother. 

The frand alleged is the obtaining of 
two miadi kabuliyats from the present 
plaintiff, who was as a matter of fact 
at the time an oconpanoy raiyat under him, 
by the defendant who is the landlord and 
on the expiration of the term mentioned 
in those kahuliyats suing the plaintiff for 
ejectment. The present plaintiff contested 
the suit brought by the present defendant 
for ejectmont on expiry of the terms 
set out in the two kabuliyais. Issues were 
framed, but at the time of bearing, the 
present plaintiff did not appear before the 
Court. Ex parte evidenoe was taken and a 
decree for ejectment was given to the 
piesent defendant ex parte. As to that decree, 
it dees not appear that the present plaintiff 
ever applied to have it set aside or that 
be ever made an appeal. 

The present suit is to set aside that 
ex parte decree on the ground of fraud. 
Bat the first question is, was there any 
fraud perpetrated by the present defend- 
ant in the course of the suit? 

To my mind there is no such fraud 
proved. There was certainly no suppression 
of service of process. The present plaintiff 
himself appeared and issues were framed 
He thon took a large number of adjourn- 
ments and Bnally let the suit be decided 
in hie absence. The evidence given by 
the present defendant was to the effect 
that the kahuliyats were executed and the 
fact that there was such a kabuliyat executed 
is even now not in issue. In fact 
in the words of a late Chief Jastiee 
in the ease of Nanda Kumar v. Ram 
Jtbin (5): In effeot, when analysed, 
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the jndgnieDt of the lower Appellate CoDtt 
18 CO more than a re*trial on the merits of 
the original suit and a determination that 
the Jodge who decided that eoit was 
mistaken. Bnt the Court in this sait has 
no jnriediotion to .decide on the merits 
of the former judgment; its fanotion was 
to decide whether that judgment was 
vitiated by fraud." 

There has been no evidence of any 
fraud in the proceedings in the ejectment 
suit, though there may have been fraud 
in obtaining the habultyat originally and 
I must hold that the prfsent suit can* 
not lie and the appeal must, therefore, be 
allowed. 

Appeal allowed. 


PATNA HIGH COURT. 

MlSCBtLAN£OU3 SECOND ClViL APPBAL No. 327 

OF 1919. 

December 11, 1919. 

Fresent: — Mr. Justice Das and 
Mr. Justice Foster. 

MAHESH KANT CUODDHURT— 

Appellant 

versui 

Oh. RAM PRASAD RAIandothers — 

Respondents. 

Limitation Act ilX of IQOfl', <!. 12— Decree, p>e- 
paration of, not necessary — Time spent in obtaining 
copy, of decree, ivhether can he excluded. 

7u a case in which it is not necessary to prepare a 
decree hut one is actually prepared, the time 
occupied in obtaining a copy of the decree should 
under section \2 of the Limitation Act be excluded 
in computing the period of limitation for appeal, [p. 
dfcO.col. 2; p,tj3l, col. 1.] 

Appeal against the orJer of tbe District 
Judge, Darbbanga. 

Messrs. Saroshi Oharan Ultra and Sud- 
hanahu Kumar Mitra. for the Appellants. 

JUDGMENT. 

Das, J — It is conceded that if the time 
requisite for obtaiuiug a copy of the decree 
be ezoloded, the appeal is amply within time; 
but tbe argument against the appellants is 
that the order in a misoellaoeous case itself 
Operates as a decree and that it was not 
necessary to 61e a copy of tbe decree and 
that, therefore, the appellants are not entitled 


to deduct the time taken for obtaining a copy 
of the same. It is undisputed that in this 
case a formal decree was drawn up, and 1 
am of opinion that the appellants were 
entitled to obtain a copy of tbe decree in 
order that they may have, as tbe Full Bench 
of the Allahabad High Court said, “full 
onportuuity of considering the terms of tbe 
decree or order or judgment/’ W<i)td Ali 
Shah V, Nawal KUhore (l). 

Tbe case cited against the appellants is 
the oa^e of Khirode Sundari Dihi v. Jnanendra 
Nath Pal Ohaudun (2). That case merely 
decided that an order determining any 
question referred to in section 241i, Civil 
Procedure Code, is a decree under section 
2, Civil Procedure Code, and that, therefore 
when an appeal is preferred against such 
an order, it is sufficient to attach to tbe 
memorandum of appeal a copy of the order 
itself and that it is not necessary to 
attach to tbe memorandum a copy of the 
decree, even though such a decree may 
have been drawn up. This proposition may 
be accepted as correct, but the question 
which we have to decide is, whether the 
appellants, if they choose to obtain a copy 
of the decree, are entitled to tbe period 
taken for obtaining such copy. The identical 
point was decided in the case of Kamala 
Dasi V. Tarapada Mukerii (3). In an 
ezhanstive judgment, dealing elaborately 
with the point under consideration, Mocker* 
jee and Teunou, JJ., came to tbe conclusion 
that where a separate order is actually 
drawn up, copies of both the judgment 
and the order ought to bo attached to tbe 
memorandum and that tbe appellant is 
entitled to a deduction of time taken in 
obtaining copies thereof. The reason for 
the rule, of course, is that the appellant is 
entitled to have full opportunity of consider- 
ing tbe terms of the order or decree before 
be makes up his mind to appeal therefrom. 
It seems to me that it is impossible to 
escape from tbe clear provision of section 
12 of the Limitation Act. That section 
provides 'that tbe time requisite for obtain* 
ing a copy of tbe decree, sentence or order 
appealed from, ..shall be excluded.’' . It 
will be noticed that tbe section is without 

(1) 17A. 2l8atp. 216 (F. B. j A. W. N. (1836) 
61. 

(2) 6 0. W. N.283. 

(3) U lua. Cat. 10001 18 C. Xf. J. 491. 
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limitation or eKoeptiou of any kind, and I 
am wbolljr unable to see bow we oau 
read into tbe seotion ezodptiona wbiob are 
not to be foand there. 

We bave been referred to the ease of 
Narhaieswar v, i^irmal Kumar (il decided 
by tbia Coirt on 2Qd Daoember 1918. 
That ease is an authority for theproposi* 
tion that tbe memorandam of costs forms 
no part of tbe decree. I a^ree with that 
view. It is no authority for the proposition 
that if a decree is aotaally drawn up in a case 
under section 47, Civil Procedure Code, the 
appellant is not entitled to a deduction of 
time for obtaioioi; a copy of snob decree. 

1 bold that, where a decree is actually 
drawn up, as in this case, the appellants are 
entitled to a deduction of time for obtaining 
copy of snob decree, Let the case now be 
disposed of by tbe Registrar according to law. 

PosTBS, J.— I agree. • I think that where 
a formal decree is actually framed by tbe 
Court it cannot but be looked upon as 
tbe 6oal adjudioationi and tbe case is 
quite different from one where tbe Court 
ends with an order after its judgment. If 
tbe Court makes a formal decree, it seems 
only reasonable that tbe appellant should 
regard that as the final adjudication from 
which the appeal is to be preferred. 

. Older accordingly. 

(4) M. J. C. No, 128 of 1918, 


CALCUTTA HIGH COURT. 

Appeal pbom Appellatb Deckgb No. 2369 

OP 1916. 

July 2, 1919. 

Present '. — dustioe Sir Ernest Fletcher, K r,, 
and Mr, Justice Cuming. 

SASADHAR BHATrAOHA^RJEE and 
OTHERS— Dependants— Appellants 

versus 

ARUN KUMAR (ARUN CHANDRA in 

vakalutnamaK) BHATTACHARJEE and 
OTdERs* — R espondents. 

Civil Procedure Code (Act V of 190^), 0. XL/, r. ]. 
0. XLVIJ, r. l-^Appeal, disinisaal of-~^Revieiv, admif 
sion of appeal on^Orounds not taken in original memo- 
randum of appeal, whether can be urged at hearing. 

Grounds taken in an application for review of an 
order dismissing an appeal, which, were not urged 
in the memorandum of appeal as origiaally died, 
oauDOt be urged iu support of the appeal after its 
^•admission upon the applioatioa for review. 
Cp. 631, ool. 2.] 


Aopeal against tbe decree of the Addi« 
tional District Judge, Paridpore, dated thd 
20th of July 19:6, affirming that of the 
Munsif, 3rd Court at Bhanga, Rated the'26tb 
of May 1914. 

Babus Sarat Okandra Roy OKoudkury ana 
Nahulesio ir Mukeriee, for the AppoUaots. 

Babu^ Broendra Noth Ohatteriee and 
Banka Behaii Mullick Ohaudhuri, for tbe 
Respondents. 

JUDGMENT. 

Fletcheb, J. — This anpeal must fail for 

the following reasons: The appellants filed a 
mfitno. of appeal, dated the 16th November 
1916, against the judgment of the learned 
Judge in tbe lower Aopellate Court which 
was pronounced on tbe Gth July . IV16. 
Tbe appeal, of which the grounds of appeal 
were properly certified, came on for bearing 
before a Bench of this Court and was 
summarily dismissed under the provisions 
of Order XLT, rule 11, Code of Civil P.o- 
oedure, on the 24th January 1917. It is 
quite clear that tbe matters raised in tbe 
grounds of appeal filed on tbe 16tb 
November 1916 do not cover the matters 
that have been attempted to be urged 
at the hearing of the present appeal. The 
text of tbe proceedings was a document 
that is No. 6 in the printed paper book, 
wbiob is called tbe memo, of appeal 
presented on the let March 1917. As a 
matter of fact it is nothing of the sort. 
When we look at the document itself, we 
find that it is a memo, of application for 
review under Order XLVII, rule 1, Code of 
Civil Procedure, with regard to an order 
of dismissal passed on tbe 24th June 

1917 under Order XLf, rule 11. This 

memo, of review contained certain grounds 
whio]\ are not the grounds of appeal but 
were given as grounds for review and 
these grounds for review were snffioieut 
to impress the learned Judges composing 
the Bench which summarily dismissed 
the appsal to review their order and admit 
tbe appeal. That does not entitle tbe 
appellants to urge these grounds of review 
as grounds of appeal for reversing the 
decision appealed against. T think this 
is a procedure that we ought hot to 
assent to. In a case' like this ws ought 
not to allow grounds of appeal to be 

raised which apparently were not suggested 
until the learned gentleman who now 
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appears for the appellants was oalled in 
at a somewhat late stagre of the case and 
suggested farther and important points 
whiob were matters 'that onght to have 
been urged at the preliminary bearing of 
tbe appeal. Tba appellants ought to haye 
got the eervioes this learned gentleman 
at the earliest stage of the ease. Then 
the grounds of appeal could have been 
properly framed before tbe bearing and 
disposal of tbe appeal under Order XLI, 
rule 11» Code of Givil Prooedore. I do 
not think in this case we ought to allow 
these grounds to be urged before us. 
In my opinion the present appeal fails and 
ought to be dismissed with costs. 

OuuiKQ, J. — 1 agree. 

Appeal dismissed, 


OUDH JUDICIAL COMMISSIONER’S 

COURT, 

Second Civil Appeal No. 417 of 1918. 

Jul^ 31, 1919. 

TresenU — Pandit Kanhaiya Lai, J. C. 

RANIZ ZOHRA and others — 
Defendants — Appellants 

versus 

NEPAL AND ANOTHER— Plaintiffs andSHEO 
DAYAL — Defendant — Respondents. 

Pre-einj>iion-^Vendee CO’ sharer in shamilat hut not 
in patti, effect o^— Shamilat land, nature of. 

A vendee, who is not a co^sharer in the sub. 
division in which the share sought to be pre-empted 
is situated, does not become a co.sharer in the sub* 
division because some of the land appertaining to 
the village has been lumped together as belonging 
to all the pattis instead of being imperfectly divid. 
ed. Within the shamilat patti itself each patti, to 
which the shamilat land appertains, exists as if it 
were in miniature and no right of pre-emption can 
be claimed in respect of such shamilat land. In the 
eyes of the law, the position of the shamilat land 
appertaining to each patti follows or forms a part 
of the patti to which it appertains, [p. 633, col. 1.] 

Appeal against tbe decree of tbe District 
Judge, Laoknow, dated the31et August 1918, 
reversing that of tbe Snbordinate Judge, 
Bara Banki, dated the 16th March 1918, 

Messrs. H. 0. Dutt and M. Wasim^ for th© 
Appellants, 


Mr. Bisheskjtcar Nath Srdvastava, for Ber 
spondent N.o. 1. 

JUDGMENT. — This appeal arises out of a 
suit for pre emption, and the question for 
eonsideration is whether the plaintiffs are 
oO'Obarers in the subdivision inwhloh-tbe 
property sold is situated and are entitled to 
claim pre> emption, as against the defendants* 
vendees. The Court of Brst instance 
fonnd against tbe plaintiffs and dismissed 
their claim, hut the lower Appellate Qonrt 
held otherwise. 

It appears that Mohammad Abid, Alt 
Yosnf and Mohammad Yahia were the 
owners of a 4 annas share in Mahal 
Mohammad Azam. On tbe 8th June 1S88, 
they sold some specific plots of land, 
measuring 42 highas, S histeas, to Madho 
(Exhibit 4). Tbe sale deed was subsequently 
confined, by virtue of a litigation to which 
Madho was a party, to 37 htpW, 15 htncas, 
16. htswamu of land and certain specific plots 
which were tbe subject of that litigation were 
excluded (Exhibit A18). 

Madho was, however, entered at the time 
of tbe settlement as an nnder>proprietor of 
the said land and the superior proprietary 
right was entered in tbenameof Tikarsmi 
who bad purchased the interest of Mobam* 
mad Abid, and in those of AH Yueuf and 
Mohammad Yahia ulais Mohammad Hasbim, 
Tikaram subsequently acquired tbe shares 
of All Yusuf and Mohammad Yahia 
(Exhibit A2), In 1910 tbe mistake was 
oorreoted and a khata of 113 bighas, 15 
biswas^t 14 bistoansis of superior proprietary 
tenure was formed, out of which 75 highas, 
19 biswas, 18 bistoansis were entered as 
held by Tikaram and b7 highas, 15 biswas 
16 hiswansis were entered as held by 
Nepal, Hazari and Ram Ratan, the legal 
representatives of Madho. The hhata was 
oalled Khata No. 7. 

T'he village was divided at the time into 
suvtial Pa. tie. One of the Pattis was oalled 
Patti Tikaram. Khata No. 7 appertained lo 
that Patti. The plaintiffs respondents, Neral 
and Hazari, are tbe owners of some of tbe plots 
appertaining to that khata. Another Patti 
was oalled Patti Mohammad Sadiq- The 
defendants* vendees are co-sharers in that 
Patti. There was some ihamilat land which 
appertained to all tbe Pattis. 

The disputed land forms part of Khata 
No. 7 in Patti Tikaram. It was * by 
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Tilraram on the 2od October 1917. The 
contention of the plaintiffs is that tbe^ have 
a preferential right of prO'emption beoaase 
they were oO'Sharers with the vendors in 
the said khaia and in the Patti aforesaid. 
The defendants tendees urge, on the other 
band, that the interests of the vendors 
were distinct from those of the plaintiffs 
and the plaintiffs had oonaeqaently no 
preferential right. While it is trae that 
the interests of the vendors and those of 
the plaintiffs in Khata No. 7 srere separate 
and distinct, the khata itself formed a 
subordinate and separate entity in Patti 
Tikaram in which the defendants-vende^s 
had no share. Patti Mohammed Saleh, in 
which the defendants- vendees were oo'sharers, 
formed a separate snb division of the 
same mahaU As cO'sharers of the sab* 
division or. persons holding certain specific 
plots of land in that sub'division, the 
plaintiffs bad a preferential right as against 
the defendants'vendees who bad no interest 
in that sub-division. The mere fact that 
the defendantS'vendors and the vendees 
were co^sharers in some shamilat land 
appertaining to all the pattis does not 
invest the defendants- vendees with any 
better right, for as pointed out in Durga 
Stvghv. Oaya Singh (l) and Tir6/»awjan 
Singh v. Roghubar Dayal (2) a vendee, who 
is not a co-sharer in the 8ub*division in 
which the share sought to be pre empted is 
situated, does not become a oo«sharer in the 
sub division because some of the land 
appertaining to the village has been lumped 

as belonging to all the Pattis 
instead of being imperfectly divided. Within 
the Wot pa«f itself each Patti, to which 
the shamilat land appertains, exists as if 
It were m miniature, and no right of pre- 
emption can be claimed in respect of such 

sWi^oMand. In the eyes of law the por- 

eaoh appertaining to 

P“‘'‘ 

poft* to which it appertains 
00 .^ 8 ® dismiseed with 


Appeal disinissed. 


3 «09. 

(2) 38 Ind. Cas. 71; 19 O. C. 394. 


CALCUTTA HIGH COUaT. 
Appeal PAOM Oroeb No 125 of 1913, 

August 4, 1919. 

Presentt — Mr. Justice Chatterjea and 
Mr. Justice Duval. 

ABDUL fl\H'AMAN — Plaintiff 

Appellant 

vertius 

MOHBNDRA CHANDRA GHOSH and 
0TBEB9 — Defendants — Respondentj. 

Benamidar, suii against— Decree, whether hinding on 

henefictal owner— llortg<uje suit against benamidar 

Real owner of mortgaged property, whether necessary 
party. ' 


A proceeding against a henamidar in its ultimate 
result is fully binding on the beneficial owner in 
a suit on a benami mortgage, therefore, it is * not 
necessary to add the real owner of the mortffaved 
property as a party, [p. 634, cols. 1 & 2.] 

Appeal against the order of the District 
Judge, Noakhali, dated the 7fch of Septem- 
ber 1917, reversing that of the Munsif 

Sundwip, dated the 29th of November 1 916 

and remanding the suit to his Court for 
re trial. 

FACTS appear from the jadgment. 

Baba D. L. Kastagir, for the Appellant 

The plaintiff is the appellant. This appeal 
arises out of a suit on a mortgage bend 
executed by defendants Nos. 1 to 6, The 
suit was contested only by defendant 
No. 2, who was merely a benamdar. The 
real owner of the mortgaged property was 
not made a party. An application was 
made to make the real owner a party 
but that was refused by the first Court 

preferred 

before the District Judge, who set aside 
the order and remanded the case directing 
that the real owner who was a necessary 
party should be made a party. ^ 

Babu Ram Duyal De, for the Respond- 
ent. raised a preliminary objection.^! 
submit that no appeal lies in this Hon'bJe 
Court because the order was passed under 
Order I, rule lO, clause (21, read 
section 115, Civil Procedure Code, ^ 

Ohattebjea, J. -The Court remanded 

ease for a re trial. It may be tho? fu 
Fuit was contested by a benamdar but 

The Appellate Oonrt ha, 


J 
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remand a ease ander seotion 107, olanse (2). 

The objeotioQ disallowed. 

Babo D. L. Kasiagirf for tbe Appel* 
laut. — My snbmissioD is that in view of 
the reoent Privy Coanoil deoision reoorted 
as Our Na'ayan v. Sheo Lai Singh (1), 
the learned District Jud^e oag^ht not to 
have remanded the oase at all. 

The benamdar oan represent the real 
owner and the real owner is not a neoessary 
party. 

Order XXXIV', rule 1, of tbe present 
Civil Prooedure Code supports roy oontention. 

The ease reported as Ram Kinkar Biswas 

4 

V. Akhil Ohandta Ohaudhun (2) shows 
that an appeal lies to this Hon’ble Court. 

Baba Bam Viyal De, for the Respond* 
0 Qt. — Tbe Full Bench oase in Ram Kin'ar 
Biswas V. Akhil Ohandra Ohandhuri (2) 
ffoes ag:ain9t my learned friend so far as 
the question of limitation is oonoerned. 

' [Chattbrjea, J. — The question of limitation 
only arises if Sarada Sundari, tbe real 
owner, is a necessary party.] 

Under Order XiXIV, rule 1, Civil 
Procedure Code, Sarada Sundari is a 
necessary party because she is the holder 
of tbe equity of redemption. 

In tbe Privy Council oase the beneficial 
owner did not raise any objection and thus 
it is distinguishable. 

My conduct shows that I have disclaimed 
my interest in favour of Sarada Sundari, 
tbe real owner, and thus it has become 
necessary to make Sarada Sundari a party 
to the suit. 

Babu D. L. replied. 

dUDGMEN^T. — We think that the order 
of remand made by the District Judge must 
be set aside. 

The lower Appellate Court directed the 
Court of first instance to add Sarada Sundari 
Dasi, tbe real owner, to be made a party to 
tbe suit because the defendant No. 2, who 
contested the suit on the mortgage, was mere- 
ly a benamdar. 

Having regard to the recent decision of 
the Privy Council, it appears that a pro- 
ceeding against a benamdar in its ultimate 
result is fully binding on the beneficial 

owner. T»>at being so. we do nr-t see that 

(1 49 Tnd <'a9 1; 23 0. W. N. 6il; 17 A. i.. .T. ^6; 
86M.L.J bdiy:-. W.836; I D.P.L.E. (P C.) 1-, 40 0, 

b! 519; 2 M. L. T. 137; 6 0- L. J. 242; 11 C. 

W. N. 350 (F. B.). 


it is necessary to add Sarada Sundari as a 
pirtv to the suit which, moreover, would be 
barred as against her. 

Some arguments were advanced on behalf 
of the appellant that the defendant No. 2 is 
not a benamdar now. Bit the Court of first 
instance found that the defendant No. 2 
lived in tbe same bouRe as Sarada and 
served her. He tock kabuliyate in bis own 
name from the tenants in this pfiperty, 
as he himself admits. Tbe tenants also 
used to pay rents in the bouse where be as 
well as Sarada Sundari lived.” Admittedly 
there is no release executed in favour of 
Sarada Sundari. In these circumstances, we 
think that tbe defendant No, 2 still con* 
iinues to represent Sarada, tbe real owner. 

The result is that tbe order of remand is 
set aside and tbe oase sent back to tbe lower 
Appellate Court forbearing of the appeal on 
the merits. 

Costs to abide the result. We assess the 
hearing fee at one gold mohur. 

Oase sent back^ 


NAGPUR JUDICIAL rOMMISSIOtSER’S 

COURT. 

Second Civil Appeal No. 342 ov 1516. 

January 1 1, 1917. 

Mr. Mittra, A. J. C. 

HARl PRASAD — Pl41ntipf — Appellant 

versus 

GOVIND a RAO — DeFENDtNT— Respondent. 

Lambardar, powers of, to lease vacant lands, extent 
of -Consent of co-shaters, whether necessary 
sharers, whether can avoid houa. fide lease —Wajib*ul- 
arz, construction of. 

Where the wajib.uUarz of a village lays down 
that before leasing vacant lands, -the lambardar 
should consult the wishes of the co-sharers of the 
village, this does not mean that the consent of the 
co-sharers should be obtained. The general rule in 
the Central Provinces is that the lambardar leases 
the vacant lands in the ordinary course of manage' 
ment. Ihe mere faot that the oo. sharers are not 
consulted, does not entitle them to claim on that 
ground to avoid a &ona^d« lease [p 33.% cols. < A 2.] 

appeal against tbe appellate decree 
of the District Judge, Nimar, decided on the 
28tb March 191*), arising out of the decree 
of the 2nd Mnnsif, Burhanpur, dated the idth 
of December 1916* 
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Mr. J. 0. Qhniih, f Appellants. 

Mr. A 0. ffo*/, for the R •‘^poTi'lent. 
JUDGMENT. — The plaintiff appellants 

own eiorhi'annas share in M'ta 2 \ Daola, the 
other eiRht annas beinff held by the hrst 
defendant, who is the L^mbardar of the 
villaffe. The second defendant i^ a ten'xnt 
under a lease ex6ont<=d by the Lamhardar. 
Th^ plaintiff sues for the ejeotment of the 
latter on the grround that the lease was 
ezeoated withoui* the koowleige and oou- 
sent of the plsintiffs. 'I'here is also, a 
prayer for joint popflessinn of the land to 
the extent of the plaintiffs’ half share. 
The Onurts below have di-imis^ed the suit. 

The oontention on behalf of the plaintiffs 
19 that, under the terms of the w^iih ul-arz 
the Lambaidar shall oopRult the wishes of 
the 00 sharers before leaning the vacant 
lands of the village. It is urged that, 
as the plaintiffs were not consulted, as 
required by the ouetom, the plaintiffs are 
entitled to have the lease declared void 
and to have joint possession of the holding. 
The terms of the Nimar wanh-uhnrz are 
substantially the same as those of Wardba. 
In Ke»ho Rao r. Nana (l) Ismay, J. C., held 
that the oo 'sharers cannot claim to avoid a 
b'>na Hde lease merely on the ground that their 
wishes were not consulted before it was 
given. Tbi-j was followed in Bhima Shan\ar 
v. K‘>^ishna Mfdi (2) by the present learned 
Judicial Oommissioner. The same viow was 
taken by Stanyon, A. J. 0., in Foonamo^ani 
V. Nandlal (3>. 

The custom embodied in the wajih-ul arz 
does not require the consent of the co- 
sharers. They are merely to be consulted. 
What the Lambardar is to do if the proprie- 
tors are not agreed, is not stated . in the 
W3jii)-u2 arz. The general rule in the^^e 
Provinces is that the Limbardar leases the 
vacant lands in the ordinary course of 
management. This departure from the 
general rule embodied in this wajib-uUarz 
does not appear to have ripened into a local 
ouitom with the certainty requi:»ite for valid 
custom. Probably, aa soggested by Ismar, 
J.U., a Lambardar who persists in ignoring 
the wishes of his oo propriettr^ renders him- 
self liable on their application to be removed 
from offi'^e. 

(1) Socopd Appeal No. 22S of IPOI, 

(2) Second Appeal ^o. 109 of 1908. 

t3; 4B Ind. C«8. 72. 


I have already pointed out that the 
consent of the proprietary body is not re 
quired by custom. The land is not requir- 
ed to be let by the proprietary body, but 
by the Lambardar, In the case of a stran-, 
ger, such as defendant No. 2 in this case is, 
be has a right to assume that the person 
held not as the customary agent of tie 
proprietary body has done what his cus- 
tomary duty required him to do. It will 
be int lerable if a bona Ude tenant is called 
up'^n to prove that the Lambardar bad con- 
sulted the wi^ihes of the proprietary body, 
^t is not alleged that the tenant had notice 
or knowledge of the fact that the Lambardar 
did not ooDsulh the plaintiffs. Under 
the oir-*umstanoe.i the plaintiffs* suit for 
joint possession has been rightly dismissed. 
Two oases have been cited before me, which 
have no material bearing on the point for 
decision. The first is the case of Daxyao 
Singh v. Mukun-l Singh (4). That case fully 
recognises the authority of the Lambardar 
to manage an undivided village according 
to thecrdinaiy custom. Wr.at was held 
in that case was that the persons put in 
possession as tenants became ordinary ten- 
ants not liable to ejeotment. though some 
of the terms of the lease were held to be 
not binding upon the oo sharers. In the 
present case, the plaiDtijTs do not complain 
of any cf the terms of the lease. They 
desire to eject the tenant on the sole ground 
that they had not consented to the 
lease. The other case cited is Gopal 
Rankrtshna v. Qovind Pandurang (.), which 
lays down that anything which the 
landlord is required or authorised to do under 
the Tenancy Act must be done by the whole 

the.r behalf. The judgment of lamay J n 

reongn.ae, the Lambardar aa ordinarily the 
agent of the oo-sbarers for the mara.. T 

I I..U ,b' “ a."r,r “s 

been r.ghtly deeded, and the anneal t 

for costs, as the case nrnr i ^ 
against the tenant, and ^ P^^"*** 

Lambardar is not entitled to his 0^87^?^?^ 

failed to consult the Dlaintiff. k ! 

ing the lease. before giy. 


Append is.ni.sed 


(4 2 J P. c,. q 08. 
(fi) 13 C. P. h 113^ 
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OA.LOUTTA HIGH COURT. 

Appeal FdOM Original Deorbe No. 205 of 

1916. 

Augast 15, 1919. 

Pre«ent:— Justioe Sir Asutosh Mookerjee, Kt., 
and Mr. Jnstioe Pantoo. 
DEBENDRA NARAYAN SINGH— 
Defendant No. 1 — Appellant 

versus 

NARBNDRA NARAYAN SINGH and 
OTHERS — Plaintiffs — Respondents. 

Evidence Act (I of 1872^, s. 114 < g)-^Accouni8f 
suit for — Defendant, failure of, to produce account 
boo&s — Presumption — Costs, hahility to pay, how to he 
detei'mined — Civil Procedure Code {Act Vof\9QSJ, 0. 
1, r. 10, 0. XLI, )T. 4, 33 — Transfer of parties —Court, 
power of, extent of — Appeal — Appellate Court, power 
of, to make appropriate order, extent of. 

The failure of a defendant in a suit for accounts 
to produce his account books would justify the 
Court in raising the presumption, under section 114 
(^) of the Evidence Act, that they are being with- 
held, because, if produced, they would bo unfavour, 
able to his case. [p. 639, col. 1.] 

Where a defendant is largely responsible for the 
litigation, and by his obstructive methods hampers 
the investigation, thereby delaying and lengthening 
the inquiry, he should be made liable for the whole 
costs of the suit. [p. 640, col 2.3 

If a suit is instituted for an account between two 
persons, one alleging that nothing is due from him, 
and a balance is found to be due from him, that per- 
son must pay the costs of the suit and of the account. 
But the case is different where one party admits a 
given sum to be due from him and the other claims 
a much larger sumj and the suit proceeds only for 
the purpose of ascertaining whether such contested 
balance is really due or not. In this case, the costs 
would depend upon the substantial result, that is, 
if the balance claimed, or a substantial part of it, 
is shown to be due, the claimant would obtain the 
costs of the suit; if no part of it is due, he would 
have to pay them; and if only a portion of it is due, 
the Court would probably give no costs on either side. 
But in all these cases the Court would endeavour 
to see what were the substantial questions and 
causes of litigation between the parties, [p. 640, cols. 
1 &2.] 

May V. Diggenden, 24 Beav. 207j 58 E. E. 337} 116 
E. E. 94, followed. 

Order I, rule 10, of the Civil Procedure Code 
authorises the Court to make an order transferring 
a party from the category of defendants to that of 
plaintiffs at any stage of the proceedings, not merely 
after the passing of a preliminary decree, but also 
after expiry of the period proscribed for an appeal 
against that decree, so long as the transfer is for the 
benefit of the parties, or tends to give effect to one 
of the aims of the law of procedure, viz., the 
avoidance of a multiplicity of suits with reference 
to the same subject-matter, [p. 64', ool. 1.] 

Order XLI, rules 4 and 33, give an Appellate 
Court ample power to make the appropriate order 
needed in the interests of justice. Under the former 
rule on appeal by one of the parties upon a ground 


common to all, the decree may be varied in 
^vour of allj under the latter rule, the Appellate 
Court has power to make the proper decree, uot- 
withstanding that the appeal is as to a part only of 
the decree, and snoh power may be exercised iA 
favour of all or any of the respondents or parties^ 
even though such respondents or parties may not 
have filed any appeal or objection, [p. 641, ool. 2.] ‘ 

Appeal against the deoree of the Sab- 
ordinate Judge, Nadia, dated the 29th 
Jane 1916. 

Babas Jogesh OhundeT Boy and Upendm 
Narayan Bagchi, for the Appellant. 

Babas Beptn Behary Qhose, Panchanan OkosH 
and Qopendra Nath Das, for the Respondents. 

JUDGMENT. — The litigation which 
has onlminated in this appeal was ootn* 
menoed by the plaintiff respondent for ad- 
jnstment of aooounts. Tarini Oharan Singh, 
the father of the plaintiff, died on the 5th 
November 1899. On the 4th Maroh 1881 
he bad made a testamentary disposition of 
his properties and had nominated his wife, 
■Rangini Dasi, the sixth defendant in this 
suit, as executrix to his Will. ‘Oa the 27th 
April 1901 the widow obtained probate 
and took possession of the estate as exe- 
cotrix. Differences aross, however, amongst 
the members of the family, which consisted 
of the three sons of the testator (the 
plaintiff, Narendra Narayan, the first defend- 
ant, Debendra Narayan, and' Surendra 

Narayan, the father of defendants Noa. 2 5) 

and a daughter, Basanta Kamari. The result 
was that in 11:03, the present defendant, 
Debendra Narayan, instituted a , suit for 
construction of the Will and for adminis- 
tration of the estate. The suit was decreed 
in the Court of first instance on the 2Sth 
July 1905. On appeal by Debendra Narayan 
a consent deoree was made in this Court 
on the .18th March 1906. Under that 
deoree Debendra Narayan became entitled to 
recover a sum of Rs. 15 000 from the 
estate and for that purpose to take posses- 
sion for a period of five years. The deoree 
farther directed that upon the expiry 
of this period, the estate would be held 
in equal shares by Debendra Narayan, 
Narendra Narayan and the sons of Surendra 
Narayan, who hid died meanwhile. Deben- 
dra Narayan took possession of the estate 
under this deoree on the 29th October 
1906. Narendra Narayan instituted the pre- 
sent suit on ihe 11th March 1909 for re- 
covery cf pbsBeesion of his one-third share 
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OQ tbe allegation that Debendra Narayan 
had already realised more than hie dnes 
under tbe deoree. Debendra Narayan was 
made the first defendant, the four sons of 
Sarendra Narayan were made defendants 
Nos. 2 to 5 and Rangini Dasi was joined as 
defendant No. 6. On the 12th April 1911 
the Subordinate Judge deoreed the suit in 
the following terms : — 

* It is ordered that the plaintiff’s right 
be declared to one-third of the disputed 
properties and he be given possession of 
the one-third share jointly with defendants 
Nos. 1 — 5; aooonnts will be taken toasoertain 
if the defendant No. 1 has taken more than 
bis own dues during the period of bis 
possession; tbe plaintiff to get from defend- 
ant No. 1 tbe amount wbioh he may be 
found to have taken in ezoess of his one- 
third share. Order as to oosts to be passed 
after the decree is made final ; tbe first 
part of the deoree to be final and the 
second part preliminary. Defendant No. 1 
to file aooonnts up to tbe date of tbe 
plaintiff's taking possession of the share 
deoreed to him. It is further deoreed that 
tbe plaintiff do take possession of tbe share 
deoreed to him within 15 days from to-day, 
otherwise the seoond part of the deoree 
about aooount to be null and void.” 


The plaintiff aoaordingly took possessior 
on the2l8t. 22nd and 23rd April 1911 
The mode of delivery of possession and the 
litigation wbioh resulted therefrom will b( 
found narrated in full in the judgment of thii 
Court in Debendra Narayan Singh v. Narendn 
Narayan Singh (1). Debendra Narayan appeal 
ed against tbe preliminary deoree for aooount 
That appeal was dismissed by this Court or 
the 9th May 1913. During the pendenoj 
of the appeal in this Court, the work oi 
the Commissioner, who had been appointed 
by the Subordinate Judge to take the 
aooounts, was suspended. On the 4th Deoem- 
bsr 1913 tbe Commissioner was directed 
to resume his work and to investigate 
the aooounts in suit, that is, from the 29th 
Ootober 1906 (tbe date when Debendra 
Narayan took possession under tbe deoree 
in his suit) to the ;iOth April 1911 (when 
Narendra Narayan obtained possession under 
the decree in this aaitj. Considerable diffi. 

experienoed by the Commissioner 

(1) 61 Ind. Oas. 976; 29 0. L. J. 604; 23 0. W. K. 

VOOo 


did was to place 
door. Ultimately, 
by order of tbe 
broken open. But 


in tbe performance of bis duties from the 
laok of papers. Possession had been deli- 
vered in ezeontioD to Narendra Narayan, 
but to no purpose, because Debendra Narayan 
bad looked up the malghar, Tbe room was 
not opened by tbe Execution Officer and 
all that Narendra Narayan and his nephews 

additional looks on tbe 
the looks were removed 
Court and the doors 
many of tbe requisite 
papers oould not be found inside tbe room. 
Tbe Commissioner took such evidenoe as 
was adduced by tbe parties conoerned and 
examiced suoh papers as were available. On 
the 11th Novemder 1914 while the matter was 
still pending before the Commissioner, de» 
fendants Nos. 2 — 5, the sons of Sarendra 
Narayan, filed a petition before the Subor- 
dinate Judge, praying that the aooonnts 
might be adjusted for their benefit as well. 
On tbe 19tb November the Subordinate 
Judge held that although these defendants 
had not entered appearanoe until after the 
preliminary deoree had been affirmed by tbe 
High Court, they were entitled to have their 
names transferred from the category of 
defendants to that of plaintiffs. He aooord- 
ingly directed tbe Commissioner to ascertain 
tbe dnes and liabilities as between tbe 
principal and pro forma defendants. This 
order was carried out by the Commissioner, 
and necessarily widened the soope of tbe 
enquiry before him. After muoh delay 
and many extensions of time the Commis- 
sioner submitted his final report on the 
29th February 1916. Objections were 
lodged by both parties on the 4th May 
following. Arguments were heard in support 
of and in answer to the objeotions and 
judgment was reserved on the Ist June 
1916. On the 6th June, the defendants Nos 2 
to 5 paid the requisite Court-fees on the 
amount found due to them by the Oommis- 
sioner from the first defendent. On the 

.sath Jane judgment was delivered and the 

salt was deoreed in favour of the original 
5th plaintiffs. On the 

5th July defendants Nos. 2— 5 deposited the 

ezoees Oonrt-fees required. This was aseanf 
ed on the 15th Jnly and the deoree wa^ 
ultimately signed on the 25th July. The 
pr^ent appeal is direoted against this deoree 
whieh was in the following terms:- 

The platntifE No. 1 will get from defend. 
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anf No. 1 the ®nni rK^med hv the Com- 
mippior er anH R,c. .^59- 4 3, that is, one third 
of Rp 1,079 lO-'l, in all Rs. 2,S45 12 8|. 
The plaiotifis Nos. 2 — 5, who were pre- 
vioDbly defendants in the suit bat have 
been made plaintiffs and have paid the 
Coart fees, will also get from defendant 
No. 1 the earn of R9.-2,169-4*Bf . Plaintiff 
No. 1 will get the oost rf the snit from 
defendant No. i and defendants Nos. 2^5 
will get their share of the oost. The 

plaintiff No. 1 will get from defendant 

No. 1 Rs, 2,845 12-tf as bis olaim and 
Rs. 4,712 9' 5 as oost, that is, in all 
Rs. 7,5 36*“' -if, and the plaintiffs Noe, 2 — 5 
will get Rn. 2,169-4 Bf as their olaim 

and Rs 361 ^-0 as oost, that is, in all 

Rs. 2 530 12 

This decree has been assailed on behalf 
of the first defendant appellant on two 
grounds, namely, first, that the plaintiff 
shonld not have been allowed the entire 
oosts of the suit, when bis olaim has been 
saooessfal only in respeot of a relatively 
small amount, and, secondly, that no deoree 
should have been made in favour of defendants 
Nos. 2 — 5, who applied to be joined as plaint* 
iffs at a very late stage of the litigation. 
The plaintiff has filed a oross-appeal and 
has urged that the amounts have not been 
taken on a correct basis and that be is 
in reality entitled to a mnoh larger sum 
than what has been awarded by the Sub- 
ordinate Judge. The other respondents, 
the SODS of Surendra Narayan, have not 
preferred a oross-appeal, but they have 
urged that if at the instanoe of the plaintiff 
the amount payable by the first defendant 
should be increased, they should be allowed to 
reap the advantage of suoh finding. The points 
whioh emerge for consideration from the 
arguments addressed to us may aooordingly 
be thus au nrar ided: havi 'lu loui.ts 

been tak. n o\i a aoir- ctba: 's; seC '^dlp, 13 Ihe 
order for costs erroneous on principle, and 
thirdly, are the sons of Surendra Narayan 
entitled to the relief they have obtained. 

As regards the first point the plaintiff- 
respondent has urged in support of his 
.rosB-appeal that the Subordinate Jadp 
olaoed a too restrioted oonstruotion upon the 
preliminary deoree and narrowed its soope 
unduly, when he held that, according to 
its terms, “ the enquiry was limited to 
^be finding as to what amount the defend- 


ant actually reieived and not what he 
could have rpoeivsd or in all probability 
did receive ” In nor opinion, the conten- 
tion of the plaintiff {3 partially well- 
founded There is a clear distinition bet- 
ween what the defendant actually received 
and what he could have realised by eserefse 
of due diligence ; but no real distinotiou 
can be made between what he actually re- 
ceived and what in aU probability he re- 
ceived. The evidence relevant for proof 
of this matter must be tested in the light 
of the definition of the term * nroved ’ given 
in section 3 of the Indian Evidence Act : 

A fact is said to be proved when, after 
considering the matters before it, the 
Court either believes it to exist, or con- 
siders its existence so probable that a prudent 
man ought, under the circumstances of 
the particular case, to act upon the supposi- 
tion that it exists.** Now in the case 
before us, the first defendant went into 
possession of the joint family estate for a 
specific purpose, namely, to apply the entire 
income for payment of Rg. 15.000 due to 
himself. The plaintiff alleges that the 
defendant has realised more than R. 15.000 
and calls upon him to account for the profits 
of the estate during the period of his posses- 
sion. The plaintiff places before the Court 
a statement of what he believes to be the 
surplus of the iao )m 9 of the estate. Clearly, 
it is the duty of the defendant to produce 
the account papers, which were presumably 
in his possession and would show the 
receipts and the disbursements. Account 
papers are produced, except the rokars 
for the Bengali years 1316 and J3l7.,that 
is, from April 1909 to April 1911. The Sub- 
ordinate Judge has expressed the opinion that 
these books were written up and were moat 
probably in the malghar till shortly before 
It was looked up by the parties and possibly 
even after that. The defendant started the 
theory that the plaintiff was responsible 
for the disappearance of these papers, 
and the Commissioner apparently favoured 
this view. The Subordinate Judge 
however, has arrive! at a contrary 
conclusion. He has held that it was the 
first defendant wno withheld the papers, 
and he has described as absurd the story 
that the Civil Court peon helped the 
plaintiff to remove cartloads of papers in the 

preseooe of the oftoers of the defendant* Thg 
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evidenoe has been plaopd before ns and we 
agree with the Sobordinate Judge in hi^? 
oopolueioc that the defendant ia responatble 
for the disappearanoe of the papers. But 
wo are unable to aooept the oonolusion 
that defendant oan, by hjs misoonduat, 
BaooeasfuUy defeat the olaim of the plaintiff. 
The prinoiple apolieable in suoh oirsuaistanoes 
ia well established. 

In a suit for aooounts, the non-produotion 
of aooount books by the party who has 
oustody of them justifies the presumption 
under seotion 114 (gf) of the Indian 
Evidenoe Aot that they have been with 
beld| beoause, if produaed, they would 
have been unfavourable to his case. If 
he is the plaintiff and is oiaiming aooounts 
though vtithholdiog papers, his suit is liable 
to be dismissed: TTpendra Ktshore v. Bam Tara 
(2), Ghand Ram v. Brojo Oobind Doss i3). 
If he is the defendant who is liable to render 
aooounts, the Court will proceed on the 
footing of evidenoe furnished by the plaint- 
iff, and, in doing . so, may make all 
reasonable presumptions against him; see 
the observations of Phear, J. in Syud Shah 
Alaxahmad v. Bibee Nusibun (4), quoted 
with approval by Field, J., in Annoda tersad 
V. Dtearkanath (5). Again, as was pointed 
out by Field, J., in Degambfr v. Kallunatfi 
(6), if satisfied that the defendant has 
oontumaoiously refused or omitted to comply 
with the order for production of the papers, 
the Court may enforce obedience by 
imprisonment or by attachment of property 
or by both. But, even if the Court does 
not consider it necessary to exercise its 
disciplinary powers, it may, by raising a 
presumption against the defendant, afford 
relief to the plaintiff. An instance of 
this nature will be found in the case of 
Rampershad Tewarry V, Sheochurn Doss (/). 
There the defendant refused to rotider 
accounts; on evidence addu *-■( to prove 
spoliation of the banking bov-ks, the Court 
charged him with the principal sum for 
which he was accountable with interest 
at 12 per cent, in lieu of the profits he 
bad failed to aoocuut for. The Judicial 

(2) 4 Tiid. Cus. 642; 13 0. W. N, 69(5. 

(3i 19 W. R. 14. 

(4) 24 W. R. 70. 

(6) 6 0.764; « 0. L. R. 321. 

(6) 7 C. 654; 9 C. L E. 26.5. 

(7) 10 M. 1. A. 490 at p. 507j 2 Sar. P. 0. J. 177; 19 
E.B. 1068. 


Committe affirmed the decree of the Agra 
Sudder Court and held that the Court 
had prooerly visited the failure of the 
defendant to produce the aoonunts required, 
by charging him with interest on the 
principal sum for wbioh be was accountable. 
This is in conformity with principles firmly 
established in equity jurisprudence. Thus, 
in Walmsley v. Walmdey (S), where an 
accounting party withheld the partnership 
books and dosumeots and thereby endea- 
voured to bsffle the justice of the Court, 
Sir Edward Sogden, h. C., held that the 
Master bad rightly raised a presumption 
against him both as regards the amount 
of the capital and stook in trade and of 
the annual gains from the busiuess. Again, 
in Gray v. Haig (91, where an accounting 
party had destroyed the accounts before the 
matters had been finally adjusted, Sir John 
Romilly, M. H., stated that he would aot on 
the principle laid down to the well known 
case of Armory V Delamiite (lOl and presume, 
as against the person who destroyed the 
evidence, everything most unfavourable to 
him, which is consistent with the rest of 
the facts either admitted or pn.ved. This 
accords with the view adopted by Lord 
Nottingham, L. C., in Wardoiir v. Berisford 
(11). See also Rowley v. Adams (12), affirm- 
ing Rowley v. Adams (j 3). The learned 
Vakil for the defendant has, however, 
argued that this Court as a Court of 
Appeal sliould not interfere with the report 
of the Commisaioner, when it has been 
accepted by the trial Court. This con- 
tention ia clearly opposed to the decision 
in Ghitty v. Mahomed Bssa (14), wbioh 
establishes that the Court is entitled to deal 
with the report on matters of fact as also 
questions of prinoiple. In our opinion, the 
narrow view, adopted by the Subordinate 
Judgp. regarding the scope of the prelimi. 

nary deoiee has led to an erroneous decision 

upon the que'^tioo of the accounts for 1316 
and 1317, as is clear from the followin 
passage in his judgment: 

(S) - 184*^) 3 J. & 656; 72 R. R 129 

(9) (18G5» 20 Bcttv. 219; .52 R. R.687-’l09R H qQ« 

^ (.0, 0722, I Strange 605, 1 Sm L. 96^93 K 

tllj (1687) 1 Vern.452i 23 E R 570 

^^( 2.(.849,2H.L.0.7.6,9%"'|^t267,81 H. K. 

0* E. 1)18, 

(14) 6 C. W. N. 692. 


sr 
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**The other items olaimed by the plaintiff 
and not either notioed or allowed by the 
Commissioner oan ha disposed of together. 
They are either sale prooeeds of grains, or 
inoome from holdings parohased with the 
prohts of the money-lending business 
. or inoome from money or paddy-lending 
for the years 1316 and 13 17; they are not 
taken into aooonnt by the Oommissioner. 
Be they of whatever category, the same 
remark applies to them, that they are not 
proved bat are supposed receipts by the 
defendants. I need not go into details, 
bat 1 have satisfied myself that they 
shoold not be relied on as proved faots. 
These amounts, the plaintiff argaed, the 
defendant mast have reoeived daring his 
tenure. 1 say he might probably have 
done so, bat the terms of the preliminary 
order limit the scope of oar inciairy and 
I cannot decree the amoants.” 

We hold accordingly that the accounts 
for 1316 and 1317, mentioned in the above 
paragraph, mast be investigated. They 
relate to profits from the money-lending 
business and sale proceeds of paddy and of 
winter crops, turmeric, gram, kalai and the 
like. If the defendant prodocea the rokars 
for 1316 and 1317, the aoooants will he 
taken in the usual manner; if they are not 
prodaced, the Court mast make all reason- 
able presumption against the defendant 
and base its conclusion upon the figures 
available for previons years, supplemented 
by such oral and dooamentary evidence 
as may be available. In the events which 
have happened, the defendant cannot reason- 
ably complain, if the average deduoible 
from the fluotaating figures for previous 
years works out to bis detriment. 

As regards the second point, we are of 
opinion that, on the facts found, the Sub- 
ordinate Judge has properly exercised bis 
discretion in the matter of costs. The 
defendant is very largely to blame for this 
litigation and its protracted proceedings and 
he has spared no effort to defeat the just 
claim of the plaintiff and his nephews. 
The principles on which the costs of a suit 
for an account are regulated were lucidly 
stated by 6ir John Romilly, M. R., in May 
V. Biggenden (15): “it is generally true that 
if a suit is instituted for an account be- 

(15) (1857) 24 Bear. 207; 53 E.K. 337i 116 E. R. 94. 


tween two persons, one alleging that notb-^ 
ing is due from him, and a balance is^ . 
found to be due from him, that person 
will have to pay the costs of the suit and 
of the account. But the case would be 
wholly varied, ,if the case were, that on© 
party admitted a given sum to be due from 
him, and the other had claimed a muob 
larger sum, and the suit had proceeded 
only for the purpose of ascertaining whether 
such contested balance were really due or 
not. In this odse, the costs would depend 
upon the substantial result; that is, if the 
balance claimed, or a substantial part of ilv 
were shown to be due, the claimant would 
obtain the costs of the suit ; if no part 
of it were due, he would have to pay 
them; and if only a small portion of it 
were due, the Court would probably give 
no costs on either side. But in all these 
oases, the Court endeavours to see what- 
were the substantial Questions and causes of 
litigation between the parties.” See also 
Oollyer v. Dudley (16); Kemp v. Burn (17). 
in the case before ns, the, first defendant 
denied the right of the plaintiff to claim 
an account and asserted that not only was 
nothing due from him, but that ho himself 
had not realised, during his possession of 
the estate, the entire sum of Rs. 15,000 
recoverable by him. The result of theliti- 
gahon 18 that the plaintiff is unquestionably 
entitled to an account and that upon aceounts 
taken, it is indisputably established that 
the defendant has reoeived a considerable 
sum in excess of his dues. The enquiry 

has been delayed and lengthened by reason 
of the obstructive attitude of the defendant, 
who has managed to hamper the investi- 
gations by non-production of the papers. 

In such oiroumstauoes, he has been rightly 
made liable for the whole costs and we see 

with the directions 
given by the Subordinate Judge 

defendant has argaed that his nephews 
hoald not have been permitted to be 

t^Thlr®? V”” • ““‘esrory defendants 
to that of plaintiffs, not merely after the 

basn made ander 
hnt al Procedure Oode, 

(16) (T 82 'f/T*I presoribed for an 

17) ISKsi « 2Ii, J. 0)1. 15(37 E.R. 1163. 

87i 7 L T 9 Jar. (n. ,.) 

22^ ' ^ ‘ ' ^ 'y- R- 278j 66 B, R. 740; 141 R, R, 



INDIAN OASES. 


641 


Vol. LIV] 

DBBKNDR^ WARITAK aiNGa V. NI.'4EMDBA UAKAYAN SINGH. 

V. Harrison (28). In the ease before ns, the 


appeal against that deoree ander nestioa 97, 
Otvil Prooedare Oode, had expired and indeed 
after an appeal aj^ainet the deoree by the 
defendant to this Gonrt had been dtsmUeed. 
We are of opinion that this oonteotion 
ahonld not prevail. It oannot be disonted 
that Order I, rule 0, Oivil Prooedare Oode, 
antborisee the Court to make an order of 
this desoription ai any stage of the prooeed* 
ings. The Courts have always been reluo> 
tant to plaoe a narrow oonstr notion upon 
this provision of the law, and to restriot 
the eseroi<)e of this disoretiouary power : 
Wilson V. ftalcarres Brook Steamship Oo. (l8), 
Robinson v. Geisel (19), Broifindra Kumar Das 
v. Oobinda Mohan Das f20). Thus fresh 
parties have been added after a deoree 
has been passed and a refereooe made to 
the Commissioner to take aoooun^s and 
sell the property : Vakhatchand v. Advocate 
General {."ZX). Similarly, in a suit for parti- 
tion, a fresh party has been added after the 
preliminary deoree and submission of the 
report by the Commissioner : jotindra 
Mohan v. Bejoy Chand l22). The power of 
the Court depends on the question whether 
the case is 6u6 judice^ for as Fry, L. J., 
observed in Duke of Bucdeuck (23), the words 
** at any stage of the prooeedings ** apply 
as long as anything remains to be done in 
the oase. See also Attorney General v. Oor* 
poration of Birmingh-.m (24), Keith v. 
Butcher i'2b). On this principle, it has been 
held that, after 6nal judgment, a person, who 
had hitherto been no party, oannot be 
made a defendant for the purpose of get- 
ting eAeoution against him. Munster v. Oo.v 
(2 0 But a person has been allowed to 
intervene to get a judgment set 

aside: Meha^ey v. Mehajfey (27) ; Jacques 


(18) (1893 1 Q. B. 422; 62 L. J. B 24=): 4 R. 

286; 63 L. f. 3 2: 41 >V. R iS i; 7 Aap C. :3i . 

(19) (1S91» HI B 6< • at p 6SS-, 64 L. J. Q- B. 52; 

9 E. 555; 71 L. T. 70; 42 . R. 609. 

(20) :34 Ind. ;a3 ^rt; 20 0. vV. N. 752. 

(21) SB H. O. JR 96. 

(22) 32 0. 4'i3. 

(23. (18j2i P. 201 at p 212; 61 L. J. P. -57; 67 L. T. 
739; 40 vV. R. 455; 7 Asp M C. 294. 

(24| il880) 15 Ub 0 ki.iiii L T. 77 29 ^V. R. 127. 
(26) (1864)25 li D. 750; 53 L. J. Cb. 6i0. oOL. 
T. 203; 32 VV. R >76. 

(26# (i835j ;0 App Oa-3. 630; 05 L. J. Q. B, 108; 
63 L. T. 474; 34 W. R. 461. 

(.1905) 2 Ir. R. 292; 39 Ir U. T. R. Ih 8 Ir. L 

424. 


propriety of the oourse adopted in the 
Court below oannot be seriously questioned. 

If the aoplioatioQ of the defendants bad 
bsen refused, the result would have been 
the institution of a separate suit by them 
and possibly a fresh enquiry into the 
aooouuts at their instanoe. This oould not 
have benedted the parties in any oonoeiv- 
able manner. One of the aims of the 
present prooedure law is the avoidance of 
a multiplioity of suits with refereooe to 
the same snbjsot matter, and the oonrse 
followed by the lower Court is eminently 
Btted to fal61 that objeot. 

The defendant has Bnally argued that 
if a further enquiry into the aooounta 
should be direoted as the result of the 
oross appeal, the benefit should aoorue to 
the original plaintiff alone and not to the 
added plaintiffs as well, inasmuoh as they 
have not preferred a oross-appeal. In 
all the oiroumstanoes of this oase, we are 
of opinion that we should not aooede to 
this contention. Order XLI, rule 4, and 
rule 33 give the Oonrt ample power to 
make the appropriate order needed in the 
interests of justice. Coder the former 

rule, on appeal by one of the parties 
upon a ground oomm'>o to all. the deoree 
may be varied in favour of all, under the 
latter rule, the Appellate Court has power 
to make the proper deoree, notwltbstand- 
ing that tne appeal is as to a part only 
of the deoree, and suoh power may be 
eseroised in favour of all or any of the 
respondents or parties, even though suoh 
respondents or parties may not have filed 
any appeal or objeotion. In the case 
before as, theolaim of the added plaintiffs 
rests 00 presisely the same foundation as 
that of the original plaintiff; when they 
were added as plaintiffs, there was no al- 
teration in the nature of tbe suit nor was 
there the iutroduocion of a new cause of 
action. Tbe further enquiry we shall 
presently direot will oonsequently cover 
the case of both sets of plaintiffs, 

Tde result is chat the appeal preferred 
by the first defendant is dismissed with 
costs and the deoree of the Subordinate 
Judge 18 confirmed, except in so far as it 
disallows the claim for aooounts of the 

(28) (1884) 12 Q. B. D. 165:63 L J O B 
60 L. T. 346; 32 W. R. 471, ‘ ® 
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years 1316, 1317. The oross^appeal is 
deoreed and the ease is remitted to the 
Sahordinate Jad^e for further enquiry 
into the aooounts of 1316 and 1317 as di- 
rested above. This enquiry will be held 
for the beneht of all the plaintiffs and a 
desree will be made for suoh sums as 
may be found due in their respestive 
shares. The oosts of the oross^appeal as 
also the oosts of the further enquiry by 
the Subordinate Judge will be in his dis- 
oretion. No separate hearing fee will be 
assessed in the sross^appeal in this Goart. 

Appeal di8mi8sed\ 
Oro88‘Uppeal decreed; 

Case remanded. 


PUNJAB CHIEF COURT. 

First Civil Appeal No, 1248 op 1916, 

May 1, 1918. 

Present', — Mr. Justice Soott Smith. 

ALLAH BAKHSH — Plaintiff -Appellant 

versu8 

TOP AN RAM — Vbnleb— QHULAMA and 

ANOTHER— Vendors, Dependants 

Respondents. 

Funjab Pre-emption Act {I of 1913), s. 3 (3)— 
Tatmaa, lohether town or village — Census report, entry 
in, value of, 

Taunsa is a tovm for the purposes of the Punjab 
Pre-emption Act. [p. 64'^, col. l.j ^ 

III deciding whether a place is a town or a village 
the fact that it is described as a town in the Census 
report is of great importance, [p. 64x, col. 1.] 

First appeal from the decree of the 
District Judge, Dera Ghazi Khan, dated the 
2nd February 1916, dismissing ibe suit. 

Mr. Badr ud-Din Kuresht, for the Appel- 
lant. 

Lala Hargopal, for the Respondents. 

JUDGMENT. — This is a first appeal from 
the order of the District Judge of Dera 
Ghazi Khan, dismissing the plaintiff’s suit 
for pre emption of a bouse in Taunsa. The 
lower Court held that Taunsa is a town 
and not a village and that the plaintiff 
does not own the house immediately to 
the north of that in suit. If these findings 
are correct, it is admitted that plaintiff has 
no right of pre-emption. 

The first question is, whether Taunsa is 
a town or a village. If it is a village 
4 hen plaintiff certainly has a right of pro- 
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emption superior to that of the vendee, if 
it is a town then he has only a right 
of pre-emption if be owns the bouse im- 
mediately to the north of that in dispute. 
My order of the 14th December 1916 should 
be read along with this judgment. By 
that order I remanded the case to the 
lower Court for re«deoision of the issue 
whether Taunsa is a town or not, and I 
pointed out certain matters into which 
enquiry should be specially made. The 
enquiry was made by the Subordinate Judge 
who also appointed a local Commissioner. 
The latter did not record any evidence 
but submitted a report. Both the parties 
wished to examine the local Commissioner 
in Court and the Subordinate Judge ordered 
that they should deposit bis process fee 
and diet money in equal shares. Defendants 
deposited their share but the plaintiff did 
not deposit bis, and the upshot was that 
the local Commissioner was not summoned 
or examined by the Court. This is unsatis- 
factory and 1 agree with the Subordinate 
Judge that the report of the Commissioner, 
which is not baaed upon any recorded 
evidence, is* not of much value as the 
Court has not been able to question him 
as to the data upon which he came to his 
conclusions. The learned Subordinate Judge 
is of opinion that Taunsa is a town. No 
objections have been put in to this finding 
on behalf of the appellant, but Mr. 
Kureshi has argued the point on his behalf, 
One of the reasons given by the Subordinate 
Judge for his opinion that Taunsa is a town 
is that out of an area of 82,000 kanals 
only 5,780 kanals are cultivated. This, 
however, appears to be a mistake, for the 
evidence on the record shows that some 
50,000 kanals are cultivated. The other 
points relied npon by the Subordinate Judge 
are that there are over 100* shops in 
Taunsa, that there are three bazars, that 
there is a considerable trade with Karachi 
and other places, that there is a famous 
mosque and splendid buildings attached to 
it, that there is a mela held in connection 
with this mosque yearly, that Taunsa is 
the headquarters of a Tahsil and of a 
Circle Inspector of Police, that it 
contains a Veterinary Hospital, a Civil 
Hospital, a District Rest House, a Post 
and Telegraph Office, several schools 
both for boys and girls, and a oertaia 
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namber of pakka baildi’ngs. In zny order 
of the 14th Deoexnber 1916 I pointed ont 
that at the last oensas it was olassed as 
a town heoaase its population exoeeded 5, OHO 
inhabitants, I find I was not oorreot in 
saying that population was the only reason 
for whioh it was olassified as a town. The 
Pnojab Census Report of 1911 at page 12 
gives deSnition of town as: — *'(4) every 
other continuous collection of houses in- 
habited by not less than 5|000 persons, 
which the Provincial Superintendent may 
decide to treat as a town for census pur- 
poses.” 

Note. — In dealing with questions arising 
under bead (4) the Provincial Superintend- 
ent will have regard to the character of 
the population, the relative density of the 
dwellings, the importance of the place as 
a centre of trade and its historic associa- 
tions, and will bear in mind that it is 
undesirable to treat as towns overgrown 

villages whioh have no urban obaraoteris- 
tics.” 

Presumably the Provincial Superinten- 
dent classified Tacnsa as a town after due 
consideration and the fact that he did so 
10 , I consider, very important. 

Considering this and the various facts 
detailed by the Subordinate Judge in his 
report, I think on the whole that the de- 
cision of the lower Court that Tannsa is 
ft town should be upheld, and I uphold 
it accordingly. Plaintiff, therefore, has only 
® ^isht of pre-emption if he can prove 
that the house to the north of that in 
dispute was gifted to him by his father. 
The finding of the lower Court is against 
him and very little has been said against 
this by Counsel for the appellant. It 
>8 not necessary for me to repeat the 
reasons given by the learned Subordinate 
Judge for his finding. It is safiSoient to 
Bfty that I entirely agree with him and 

beaitation in holding that the 
plftintiff has not proved the alleged gift in 
hia favour. 

The appeal accordingly fails and is dismiss- 
#u with costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Obder No. 232 of 1917. 

March 28. 1919. 

Present: — Justice Sir Charles Chitty, Kt., 
and Mr. Justice Newbould. 

AMRITA LAL MUKHERJEE — Decree- 

Hold E R A PPB LLAMT 

versus 

HIRALAL MUKHERJEE, Objector in 

Miscellaneous Case No. 46 of 1916 and 
MOTI LAL MUKHERJEE, Objector 

IN Miscellaneous Case No. 53 of 1916— • 

Respondents. 

Limitation Act (IX of 1908^, Sch. I, Art. 182 — ■ 
Execution of decree — Cross-examination of ohjector^ 
whether step-in-aid of executio7i — Order directing 
payment of process fees for issue of notice, whether 
gives fresh start of limitation. 


The cross-examination of a person who objects to 
the execution of a decree does not amount to a 
step-in-aid of execution so as to give a fresh start 
of limitation, [p. 643, col. 2; p. 644, col. 1.] 

An order to pay talbana for the issue of a notice 
does not furnish a fresh starting point for limi- 
tation, where talbana is not paid, and in consequence 
notice is not issued, [p. 644, col. 1.] 


Appeal against the order of the Subordi- 
nate Judge, 3rd Court, Hooghly, dated 
the 23rd of March 1917. 

Bahus Baidyanath Butt and Samorendr^ 
Kumar Butt, for the Appellant. 


Babu Baranasihasi Mukherjee and Mr. A, 
Paul, for the Respondents. 

JUDGMENT. — The only question in this 
appeal is, whether the decree-holder’s appli- 
cation for execution, dated 21et July 1916, 
was barred by limitation. It appears that 
the decree was passed on 30tb May 1910 
on a Solenama, the decree being for parti- 
tion of joint family property. In 1913 there 
was an application for exeontion which was 
dismissed for default on 31&t July 1913, 
The question is— from what date did the 
time run against the appellant? It is argued 
for him that it ran from 26th July 1913 

because, first, on that day he eroas-examined 

Hiralal Mukherjee with reference to an 
objection whioh was then being taken to 
execution, and, secondly, there was an order 
in his favour that be should pay talhana 
for formal possession, if he liked to get 
•t. within three days. It is olear that 

neither of these things will take the sase 
ont of limitation or give him a fresh start, 
ing point. The aross-eiamination of an 
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opponent ounnob be said to be an applioa* 
tion to tbe Court to take a step in>aid 
of eseontion. As to tbe seoond point, if 
there had been an issae of notioe obvioasly 
that would have been a starting point for 
a fresh period, but there was no snoh issue 
of notice. Tbe deoree bolder was given 
three days to pay ialbana if be chose to 
do S'). He did n^t pat that in and his 
application was then dismissed for default. 
We thick that the application was clearly 
barred by time. Tbe appeal is accordingly 
dismissed with costs, bearing fee — three gold 
mohurs^to each of tbe respondents who have 
appeared. 

Appeal dismissed. 


PATNA HIGH COUaT. 

Appeal fkom Appellate Dhckee No. 729 

cf1918. 

December 20, 1919. 

Present: — Mr. Justice Adami 
GOPAL JEE SINGH and others— 

Appellants 

versus 

RAM NANDAN SINGH and others — 

Respo^dbuts, 

Landlord and tenant — Abandonynent of house, effect 
of — Abandonment of land. 

The abandonment by a tenant of his house in a 
village does not amount to an abandonment of the 
land on which the house stands, [p. 6i4, col. ] 

Appeal from a decision of the Officiating 
District Judge, Shababad, dated the 27fch 
February iyi8, reversing a decision of the 
Additional Munsif, Baxar, dated the 5th 
April 1917, 

Messrs. Parmeskwar Dayal and Jadubins 
Sahai, for the Appellants. 

Mr. Narendra itaih Sen, for the Respond- 
ents. 

JUDGMENT.— Plot No. 301 in tbe 
village of Dalahpur, Thana Dumraon, 
which was tbe subject of dispute in the 
suit out of which this second appeal arises, 
is entered in the Record of Rights as belong- 
ing, with regard to a one* half share, to 
tbe defendant No. 1, with regard to l/8th 
shar'd to plaintiff No. i and S/Stbs share 
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to each of the defendants. The rent is 
entered as included in the rent of the 
defendant No. l,who does not contest the 
suit. It is recorded as being included in 
the rent of tbe holding of the defendant. 
Tbe plaintiff sought for a declaration of 
his right to possess tbe whole plot. He 
claimed that he had a house on it which be 
had abandoned about 25 years ago and 
that since be had used tbe earth of the 
land for building a new house and bad cut 
trees on the plot. 

Tbe defendants relied on the Record of 
Rights. Tbe learned Mansif found that 
the entries in the Record of Rights were on 
the face of them incorrect and that 
tbe shares in it did not correspond to 
tbe claim of any of tbe parties 'during 
tbe settlement proceedings. He found, too, 
that the evidence adduced on either side 
was unreliable and unsatisfactory. He 
came to tbe oonoluslon that the dispated 
land was ghatr mazrua of the malik who 
was not a party to the suit and dismissed the 
plaintiff’s suit. 

On appeal the learned Officiating District 
Judge held that the plaintiffs’ evidence 
satisfactorily proved bis claim. He believed 
that the dispated laud belonged to the 
plaintiffs and that they bad been in posses-. 
sioD of it until two years from before the 
bearing. He found that tbe defendants, 
bad not exercised possassion over the dis-; 
puted land within 12 years and, therefore,, 

he decreed the plaintiffs’ suit. 

Mr. P/irrneshwar Dayal on bshalf of tbe, 
appellants urges that the Di.stricfc Judge 
shonld have considered the Record of Rights 
and, considering the unsatisfactory state of 
the evidence, shonld have relied on it. 
He urges, too, that the plaintiff having aban-r 
dooed the plot, the land became the ghair, 
mazrua of tbe proprietor. 

In the 6r8t place, the District Judge 
does come to a Bnding that tbe entry 
in the Kbatian was wrong. In the second 
place tbe mere fact that the tenant of a 
plot of land in a village abandons his 
bouse on that plot does not amount to an 
abandonment of the land on which the 
house stands. The plaintiff in this case 
remained in tbe village and built another 
house close by. The case, as it stands, 
having reference to tbe Record of Rights, is 
not a satisfactory one, bat tbe learned 
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Diatriot Jadgfe has ooma to clear dDdins^j 
ol faot as to the posaesaioo and title of 
the plaintiff and f am noable to behind 
them. The appeal is dismissed with oosts. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal PttoM Appellate Decree No. 1565 

OF 191S. 

July 7, 1919. 

Present: — Mr. Justice Newbould. 
DURGAiCHARAN BISWAS and otbers — 

Defendants— Appellants 

versus 

KAlLASH CHANDRA DAS and others 

Re-JPO^J ENTS. 

Pleadings and proof — Cdse set up in trial Court, 
failure of— Appeal, fresh case, lehether can he advanced 
in— Remand, order of, irhefher justified — Pos^fe^sron, 
suit for, on proof of title — Burden of proof. 

A party, who in tho trial Court fails to establish 
the caso which ho sot up, is not entitled to advance 
a now caso in appeal, nor is he entitled to a 
remand to enable him to establish his claim on tho 
new case so set up [p 645. col. 2.] 

In every case where the plaintiff sues for recovery 
of possession of land on establishment of his title, 
the onus is primarily on him to prove his title. 
Bat when ho makes oat a prima facie case for 
establishment of his title and the defendant seeks 
to contradict his case by establishing title of his 
own, it is for the defendant to prove tho title ho 
sets up, whether it bo lakheruj or whether it be 
any other kind of title, [p. 64 >, col 2 .] 

Appeal against the deoree of the Sub 
ordinate Judge, Khulna, dated the 11th of 
May 1918, affirming that of the Munsif, 
101 Bagirhat, dated the 18th of May 

^oth Kaniilal, for the Appellantfl. 
abas Broio Lai Ohakravarty and ifnsil 
Kumar Bose, for the Respondents. 

< . _ * Tois appeal arises out of 

R ti^e suit. Two points have been urged 

m! ®oRlf of the appellants defendants, 
e let 18 that the issue of limitation has 
een wrongly decided and the eeoonJ that 
eoiding the ques ion of title the onus 

defend*^* t wrongly thrown on the 


The plaintiff, it is found, is the purobaser 
of the property in question at a sale in 
exeoution of a deoree for arrears of rent, 
and any inoumbranoss that there were to 
bis title have been annulled under seotion 
67 of the Bengal Tenanoy Aot. The lower 
Courts have held that limitation runs from 
the date of the plaintiff’s purobase. 

It is contended on behalf of the appel* 
lants that if tbe landlord was out of poa* 
session, it must be shown that the defend* 
ants came into possession after the creation 
of tbe bolding, in other words, it is sought 
to make the prinoiple in tbe case cf 
Kalikananda Mukherjee v. Bipro Das Pal 
Chowdhuri (1) applioahle to the presentoase. 
It appears, however, that no suoh oontention 
was raised in either of the Courts below, 
Tbe question as to the date of the creation 
of tbe holding was not gone into, and it 
does not appear to have ever been sug- 
gested before this appeal was 6led that 
tbe dispossession was prior to tbe creation 
of tbe interest wbioh was purchased by tbe 
plaintiff. After having failed on tbe points 
on which they fought the case in tbe lower 
Courts, the appellants are not entitled to a 
remand to enable them to try aud establish 
their claim on a new case. 

As regards tbe quastion of onus it is 
said that as tbe defendants pleaded Likberaj 
title, it was for tbe plaintiff to prove that 
the land was rent paying land. In support 
of this contention the case of Salodhar 
Ohattsr eev. Ramendr t Narain Roy Ohoitdkury 
{2) was cited and also ocher rulings. 
None of these rulings suoporr, the broad 
contention that has been urged that in 
every case where the defen iant pleads 
LvKheraj title it is for the plaintiff to dis- 
prove that title. In every case where the 
plaintiff sues for recovery of possession of land 
on establishment of his title, the onus is 
primarily on the plaintiff to prove his 
title. But when the plaintiff has made a 
prima facie case for establishment of his 
title, if the defendant seeks to contradict 
the plaintiff’s case by establishing titir of 
his own. It IS for the defendant to prove 
the title he sets up, whether it be Lakherai 
or whether it be any other kind of title. 

^ (1) 26 Ind. Cas. 436i 19 0. W. N. 18; 21 c. L. J. 

^2; 14 Ina. Cas. 90; 16 0. V7. N. 98C, 
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Tn the present ease there appears to have 
been do error oommitted by the lower 
Ooarts. They have held that the plaintiff 
has made oat a prima facie ease and they 
havei after oonsidering the evidecoe on the 
defendant’s side as to his Lakheraj titlOt 
held that this does not prevail against 
the title set np by the plaintiff. There 
has been no error of law whioh woald 
jastify my interferenoe in seeond appeal. 

The appeal, therefore, fails and is dis- 
missed with oosts. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 

Sbconb Civil Appeal No. 1698 of 1914. 

May 30. 1918. 

Present: — Mr, Jnstioe Shadi Lai and 
Mr. Jastioe Wilberforoe. 

MAHMUD and another—Dependants — 

Appellants 

versus 

JUMMA AND OTHERS — PLilNTlPFS — 

Respondents. 

Pu/njah Pre-emption Act (I oj 1913), ss. 3 (3), 6 
(a) — Taxuma, whether town or village — House, part of, 
used as shop, whether subject to pre-emption — Appeal, 
second— Place, whether town or village — Question of 
fact. 

Taunsa is a town for the purposes of the Punjab 
Pre-emption Act. 

Where it is found that a building is for all 
practical purposes a residential one, the mere fact 
that a small part of it. is used as a shop docs not 
in any way alter its character. 

Semble, that the question whether a place is a 
town or a village is one of fact and cannot be raised 
n second appeal. 

Second appeal from the decree of the 
Additional District Jadge. Mnltan, dated the 
20th March 1914, 

Dr. Gokal Ohand Narang, for the Appel- 
lants. 

Mr. Lakshmi Naratn, for the Respond- 
ents. 

JUDGMENT. — The plaintiff in this case 
sued for pro emption of a boase situated 
in Taansa in the Dera Ghazi Kban Dis- 
triot He stated that Taansa is a town in 
which tbe oastom of pre-emption prevails 
and that his hoase was adjacent to that 


in suit, while defendants had no house in 
the looality. The first Court dismissed the 
suit, as it held that Taunsa was a village 
and that plaintiff bad not proved any 
superior right. The lower Appellate Court 
held Taunsa to be a town and for some- 
what ourious reasons, whioh it is unneces- 
sary to discuss as plaintiff’s superior rights 
are admitted if Taunsa is proved to be a 
town, decreed the suit. The only questions 
before us are whether Taunsa is a town 
for tbe purposes of the Pre-emption Act, 
and whether, as part of tbe building sold 
consists of a shop, plaintiff should have 
obtained a decree. 

It appears most doubtful to us if the 
question whether a place is a town or 
village can be raised on second appeal. 
The finding of the lower Appellate Court 
is based entirely on the local oiroumstanoes 
which exist and not on any of the legal 
ingredients, if any such exist, distinguish- 
ing a town from a village. Counsel for the 
appellant relied on Feroze-ud-din v. Bahxm 
Bakksh (1) as an authority in his favour. 
In that case it was held that a question 
whether a certain building was a sarai or 
not was a question of law and a second 
appeal was admitted. We do not consider 
the two cases to be exactly analogous, 
but it is not necessary for us to discuss 
the matter at any length, as we find that 
in a recent decision contained in Civil 
Appeal No. 1248 of 1916 {^AUahBakhsh v, 
Topan Ram (2)] Taunsa has been held by 
this Court to be a town. 

As for the question whether the build- 
ing was not liable to pre-emption as part 
of it consists of a shop, this matter was 
not pressed before the lower Courts, 
although an issue was framed on the sub- 
ject. It appears that tbe baildiug is for 
all practical purposes a residential one, and 
the mere fact that a small part of it is 
used for a shop does not in any way alter 
its character. 

We dismiss tbe appeal with costs. 

Appeal dismissed, 

(1) 8 Ind. Gas. 366} 98 P. R. 1910} 192 P. L. R. 1910. 

(2) 64 lad. Gas 6A2j 28 P. R. 1919 note. 
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OALOUTTA HIGH COURT. 

Appeal FRoa Appellate Decree No. 786 

OF 1917. 

Jnly 17, 1919. 

Present; — Jnstioe Sir Ernest Fletober, Kt., 
and Mr. Jnstioe Dnval. 

HOCHEN SARDAR — Dependant No. 1 — 

Appellant 

tersus 

POBESH NATH PAL and anotber 

f — Plaintiffs — Respondents 
Bengal Tenayicy Act (Vlll B. C, of 1835}, ss. 11, 16, 
85— Rttiyat at fixed rates^ power of to grant tinder- 
lease, extent of. 


Section 85 of the Bengal Tenancy Act, which 
restricts the power of raiyats to grant under-leases, 
must be read along with sections II and 18 of the same 
Act, and, therefore, it does not apply to the case of a 
raiyat holding at a fixed rate of rent. 

Hari Mohan Pal y. Atul Krishna Bose, 23 Ind. Gas. 
925; 19 0. W. N. 1127, followed. 

Appeal against the deoree of the Subordi- 
nate Jndge, Khnlna, dated the 3rd of 
January 1917. modifying that of the Munsif, 
Additional Court at that place, dated the 
30th of April 1915. 

Dr. Jadunath Kanjilal, for the Appellant. 

Babu Bamtaran Ohatterjee, for the Respond- 
ents. 


JUDGMENT. 

Fletober, J. — This appeal is preferred by 
the defendant No. 1 against the deoision of 
the learned Subordioate Judge of Khulna, 
dated 3rd January 1917, reversiog the de> 
oision of the Munsif of the same place. 
The plaintiffs brought the suit for recovery 
of possession of certain property after 
establishment of their title. The main 
point that has been taken in this appeal, 
is this. The plaintiffs are the sub lessees of 
a raiyat and the question that has been 
urged on behalf of the appellant before 
us is that the lease is in aontrayention of 
section 85 of the Bengal Tenancy Act 
and, therefore, incapable of being given in 
evidence. The persons through whom the 
plaintiffs claim, i. e., defendants Nos. 1 and 
2, have been found as a fact to be raiyats 
holding at a fixed rate of rent. In the 
case of Bari Vlohan al v. Atul Krishna Bose 
(1) it has been establif^hed that section 85 
of the Bengal Tenancy Act, which res 
triots the powers of raiyats to grant under- 
leaner, does not apply to the o^se of a raiyat 


\l) 23 Ind. Ca9. 925; 19 C. W. N. 1127. 


holding at a fixed rate of rent, because 
section 85 has got to be read along w^h 
sections I8 anl 11 of the same Act. We 
are bound by that decision and wo do not 
see any reason to dissent from it. 

The other point that is urged before us 
is that, having regard to the statement of 
the plaintiffs, as appears from the judg- 
ment of the primary Court, that one-fourth 
of the entire area belongs to the defendant 
Hoohen Sardar, the Court has decreed too 
much of the property in favour of the 
plaintiffs. But that is not so. It is clearly 
shown by the judgment of the lower Ap- 
pellate Court. 

The appsal fails and must bs dismissed 

with costs. 

Duval, J. — I agree. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Appeal Suits Nos. 1C6 to 111 and 327 

TO 341 OP 1917 

AND 

Second Appeals Nos, 1775 to 1793 and 
1795 TO 1798 OF 1917. 

March 7, 1919, 

Present: Sir John Wallis, Kt., Chief Jnstioe, 

and Mr. Justice Kumaraswami Sastri. 
Rajah BOMMADEVARA VENKATA 
NARASIMHA NAIDU BAHADUR, 
ZEMINDAR OP PANGIDIGUDEM 

AND OTHERS — APPELLANTS 
versus 

Rani VENKAT APPAYYA and others 

— Respondents. 

Decree settling certain rights and liabilities — 
Recurring liability — Subsequent decrees based on first 
•prior decree - Reversal of prior decree on appeal, effect 
of, on subsequent decrees — Bes judicata. 

Where the extent of a recurring liability, Buch as 
the liability to pay rent, has been determined in 
one suit and other suits between the same parties as 
to subsequent periods have been decided on the 
authority of that deoision while it was itself under 
appeal to a higher Court, the party who ultimately 
succeeds in the appeal from the first decision is 
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entitled to reprard the int^^rmediate decrees as 
superseded and to enforce liis rights as regards the 
intermediate periods with reference to the decision 
u the first case, [p 6R% col. i.] 

The fact that the subsequent suits were decided 
on the authority of the first decision and not as 
res judicafa^ makes no difference [p. col. 2] 

Kishen Sahai 7. BnJehtawar Singh, 20 A. 23?! A. 
W. N. (1898> 24, distinguished. 

Appeals against the Hecrees of the Coort 
of the Subordinate Judge, Bezwada, in 
Original Suits Nos. 12, 14, 15, 18 to 20, 
and 11, 13, 16, 17, 21, 22 and 56 to 64 
of 1916 respectively and seoond appeals 
against the deorees of the District Court, 
Kiatna, in Appeal Suits Nos. 31 to 49 
and 51 to 54 of 1916 respectively, pre> 
ferred against the deorees of the Court 
of the Honorary Suits Deputy (Collector, 
Bezwada, in Summary Suits Nos. 73 to 1 
and 93 to 96 of 1915 respectively, 

PACTS. — The second appeals here related 
to suits for rent hy a Zamindar, while the 
Brst appeals were in connection with suits 
hy tenants to recover excess rent paid. 

As regards the latter, the original 
suits for rent were filed in the Revenue 
Courts, against which there were appeals 
and second appeals. The suits were 
before the Madras Estates Land Act 
was passed and while the Act of 1868 was 
in force. Under section 72 of that Act, 
the Revenue Courts had no jurisdiction, 
which was given only by section 52 of 
Act I of 1908. The Zemindar claimed 
watayn rate. The High Court allowed it. 
Some of the tenants appealed to the 
Privy Council, which reversed the High 
Court’s decrees. The present suits were 
by tenants to recover the excess paid by 
them, they not having been able to appeal 
against the High Court deorees, and the 
other suits by the Zemindar were resisted 
on the strength of the decision of the 
Privy Council. The earlier decision of 
the High Court is in Venkata Narasimha 
Nayuiu v. Ghinna Bapaya (1) and 
that of the Privy Council in Pom Veeramgha’ 
vulu V. Bomma Devara Venkata (2). There 
were also suhaequent deorees for rent by 
the High Court at waram rates prior and 
subsequent to the Privy Council decision. 

( 1 ) 2 Ind. Cas. 614: fiS M 12: 6 M- L T 87 

( 2 i 26 Ind. Cas 805; 37 M. 448. »6 M. L. T. 262* 
(1914) M. W. N. 695; 1 L. W 77 ; 27 M. L. 1 . 45 ! 
20 0. L. J. 876» 19 C. W. N, 97; 16 Bom. L. R. 85'^- +1 
I. A. 268 (P. 0.). 


Thn question was wheiher Bavt ^eeraragavulu 
V. Bomma Ve'ara Venkata (2) operated as res 
judicata. The faslis to which these decrees 
related ranged from 1315 to 1-^23. 

Messrs. K. Srinivasa 'iyangar^ F, Rnmadoss 
and P. Somasundaram, for the Appellants.— 
Section II of the Civil Procedure Code 
applies only if the former decision was 
by a competent Court. And ^competency’ 
means competency of the Court of first 
instance. See explanation II. Here the 
Revenue Court, which bad no jurisdiction 
under Act VIII of 1865 then in force to 
try suits for rent, tried them in the first 
instance. And the mere fact that there were 
appellate deorees in the High Court and in 
the Privy Council cannot satisfy the test 
of competency. 

[ VTalus, C. .T. —If tbs rights of landlord 
and tenant inUr se are finally adjudioated 
on, does not the doctrine of res judicita 
operate F j 

No, competency of the Court of first 
instance is the test. See Maluhhai v 
Sursangii (3). See also Kidambi 
Venkatachariar v. Lakskmi Doss (4), Mohri 
Seshayya v. Venkatadari Appa Row (5), 
Secretary of State v. Raiah of Venkatogiri 
(6) and Bommedetara Venkata v. Andavolu 
Venkataratnam (7). 

At the most the decision will operate 
as res judicata only as regards the particular 
fasli or fastis to which it relates. The 
pattas and Tnuchtlkas have to be exchanged 
annually uuleas dispensed with altogether, 
which meaus that they are in force for a 
year only The decisions are to the effect 
that the decree supplies the place of the 
contract for the year in question. It baa 
no more value See Kldnmbi Venkatachariarv^ 
Lakskmi Doss (4) and Vedachala Qramani v! 
Boomiappa Muialiar {8), Further subsequent 
decrees have been obtained for the sub- 
sequent fastis. The prior deorees, even if 
they have any unspent force, are superseded 
by the subsequent decree. See Second 


# Dom, Li. tt. B5}l. 


IV 8 M. L. T. 186. 

W. N 2 ('918 ' 2 M. 

6) 85 Ind Cas 266; 81 M. L. F. 97, (19.6) 2 M. 
^S\\ ' ^ h. T. 284. 

N '' “■ 

(8;27 M. fl5, 
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Appeal No 2574 of 1913 followed in Jogan- 
nadha Mwlaliar v. ^eervoy Audiah cy), 
Qokul Mandnr v. I uJmariUTd ^'ir.gh (10). 

Mr. Prakasarrii for the Reepondentp. — The 
deoieion of the Privy Conooil is a final 
determiDation by a “Court” of the rights 
of landlord and tenant inter se. Explana* 
tion II to seation 11 does not say that 
Qompetenoy means aompetenoy of the 
original Court, The seotion, therefore, 
applies to the present ease. 

When a Court has onoe deoidei as to 

the rights in dispute in a particular way, 

that enures to the benefit of the party 
in whose favour it was deoidei for 

Bubseciuent disputes. O^her points may be 
raised and the suits may have to be tried 
in full. But so far as the right determined 
is eoDoerned, the bar to trial is absolute 
See Shama l?u-$had Roy Chowdhery v. 

Hutto Purahad Roy Ohowdhery (11), R.a ak 
Ntlmoney ^ingh Deo Bahadtor v. ^karodi 
Perahad l^ookerjee (l2), Panch'inada Velan 
V. yaithinatha iiastrial Tar.gutnr 

Suhrayudu v. Yefrarmetti Sethis mi (14). 
Ounniah Muialy v. H mgaswami Mudali 
(15), Shankar Vishnu QokkaU v- Roghunoth 
Bari DhaT.p (16). 

Seation 72 of Aot VITi of lt65 has 

been replaced now by eectioo 52 of the 

Madras Estates Land Aot (I of U05). Sy 

the latter, exclusive juriediotion has been 

given to the Revenue Courts regarding 

suits for rent. But rights already existing 

are not di-)turbed by the new Aot. And 

e right in question is oce which has 

beoome vested by the deoUion of the Privy 
vonnoil, 

Mr, K. Srinivasa Aiyangar . — The Privy 
Loonoil have not made any declaration of 
^hts. Nobody aeked for it even. 

at they did was merely to decide tne 
omtraot between landlord and tenant for 
the particular fasti or fastis in question, 
a being an adjudication only as regards 


(P-C J: 29 I a. iJrt: 6 C. W. 

-2' I, 212; i \V. a. ] 

IrS V7. B. 4U 

1«M UJ. 6-. 

t o; 17 Xaa.,Oas 205, 14 Bom. L. R. 851. 


particular f isliSy I cannot gr-t the rent 
for Nob-‘»-que'it f islits by exeouti' g that 
decree. Preah suits have to be brought and 
tried after fresh exohange of pattas and 
muchilkas every year. The contracts are 
fresh on every occasion. Therefore, there 
can bs no res judicata. See also Rangayya 

Appa Rau v. Ratnam (17), Second Appeal 
No 40S of 1911. 

The scope of section 2 nf Act I of 
1903 is diaoussed in Vadiadi Jagannadha 
Bhupithi Deo Gam v. Paddda dppdasaujrny 
(18) an! Ra)a of Pithiouram v. Jonnala- 
godia Ven<ati8ubhi Row ( 9 . The new 
Aat miy not disturb exintiog right-*, bat 
it does not ODofer the rignt if it did not 
exist. 

The case in Jogssh Ohu'iiir Dutt v. 
Kali Qhur/i D dt (20) in fully di-)oaHsed ia 
Kishen ^tahai v. Bakhfawar tingh (2i). The 
question was whether the view of the 

maJo^!^y or of the dissentiog Judges is to 
be followed. 

See also Wagh la Rasar.gi v. •ikaik 
Mast ud-diu (22) and Mocr.iree v. 
Mahomei Akmal (23). in the litter of which 
a vie V contrary to that taken in dogesh 
Chtinder Dutt v Kali Churn Dutt <20; i.s taken. 

Mr. Prakas>m. — Even if the Privy 
Council sat only hs a Rev*-nue Court of 
appeal, there is a clear finoing of right 
which bars farther question. 

[W 4 LLIS, C. J. — Suppising that Act I 
of 1908 had not been passed, do you mean 
to say that the deoisi m of the Privy 
Council will enure for ever for your 
benefit in apice of the fact than you 
have to acospt a Fresh path evary vetrpj 

Once the permanent arrangamsob is 
recognised by judgment, the acceptance 
of fresh pattas makes no difference And 
the fact that the decision of the Privy 
Coanoil was a reversal of only some of 
he decrees of the High Ooart does not keep 
the unappealed decrees intact. They 

also eoperseded. See Taepatu, Subr^yudu ^ 


Oas. 676, (1914) M W. N. 426, 2 
< 20 . <J C. HO; 1 0 . L, a, 5 . 

(*J3) 22 vY. a iei, 
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YerraiMetti Seihasani (14), Panchanada Velan 
V. Vaithinatha Sastrial (13). 

No doubt Ktihen Sakai v,Bakhiawar Singh 
(21) distinguishes Jogesh Chunder Dutt v. 
Kali Ohurn Butt (20), See also Ward ^ Oo, 
V. Wallis (24). 

Mr. Ramdass follows. — Seotion 72 of Aot 
yill of 1865 does not extend the opera- 
tion of the judgment beyond the year or 
years oonoerned, after whioh it has not 
even evidentiary value- For the judgment 
simply supplies the plaoe of the oontraot 
for the year and unless ezobange ofpa^o^ 
and muchilikas is made every year, no 
suit for rent oan be brought. See Kidambi 
Venkatackariar v. Lakshmi Doss (4) and Veda» 
chala Qram'ini v. Boomtappa Mudaliar (8). 

[Kouabaswami SASTBr, J.— Suppose the 
Oourt settles in a partionlar year that ypu 
are entitled only to a money rent. Gan you 
ignore the decision the next year and claim 
rent in kindP] 

I oan; see Rangayya Appa Rau v. Ratnam 
(17). 

[Kchabswaui Sasiri, J. — The Privy Goun* 
oil say that you cannot. If you in your 
paita for a year say that the arrangement 
is to be perpetual, can you ignore that in 
another yearpj 

Nobody would say so and there oan be 
no bar. For the contracts are fresh every 
year. Even a judgment under section 52, 
clause (3), will have force only until the 
next patta. 

See also Bashyakarlu Naidu v. Qunda» 
paneni Suhhanna (25) and Shanmuga Mudaly 
V. Palnati Euppu Ohetty (26). Even if a 
decree is passed, the patta should be re- 
tendered, so that the decree does not sup- 
ply its plaoe. But if refused, the decree 
will be evidence, and not otherwise. 

JUDGMENT. 

Wallis, G. J. — In this ease, a batch of 
appeals and a connected batch of second 
appeals have been argued together. The 
appeals are from decrees of the Subordinate 
Judge of Bezwada ordering the defendant 
Zemindar to refnnd to hie tenants excess 
rents for Fasli 12^16 and the following 
Faelis, which the Zemindar has recovered 
from them by suits on the authority of 

(24) (1900) 1 Q. B. D. 675 at p. 678; 69 L. J. Q. B. 
423; 82 L. T. 261. 

(25) 27 M. 4 (F. B ). 

(26) 25 U, 613 at p. 623 (F. B.). 


the decision of this Court in Venkata 
Narasimha I^ayudu v. Okinna Bapayya 
(1) between the same parties for Fasli 
1315. When these suits were decreed, 
the decree of this Court was under appeal 
to the Privy Council, whioh reversed it in 
Boot Veeraraghavulu v. Bomma Bevara 
Venkata (2), The Subordinate Judge hae 
decreed the suits on the authority of 
Shama Purshad Boy Ohowdhery ^v. Hurro 
Put shad Roy Ohotcdhery (11) as interpreted 
by the majority of the Bench in Jogesh 
Ohunder Dutt v. Kali Ohurn Butt (20). In 
Shama Purshad Roy Ohowdhery v. Burro 
Purshad Ohowdhery (11) the defendant had 
brought two earlier suits against the 
plaintiff to recover his share of a debt 
whioh the plaintiff was entitled to recover 
from third parties. The 6rst salt was for 
his share of the principal with interest 
thereon to the year 1821. The second snit 
was for his share in the snbseciuent in- 
terest. The Sudder Adalat decreed the first 
suit, and the second suit was decreed on 
the authority of the decision in the first 
suit and the money recovered while the 
decree of the first suit was under appeal 
to the Privy Council, whioh reversed the 
decree of the Sudder Adalat and remanded 
that suit. In these circumstances the Judicial 
Committee held that the plaintiff was 

entitled to recover the money whioh had 
been recovered from him in exeontion of 
the decree in the second suit. The judg- 
ment in the second suit, they observed, 
mast he held to be snbsisting and valid 
until it was reversed or superseded 
by some ulterior proceedings, and 

they held that in the oironmetanoee 
of the case the decrees in the second suit 

as well as the decree in the first enit 

were superseded by their judgment in the 
appeal in the first enit. They observed 
that the order in Council clearly intended 
that all the rights and liabilities of the 
parties shonld he adjusted on the remand 
in the first snit, and that it would be in 
contravention of the order to permit the 
decree obtained while the appeal was pend- 
ing to interfere with this purpose. More- 
over, they observed that the decrees in the 
second suit rested on precisely the same 
cause of suit as the decree which was 
reversed by the Privy Council, and this 
though the interest sought to be recovered 


Vol. LlVj INDIAN OASES. 651 

ZIMIMDAR OF PAMOIDIOUDSH V, VBNRATAPPATTi. 


in the two saits waa in reapeot of different 
periods. Conseqaently they oonsidered that 
the deerees in the seoond suit mast be 
held to he mere subordinate and depend* 
ent decrees and not to remain in foroe 
when the deoree on whiob they were depend- 
ent had been reversed. The majority of 
the Fall Benoh in Jogesh Okunder Dutt 
V. Kali Ohurn Dutt (20) held that 
where the rate of rent had been fixed by 
decree for one year and rent for sabse* 
qaent years had been recovered by the 
landlord from the tenant on the authority 
of that decision while it was ander appeal 
to a hig'her Coart which reversed it, the 
tenant was entitled to eae to recover the 
excess rent paid by him in the sabseqaent 
suits which were decided on the authority 
of the decision in the first case. The prinoi* 
pie of this case woald seem to be that 
where the extent of a recurring liability, 
snob as the liability to pay rent, has been 
determined in one suit, and other suits 
between the same parties as to sabseqent 
periods have been decided on the authority 
of that decision while it was itself ander 
appeal to a higher Ooort, the party who 
ultimately saoceeds in the appeal from the 
first decision is entitled to regard the 
intermediate decrees as superseded and to 
enforce his rights as regards the intermediate 
periods with reference to the decision in the 
first case. It may be that, as held in the dis- 
senting judgment of G-irth, C. J., the opinion 
of the majority is not fully covered by the 
authority of Shama Purshad Hoy Ohowdhery 
V. Hurro PureKad Roy Chowdhery (11), but 
if in that case the decree in the seoond 
suit could be regarded as dependent on 
the result of the pending appeal as to the 
decree in the earlier suit, I do not see 
why the same view should not be taken 
with regard to the facts of Jogesh Ohunder 
Dutt V. Kali Ohurn Dutt (20) and of the 
present case. The decision of the majority in 
^gesh Ohunder Dutt v. Kali Ohurn Dutt (20) 
has been followed in this Court in 
Panchanada Velan v. Vaithinaiha Sasirial 
and cited without disapproval in 
Kuhen So}iai v. Bakhtawar Singh (21), and 
I am not prepared to differ from it, more 
dspeoially as it appears not unsuiced to 
the conditions of litigation in India, where 
rent suits, such as this, are of constant 
oooarrenoe and unfortunately may well 


take eight years, as here, or even longer 
from their inception in the Revenue Court 
to the final decision by the Privy Council, 
and the landlord cannot bs debarred from 
enforcing payment of his rent as it accrues 
due in the meantime. If this principle be 
accepted, the next question is whether it 
is applicable to the present case where 
the deoree which went on appeal to the 
High Court and to the Privy Council was 
the deoree of a Rsvenue Court in a suit 
under section 9 of the Rent Recovery Act, 
1865, and settling the terms of the patta for 
Fasli 1315 including the rent whiob, when 
so settled, formed the statutory contract bet* 
ween the parties for that Faeli under 


section 72 of the Act, but were not binding 
as res judtcita on the Civil Courts in 
suits to reaovar rent for other Faslis, as 
the Revenue Court bad no jurisdiction in 
rent suits, as held in Second Appeal No. 408 
of 1911 and Second Appeal No. 2574of 1913 
Nonetheless the decision of the High 
Court on appeal from the Revenue 
Court in the landlord’s favour, whiob 
being a decision in second appeal must be 
treated as a decision of law, was binding 
as authority while it was unreversed in 
the Civil Courts in the rent suits which 
subsequently came before them. Conse- 
quently in the rent snits which came before 
them while it was under appeal to the 
Privy Council, it was treated as settling 
the question and the suits were decreed in 
the landlord’s favour, in these otroum- 
stances if the decision in Jogesh Okunder Dutt 
V. Kali Churn Dutt ( 2 O) is to be accepted, 
I see no sufficient reason for refusing to 
extend it to the present case. I do not 
think the fact that the Civil Courts deoided 
the sabseqaent rent suits on the authority 
of the High Court decision between the 
parties which was then under appeal, and 
not as res judicata, is a sufficient reason 
for refusing to apply this rule if it is to 
be reeogoised at all. We have been re- 
ferred to Ki.hen Sahai v Bakhtawar Singh 

In that ease the landlord had sued 
in a Revenue Coart to 6x the rate of 
reot payable by the tenant, and obtained 

J'”’ enhanaed rate so Bsed and 
obtained a deoree, bat subjeqaently the 

Revenue Court 6xing the 
4t8 of rent was set aside by the Board of 
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E;»VflTm« auder the proviei m^ of the loiil 
S^itut^e. I’ne teaani:^ tuen aaed co lao ^er 

the rent wQioi chay h^i piii, ojoteadin? 
that the deoree for rent had bae i auo^raeded 
by the deoree of the B lard of Rjvaoae 
setting aside the deoree fixing; tba rate 
of rent. The Bjard of Revenae io that 
oase was not a Civil Court and its deorees 
were mfc bindin? a? authority on the 
Subordinate Civil Courts, and thatoiroaoa- 
etiiQoe appears CO me sutfijieot to distinguish 
that oase froou the present. 

The question is one of oonsiderable doubt 
and ditfioulty, bat on tne whole i have 
oome to the opiuijo that the tenants, on 
reversal of the decree of the High Court 
by the Privy Coaooil, beoame entitled to 
reoover the rent wnioa coey have overpaid 
in . the interme date suits by reason of this 
decision. I think, uowever, tne Suojrdinate 
Jujge was wrong ui ana niog taaC the 
rate of rent dxel in too Rjvenae Court 
for Pasli ^315 nas bsen deoidel to be cne 
proper rent for sujosedtng Paslis. Tne 
deoisioQ of tbe R ivenas Courc oniy rsUtei 
to the contents of -tne pi'tx for Fasii 
1315: and all f-nac cne Krivy Coanoil decid- 
ed was tilt tie High Cjarc hid no 
sufficient gr lunlH for dtscu ouig cats find iug 
of fact, ^ow toat one decree of tbe High 
Court hae gone, it wiiJ, in my opinion, 
be necessary for ibe Court to find atreeh 
what is the proper race of rent witu a 
view to a-icertaiuing to wuat exteuC, 
if any, tbe plaiocids are encitlei to a refund. 
1 would, tnerefoie, reverse die decrees and 
remand the euitn tor disposal acoo.ding 
to law. Costs will aoioe. 

The connected second appeaU ralite to 
suits for Che rent of a Fasii supse^uentco 
the decision of the Piivy Ciunoil. For the 
reason already given, 1 hold tnat tne decision 
in the revenue suit for l3*5 is not binding 
on the Civil Courts and, therefore, the 
decrees must be set aside and the suits 
remanded fir Uivosal according to law. 
Costs will abide. 

KuM*RasWAdi SaoTR , J.— i agree. 

M. C. p. 

Appsals allow id; Suits remanded. 


P.VTNiHTGH COURT' 

.SiiCOSu 0 viu ^ppiib N ). ^45 OF 1 18. 

December 20, 1915 
Hresent : - Mr. Justice Coutts and 

Mr, Justice Adami. 

SUKi.V SiO —A ppellant 

versus 

KXRU M\HTOV .ND orgicRs— ResPONDBsrs. 

Bengal Tenancy Act (VIlI B C. of 8.12.0. 

: 9 q , — Recital indeed executed subsequent to 1883, 
ad'nias'bilittj of, to determine whether land is 
khudkashb -KKudkasht, mrantnp of, 

% 

A. recital contained in a deed executed subsequent 
to S8 that certain lands were the proprietor's 
private lands Jihiidkasht) cannot, in view of section 
of the Bengal Tenancy Act, be received in 
evidence for the purpose of showing that the lands 
were of that character, [p 654, col. 2-3 
The term kkudkankt does not conclusively connote 
proprietor’s private laud, [p boh col. 2.] 

A.pjeal from a dooisioD of the Subordinate 
Judge, Patua. 

0. Sawi’ and Jagannath 

Prasad, for the Aooellants. 

Wdii ihmadf Banerjee and Sani 
Prasad, for the Respondents. 

jUDGMEMP — The plaintiff in this oase 
Rougnt for a declaration that an area of 
8 bghas bkitk-is in village Sheikhpnra and 
1 bigka 10 katkas in village Makdumpar had 
been wrongly entered in the Record of 
Rights as the ooonpauoy holding of the 
defendants 1st party, it being the Lakheraj 
BrahmottarKhudkasht laud of the defendants 
2nd party which the pUiutiff had pur* 
chased, and in which, being Ehamat, no 
occupancy right could accrue. A declara- 
tion was also sought that the defoudauts 
Ist party were merely temporary settlement 
holders and had no right to apply for com- 
mutation of rent under section 40 of tbe 
Bengal Tenancy Act. 

The lands formed the ancestral property 
of the brothers Bishnn Lai and Baldeo and 
their respective sons Gangadhar and Thaknr. 
In 1886 Baldeo and Gangadhar, as repre- 
senting the two branones, executed what 
was described as a s^tawa thika patta in 
favonr of Jitan Mabton, father of defendants 
ist party, in respect of 3 bigbas 6 kathas 
and 13 dhurs of the land for ten years 
from 12^4to 130J ata uniform annual rental 
of Rs. 12. Oat of this sum Rs. 10 a year 
was to be appropriated by tbe lessees to- 
wards re-payment of the principal, without 
interest, The lease-holder was to enter into 
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possession and oaltivAte the land or it 
onltivatfd and at the end of the term •va? 
to srive np possession. 

On the 4th Jnne 1897 (Jeth 1304 F. S.) 
Gangadhar and Thakar borrowed fts. 850 
from Jitan on the basis of pitt^ and 
kabuUyaty whereby the 9 highas j5 katha^t 
of Khadkasht Brahmottar Lakheraj land 
were settled wirh Jitan for a period of 
nine years from the beginning of 1305 to 
1313 F. S. Under these deeds it was agreed 
that Jitan was to oaltiyate the land and 
give half the prodnee to the lessor; at the 
end of the term he was to give up pos 
eeseion. Both this deed and the deed of 
1886 stipulated that the lessee was to make 
no olaim to an ooeupanoy right. 

Again in i905 Gangadbar mortgaged the 
land to Kara, Jitan’s son. for Rs. 400. 
and it is alleged by the plaintiff that on 
the 8th Jane 19(8 Gangadhar settled it 
with one Baijnath Sahai for the purposes 
of ODltivation. but as Jitan and his eon 
were presRing for payment of the amounts 
due to them Baijanatb was persnaded to 
give up bis lease. 


On the 3rd Anguet 1909 Gangadhar settl( 
the 9 highas 15 kathas of land under 
registered patta and kabuJiytt with Kai 
for asurpesipi of Rs. 1,^25, the aniou 
fcand doe on the previoos bonds. Unci, 
this patta Kirn was to pay half share 
the proonoe to Gangadhar, who was (o pt 
interest on the zuipeshgi at the Kaliha 
seetn.pgjj out of the half share ot proou, 
be reee.ved At the e. d of the term tt 
essee was to give np possession on ps' 

ne w n'" 

rXht of there shonld be no elaiin , 
» nght of oooupanoy. 

B? ;f E T 

Kabala The R ” regi.tere 

Khnd*^,^;'’^^ was that the land wt 

•and. ID whioh no nght^o^^ 

— . and that b/ 


become proprietor ; that tne defendants Ist 
party had held the land'* n‘>t a^ onltivating 
raiyats but as tenure hollers, a-td that in 
any case there bad been bre.k-» in the 

oooupation of the laud by the defendants 
Ist party. 

The Subordinate Judge found that the 
Kahnla on which the plaintiff relied was valid, 
genuine and for oonsiaeration, and that the 
sale was made by ^usnmmat Khurdev E^umri 
for legal necessity. He held, however, that 
there was no evidence on the record to 
eRtablish hat the land in suit was Ehud- 
kasht Khamat land, and that the reoirals in 
the deed of i8 6 arid subsequent years, to 
the effect that the lands were Brahmottar 
Lakheraj Kou'ikieht, could not be received 
in evidence having in view the provisions 
of section 120 (2) of the Bengal Tenancy 

Act. He received the documents put in 
and came to the oonolution that the land 
had been settled with the defendants 
Ist party for the purposes of cultivation; 
that Juan was a settled rgiyaf of Sheikh* 
pura when he entered into oooupation in 
1>'6, and that the plaintiff had failed to 
prove that Gangadhar had himself oulti* 
vated the land in 1304 F, S. or had genuinely 
settled the land with Baijnath Sahai in 
1 3 1 5 . 


He decided that (he patta of the 3rd 
August 19 1 9 was a onltivating lease and 
di-i not create a tenure, so that there was 
no merger of the oooupanoy right, whioh 
\ 0 found the defendants let party had 
into the superior tenure. He* dismissed 
the Milt and on appeal bis decision was 
Upheld by the Drsiriot Judge. 

ihe first point taken by the learned 
(Juun^el for the plaintiff appellant is that 
the lower Courts were mistaken in ruling 
out the recitals in the documents of J886 


* « AAo\ 4 1 li I cigj ror 

tl.o r*'‘rp^.'u of .showing that the lands are 
tne pioprietor’s private lauds. He argues 
that those reoitalyare admissible as evidence 

qutntuni ^aleat and fliat the fact that the 
dooumonts w'ere executed after 1883, makes 
no difference if soGtion 1:^0 (2J beVightly 
interpreted, in the present case, there is 
admittedly no evidence that the lands have 

ever been speoitioilly styled khumar zirat 
szr, nij.ni} jot ov kUmat, or that they have 
beeu reoogrnsed by village aaage under 
tboae names, so time we have to see tvho. 
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ther Bub-seotion (2) of aeotion 120 and 
the words therein “ any other evidenoe 
whUh may be produced ” will make the 

recitals admissible. 

The various oases in which the construe* 
tion to be put on these words has been 
dieoussed and decided have been reviewed 
by Mukherjee and Beaohoreft, JJ., in Qanpat 
Mahton v. Rxshal Singh (0- In Nilmoni 
Ohuckerhutti "v . Bykant Nath Bera (2) it was 
held that “ any other evidenoe can only 
refer to evidenoe that prior to 1883 there 
had been transactions showing the land to be 
proprietor’s private land. In Sher Bahadur Sahu 
v. M. fl. Mackenzie (3) it was held that since 
evidence of lotting before 2nd March 1883 was 
expressly made admissible, the Legislature 
must be taken to have intended to exclude 
evidence of letting after that date. In 
Ajodhya Prosad Singh v. Ram Golam Singh (4^ 
Nilmoni GhuckerhM v. Bykant Nath Bera (2) 
was followed; in this case it was held that 
tbe mere fact that the lands in suit were 
described as khudkasht would not in itself 
be sufficient to prevent the tenants from 
acquiring rights of occupanoy in the lands, 
and that the landlord could not claim that 
the tenants were estopped by recitals in 
the leases, having in view the provision of 
section 178 of the Bengal Tenancy Act. 

The learned Judges in Qanpat Mahton v. 
Bishal Singh (1) express an opinion that 
the interpretation put forward in Nilmoni 
Ohuckerbutti v. Bykant Nath Bera (2) is open 
to critioisai as unduly restricting the gene- 
rality of the expression ‘ any other evi- 
dence that may be produced”, and in our 
opinioD, in a sub section which merely 
directs a Revenue Officer as to the evidenoe 
for which he is to look in coming to a 
decision, such restriction is not justifiable, 
especially where the question is before a 
Civil Court. Lastly the case of Bkagtu 
Singh V. Baghu Nath Sahai (5) was referred 
to by their Lordships of tbe Calcutta High 
Court. In that case it was held that ad- 
missions in a kahuliyat are evidenoe admis- 
sible under the Indian Evidenoe Act, whether 
made before or after 1883, though their 
probative value must depend on the facts. 

(1) 83 Ind. Caa. 973j 20 C. W. N. U. 

(2) 17 0. 469 at p 468. 

(8) 7 0. W. N. 400. 

(4) 4 lud. Gas. 529j 13 0. W. N. 661. 

(6) I Ind. Oas. 671; 13 0. W. N. 136| 9 0. L. J. 16. 


tl920' 


Their Lordships did not comment on the' 
correctness of this finding, for they decided 
the case of Qanpat Mahton v. Bishal Stngh 
U) on the ground that by the insertion 
of the new sub-section (2a) by the Amend- 
ing Act of 1907, it was made clear that 
an admission made in the recital of an 
agreement between a landlord and his tenant 
after 1883 could not be considered by tbe 
Court. The question was considered but 
not decided in Masuian Singh v, Qoodar 
Nath Pandey (h) but Harrington, J., expressed 
an opinion that an admission that the land 
was let after March 2nd, 1883, as Kamat 
was not sufficient, and that it was an 
admission made in a contract between the 
landlord and tenant, which under section 
178 could not bar the tenant from acquir- 
ing a right of occupancy under the Act. 

It seems clear to ns that sub-section (2o) 
of section 120 was inserted by the Amend- 
ing Act of 1907 specially to bar admis- 
sions made in agreements between the land* 
lord and tenant, such as the one with which 
we are dealing. 

We most hold that even if the wording 
of section 120 (2) does not make the re- 
citals inadmissible, sub-section (2a) bars 
their admission and that the recitals in 
the deeds of 188dand after cannot be taken 
into consideration. 

It is to be noted that the recitals do 
not refer to the land as zeraitf kamat or 
sitf but as khudkasht, and the use of this 
word does not conclusively connote pro- 
prietor’s private land. 

It is next contended by, Mr, Manuk that 
the documents of 1886 and 1897 conferred 
the rights of a tenure-holder and not a 
raiyati interest. The document of 1886 is 
called a thika satawa pitta and settles the 
land with defendants Ist party on an 
annual rental of Rs. 12, and the lessee is to 
cultivate it himself or get it cultivated by 
others, and to take the whole of the pro- 
duce; no interest is payable on the zur- 
peshgi advance. 

The patta and kahuliyat of 1897, called 
Karindgi, provide that tbe lessee, having 
entered into possession and fully cultivat- 
ed the land, shall pay half the produce to 
the lessor and that ** the proprietor of the 
said land neither has nor shall have any 


(6> 1 C. L. J. 466. 
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ooDoern or olaim to the raiyati share.” 
These two dooaments then show that the 
land was to be ooltiyated by the lessee 
and rent was to be paid in the one ease 
in oaah and jn the other in kind; the patta 
aad hahuUyat of 1897 olearly expressed a 
raiyati settlement, and removed doubts Be 
to the nature of the previous deed. The 
mere fast that oare was taken to stipulate 
that an oooupanoy right would not be 
olaimed, goes to show that the parties had 
in oontemplation a raiyati settlement. 

The last point taken before us is that 
the years 1304 and 1314-1315 are not oo- 
vered by the lessees of 1885 and 1897 and 
that the lower Courts have wrongly thrown 
the onus ,of proof of ooonpation during 
those breaks on the plaintiff. With regard 
to 1304 the Subordinate Judge found that 
the evidence of the defence was sufficient 
to prove that defendants Ist party were in 
possession that year, and that the plaintiff 
had failed to prove his possession. The 
Court had the full evidence of both parties 

before it and the (Question of onus hardly 
arose. 


It is pointed out that the period of th 
lease of U97 was from 1305 to 1313 am 

of 1909 was from 12h 
1324, and that while the Courts belo\ 
have found that the defendants were ii 
possession from .Teth 1315 to Jeth 131i 
they have come to no finding atout posses 

‘o Jetb 1315 

The Snbordir.ate Judge has oome to 
fiod.og that.n 1.316 the defendaote let part 
were m poeeession as ooonpanoy ratpei 
»cd the patta and UluUyat of the 3ri 

Anguet 19J9 (13 g) (Exhibits 3 a„d 4 

show that the defendants bad been in poe 

euC "t Considering tut Th 

1315 going on dnrin, 

a/endtr td “‘T 

13 U and 1315! ^ P“««o«ion i, 

reason to^interfere “ 

‘be appeal with costs'!' 


Appeal dimwed. 


NAGPUR JUDICIAL COMMISSIONER'S 

COURT. 

Civil Revision No. 318 op 1916, 
January 29, 1917. 

Fresenfi — Mr. Stanyon, A, J. C. 

Shaikh NUR KHAN — Dependant 

Applicant 

versus 

SHAIKH RAHIM — Plaintiff — Non- 

Applicant. 

CiviZ Procedure Code (Act V of 1908), $s. 15, Hg 
O. II, r. 2, 0. VII, r. 10 — Applicability of s. 15—1 
Suit, u'hether can be transferred to Court of lower grade 

after it has been properly instituted— Relinquishment 

of claim, what amounts to — Plaint, return of, for pre- 
sentation to proper Court, when can be ordered^ 

Appeal— Appellate Court, refusal of, to hear appeal 

Hevist'on — High Court, interference bi/. 


1 he mere tact that in the course Jof the trial of a 
suit the plaintiff is found to be entitled to a part 
only of the relief claimed by him and that that part 
would have been within the competency of a Court 
of a lower grade, if the suic had originally been con- 
fined to it, gives no authority to the Court under 
section 15 of the Civil Procedure Code to transfer 
the suit to a Court of a lower grade, as once a suit 
is properly instituted and is legally pending, the 
operation of the section is exhausted. The section 
depends for its application upon what is actually 
claimed in the plaint filed, and not upon what ought 
to have been claimed or is found after trial to have 
been claimable, [p. 66P,col. 2.] 

The relinquishment by a plaintiff of a portion of 
his claim under Order II, rule 2 (1), of the Code 
refers primarily to the relinquishment before the 
institution of the suit, and the rule has no applica- 
tion to any part of a dismissed claim abandoned in 
appeal. No such abandonment can affect appellate 
jurisdiction, [p. 656, col. 2; p, 657, col. 1,] 

After a claim has been tried and dismissed, the 
mere fact that an appeal is made only as to a part 
of it, does not involve an admission that the suit was 
wrongly instituted so as to justify the procedure laid 
down in Order VII, rule 10, of the Code, as this rule 
only applies when it is found that a suit as originally 
framed was wrongly instituted, and the abandonment 
of a claim pendente lite cannot be given rotros- 

peotiyeeffectsoas to vitiate the institution of the 

8tut.[p. 657, ool. 1.] 

The refusal by a District Judge to hear an apneal 
amounts to a refusal to exercise a jurisdiction vested 

to revision under section 

Applioation for revieioD of the order of the 

Diatnot Judge, Raipur, dated the 13th 
September 1916 against the order of the Man- 
Bif, Dhamtari, dated the 25th March 1919, 
Mr. A. C. Roy, for the Applicant. 

order"’ Non-Applioant. 

tion nf J*®®® ‘® * illnatra. 

tion of the absardity to wbioh the law 

can be rednoed by a want of aeearaoy in 

the readmg of it. and an ineulSeiap^y 
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of oommon sense in the application of i . 
The facts are simple and may he stated 
briefly The plaintiff and the defendant 
are 00 owners of a certain vlUafrein the 
Dhamtari Tahsil of the Raipar Dietnot, 
the defendant being -the Ijimbardar. ihe 
plaintiff institated a sait against the 
defendant on the 23rd December 1913 
in the Court of the Subordinate Judge of 
Raipur, claiming Rs. 1,152.13-0 ^ 

share of the proBts for the years 1907-08 
to 1912 13 inclusive. On the 
April 1915 the Scb- Judge dismissed the 
Bait with 003t8. The plaintiff appealed 
from this decree to the Court of the 
Divisional Jadge, Ohhattisgarh 0.^8100, but 
in respect of 450 only. The Divisional 
Judge remanded the ease for re trial in 
respect of this claim. S) far the law had 
been correctly applied; bat at this point 
the Subordinate Judge, actively misled by 
the Pleaders on both sides, made the initial 
blunder which baa led to the deadlock which 
I am about to remove. Finding that the 
plaintiff had accepted his decree as to 
Rs 702- 3-0 of the original claimed and 
that only Ra 450 remained in controversy, 
he considered that the further progress 
of the suit should be made in the Court 
of a Munsif. Therefore, he returned the 
plaint "for presentation to the Proper 
Court” Presumably he considered himself 
justiBed in making this order by section 
15 and Order VH. rule lO (1). of the Civil 

Procedure Code. At any rate « 

no other provision of that Code m which 
any foothold can be found for it. Ibe 
plaint was presenteJ to the Munsif of 
Dhamtari, who tried the salt 
the plaintiff a decree for Bs. 38.. 9-4 
on the 25th March 19 16 From that 

decree both parties presen ed 

the District Court. The learned Judge 

considering that he had "P 
over the appeals owing to the value of 
the eubjeot matter of the suit when 

originally instituted, returned the “0“®; 
randa "for presentation to the proper Court. 
The parties then carried their appeals to 
the Divisional Court. Here also they fouod 
the door closed agam.t them, the }saf“e3 
. Divisional Judge holding that the District 
Court was the proper venue for the 
appeals. The memoranda were returned 
pnoe more "for presentation to the proper 


Conrk.” Be.tween this Soylla and Cbarybdis 
of teohnicaliti, the parties have made their 
way to this Court through the narrow 
oasqace afforded by section I >5 of the Civil 
Prnoednre Code. The plaintiff's application 
has been registered as Civil Revision 
No 285 of 1916, and the defendants apph- 
oation as Civil Revision No. 318 of 1916. 
This order, made in the latter because the 
governing orders of the Courts below 
have been recorded on the defendant s 
appeal, will govern the disposal of both cases. 
As I have already stated, the root^ 
blunder was made by the Sub- Judge when 
he returned the plaint in a suit properly 
instituted and legally pending before him. 
This order involved an inaccurate inter- 
pretation of section 15 of the Code. 
section requires that every suit shall be 
instituted in the Court of the lowest grade 
competent to try it. Onoe the institution 
has taken place in accordance with this 
proDtMon, the operation of the section is 
exhausted. The section gives no authority 
for any tranafer ot a pendiDg suiti merely 
because in the course of the trial the 
plaintiff is found to be entitled to & part 
only of the relief claimed by him and 
that part would have been within the 
competency of a Court of lower grade ii 
the suit bad originally been confined to 
it. Here the plaintiff sued for Rs. 1,152- *3-0, 
and section 15 of the Code was completely 
satisfied by the institution of the suit in 

the Court of a Sub-Judge. 

We have now to deal with Order Vll, rule 
10 (l), cf the Code That rule reads thus:— 

“The plaint shall at any stage of the 
suit be returned to be presented to the 
Court iu which the suit should have been 
instituted.” 

In this oonneotion it is necessary to 
refer to Order Ii. rule 2 (1), and Order 
VI, rule 17, of the same Code. The former 
allows a plaintiff to relinquish any portion 
of his claim in order to bring the suit 
within the jurisdiction of any Court. This 
provision finds place in an Order which 
deals with the frame of the suit, and, in 
my opinion, refers primarily to relinquishment 
made before institution of the suit. This 
seems clear from the language of clause 
(2), At any rate the rule has no applica- 
tion to any part of a dismissed claim 
abandoned in appeal. No such abandonment 
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om affeot appellate jarisdiotion. Uoder the 
Oentral Provinoes Goarts Aot, 19J4, appeals 
lie from Ooarts irrespeotive of the valae 
of the SQbjeot'matter in appeal. 

No doabt Order VI, rale 17, of Aot V of 1908 
is fioffioiently wide to allow of an ameodment 
of the plaint invoUing a relinqaisbment of a 
part of the original claim, so as to bring 
the case within the jarisdiotion of the 
Oonrt asked to try it, if as originally 
laid the claim was beyond its jarisdiotion 
or sabjeot to two or more jurisdictions. 
It may also be the law, though I 
refrain from recording any obiier diclum 
on the point, that a claim may be amend* 
ed before trial 80 as to bring Order YU, 
rale 10, into operation and make a retnrn 
of the plaint necessary Bat I bold 
without hesitation that after a claim has 
been tried and dismissed, the mere fact 
that an appeal is made only as to a 
part of it, does not involve an admission 
that the suit was wrongly institated so as to 
jastify prooedare under Order VII, rule 10. 
That rale only applies where itis found that a 
suit as origin'illy framed was wrongly in^titat* 
ed. An abandonment of a claim, pendente 
lite^ cannot be given retrospective effect so 
as to vitiate the institotion of the sait. 
The rale laid down by section 15 of the 
Code depends for application upon what 
is actually claimed in the plaint Bled, and 
not npon what ought to have been claimed 
or is found after trial to have been 
claimable. 

In this case the sait, as originally 
framed, was institated in the Court of 
lower grade oompeteiit to try it, namely, 
the Goart of the Sab Jadge, That Court 
dismissed the suit. The plaintiff appealed 
in respect of Rs. 450 only, an amount 
within the competence of a Munsif. Under 
section 15, clause (6), the appeal was 
properly carried to and decided by the 
Divisional Coart. Scppoee that the Sab- 
Judge bad given the plaintiff a decree 
for Rs, 450 and the defendant had 
appealed; that appeal would also have 
been one for the Divisional Court because 
the value of the suit” was Rs. 1,162 18 0. 
When the case was remanded by the 

Divisional Judge, it was still the same 
suit, and the Sab-Jadge was bound to 
dispose of it. On objection by the 

uofendant followed by application from the 

4 ^ 


plaintiff — objection and application being 
made orally by the Pleaders — the Sub- 
Judge returned the plaint for presentation 
to a Munsif. This return was clearly 
wrong. Whether it was ultra viren is a 
question which I leave to be decided in 
appeal before 1 deal with it. The Munsif 
accepted the plaint and thereby permitted 
the institution as a fresh suit of a suit 
left unGnished by the Sub-Judge. Whether 
the Munsif bad jarisdiotion to try the 
case is another point which must be 
decided in appeal before it is Gnally 
determined by this Court. But, rightly 
or wrongly, with jurisdiction or without, 
the Munsif has made a decree. Under 
section 15, clause (a), of the Central 
Provinces Courts Act, 1904, appeals from 
that decree lie to the District Court, and 
there is no alternative. If that decree is 
ultra mm, still it is only the District 
Court which can set it aside and order 
the Munsif to return the plaint for presenta- 
tion to the Court of the Sub Judge. If the 
District Court should so decide the Sub- Judge 
will be bound by tbat order. On the other hand, 
it may be said that the Munsif has only tried 
a claim, however irregularly laid, for Rs. 450 
within his competence, and that bis pro* 
csedings are saved by section 99 of the Civil 
Prooedare Code. In that case the District 
Julge must dispose of the appeals on their 
merits. 

It is thus clear that the Divisional Judge 
was right and the District Judge was wrong 
in refusing the appeal. The orders of 
the District Judge, amounting to a refusal 
to exercise a jurisdiction vested in him by 
law, are open to revision under section 115 
of the said Code, and must be set aside. 

For the above reasons the order of the 
District Judge refusing to accept and ad- 
judicate upon the applicant’s appeal is set 
aside, and be is directed to receive and 
register the said appeal and to dispose of 
the same according to law. 1 make no order 
as to costs in this Goart. 

Order acctyrdingly , 
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LAIJIT DPiDhY^y V. WiJlHUN288A BEGUM, 

4 

PATNA HIGH COURT. 

Second Civil Appeals Nos. 66 to 69 op 1918. 

August 2C, 1919. 

PrfsenU- Sir Dawson Miller, Kt., 

Chief Jnatioe, and Mr. Jnatioe Coutts. 
LAIjJIT UPADBYAY and otaers — 

SDePENDINTS — APPELLAhTS . 

Ve)8U8 

Mttsavnnat WAJIHUNESSABBGUM 

AND OrHERS — PulSTlFPS — RbSPONDBHTS. 
Bcnyat Land Revenue Sales ^ct IJCI of 1859), 37 

Bengal Land Revenue Settlement Regulation {VII 

of 182^), s. 10 (2), (3', {4,]— "Permanent Settlement" 
meaning of^Permanent tenureMder, when protected 
^Joint settlement^Default hy sudar malguzar, effect 
of^Sale of tenure^Co-proprieiors, shares of, whether 
affected. 

The words “permanent settlement” in the lirst 
exception to section 37 of the Bengal land Revenue 
Sales Act mean the Permanent Settlement of 1793, 
and not the permanent settlement of any particular 
Tnahal. [p. 658, col. 2.] 

It is only under the first exception to section o7 
of the Bengal Land Revenue Sales Act that a 
permanent tenure-holder at fixed rates can claim 
protection against annulment. Cp 6 »-i,col, 1 ] 

Where a joint settlement is made under clauses 
2 3 and 4 of section 10 of the Bengal Laud Revenue 
Settlement Begnlation of 1822, all the malguzars are 
jointly responsible for the payment of the Govern- 
ment revenue although the mahal is under the 
management of one of them as an agent or a sudar 
malouzar, and if default is made by the agent or 
manager or sudar malguzar, the entire tenure is 
liable to sale unless there is a provision to the 
contrary in the settlement, [p. 659, col 2.] 

Appeal from a deoision of the Distriot 
Judge, Patna, dated the 27th February 1917. 

Mesars. 8. 0. Mitter and A. B, Muker i, 
for the Appellauta. 

Measra. K. Hussain, Fakhruddin and 0. 
Da«, for the Respondents. 

JUDGMENT. 

CouTTd, J. — These four appeals are against 
decrees of the Distriot Judge of Patna, 
dated the 27th February 1917, The suits 
related to Mouzi Maksuspore ErezI 
Mokadammi Sakri Azrakbe, Touzi 
No. 18/^916. This estate was sold for 
arrears of revenue in September 190?. It 
was purchased by the plaintiff in the name 
of her Mukbtar am Sidbu Narain Lil, 
who after the purchase executed a deed 
of release in her favour. The sale has 
since been confirmed, and the plaintiff’s 
case is that between the sale and the 
delivery of possession the late proprietors 
fraudulently got their names registered as 
tenure-holders. She accordingly prayed 


tlS20 

for annulment of- whatever rights the 
previous proprietors had and for posEession. 
The defendants, who are the previous pro- 
prietors, claim to be permanent tenure- 
holders. 

The suits were dismissed in the Court 
of first instance but on appeal to the 
District Judge they were decreed, the 
learned District Judge holding that the 
defendants were oo-sbarer Maliks whose 
share had been^ sold along with the rest 
of the estate at the time of the revenue 
sale. The defendants have appealed. 

It is not denied that if these defendants 
are co-sharer proprietors, there oan he no 
question of the correctness of the learned 
District Judge’s deoision. Bat it is con- 
tended in the first place on behalf of 
the appellants that they are permanent 
tenure holders whp are protected under 
the first exception to section 37 of Act XI 
of lSii8. Without at present considering 
the question of whether the defendants 
are in reality tenure holders or not, this 
contention can only succeed if they have 
held at fixed rates from the time of the 
permanent settlement. Now it is admitted 
that the defendants first got settlement 
in 1849, but it is urged that this was 
the date of the first permanent settlement of 
this Mahal and. this settlement is the 
permanent settlement which is referred 
to in the first exception to section 37. 
It is, in my opinion, impossible to accept 
this contention. In the body of the 
section and in the eeoond exception the 
word "settlement” occurs. This obviously 
means, and it has been held in many 
decided oases to mean, the settlement 
whenever it is made, but in the first 
exception to the section the words used 
are '*tke permanent settlement” and it was 
obviously intended that these words should 
mean something different from the word 
"Eettlemeut” used in the rest of the 
section. These words, in my opinion, oan 
mean nothing but the Permanent Settle- 
ment of 1793 and in this view I am 
supported by the deoieions in Baj Ohunder 
Okoiedhury v. Shaikh Busheer Mahomed (1) 
and Nagendra Lai Ohoicdhury v. Natir Alt 
(2). The learned Vakil for the appellants 

(1) 24 W. R. 476. 

^2) iO 0. W. N. 603, 


659 


Vol. lilVi INblAiJ OASbS. 


iBUUL BlBHID HAMDAL «• SHAHABALI MOLLA. 

rfiUea on the aase of Bamei Ali Saiagar v. 
Atlas Ali (> 1 ), but it is by do means 
olear that in that oase the learned Judges 
were dealing with the first exception to 
Beetioo 37 and if they were, 1 mast differ 
from their view. The defendants, therefore, 
are not, in my opinion, protected by the 
first exception. 

It has been nrged somewhat half' 
heartedly that if the defendants are not 
protected by the first exception, they are 
protected by the second exception to 
section 37, which refers to '^tennres existing 
at the time of settlement which have not 
been held at fixed rates.” It is olear, 
however, from the kabuliyat which was 
exeonted by these defendants (Exhibit B-1) 
that this was a permanent tennre and 
that the rate of rent was fixed and as I 
anderatand the argument of the learned 
Vakil for the appellants, the contrary 
contention has been abandoned. 

It has, however, been contended that 
even if the defendants are permanent 
tennre-holders at fixed rates and althoagh 
they do not directly come within the first 
exception to section 37, the plaintiff is 
not entitled to annol the ander*tenare 
beoanse it was created by (rovernment 
and that, therefore, cannot be annalled 
under section 37. There is no antbority 
for each a contention and in my view it 
ii antenable.. It is only under the first 
exception to section 37 of Act XL that 
a permanent tenare bolder at fixed rates 
can claim protection and as the defendants 
do not come within this exception, 1 cannot 
see how they can be protected. 

The learned District Jadge has, however, 
found that the defendants are not under- 
tenure* holders but are Mufassil Talakdars 
who obtained their settlement under 
clause 2 of section 10, Regulation Vlt of 
1822, There is no denial that this is so, 
but it has been urged by the learned 
Vakil for the appellants that assttlemeut 
under clause (2) is not, as has been found 
by the learned District Judge, a settle* 
ment with the defendants as Zemindars 
but as under tenare holders. On a read* 
Ing of clause (2), however, it cannot, in 
xny opinion, bear this interpretation and 
the correct view of the position of the 

(3) 19 lud. Cas. 872. 


defendants as Mufassil settlement'bolders 
under this clause is described in the oase 
of Randhu Acharia v. Natkni Bdkar Singh 
(4), in which it was remarked: It is 

olear, therefore, that if a joint settlement 
is made under clauses 2, 3, and 4 (that 
is of section 0, Regulation VII of 18^2), 
all the Malgozars are jointly responsible 
for the payment of the Government revenue 
although the Mahal is under the manage' 
ment of one of them as an agent or 
Sudar Malguzsr, and if default is made 
by the agent or manager or Sudar Mai* 
guzar, the entire tenure is liable to sale: 
but even in these cases the terms of the 
settlement may provide that the entire 
tenure will not be liable to sale by reason 
of the default of the agent or manager 
or Sudar Malguzar to pay the revenue. 
In the oase of a settlement under clauses 2, 3 
and 4} where settlement is made with a 
Sudar Malguzar who represented all the 
persons interested in the property, his 
default makes the entire tenure liable 
for sale unless there is a provision to the 
contrary in the settlement.” If this view 
is correct, as in my opinion it is, the 
defendants were co-proprietors with the 
Sudar Malguzars from whom the plaintiff 
purchased and at the sale their share also 
passed. In the result then I would dismiss 
these appeals with costs. 

Miller, 0. J. — I agree. 

Appeals dismissed, 

I 

C4) 7 C. L. J. 460. 


OALOUTPA HIGH OOl/RT, 
Appeals vaOM Appellate Dscsees Nos. 1342 

TO 1346 op 1 18 , 

March 19, 1919, 

Present : — Mr. Justice Cbatterjea and 
Mr. Justice Fanton. 

ABDUL RASHID MANDAL and omiRs 

— PLAlSTiPFS — A pPELLAN TS 

versus 

SHAHARALI Ml)LL A— Dependant— 

Rbsponuent. 

BengalTenancy Act (VIU B. C. of 1885J.S 66^2^ 

—Rent decree -'^Dat^ of decree;* what in—B^cree itnJler 
appeal^ e^ect of. 
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The period of 15 days allowed by section 66 (2) 
of the Pepgal Tenancy Act for payment of 
arrears of rent in an ejectment suit ahonld be 
reckoned from the date of the decree of the first 
Court. The fact that an appeal has been preferred 
against that decree would not affect the matter, as, 
80 long as the appeal is pending, the onlj decree 
capable of execution is the decree under appeal, [p. 
660, col. 2j p. 661, col. 1 ] 

Appeals against tee decrees of the Offioiat* 
ing Subordinate Judge, Mymensingb, dated 
January 2’?, 191§, modifying that of tbe 
Munsif, Jamalpur, dated April 5, 1917. 

Babu Birendra Kumar De, for the Appel* 
lants. 

Babu Ram Gharan Mitra (with him Babus 
Muliund Nath Roy and Pataminand Lahiri), 
for tbe Respondents. 

JUDGMENT.— These appeals arise out of 
suits for rent brought by tbe plaintiffs, 
who were non permanent tennre*holders, 
against tbe defendants. 

The defence, so far as oonoerns these 
appeals, was that tbe plaintiffs’ right ae 
tennre bolders bad oome to an end in con* 
sequenoe of a decree for ejectment which 
had been obtained against them by tbe 
superior landlord, Maharaja Sir Pradyot 
Komar Tagore, and in ezecatioD of which 
tbe Maharaja had obtained possession of 
tbe tenure against the plaintiffs. 

It appears that the present plaintiffs, 
who were tbe defendants in the suit for 
rent brought by tbe superior landlord, did 
not pay tbe amount within Gfteen days of 
the decree. After the appeal was filed, the 
execution proceedings taken by the Maba* 
raja were stayed by the Court of Appeal 
below allowing tbe defendants (present plaint* 
iffs) to deposit tbe decretal amount within 
15 days, but they did not do so. 

Poseession of the tenure was delivered 
to tbe Maharaja in execution and tbe amount 
was realised by attachment of moveables. 
After tbe appeal was dismissed, tbe present 
plaintiffs deposited the decretal amount in 
Court within 5 days of the decree of the 
Appellate Court. They then brought tbe 
present suits. 

The Court of first instanoe decreed the 
suits. On appeal tbe lower Appellate Court 
dismissed tbe claim of tbe plaintiffs for 
the period subsequent to tbe date on which 
the superior landlord obtained possession 
in execution of tbe decree under section 66 
of the Bengal Tenancy Act. 


OAS^S. [1^25 

The plaintiffs have appealed to this 
Court, and the main oontention raised bn 
their behalf is that the right of the plaintiffs 
was subsisting by reason of the fact , that 
tbe amount ordered to be paid was piid 
within 15 days of tbe decree of the AppM* 
late Court. 

We do not think that this oontention is 
correct. 

Section 66 provides for ejectment of a 
tenant not being a permanent tenure* 
bolder (and cetiain other classes of tenants) 
for arrears of rent, and snb'Seotion (2) of 
the section provides that in a suit for 
ejectment for an arrear of rent a decree 
passed in favour of the plaintiff shall 
specify the amount of the arreir and of 
the interest (if any) duo thereon, and the 
decree shall not be executed if that amount 
and tbe costs of tbe suit are paid into 
Court within 15 days from tbe date of tbe 
decree, or, when the Court is closed on 
the fifteenth day, on the day upon which 
the Court re opens. 

The questioD is, what is meant by the 
words date of the d83re0 ” in sub-sejtion 
(2) of section 66 of tbe Act ? 

« 

It is contended on behalf of tbe appel* 
lants that it means tbe final decree in 
the case, and we are referred to the cases 
of Noor AH Ohoiodhuri v. Koni Meah (1), 
Nam Narain Singh v. Lala Raghunath Sakai 
(2j and certain observations of Banerjee, J., 
in Bhola Nath Bhut achariee v. Kanti Ohunira 
BkuUack'irjee (3^ in support of the oonten* 
tion that when there is an appeal agiinst a 
decree, the words “date of tbe decree” 
mean tbe date of the decree of tbe Appel* 
late Court, because that is the final decree 
in the case. But the question is whether 
tbe defendant in a suit under section 66 
of the Bengal Tenancy Act is entitled to 
pay the amount of tbe decree withiti 15 
days of the Appellate Court's decree, even 
in oases where tbe decree of the Court of 
first instanoe has been executed before the 
appeal is disposed of. 

So long as tbe appeal is not disposed 
of, the decree of the Court of first instauoa 
18 the only decree to be executed and it 
cannot be said to be superseded by the 

(1) 13 C. IS. 

(2) 22 C. 467. 

(3j 25 0. 31 !{ 1 0. W. N.e7l. 
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deoree of the Appellate Court so long as 
the appeal is not disposed of. At the time, 
therefore, when the deoree under section 
66 was ezeouted by the Maharaja, it was 
a valid deoree and the only deoree whioh 
was capable of exeoution. The defendants 
(present plaintiffs) had defaalted to pay the 
money as provided by section 66; and we 
do not sea how in these oiroumstanoes 
the present plaintiffs were entitled to 
deposit the money after the deoree of the 
Appellate Court and to get rid of the 
prooeedings whioh bad taken plaoe under 
the deoree of the Coart of first iostanoe. 
The oases relied upon on behalf of the 
appellants do not support their oonten* 

tioD. 

In the oase of Noor AU Ohoiedkuri v. 
Kont Meah (1) the learned Judges held 
that inasmuob as the appellate deoree 
must be presumed to incorporate the 
terms of the original deoree and was the 
only decree of whioh execution oonld be 
taken, the tenant (judgment'debtor) having 
paid the deoratal amount within 15 days 
of that deoree was protected from ejeot- 
ment.’* But the learned Judges further 
observed at page 16 of the report that 
lb was of course open to the deoree* 
holder to take out exeoution of the original 
decree at any time before it was snpersed* 
ed by the decree io appeal. Not having 
done so, we are unable to see that he 
has any real grievance because the terms 
of the appellate deoree have been complied 
with by the appellant,” 

The deoisioD in Nam Narain Singh v. 
Lala Raghunath Sahai (2) also proceeds 
npoD a eimtlar ground. That was a oase 
onder eeotion gfi of Aot 1 of 1679, the 
provisions of whioh are eimilar to those of 
aeotion 66 of the Bengal Tenancy Aot: and 
. ® loBrned Judges in that oase held that 
a oase wiere the dtcres of the ortgiml 

pending the appeal to 
0 higher Court, the words "date of the 
eoree iu the latter part of seobion 83 of 
0 I of 1879 ought to be read "as the 
® 0 of the final deoree; that the 

6ore0 of the Appellate Court was the 
anal decree an! the only deoree 

^pa e of execution, and the payment of 

amount having been made 

tiou of that deoree the applij^a- 

ijQ was rightly disallowed,” 


in 

li 


In both the two oa'0^, the decree of 
the Court of first inUanoe lud not bae i 
executed before the appeal wai decided and 
the tenant having paid the decretal amount 
within 15 days of the appellate decree, 
the landlord ojulJ net objejt tc tho 
same, nor execute t'le decree of the 
Court of first insbanoe after the payment had 
been made. 

The oase of Bholi Nath Bhuttic'iarjee v. 
Eanti Ohundra Bhuttacharjee (3) relate! to a 
merbgage decree. Banerje*, J., distinguished 
the oase of Noor Alt Ohowlhuri v. Koni 
Meah fl) on the ground that "the provi* 
ftion for stay of exeoution upon payment 
of arrears forms no part of the deoree; it 
is a provision contained in the Rent Law; 
that law euaots that if payment is made 
within 15 days from the date of the 
deoree, exeoution should be stayed an I tlio 
Court held that the date of the decree 
there meant the date of the fiual decree 
the oase.” Toe learned Judge obcervad, 
that may he S0| but there is no reason 
why a decree f jr foreolomre should ba 
taken subjeot to aoy similar limitation.” 
The qaestion, however, whether the wordi 
date of the deoree” in seotion 6 5 of the 
Bengal Tenancy Aot should be construed to 
mean the date of the appelUtc decree, 
even where the decree of the Court of 
first instance has bsenexecutel before tho 
disposal of the appeal, wai not a matter 

for oonsideratioD, aoi wac noi eon lij jcai b/ 
Btnerjee, J., in that oase. 

I-, ii urgstbjfcn ait'iv’ji'i) fio^, tbit 
the deoree of the Court of tirji ioctance 
WAS exeoatel before the dicpcjil or the 
appeal, ough^ neb to make aoy diffjraooe 
and that, as a matter of oonstrnofcion tho 
defendant in a suit under seotion 66 is ©□ 
titled to pay the decretal amount witbi i 

15 days of the data of the deoree, whish 
means the appellate deoree. 

If this contention were accepted it 
fulb. that the deares of the OoerV 
instaeos oiotrat he exeoated so Iook as tho 
appeal is not disposed of; heoause i? 
he held that prooeedings in e^ ation “7“ 
deoree under seotion Bd of the Ast * ^ 
hy the Court of first instannn j P^^seJ 

whioh the defendant ie ejeoted su'd 

Sion delivered to the landlnr,? Posses- 

..:d. ii a. 

1 5 d.,. ot .b. i*.'. 
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though that decree is one of dismissal. We 
think that such a oonetmotioD would be 
unreaeonahle, because it would then ba^ in 
the power of the defendant by preferring 
an appeal to annul all the prcoeedings 
taken under a decree which, so long as it 
is not superseded by the decree of the 
Appellate Court* is a good and valid deoree. 

We are accordingly of opinion that the 
lower Appellate Court is right in holding 
that the rights of the plaintiffs, came to an 
end under the deoree obtained by the superior 

landlord against them. 

There remains to consider one short point, 
namely; that all the present plaintiffs were 
not parties to the decree in the suit by the 
Maharaja. It appears, however, that that 
suit was brought against all the registered 
tenants and that the plaintiffs who were left 
out. were not registered tenants. That being 
eo, the contention fails. 

The appeals are dismissed with costs. 

Appeali diitnused. 


PATNA HIGH COURT, 

Second Civil Appeal No. 837 op 1918, 
Civil Revision No. 161 op 1918. 

December 11, 1919. 

present: -Mt. Jnetioe Jwala Prasad. 

MATHURA SINGH and othbrrs — 
'Appellants in S. A. No 837 and Petitioners 

inO. R No, 161. 
versus 

RATAN BARHI— Respondent in S. A. 

No. 837 AND Oppo*iTi Party in C. R.No. 161. 

Bengal Tenancy Act {VIII B. C- of s. 153 fal 
—Rent ftuit of value below Rs 1' 0— Appeal, second, 
v'hether lies— Civil Procedure Code >Act V of 1008', 
s Wb— Revision— Failure to decide plea, whether 
refusal to exercise jurisdiction, 

Sectiou 153 (a) of the Bengal Tenancy Act bars 
a second appeal in a suit for rent where the amount 
involved is below Ks 100, irrespective of whether 
the rent is payable in money or in kind, and 
whether the plaintiff is a co-sharer landlord and the 
other co-sharers fcre impleaded as pro forma defend, 
ants, [p 663, col. 1.] 

The failure of a Distriob .-udge to decide a plea 
amounts to a refusal to exercise jurisdiction, and his 
decision is liable to be set aside in revision, [p. 663, 
col 2{ p. 664, ool, !.] 

Appoal and revision from a decision of the 
District Judge, Shababad, dated the 19th 

MRroh 


tU2G 

Mr, Bam Prasad, for the Appellants, 

Messrs. 8. Af, MulUch and fl. N, Sahay, for 
the Respondent. 

JUDGMENT.— Second Appeal No. 837 
of 1918 and Civil Revieion No. 161 of 
1918 are directed against the decision of 
the District Judge of Shahabad dated the 
19th March 1918, and arise out of Suit 
No. 132 instituted in the Court of the Mnnsif 
for recovery of BhaoU rent in respect of 
123 mango trees for 1320 and 1321 P. 

The plaintiffs are cO'sharers in respect of 

two annas in the patti of 8 annas in which 
the trees in question are situate. The 
fcuit was in respect of the share of the 
plaintiffs, with a prayer in the altprnative 
for the entire rent in case the separate 
collection of rent by the plaintiffs was, not 
proved. The other landlords in the paiti 
were aooordinely made pro forma defend- 
ants. 

The plaintiffs alleged that the rent was 
taken by appraisement of the produce and 
produced the Danabandi Cbithas shewing 
the estimate of the yield during the years 
in suit. The tenants on the other hand 
slated that the rent was paid by actual 
division of the crop according to Batav 
system and that the share of the plaintiffs 
was taken by them. Tte tenants defendants 
alec pleaded that the plaintiffs’ names were 
not registered and hence the suit for rent 
could not lie. 

The Muntif held that the plaintiffs' 
names were entered in register D, Eth'bit 
5, and ibis question has now been set at 
rest. He also held that the rent was 
payable by Danabandi system as alleged by 
the plaintiffs and entered in the Khatian, 
and not according to Batai system as 
alleged by the defendants, and that the 
defendants bad failed to prove payment of 
the rent to the plaintiffs or the pro forma 
defendants, the co-sbarer-landlords in the 
years in suit, and that the eolleotioo of 
the two annas share of the plaintiffs in the 
patti was not separate. Upon these findings 
the Court decreed the suit torrent for the 
entire S annae share in full according to the 
DanMbandi papers produced by the plaintiffs. 
Against this decision the defendants appealed 
to the Distrior Judge. 

The District lodge held that the cn^-ry in 
the Record of Rights that ihe system fot 
payment of rent was Danabandi was wrong 
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and that the rent payable was by Batai system. 
The learned District Jodfire ooDsidered it im- 
material to go into the question whether the 
rent was aotnally paid or not and dismissed 
the suit of the plaintiffs, inasmneh as they 
failed to prove the system by whioh the 
rent was payable* The plaintiffs have, 
therefore, some to this Court in second appeal 
and have also filed an application in revision 
under section 115 of the Civil Procedure 
Code in case the second appeal was to be 
held incompetent. 

On behalf of the respondents it has been 
contended that the second appeal to this 
Court is barred by section 153 (a) of the 
Bengal Tenancy Act. The contention 
appears to be sound, inasmocb as the rent 
claimed was in respect of Rs. 97 odd. 
The plaintiffs no doubt in the first in- 
stance claimed a decree in respect of their 
share of the rent whioh amounted to Rs. 
24 odd for the years in suit, on the allega- 
tion that the collection was separate. The 
Mnnsif held that the plaintiffs were not 
entitled to a decree for their share only 
as they failed to prove separate collection 
and the Munsif, therefore, gave effect to the 
alternative prayer in the suit, for the entire 
rent which amounted to Rs. ^3. The claim 
in this case should, therefore, be deemed to 
be in respect of Rs. 93 odd. The appeal to the 
District Judge was, therefore, competent and 
was not barred by clause (h) of section 153 
inasmuch as the claim was above Rs. TO. But 
the claim being for less than Rs. lOD. the 
second appeal to this Court from the decree 
of the District Jndge is incompetent. This 
would be 80 irrespective of whether the 
rent claimed is payable in money or in 
hind, or whether the claim is made by a 
CO sharer- landlord making the other oo- 
sharers pro forma defendants to the suit or 
hy the l6-anoa9 landlords. There was at one 
time a confiiot of authorities in the Calcutta 
High Court with regard to a suit brought by 
a CO (barer- land lord with regard to his 
share of the rent or with regard *o the 
entire It* -annas reot making the other ou- 
sharers pro /orma defendants ; bat the later 
decisions eeeni to hava settled tha point in 
question: tii,* Bhagahiti Be v i v. Sanda 
^^mnrOkuekethutty {{), Sitat Chandra Bhat- 
v. 3h%Uh AfiUliin (2). In my 

Jl) 12 c. W. N. 815. 

v«. ^ In1 >0; 13 0. W NV 7 )1. 


view these later decisions are in consonance 
with the scope and object of section 153 
of the Bengal Tenancy Act and are support- 
ed hy the principle enunciated by their 
Lordships of the Privy Council in Baja 
Pramada Hath Roy v. Raja Ramani Eanta 
Roy (3), r, therefore, uphold the contention 
of the respondents and dismiss the second 
appeal to this Court as beieg barred by 
ssoMod 153 (a) of the Bengal Tenancy Act. 

The plaintiffs seeing this difficulty 
have also come up in revision. The finding 
of the Court below that the rent was payable 
by Batai system being a fioding of fact, cannot 
be and is not seriously challenged in this 
Court. The ground urged for the exercise 
of the revisional powers of this Court is that 
the District Judge failed to exercise juris- 
diction in declining to decide the question 
whether the rent for the years in suit was 
actually paid or not. Upon the pleas tiken 
by the defendants an issue w.as framed by 
the Munsif as to whether the defendants’ nlea 
of payment was true (issue No. 4).. This 
issue was decided by the Mau'^if against the 
defendants, bolding that the tenant defendants 
absolutely failed to prove payment to the 
plaintiffs or pr6/o«’ma defeudants of the root 
for the years in suit. The learned District 
Judge declined to go into the issue in view 
of the fioding that the system for realisation 
of rent was by division of the produce and 
not by appraisement. This view appears to 
be wrong. Whatever be the system for the 
realisation of rent it appears to me that 
the defendants were bound to pay the 
share of the produce due to the landlords 
as rent. The Danabandi papers have been 
aocep'ed to be true by both the Courts 
below and if the defendants failed to prove 
the payment of rent alleged by them to the 
landlords, the plaintiffs would be entitled to 
a decree in the suit on ths basis of the 
Danabandi papers unless the tenant-defeud- 
ants were able to prove by satisfactory 
ovidenoe what was the actual nroduce 
daring the years in suit. It was. therefore, 
inoumbs.it apon ths District Judge to decide* 
whether as a matter of faofc the plea 
of payment was true or not. In this view 
the Uistnot Judge refuied to exercise juris. 


n I I A. 


bit (P.C.), 
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diction and hence his decision is liable to be 
fct aside in revision. , 

The BppUoation in Civil Revision No. lol 
of 1918 is, therefore, allowed and the decree 
of the District Jadge is set aside, and the 
oase is sent back for a decision on the 
plea of payment raised by the defendants 
and for disposal of the case in accordance 
xvith the result of the finding on Iflsoe No. 
■t framed by the Munsif. The costs will 

abide the result. 

Case remanded. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

SttCOSD CiViL Appeal No. 73 op 1919. 

September 19, 1919, 

Presen*: - Sir Henry Drake* Brockman, 

Kt., C. 

RADHA— Nos- Appucakt— Appellant 

versus 

SAKHU — Applicant — Respondent. 

CivaP^^oedure Code (Act V of mV. 0. II, 

applicodil^' 


A Court has inherent power to order 
. iw.f cDvcvecl by section 144» Livu rro* 

1 Code for the obvious reason that whore a 
Smt by a temporary injunction deprives a person 
f LMieisloirally entitled to, it should ex dehdo 

iuo compenLte him for the proBts 'vtieh he has 
?' en precluded thereby from earning [p. 66 .,col, 1.] 
Ordm-ll, rule 2. CivU Procedure Code, has no 
Option to a case to which section U1 applies 
1'^‘^^uit the.efore, for mesne proBts following on an 
appUcation for restitution to possession _ is not 

'’Toss^sto? und’era temporary injunolinn is not 
Antrfnl for the purposes of Article 109 of Schedule 
Tto ho ^Limitation Act, and as that article is 
confined to suits, it is inapplicable to an aphcation 
for restitution. Article 181 provides the period 
within which such an application must be made. 

[p. 2 j • A Au j • • * 

Second appeal against the decision of the 
Additional District Judge, Wardha. in 
Civil Appeal No. 164 of 19.8, dated the 
ikfch January I9l9, arising oat cf Mis- 
oellaneons Case No. 31 of 1918. in the 
Court of the Monsif. Wardha, dated the 

17th July 1918. 

Mr. A Tiwari^ for the Appellant, 


- [1£20; 


Mr. S. Y. Veshmukht for the Respondent. 
JUDGME5TT. — This second appeal arises 
out of an application for mesne profiDs^aopru- 
ed during the five agrionltural years 911 1*4 
to 1915 6 from absolute oooapanoy 
field No. 109 of Mouzi Khairi. The facts of 
the litigation will be found /et out in 
great detail in the judgment of the Dis- 
trict Judge, Wardha, delivered on the I9&h 

February 1914, in Appeal No. H33 of 1913. 

A copy of this judgment is filed in Second 
Appeal No. 289 of 1914 decided by Bitten. 
Additional Judicial Commissioner, on the 
27th January 1915. by which the case was 
remanded to the District Judge for a fresh 
decision of the first appeal. The District 
Judge after further inquiry decided tbs 
appeal to his Court in accordance with his 
first decision, with the result that the plaintiff 
Badha’s claim with regard to the aforesaid 
field was dismissed. From this second decision 
an appeal (Second Appeal No. 50S of 1916) 
was preferred but was dismissed on the 
17th January 1917. Meanwhile the defend- 
ant Sakha had on the 2lBt February 1916 
applied to be put in possession of field 
No. 1 09 and she was reinstated after the 
District Judge on the 9iih Saptembar 1916 
decided Appeal No. 199 of I9l6 in her 
favour. In his judgment the District Judge 
found that when the piaiutiff susd ^ for a 
declaration that sbe was solely entitled 'to 
field No. 109 aforesaid and also to certain 
other fields and prayed that the entry in 
ths recent settlement recording the defend- 
ant as CD sharer in all those fialds to 
the extent of 8 annas should bo cancelled, the 
defendant was in possession of field No. 1J9 
and that she bad been removed in accord- 
ftQie with thetw) temior.iry injunctioos 
obtained by the plaintiff on the 4bh Octobsr 
1911 aod the 6th November 191'.i, respec- 
tively. The following table will show the 
relationship between the parties: — 


TANBA. 

I 


r 

Qoklaji, 



E&dba 
(Plaintiff }. 


Sakhn 

(Defendant) 


The result of the plaintiff's euit was a 
decision that No. 109 of Kuairi belonged 
exclusively to the defeodent Sstkbu by virtue 
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of a oompromise, whereby the parties settled 
a dispute wbioh arose soon after the dea'b 
of Goklaji who had snrvived Krishna, The 
applioatioD of the 31st January 1918, out 
of wbioh this second appeal arises, pnrporte 
to be preferred under section 144, Civil 
Procedure Code, i. e., to be for restitution 
after revereal of a decree. The non-appli* 
cant Radha objected that section 144 has 
DO application and that the olaioi for mesne 
proBts is time*barred and in aoy case should 
have been joined with the prayer for pos* 
session previously granted, Both the lower 
Courts have held that while section 141) 
not in terms applicable, the applicant 
Sakhu has an equitable right t) the com* 
pensation claimed and that the Court has 
inherent power to grant her this relief 
without relegating her to a separate suit. 
They also held the application to be 
governed by Article 18 i of the Limitation 
Schedule and, therefore, to be within time. 

The first ground of appeal is based upon 
a misQODception of the view taken by the 
lower Coitrt^ as to the appl cability of 
section 144, Civil Procedure Code. 1 am 
inclined to agree 'hat the respoodent's 
application dree not fall witbio the strict 
terms cf that ceotion. The appellant 
Radha’s plaint made no claim either for po£« 
session or mesne profits and the relief she 
obtained from the trial Judge was merely a 
declaration and injunction. There is, how- 
ever, ample authority for the view that the 
Court has iuherent power to order restitution in 
oases not covered by seotiou 144. The obvious 
reason is that the Court, having by its tem- 
porary injunction deprived the respondent 
Sakhu of what she was legally entitled to, 
should ex debito justiU /B TBdtore her to the 
possession which she bad thus lost and also 
compensate her for the profits which she had 
been precluded from earning. 

The next contention pressed is that Sakhu 
should have applied for the mesne profits when 
she moved for reinstatement in possession. 
Rule 2, Order II, First Schedule to the 
Code of Civil Procedure, is relied on in 
this connection. If section 144, Civil Pro- 
cedure Code, applied to the application 
under consideration, the rule cited would 
have no applioation: see So>na$undarom Pillai 

V. Ohoxkalinga I illai (l). If It be taken that 

U) 38 IiMl. Cas.hO0;4O M. 780; 6 L. W. 267. 


the application does not fall under section 
144, (he gaestion arises whether the rule 
oi'ed being applicable under section 141, 
Civil Procedure Code, would preclude a 
suit for mesne profits following upon a suit 
for possession. Upon this question the 
weight of authority is against the appel- 
lant and is in accord with the view as to the 
nature of a claim for mesne profits which 
has hitherto obtained in the Court: see 
Bkairao Prasad v. Sangaram, 6ingh (2), 
Lahjsor Bahui v. Janki Bibi (3), Fonnammal v. 
Uamamirda (4) and Paramsukh v. Yadoji (5), 
The second contention, therefore, fails. 

It remains to deal w.'th the question of 
limitatior, and as to this it is urged that 
Article 109 of the Limitation Schedule 
applies. To this the answer seems to me 
to be that the appellant Radha’s possession 
under the temporary injunctions granted by 
the trial Judge cannot be regarded as 
wrongful for the purposes of the article 
relied upon, it may be true that the re- 
spondent Sakhu might have brought a 
separate suit for possession or mesne profits 
or both before Radha’s suit was decided, 
but this cannot affaol; the position that 
Radba’s possession begun in 1911 was 
ba>ed upon injanotions issued by the Court 
and with Sakhu’s oousent. It has also to 
be observed that Article 109 applies to suits, 
whereas what we are here dealing with 
is an application for restitation to wbioh 
Article I8l aprears to be applicable. The 
application was filed on the Slat January 
1918, which is within three years of the 
D.striot Judge’s second decree dismissing 
Radha’s claim, and 1 agree with the lower 
Appellate Court in thinking that Sakhu’a 
right to restitution must be taken to have 
revived on the date of that decision (dOth 
August 1915), even if it arose to begin with 
nnthe date of the District Judge’s first deci- 
sion (I9th February 1914). 

All the appellant’s contentions are thus 
overruled and the appeal is aooordingly 
dismissed with ooste. Id the Court, behiv 
costs will be paid as already ordered. 

■d-ppeal dts/nissed, 

(2) I C. P. L. R. U3. 

(H) 19 0 615. 

4) 27 tnd. Cas. 679; 38 M 829. 7 M- r 
»I6jM. W.N. ISO 
46 Ind. Cas. 743- 15 N. L. R. 101 
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PATNA HIGH COURT, 

Second Civil Appeal No. V96 of 191S. 

Deoember 18, 1919. 

Present : — Mr. Jnstioo Adami. 
JHINGUR JHA— Appellant 

versus 

BADRI SAHU and inothbb— PLA isTiPPi — 
JASODA MISRAIN and others— 
Dependants — Respondents, 

Civil procedure Code (Act V of 1908^, 0. XL!, r. 27 
J^ppellate Court, 'poxoerof,to take additional evidence 

xohen to he exercised. 


[mo 

$% 

A 

Patwari to appear before bim and give 
evidence on tbe ground, it eeeme, that the 
plaintiff had songht for the issae of a 
warrant to secure hie attendance, but had 
been refused by the lower Court. On the 
strength of the Patwari’s denial of hie 
writing the receipts, and on the ground 
that the reoeipta were the only evidence 
on which tbe defendant based his defence, 
tbe Subordinate Judge ' found that the 
defendant had failed to substantiate his 
plea and decreed tbe plaintiff’s appeal. 


Rule 27 (b) of Order XLI of the Civil Procedure 
Code does nob mean that in order to enable an 
AppeUate Court to pronounce judgment in favour 
of a particular party, additional evidence should be 
admitted in appeal; it means only that where it is 
impossible to pronounce judgment at all on the evi- 
dence, the Court may call for a witness Lp- 606 , coL ^.J 
Appeal from a decision of the Subordinate 
Judge, Mozuffarpore, dated the I 5th March 
1918 reversing a decision of the Munsif, 
Sitamarhi, dated the 26fch January 1917. 
Messrs. 8. P. Varma and Saran, 

for the Appellant. „ , , n 

Mr. Lachmi Narain Stngh, for the Re- 
spondent. 

JUDGMENT.— The plaintiff, who was 
Thiooadarof an eight-annas share in Mouza 
Akhta, at the expiry of his lease sued 
the four defendants, who are recorded as 
tenants of tbe holding, for the rent in 
arrears for the years 1318 — 1321. The 
defendant No. 1, who alone contested the 
suit, pleaded that since the publication of 
the Record of Rights the holding had been 
split up and that he had by pnrohase added to 
his separated lands. He pleaded, too that he 
had paid the rent due from him in full. 

The Munsif in a careful judgment found 
that the receipts filed by the defendant to 
prove his payment were genuine and showed 
recognition by the plaintiff of the splitting 
up of the Jama by accepting rent from the 
defendant. He came to tbe conclusion that 
the collection papers pat in by the plaint- 
iff were forged, and that the plaintiff’s 
witness, the Patwari, who denied his 
signature on tbe receipts, was not telling 
the truth. The Munsif dismissed the suit, 
Tbb plaintiff’s Patwari, who was alleged to 
have written the receipts, did not appear 
on the d'^te of hearing before the Munsif 
to deny his writing, although be bad been 
present in Court on previous occasions. 
The Subordinate Judge allowed the 


The first ground taken by the appellant 
is, that the lower Appellate Court wrongly 
allowed the Patwari to give evidence. 
Order XLI, rule 27, states the grounds on 
which such additional evidence may he receiv- 
ed on appeal. There must be the necessity for 
the evidence of the witness in order to 
allow tbe Court to pronounce judgment 
or there must be some other substantial 
cause. 

In the present case in my opinion there 
was no such necessity, nor was there ary 
substantial oanee. 

The Munsif had ■shown that the Patwari 
had been present up to the date of hearing 
and had filed collection papers at a very 
sqspioiously late stage of the case. 

Recognizance bad been taken from tbe 
witness for bis appearance on the 29th o£ 
August 1916 and the witness appeared on 
that date. The plaintiff did not take any 
other steps to secure his farther appearance 
till the last date of hearing, when the case 
was a year old. 


Tbe reasons given by the Munsif for 
refusing to issue a warrant appear to me 
to be quite satisfactory, aod there was no 
substantial cause for allowing the Patwari 
to appear to give evidence on appeal in 
view of tbe reasons which had been given. 
Tbe evidence of tbe Patwari was not neces- 
sary to enable tbe Appellate Court to pro- 
DOUDoe judgment ; there was quite sufficient 
material on tbe record. Rule 27 (5) of 

Order XLI does not mean that, in order to 
enable tbe Appellate Court to pronounce 
judgment in favour of a particular party, 
additional evidence should be admitted on 
appeal ; it means only that where it is 
impossible to pronounce judgment at all 
on tbe evidence, the Court may call for 
a witness, Kaliha Duii Mftndar y. TtfW 
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Mandar (1). In this case the Subordinate 
Judge has deoreed the appeal simply beoause 
the Patwari has denied his writing of the 
receipts, and gives no good reasons why 
the Patwari*B evidence should be believed, 
Bessons were espeoially neoessary, sinoe the 

Munsif had given good resEons for believ* 
ing the oolleotion papers to be forged. 

On the ground that the Appellale Court 
was not entitled in this ease to take 
additional evtdenoe on appeal and to base 
its finding on that evidenoe, the present 
appeal must enooeed. It may farther he 
stated that the Subordinate Judge's state* 
uient that the Munsit’s finding was solely 
based on the receipts is not aoourate. Tbe 
Mansif found that another oo sharer Malik 
had recognised the splitting up and this 
gave him tbe additional cause for coming 
to bis finding. 

The appeal is allowed with coats. Tbe 
decree of tbe lower Appellate Court is set 
aside and that of the Mansif is restored. 

Appeal allowed, 

(I) 37 Ind. Cm. 1008; 1 P. L. J. 435. 


BOMBAY HIGH COURT. 

Ap?bal vrom Order No. 54 cf 1^16. 

July 11. 1917. 

Present : — Sir Basil Soott, Kt., Chief Justice, 
and Mr. Justice Beaman. 

HATHISING JBEBHAl BARTA 

AND OTBERS — DlPENOANFS — APPELLANTS 

Vfrsus 

EUBER JBTHA PATEL and othbrs— 

PlMNTIFFS — ResPOMi/ENTS. 

Bombay Land Revenue Co le (Act V of 187?^^, f. 135 
J, whether retrospective — Record of Ri'jhts, cntnj in-^ 
Presumption of correctness. 

The provieions of section 13iJ tho Botiibnr 
Land Revenue Code, which was enacted by Art IV 
of WPj are not retrospective, and tlie prosuinpti'on 
eontainod in that section does not, theiefore, apply 
to entries made befo.e I9i3. 

Appeal from tbe decision of tbe Joint 
Judge at Ahmedabad. in Appeal No. 313 of 
1914, reversing tbe decree passed by, and 
xemandiug the suit to, tbe Subordinate Judge 
Bt Godbre, in Suit No. 70 of 19U. 
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Mr. 0, N. TAaftor. for the Appellant. 

Mr. Af. fl. AfeAla, for the Respondents. 

JUDGMENT.— It appears Irom the jndg- 
ment of the learned Joint Judge that he 
has presumed certain entries in the Record 
of Rights to be true. Those entries were 
made originally in 1905 06, and were re- 
peated in 1912 13. The revenue years end on 
the Slst March. Therefore, the latter 
entry in the Record of Rights mast be 
taken to have been made prior to the Slst 
March 1913. Bombay Act IV of 1913, which 
amended the Land Revenue Code and 
superseded the original Record of Rights Act 
of 19C3, enacted that a new section 135J 
shcnld be added to the Land Revenno Code, 
providing that “an entry in the Record of 
Rights and a certified entry in the register 
of matations shall be presumed to be true 
until the contrary is proved or a new entry 
is lawfully substituted therefor.” That 
Amending Act did not receive the assent 
of the Governor^General in Council until 
the 28th May i913, which would be in (he 
revenue year I9l3-i9l4. subsequent to the 
year in which tbe last entry relied npon 
by tbe learned Judge was made. We do 
not think that the provisions of section 135J, 
which have jaet been read, can be restros- 
peotive with regard to entries which for tbe 
purpose nf determining tbe rights of tbe parties 
were until after tbe year^ 1913 innocuous. 
Tbe appellants* Pleader bar’, therefore, sue* 
oessfoliy shown that the decree of tbe learned 
Judge has been infiaenoed materially by 
evidence or by a presumpticn which be onght 
not to have made. For these reasons we 
most remand the case to the learned Judge, 
directing him not to give effect to the pre- 
sompticn in section 135J with regard to 
entries made prior to the operation of the 
Amending Act of 1913. If tbe entries in the 
Record of Rights are still relied upon as of 
any probative value, the defendants should be 
allowed to give rebutting evidence with regard 

to tbe facts recorded therein, as the entries 
themselves appear to have been admitted at 
a very late stage Tbe learned Judge shonld 
onnsider (be evidence already recorded, and 
SQch farther evidence astnay be given, in (be 
light of tbe remarks in this j rdgment. We 
set aside the decree and remand tbe case 
for disposal to the lower Court. Costs in 
the cause. 

Decree ciidcj Oase remanded^ 
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CALCUTTA HIGH COURT. 

Appeals from Orioimal Civil Nos. 21 

AND 22 OF 1919. 

April 29, 1919. 

Vresenti — Sir Latoelot Sanderson, Kt., Chief 
Juatioe, and Juatioe Sir John Woodroffe. Kt, 

TEJPAL JAMUNADAS— Appellints 

t er$u8 

B. NATHMULL & Co.- Respondents. 

Arhitration Act (IX of 1899), ss. 12, U—Arlitration 

Award^Court, ‘whether has power to extend time 

for making award. 

A Court has power, under section 12 of the 
Arbitration Act, to extend the time for making an 
award, even though there has been an order of 
remission and the award has in fact been made, 
and this power is not limited by section 13 of the 
Act. [p. 670, col. 1 ] 

Appeals from the orders of Mr. Jnstioe 
Ohandhnri, dated the 13th Maroh 1919. 

Mr. N. Sircar (with him Mr. S. 0. Bo«e), 
for the Appellants. 

Sir B. 0. Mitter (with him Mr. S. N. 
Bannerjee)t for the Respondents. 

JUDGMENT. 

Sanderson, C. J. — These are two appeals 
by the appellants from two orders made 
by Chaudhuri, J„ on the 13th Maroh 
1919, in respeot of two applioatione whioh 
were beard together. 

The facts mateiial to the matters before 
the Court are as follows:— 

A dispute arose between the parties with 
referenoe to a oontraot relating to the 
pnrohase of Hessian oloth. 

In pnrsnanoe of the terms of the oontraot, 
the dispute was referred to the arbitration 
of the Bengal Chamber of Commeroe and, 
on the 14tb June 1918, an award was 
made in favoor of Tejpal Jamanadas. 

On the 22Dd July 1918, the award was 
remitted to the said Chamber by Greaves, 
J., in order that evidenoe might be taken. 
1 have not a copy of the order before 
me, bat I understand that no time for 
making the fresh award was mentioned 
in the order, and oonsequently by reason 
of eeotion 13 (2) of the Indian Arbitration 
Aot, 1899, the fresh award should have 
been made within three months after the 
date of the order remitting the award. 
The fresh award, whioh was in favour of 
Tejpal Jamanadas, was made on the 24th 
October I9l8. 

In the learned Judge’s judgmenf, the 
award is stated to have been ipade on 


[1920 

. ♦ ’ 

* 

the 25th October, bat aooording to the 
papers before me, it was in fact made oh 
the 24th October. 

This was two days beyond the three 
months allowed by the above-mentioned 

t 

seotion. 

On the 25bh October 1918 it was sent 

by the Registrar of the Tribunal of 

Arbitration of the Bengal Chamber of 

Commeroe to the Registrar of the High 

% 

Court 

In due oourse it wai .Bled and, on the 
18fch November 1918, one C. C. Basu on 
bebalf of Tejpal Jamnnadas wrote to B. 
Natbmull & Go., and demanded payment 
of the amoDot awarded. On the same day 
B. Natbmull & Co. obtained a Rule 
calling upon Tejpal Jamnnadas to show 
oause why the award should not be set aside. 

On the 27th November 191S Tejpal 
Jamnnadas obtained a Rule calling upon 
B, Nathmnll & Co. to show oause why 
the time for making a fresh award should 
not be extended until the Stst of October 
1918. 

The two Rules were heard together 
The learned Judge discharged the Rale 
for extension of time, and directed that the 
award should be set aside. 

The learned Judge was of opinion that a 
great deal of delay was caused in ood' 
sequence of the absence of witnesses on 
behalf of B. Nathmnll & Co. and said 
he would have liked very much to refer 
this matter to the Chamber agaiu 
because the whole case bad been beard 
by them. 

He, however, came to the conclusion 
that he bad no power to enlarge the 
time after the award had been made and 
said that be regretted to have to come to 
the conclusion that under section 13, clause 
(2), he bad no power to remit such an 
award: consequently be set aside the 
award. 

Tejpal Jamanadas appealed against both 
the orders of the learned Judge; the appeal 
against the order of the learned Judge refas* 
ing to extend the time stood first in the list 
and was numbered 21. 

The two appeals were heard together. 

Sir B. 0. Mitter, on behalf of* the re-^ 
spondents, took the point that there was*^ 
no appeal from Chaudhuri, J.’s order, by 
which be discharged the Rule for eRteq* 
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Rion of tiice, inaBxnaoh as ib was not a 
jadgment witbio the meaning of olauee 
15 of the Letters Patent. 

It was not disputed that there was a 
right of appeal against the learned Judge’s 
order by wbioh he set aside the award. 

It was oontended on behalf of the appel- 
lants that the disoassion as to the right of 
appeal in Appeal No. 21 was aoademioal, 
inasmaoh as there was admittedly a right 
of appeal in Appeal No. and the reafons 
for the setting aside of the award, given 
by the learned Judge, most be considered; 
that the learned Judge would not have 
set aside the award if be had thought be 
bad power to extend the time; that the 
Court of Appeal under Order XLl, rule 
33 has power to pass any deoree or make 
any order wbioh ought to have been 
passed or made; and, oonseqaently, that 
the Court of Appeal, if it thought right, 
oould, in Appeal No. 22, make an order 
extending the tim^, and so make the 
award effective. 

In my judgment, the point is purely a 
teohnioal one: the applioations, though two 
in form, were heard as one matter, and 
the substance of it was, that the appel- 
lants were alleging that the award oould 
be made effective provided the Court 
would extend the time; the respondents, 
on the other hand, were alleging that 
the award was incapable of execution and 
was incapable of being turned into an 
effective award by an order of the Court. 

The learned Judge set aside the award, 
because be was of opinion that be had no 
power to extend the time or lo remit 
the matter to the arbitrators. The appel- 
lants contend that he had power to extend 
the time. 

If we were to accede to the responderits’ 
oontentioD that this Court could not go 
into the question of the Court’s power to 
extend the lime, this Court would le in 
the position that it could entertain an 
appeal from the learned Judge’s decision 
to set aside the award but it oould not 
oouBider bis reasons for that decision aiid, 
further, that if it did consider his reasonp, 
end even if it came to the oonolueiou 
hat his reasons were ill-founded and that 
0 had power to extend the time, p.till the 
yOurt could not interfere with hia decision 
lu that respect because there was no 


right of appeal from his order refusing 
to extend the time. 

This would lead to a most unreasonable 
result. Id my judgment, even if there is 
DO appeal against the order refusing to 
extend the time, which I do not decide 
this Court in considering the ’Appeal 
No. 22, which is against the order setting 
aside the award, must consider the learned 
Judge’s reasons for bis decision; and if 
the Court comes to the oonoldsion that 
the learned Judge’s reasons were ilUfounded 
and that be was wrong in holding that 
be had no power to extend the time, and 
so make the award effective, this Court 
would have power to make an order for 
extension of time under Order XLI, 
rule 33. 

The first question to be considered on 
the merits of the appeal is whether the 
Court has power to extend the time. As 
I read the learned Judge’s jadgment, it 
is clear that be would have extended the 
time for making the award if he had 
power 80 to do; but be came to the 
conclusion that be had no such power and 
he based his decision on the judgment cf 
Harington, J., in Skib Krishna Dawn Sf Co. 
V. batish Ohunder Duit (1). 

This case, however, depended upon the 
provisions of the Civil Procedure Code. The 
case wbioh I have now to consider depends 
upon the provisions of the Indian Arbitra- 
tion Act and, in my judgment, it is not 
covered by the case cited, 

Section 12 of the Indian Arbitration 
Act provides that the time for making 
an award may, from time to time, be 
enlarged by order of the Court, whether 
the time for making the award has expired 
or not. 

The Court, therefore, has power to 

enlarge the time, though the time for 

making the award has expired, as in this 
case. 


It was, however, oontended that this 
power oould not be exercised by the Court 
after the award wae made. In my jndg- 
ment this is not so, ® 

if Arbitration 

ot I»89. le, in all material respects 
identioa w.th eeotion 12 of the lE 

Arb.trat.on Aot and with referenir to 


(11 12 Ind. Cas. 13; 38 C. 622. 
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ttat .eotion it was deoided by the Coart 
of Appeal in Knowles & Sons, Li. v. Bolton 
0„rr.om'»'o» ‘hat the Coart had 

£ a “ s 

.- fix ‘ S : .x 

L “" sU “.£' £“{ • 

award has been in fact made. 

The above was not slrenaoasly disputed; 
bnt it was arged on behalf of the - 
Bpondents that the inrisdiot.on given by 
section 12 conld not be exercised by the 
Court, after the award has been 
as it was in this case, under section 13 
of the Act. It was argued that, having 
regard to the position of section 13 in t e 
Mi. and to the fact , that it came after 
flection 12, and having regard to the 
^xpiess te;ms of section 13. the time for 
making the fresh award was 1'“'*®'* 
the three months mentioned in the 
section, unless at the time of the order of 
remission the Judge, who made the order, 

°Tu my IXment this contention is. not 
well-founded, and I think the power given 
to the Court hy section 12 to enlarge 
the time is not limited in the 
suggested and may be exercised from time 
to time, and even after the award has 
been remitted by the Court to the arbitra- 

U was then urged that the Jndioial 
Committee of the Privy Council had not 
followed the English eases, and reference 
was made to the case of Baja Ear Ear<un 
Sinah v. Ohaudhrain Bhagwant Kuar (6), 
This case was the basis of Haringbjn, J. a 
decision in the case already referred to. 

It was decided entirely upon the con- 
struetion of the Civil Procedure Code 
then in force, and in the Judicial Com- 
mittee’s judgment it U pointed out that 
the construction of the section of the 
Code could not be much aided by ana- 
logies drawn from the sections of the 
English Common Law Procedure Act. 

As already stated, the present case does 

nrifc deoend upon the provision? of the 
(2) (1^) 2 Q B. 25S{ 69 L. J. Q. B. 4Sl; 48 W. R. 

433; 82 L. T. 229; 16 T. L. R. 283. 

^3) 13 A. 300; 18 1. A. liO; C Sar. P. C. J. U (P. C.) . 


Civil Procedure Code, but upon toe 
provisions Of the Indian Arbitration Aet, 
Ini in my judgment the case cited does 

not govern the present one. ti,. 

For these reasons, in my judgment, the 

learned Judge had power to enlarge the 
time for making the fresh award. OTsn 
though there had been au order of remiasion 
and the award had been in faot made. 

It remains to oonsider whether the 
learned Judge ®tould have enlarged the 

time.' I have already said that it is 
apparent from the learned Judge e 
iuagmenfc that h& would have e°Urgei the 
time, if he had considered that he bad the 
power 80 to do. and the merits of the appel- 
lants’ applioatioQ to enlarge 
not been seriously disputed in this Court, 
and. in my judgment, the time for making 
the fresh award should be enlarged until the 
Slst October 1918, in accordance with the 

appellants’ application; s'* 

which was made on the 24th October 1918, 

should be effective. iu*-- 

The result is that, in my judgment, these 

two appeals, which are in reality one appeal, 

should be allowed with costs; the two orders 

of the learned Judge should be aet aside and 

the time for making the fresh award should 

be enlarged until the 31st October 19ia. 

ani the award should be restored to the file. 
Thff respondents must pay the appellants 
costs of the proceedings before Ohaudhun. J. 

WooDBOFPA, J. — I agree. 

Appeals allowed. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 4l6 of 1918. 

July 2by 1919. 

Prcsenl:— Sir Norman Maoleod, Kt., 
Chief Justice, and Mr. Justice Heaton. 
TIPANGAVDA SANDAWANGAVDA 
G AVD A R— Appellant 
versut 

RAMANGAVDA VBNKANGAVDA 

GAVDAR^REaPONDlMT. ^ ^ 

Civil Procedure Code (Aoi V 0 / 1008 ^ 

89 -Execution of decree Sale, application to set- 
whether cun bemude to o^icer conducHi^ eulet 
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AnappUcatioa under Order X XT, rule 89 of the 
Oitil Procedure Code to set aside an auction sale 
most be made to the Court, [p dn,col 2 .] 

The Oullector or other officer coniuotin? the sale 
is not the ** ’ourt‘* within the meaning of Order XXl, 
role 89 of the i'itil Procedure Code- Therefore, an 
application under that rule made to the Collector or 
other officer cannot be considered as having been 
properly made. [p. 671, col, 2.] 

SMODd appeal against the deoision of the 

Distriot Judge, Dbarwar, in Appeal No. 4 of 

1916^ reversing the deoree pa^sad by the 

Sabordinate Jadge at Havery, ia Misoellane* 

oas AppHoatioo No. 60 of 1915. 

Mr. 3. T, Ahkyanicar, for the Appellant. 

Mr. 0. S. Mu^gaonkar, for the Respondent. 

JCOaMENT. 

MaoLiOD, 0. J.— This was an appltoatloo by 
.the jhdgment'debtor to have an aaotion sale 
held' by the Mamlatdar of Hangal set aside 
lUnder Order XXF, rale 8^, on the ground that 
the had deposited in the Matalatdar’s office 
Rs. 154 12 10, inolading 5 per cent, of the 
parchaae money, and bad applied t) the 
Mamlatdar to set aside the sale that was 
held .on the 15th April i915, bat was re- 
ferred to the Civil Court, As the Court was 
closed and re opened on the i9th May, the 
period of limitation expired on the 19Gh May, 
but the application was not made until the 
13th July. It was then argue i that the 
appUe,^tion to sat aside the sale made to the 
Mamlatdar was an application to the Oaurt, 
and that, therefore, it wag within time. The 
trial Judge disallowed the application, and 
this order was reversed on appeal, mainly on 
the authority of Mathuji v. Konda-.i (1) where 
it was held by the Court that the application 
and deposit to a Ksvenue Officer should be 
looked toon the gneationof limitation. That 
decision was under section 310 A. of the Civil 
Procedure Code of 1882, and the learned 
Judges thought that having regard to the 
words of that section the essential fact upon 
which the action of the Court was to depend 
was the deposit within thirty days, and nob 
the fact that the application was to have b^eu 
made within that period. But now the psriod 
of limitation for an application to set aside a 
sale 18 transferred from the Civil Projeiore 
Code to the Limitalion Act, and it is e\'pre=-» 
y provided that such an applioitjon must 
f within thirty days from the d .te 

® jhe sile. Ic has bsen argued that the 
collector or the Mamlatdar or the Revenue 

vl) 7 Bom. L. H. 263. 


Officer executing a decree comes within the 
definition of the word ' Oourr,’* so that this 
application was made within tine, N^w it 
is obvious that the Rsvanns Officer under the 
rules passed under seotiou 320 of the old 
Code, which are still in force, has no power 
to consider an application to set aside a sale. 
If the application be made to the Cjlleotor 
or other officer witbio the time limited by 
law, then he should refer the applicant to 
the Civil Court. That, as 1 read rule 17 of 
the rules, means that the Collector or other 
officer oanuot be oonsidered as a Court 
within ibe meaning of Order XXl, rule 89, or 
the corresponding section 310A of the old 
Code, and, therefore, the judgment debtor 
who presents bis applioatioo to the Collector 
cannot stop limitation runuing against him, 
unless after having been referred to the 
Civil Court be presents bis applioatioo there 
within thirty days. He is not protected by 
section 14 of the Limitation Act, which only 
excludes .time daring which a party has been 
prosecuting with due diligence another civil 
proceeding whether in a Court of first in- 
stance or in a Court of Appeal against bis 
opponent. But I see no hardship in this. It 
is quite clear that the application to set aside 
the sale most be made to the Court. The 
party desiring to make that application has 
thirty days within which to make it. If he 
makes it to a Collector or a Heveoue Officer 
BO shortly before the period of limitation 
pxpires that he has no time to go to Court, 
then that is his own fault. Here in this 
case there is no hardship whatever. 
The judgment-debtor had over a mouth in 
which to present bis application to the 
Court after he had been referred to the Court 
by the Mamlatdar, and he did not ohooSe 
to present his application until July. In my 
opinion, therefore, the order of the lower 
Appellate Court Was wrong. We allow the 
appeal, set aside the deoree of the lower 
Appellate Court and restore that of the trial 
Court with costs. 

Heaton, J.—i agree. Primarily an appli- 
catiOD.underrQle b9of Order XXt of the 
Civil Preoedure Code must be made to the 

application in this matter was 

farat instance, and not made to the Court 
until long after the time allowed, unless the 

Oollector or the Mamlatdar can he regarded 
authonzsd to receive such applioatfons 04 
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behalf of the Court- We are asked to infer 
suoh authorization from rule 17 of the rules. 
It Seems to me this rule oan bast be read as 
meaning that the Colleotor should not reeeive 
applioations, bafc should return them to 
any one presenting them to him with an 
intimation that the persons presenting them 
must go to the Civil Court. On that inter- 
pretation of rule i7 it follows that this 
appeal must suooeed, and I agree with the 
order proposed. 


Appeal allowed. 


PATNA HIGH COURT, 

Second Civil Appeals Nos. 423 to 427 
AND 545 TO 548 oP 1918/ 

Deoember 1*2, 1919. 

Prcsenf:— Mr. Justice Contts and Mr, Justice 

Sultan Ahmed. 

In S. a. 423 of 1918. 

JAGDBO NARA.IN SINGH— Plaintiff 

— Appellant 
versus 

BHAGWAN MAHTO— Defendant 

BSPOlC DBNX 

Bengal Tenancy Act (VIJI B. C. of 1885), ss, 60 (2), 

Tenant recorded as occupancy tenant, whether 

entitled to presumption xmder $. 60 (2). 

A tenant who is recorded in the Record of Eights 
as an occupancy ryot is, by reason of the provision 
of section 115 of the Bengal Tenancy Act, not 
entitled to the beneEt of the presumption arising 
under section 60 (2) of the Act. 

Appeal from a decision of the Subordinate 

Judge of Patna. 

Mr, Nirsu Narain Stnha, for the Appellant, 
Messrs. Bimla Oharan Sinka and 3f, S, 

Sinha, for the Respondent. 

JUDGMENT. 

Oouns, J.— These appeals arise out of 
suits for enhancement of rents. The suits 
were partially decreed in the Court of 
first instance. On appeal the whole of the 
suits have been dismissed. The landlords 

have appealed. . ■ .. 

The first point that arises in the suits 

is whether a tenant who has been recorded 

as an occupancy raiyat is, or is not, en- 


titledin view of section 115' of the BAiigal 
Tenancy Act to the ‘^preshmption arising 
under section 5u (2) of that Act. The 
learned Subordinate Judge. folloVtog the 
decisions ID the t^ecretary of Sthte for In'^ta 
v. Kajimuidi (1) and MoAora;a Sadha 
Kishore Manikya Bahadur v. limed 
Alt (2), which was followed by Mnlliok, 
J., in the case of Pirthi Chand Lai Choitdhry 
V. Sheikh Mohamed Tahir (3), has dMided 
that seotion 115 does not stand in the way 
of the tenants. The decisions in Secretary 
of State for Jndta v. Ka^iinuddi (l) 
and Uaharafa Badka Kishore Martikya 
Bahadur v. Vmed Alt (2) have been dis- 
sented from in the Full Bench ruling in 
firthi Ohand Lai Okoud/try v. Basarat AU (4), 
and this decision has been folloAed in the 
ease of Pandit Harihar Persai Bajpai y. Ajub 
Misir ( 5 ) and in Birendra Kishore 
Manikya Bahadur v. Faituddi (6) and in 
Quru Ckaran biandi v. Sarah Alt (7). In my 
opinion the view taken in the Full Bench 
case of the Oalontta High Court or the 
Ifttar decisions of that Court is the correct 


interpretation of the law. 

We are asked, however, in view of the 
further remarks made in the judgment of 
the learned Subordinate Judge not to in- 
terfere with bis decision. All that •‘ he has 
said is that it has been submitted that as 
all the lauds have deteriorated on account 
of the sluice gates and there is no supply 
of sufficient water on the lands, no en- 
hanoement should be allowed. Without 
discussing the matter, he says there is 
much force in this contention.” It is perfect- 
ly clear that be has really not considered 
this question but that bis whole decision 
is based on his finding with regard to 
section 115. His decision as to whether 
the lands deteriorated or net, is not in ac- 
cordance with law. I would, therefore, set 
aside these decrees and would remand the ap- 
peals for re-bearing. Costs to abide the result. 
Sdltan Ahmed, J. — I agree. 

Decrees set aside. 


(1) 26 0.617. 

(2) 12 0. W. N. 904. 

(3) 35 lad. Oaa. 427; I P. L. J. 67; 3 P. L. W. 427. 

(4) 3 Ind. Gas. 44T; 37 0. 3J{ 13 0. W. N. 1149 
(P. B.); 10 O.L. J. 3l3. 

(6) 22 Tnd. Cas. 604; 45 0, 930. 

(6) 22 Ind. Cas. 943. 

(7) 52 Ind. Caa. 79; 30 0. L. J. 9; 23 0. \7. N. 1041. 
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PATNA HIGH COURT. 

CiTiL Criminal Revision No. 27 or 1919. 

November 3, 1919. 

Present: — Mr. Jasfcioe Das. 
PADARATH SINGH and another — 

Petitioners 

tersus 

RATAN SINGH — Opposite Paktt. 

Criminal Procedure Code [.Act V o/ 189H\ s. 195 — 
Penal Code {Act XLV of 186J,’, s. 193 — Sanction, to 
proiecuie granted by Munsif^Order ajfirtned by 
District Judge — High Court, whether can interfere — 
Sanction to prosecute for perjury, when to be granted 
— Perjury, conviction for, when can be upheld — 
Practice — Patna High Court, tohetker bound to follow 
practice of Calcutta High Court. 

Where sanction to prosecute given by a Muusif is 
confirmed on appeal by the District Judge, tho 
High Court has power to interfere with the order 
of the Distriot Judge under section 195 t6j of the 
Criminal Procedure Code. [p. 677, col. 1.] 

Where there is great delay in applying for 
sanction to prosecute for perjury, and where the 
Magistrate would have to determine tho question 
by merely weighing the evidence on both sides, 
sanction ought not to be granted, [p. 677, col. 1 .] 

No person can be convicted under section 193 of 
the Penal Code except on proof that it is impossible 
that the statements of tho party accused luado on 
oath can be true. [p. 677, col. l.j 

Where there is a general practice sanctioned by 
concurrent decisions in tho Calcutta High Court, 
the Patna High Court will not depart from it. [p. 674, 
ool. 1.] 

Oivil orimiDal revision against tbe order 
of tbe District Jadge, Patna, dated the 17th 
July 1919, refusing to revoke in appeal tbe 
sanotioD granted by the Muoeif, Patna, on 
17th February 1919, for the prosecution of the 
petitioners under various sections of tbe 
Indian Penal Code. 

Messrs. A. Sen, Yunus and J. N. Sen Gupta, 
for the Petitioners, 

The Assistant Government Advocate, for 
the Opposite Party. 

JUDGMENT. — This application is directed 
Against an order of the Distriot Judge of 
Patna refnsing to revoke a sanction granted 
by the Mnnsif under section 195 of the Code 
to prosecute the petitioners under section 193, 
Indian Penal Code, for making certain 

Statements before the Mnnsif in a suit before 
him. 

The Srst question which I have to consider 
w, what is the power of this Court to interfere 
with the order of the District JudgeP 
Clearly the order is not an order in a criminal 
•ase, and, therefore, this Court has no power 


to revise that order under the revision sec- 
tion of tbe Criminal Procedure Code. It is 
conceded that the power exists nnder section 
115 of tbe Oivil Prooednre Code and nnder 
section 107 of tbe Government of India 
Act, bat it is argued that oiroamstanoeB 
which would attract the jurisdiction of this 
Court under tho Civil Procedure Code or 
under the Government of India Act are not 
present in this case, and that, therefore, this 
Court will be loath to exercise its juriediotion 
under these provisions. The only other 
section under which power may exist is 
section 195 itself. Is there any power under 
section 1 95, Criminal Procedure Code, to inter- 
fere with the orders of the District JudgeP 
That is the subatantial question which I have 
to decide. 

If I had to decide this point for tbe hrst 
time, I would have considerable diffionity in 
bolding that there is any power under the 
Code to interfere with the order of the Dis- 
trict Judge when the Distriot Judge approves 
of the course taken by the Munsif either in 
granting sanction or in refusing sanction. 
Clause (6) of section 195 runs as follows: 
“Any sanction given or refused under this 
section may be revoked or granted by any' 
authority to which the authority giving or 

refusing it is subordinate ” If 

there was nothing else in section 195, then, 
in my view, there would be ample power in 
the High Court to revoke a sanction granted 
by the Mnnsif, because there cannot be any 
doubt that the Munsif is subordinate to 
tbe High Court. But clause (6) must be 
read together with clause (7), which gives 
a statutory meaning to tbe word ^subordinate' 
which, in my judgment, it is impossible to 
ignore. Tbe material portion of clause (7) 
runs as follows: — ' For the purposes of this 
section every Court shall he deemed to be 
subordinate only to the Court to which 
appeals from the former Court ordinarily 

lie ” The use of the word *deemed’ 

is significant. It implies that tbe position 
deliberately created by clause (7) may not 
be true outside section 195 and may be purely 
artificial, but that, for the purpose of section 
195, a Munsif’s Court is subordinate only 
to that Court to which appeals from the 
Munsif’s Court ordinarily lie, and to no 
other Court. Therefore, the short point is, 
to which Court do appeals from the Munsif’a 
Court ordinarily lie? Only one answer ig 
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possible to the question, and that is, to the 
Court of the Distriot Jndge and not to the 
High Court. Therefore, it would appear that 
the only Court which oan revoke a sanction 
granted by the Munsif is the Court of the 
Distriot Judge. 

But it was argued that, as the Court of the 
Distriot Judge is clearly subordinate to the 
High Court, this Court is competent to set 
aside an order passed by the Distriot Judge 
under seotion 195. The answer to this 
argument seems to be that seotion 195, olause 
(6), merely gives a poner to revoke a sanc- 
tion granted by the sanotioning Court or to 
grant a sanction refused by the sanotion- 
ing Court. Can it be said, in this case, 
that the Distriot Judge has granted a sano* 
tion for the proseoution of the petitioners? 
In my opinion, it oannot. No doubt if the 
District Judge had differed from the 
Munsif, then his order would be an order 
either granting or refusing sanotion, and the 
High Court would have power under clause 
(6) of seotion 195 to interfere with the order 
of the Distriot Judge. It is on this ground 
that the judgment of the Full Bench of the 
Madras High Court in the case of Hufhu^ 
8wami Mudali v. Veeni Ohetti (1) oan be 
supported. But where the Distriot Judge 
merely affirms the order of the Munsif, 
it is difficult to see how he oan be said 
either to grant or refuse sanction, giving to 
the High Court any power to interfere under 
seotion 195. 

But whatever my opinion may be as to the 
construction of seotion 195, clause (6), it 
seems to me that I am conclusively bound 
by a construction put upon that clause by 
the Calcutta High Court and long acquiesced 
in, not only by that Court, but, so far as I 
oan see, by this Court ever since its oreation. 
In this Court we have adopted the principle 
that, where there is a general practice sanc- 
tioned by oonourrent decisions in the Calcutta 
High Court, we will not depart from it in 
Patna. If, therefore, Mr. Sen is right that 
the settled practice of the Calcutta High 
Court is to assert its jurisdiotion with 
reference to applications made before 
it against orders of Distriot Judges 
approving of sanotion granted by 
the Munsifs, then, speaking for myself, I 

(1) 30 M. 382; 2 M. L. T. 239; 17 M. L. J. 266 
(P. B.); 6 Cr. L. J. 102. 


would be loath to depart from that praotioe, 
merely beoau3e I would construe seotion 195, 
clause (6), differently. 

What, then, is the settled praotioe of the 
Calcutta High Court in this respect? The 
learned Assistant Government Advocate 
refers me to a case reported as Bamijuddi 
Mondol V. Bamodar QKoie (2) in support of 
his contention that there is no snob settled 
praotioe of the Calcutta High Court in this 
respect. In that case, the Calcutta High 
Court took the view that it was powerless to 
interfere under seotion 195 with an order of 
the Discriot Judge revoking a sanotion for 
proseoution granted by a Munsif. But Mr. 
Justice Bampini, who was a party to this 
decision, himself took another view in the 
later oases. In the case of JSabihur Bahman 
Y. Munshi Khodabux (3) Rampini, J., held 
that, where a sanotion to prosecute given by 
a Munsif was confirmed on appeal by the 
Distriot Judge, the High Court had power to 
interfere under section 195, clause (6). The 
point was again debated in the oase of Oirija 
SankaT Sop v. Benode Sheikh (4>. Mr. Justice 
Rampini was again a party to this decision. 
The learned Vakil who appeared 
to show cause expressly relied upon 
Hamijuddi Mondal v. Damodar Ohoee 
(2) for the proposition that the High 
Court was powerless to interfere under 
section 195, clause (6). Rampini, J., 
distinguished that oase in these words: 
*'That was a oase in which it was held 
that the High Court cannot interfere, 
under section 195, Criminal Procedure 
Code, with an order of the Distriot Judge 
revoking a sanotion for prosecution granted 
by a Munsif. But the present oase is 
one in which the Distriot Judge affirmed 
the sanction, and did not revoke it. . We 
think we have the power to interfere 
with such an order under sub-section (6) to 
seotion 195 of the Code of Criminal Pro- 
cedure.*’ I do not profess to under- 
stand the distinction which was made 
by that learned Judge, but the Madras 
High Court is probably right in pointing 
out that the decision in Hamtjuddi Mondol 
Djmodar Qhose v2) rested on tbe ground 
that an order revoking a sanction to 
prosecute was not a refusal of a sanction 

(2 1 10 0 W. N. 1026; 4 Or. L. J. 168. 

i3) U 0. W. N 195; 5 0. L. J 219; 5 Cr. L. J. 29, 

(4) 6 G. L. J. 2^2; 5 Or. L. J. 188. 
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within the meaning of sab'Seotion (6). 
Whatever may be the basis of Hamijuiii 
Mondol V. Damodar Ohose (2), that oase, 
at any rate, is no authority for the pro- 
position that the High Court has no 
power to interfere with an order of the 
Dietriot Judge approving of eanotion 
granted by the Munsif. The view of 
Bampini. J., who was a party to the 
deeision in Hamtjuddi Mondol v. Damodar 
Qhose (2). is olear and decisive on this 
point. 


The next oase to whioh I shall refer, the 
case of Emperor v. Har Prasad Das (5>, is 
of importanoe in that it lays down the 
settled praotioe of the Caloutta High 
Court in this respeot olearly and unambi- 
goously. What was really in debate in 
that oase was the power of the High 
Court to interfere with orders under aeotion 

Criminal Procedure Code by 
Civil and Revenue Courts. Holm wood. J,, 
in hia order of reference to the Pull 
Bench, said as follows: — '*Oar own view of 
the matter in a recent case was that 
there was no question as regards the 
iurisdiotioD of the High Court in sanctions 
under section 95, There it is expressly 
laid down that any sanction given or 
refused under this section may be revoked or 
granted by any authority to whioh the authori- 
ty giving or refusing it is subordinate, and 
the case of an Assistant Settlement 
Offioer the Special Judge would in the 
first instance deal with the matter, and 
^ the event of its going further, the Civil 
Bench of the group to which the oase 
belonged. It jg the settled praotioe in this 
Uourt to treat oases under section 195 by 
way of appeal, and no question as to the 
revisional powers of the Court or the 
powers under the Charter arises”. Holm- 
wood, J,, presided for a long time over the 
®®i^oh of the Caloutta High Court, 
authoritative statement as to the 
settled praotioe of the Calcutta High Court 

cannot be ignored. 

.. *3 another oase to whioh I mu^t refer, 

J?® oi Sam Frosad Malta v. liaghbar 

® a (6) on whioh the learned Assistant 
overnment Advocate strongly relied. In that 


^ 17 C. \y. N. (i 

Or. L.J. 197. 

Or. 1^33; 


oase. the Distriot Judge revoked a sanation 
granted by the Munsif. but directed pro- 
secution under section 476 of the Code. 
Having regard to the decision of the Full 
Bench in the oase of Begu Singh v. Emperor 
(7) the course adopted by the learned Dis- 
trict Judge could not be justified, and the 
High Court bad no difficulty in setting aside 
the order under section 476. But the High 
Court was olearly of opinion that the 
order of the Distriot Judge revoking the 
sanction granted by the Munsif was an 
erroneous order. It had, therefore, to con- 
sider the question whether it bad any power 
to set aside the order of the District Judge 
revoking a sanction granted by the Munsif. 
The oase, it will be seen, fell expressly 
within the ruling reported as Hamijuddi 
Mondol V. Damodar Qhose (2), from which 
the learned Judges could not differ without 
referring the point to the Pull Bench, 
And they solved the difficulty by interfer- 
ing under section 115 of the Civil Proce- 
dure Code. This is the whole decision, and 
I am at a loss to understand bow it may 
be said to assist the arguments of the 
Assistant Government Advocate. The head- 
notes* are entirely misleading, bat the aotnal 
decision is a clear intimation of the dis- 
agreement of the learned Judges with the 
view expressed in Hamtjuddi Mondol v. 
Damodar Ohose (2). The oase is certainly 
not an authority for the proposition that 


the High Court is powerless to interfere 
with the order of the Distriot Judge ap- 
proving a Munsif’s sanction. 

1 think Mr. Sen is clearly right in bis 
contention that it is the settled praotioe 
of the Calcutta High Court to exercise its 
jurisdiction in respeot of applications made 
before it against the orders of Distriot 
Judges approving of sanction granted by 
the Munsifs. 1 cannot say that this prao- 
tioe is against the Statute law of the 


lana, lor, inougn i wouia construe clause 
«' 6 ) differently, the Caloutta High Court 
has undoubtedly taken the view that ap- 
proval of sanction operates as giving of 
sanction and that, therefore, the High Court 
has power to interfere with the orders of 
District Judges. The question is whether 
1 ought to depart from this construction 

(7)34 0.551 (P. B.); U C.tV N 56S- RO t t 
608; 6 Or. r, J, 398. 2 T. Tong ' ^C.L.J. 

•Head-notes relate to 10 4 U 0. W, N,— 
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oi seotion 195 \27biob has been aoqa’iesoed in 
uninterruptedly fora large number of years. 
In my view, 1 ought not, unless there is any 
decision of this Court which directs me so todo. 

This brings me to the Full Bench de* 
oision of this Court to which I was a 
party in the case of Laljt Tewart v, 
E/nperor (8). The learned Assistant Govern- 
ment Advocate strongly relies upon the 
following passage in the judgment of Atkinson, 
J., with which I agreed: “Sanobions granted 
or refused by a Small Cause Court may come 
before this Court in its revisional jurisdiction 
under section 115 of the Code of Civil Prooe* 
dure, or pDJsibly uoder section 107 of the 
Government of India Ac*', but not certainly 
under the provisions of section 195 of the Code 
of Criminal Procedure, which is self con- 
tained and marks out and deSoes the pro- 
cedure applicable in its own terms.’* The 
sole question for our decision in that case 
was, to what Court could an applioatior, 
with respect to a sanction given or refused 
by a Conn of Small Causes under section 
195 of the Code, be made for its revoca- 
tion or grant, as the case may bs? The 
point that was in debate before the FjU 
Bench was, to what Court is the Court 
of Small Causes subordinate? The Full 
Bench decided that the Court of Small Causes 
is subordinate to the Court of the District 
Judge, and that, therefore, the District 
Court is the proper Court to review the 
order of a Provincial Small Jause Court grant- 
ing or refuslog a sanction passed under 
section 195 of the Cole. This is the only 
decision of the Fall Bench and is of course 
binding on me. It is worthy of notice that 
▲tkinsoD, J., based bis decision largely on 
the settled practice of the Calcutta High 
Court in this respect, and it will be useful 
to cite the following passage from bis judg- 
ment: '*It has been stated more than once by 
distinguished Judges of this Court that where 
a uniform course of practice existed referable 
to particular legal principles in the Province 
of Bengal before the partition, that then this 
Court would recognise such practice in the 
administration of law in this Proviuce” Mr. 
Justice Atkinson proceeded to say as follows: 
“Therefore, on tbe grounds of continuity 
from long established practice I would have 
thought that in this Province at least a 

(8> 52 Ind. Oas. 193j (1919) Pat. 329j -I P. L. J. 
609; 20 Cr. L. J, 577, 


new departure would not have been hastily 
embarked on .without ooneideration, which 
was inconsistent with the prior existing 
practice prevailing in old Bengal when the 
present Province of Bihar and Orissa fell 

within its jurisdiction.” 

The passage cited from the judgment of 
Atkinson, J., on which the Assistant Govern- 
ment Advocate strongly relies, represented 
our view of seotion 195, clause (6), but 
the question which has been argued before 
me was never in debate in the Full 
Bench case. There was no argument ad- 
vanced to ns on this point, no oases were 
cited on the settled practice of the Calcutta 
High Court in this respect, and we were 
not asked to consider whether, if and 
when tbe District Judge approved of the 
sanction granted by the Court of Small 
Causes, there would be any power in this 
Court to interfere with the order of the 
Dietiiot Judge. Had the case been argued 
before us from 'this point of view, it would 
have been difficult for us to depart from 
a ocnstruotion of seotion 195 long acquiesced 
in by the Calcutta High Court, / since we 
based our deoision largely on the practice 
that prevailed in Calcutta before the parti- 
tion. t still adhere to the view which 
I expresbed in that case, but, when the 
point ocmes before me expressly for deoi* 
sioD, 1 find it impossible to ignore the 
settled practice cf the Calcutta High Court 
in this respect. The expression of our 
opinion on this point in tbe Full Bench 
Case was in tbe nature of an obiter dictum 
and is of lo binding authority. In this 
oonneotioD, 1 may cite tbe following valu- 
able passage from tbe speech of Halsbury, 
L. 0., in the case of Quinn y. Leathern (9j: 
“There aie two observations of a general 
character whioh I wish to make, and one 
is to repeat what I have ver> often said 
before, that every judgment muet be read as 
applicable to tbe particular facts proved, or 
assumed to be proved, since the generality 
cf tbe expressions which may be found 
there are not intended to be expositions of 
tbe whole law, but governed and qualified 
by the particular facts of the case in 
which such expressions are to be found. 
The other is that a case is only ao authority 
for what it actually decides. I entirely deny 

(9) (1901) A. C. 496 at p. 606; 70 L. J. P. 0. 76; 86 
L. T. 289; 50 \V. R. 139; 65 J. P. 208; 17 T. b. R. 749. 
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that it oan be quoted for a proposition 
that may seem to follow logioally from it.*’ 

I bold that this Court has power to ques* 
tion the propriety of the order of the 
Distriet Judge approving the sanotion granted 
by the Munsif. 

The next point is, ought I to interfere 
iu this ease? In my view, I ought to inter- 
fere. There was great delay in this ease in 
applying for sanotion. In my opinion, the 
petitioners have been prejudiced by this delay, 
inasmuoh as the serving peon is now dead. 
The whole point in the oase is, was sammons 
in a Small Cause Court suit served on the 
opposite party or not? The oase of the peti- 
tioners is that summons was served. This is 
denied by the opposite party. There oannot 
be any doubt that the serving peon would, 
if be were alive, be an important witness 
in the oase. It is argued that delay is of 
no ooDsequenoe when the Crown applies 
for sanotion. That may be so, but still 
I have to see whether, in this oase, delay has 
prejudioed the petitioner. In my opioion, 
it has. In the next place, it oannot be 
shown in this oase with any oertainty that 
the statements made by the petitioners 
must neoessarily be false, as it oould if 
the petitioners bad made two oontradiotory 
statements. No person oan be oonvioted 
nnder eeotion 193, except on proof that it 
is impossible that the Btitements of the 
party aoonsed made on oath oan be true. 
I have always taksn the viev that sano- 
tion to proseonte for perjury shonld not 
he lightly granted in oaias like this, 
where the Magistrate wjnld have to de- 
termine the qnestioD by merely weighing 
the evidence on both sides. 

I would set aside the order passed by 
the learned District Judge and revoke the 
sanotion granted by the Munsif. 


Ordir se.t aside. 


UPPER BURMA. JUDICIAL OOMMIS- 

SIGNER’S COURT. 

Criminal Revision No, 794i op 1919, 
September 18, 1919. 

Present'. — Mr. Pratt. J. 0. 

ABDUL S ALAM— Applicimt 

VQrsus 

RAMNEWAL SINGH — Respondent. 

Criminal Procedure Code ^.4c/ V of 189'^^, ss. 179, 
181 (2) — Penal Code {Act ILV of 1860>, s. 406— 
Criminal breach of trust — Ojfence, what constitutes — 
Offence committed at one place, whether can be tried 
at another ^Jurisdiction, 

The gist of the offence of criminal breach of 
trust is the dishonest misappropriation, conversion 
or disposal of the property: the loss to the com- 
plainant is a consequence of the breach of trust 
and not necessarily an integral part of it. [p. 678, 
cols. 1 & 2.] 

Complainant authorised the accused to witlidraw 
certain money belonging to the complainant at 
Rangoon and to transmit it to him at Maymyo. 
The accusod withdrew the money but failed to 
remit it to the complainant. Uc was prosecuted 
for criminal breach of trust at Maymyo: 

Held, that inasmuch as the money had been 
received, retamod and misappropriated at Rangoon, 
tho Rangoon Ci>urt3 alouo had jurisdiction to try 
tho case. [p. 679, ool. 2.] 

Mr. O. H. Campagnac, for the Applicant. 

Mr. P. N. Bose, for the Respondenta. 
JUDGMENT. — Ramoewal Singh, oontrao* 
tor of Maymyr, filed a oomplaint agAinat 
Abdnl Salam of Rangoon before the Sub- 
Diviaional Magistrate, Maymyo, oharging 
him with criminal breach of trust under 
section 406 of the Penal Code. 

Complainant’s oase was that he deposited 
Rs. 9,000 with the Superintendent of Police 
Supplies, Rangoou, in oonnection with 
tenders for oartain contracts. 

He gave Abdul Salam a power- of-attorney 
to withdraw this Rs, 9,000 from the Super- 
intendent of Supplies, on an express agree- 
ment that he was to remit half the money 
to complainant at Maymyo and deposit the 
other half as security for a rice contract 
with the Superintendent of Police Supplies, 
The accused drew the money but failed to 
remit or bring any to Maymyo and failed 
to account for it. 

The allegation is that aoonsed has mis- 
appropriated the money and that part of it 
has been paid without authority to non 
Haji Rahamat Ulla. 

The alleged breach of trust took place in 
Pengoon. Objection was taken to the juria- 
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diotioD of tbe Magistrate at Maymyo, but 
the Magistrate on the authority of Queen* 
Mmprees v. O'Brien (1) held that seotion 
179 of the Code of Criminal Procedure gave 
him iuriediotion. 

Accused is at present within the local 
limits of tbe appellate jurisdiction of this 
Court, which is now asked to revise the 
order of the Sub-Divisional Magistrate and 
decide under tbe provisions of section 185 of 
the Criminal Procedure Code by what Court 
the offence should he tried. 

Seotion 181 (2) of the Criminal Proce- 
dure Code provides that the offence of 
criminal misappropriation or of criminal 
breach of trust may be inquired into or 
tried by a Court within the local limits of 
whose jurisdiction any part of the property 
which is the subject of the offence was 
received or retained by tbe accused person, 
or the offence was committed. 

According to the allegations of complain- 
ant the money was received, retained and 
misappropriated in whole or in part in 
Rangoon and, therefore, there is no doubt 
that under section 181 (2) the Rangoon 
Courts have jurisdiction to ‘try the case. 

It is argued, however, that under section 
179 the case is triable in Maymyo, because 
the failure to remit the money to com- 
plainant there has caueed a loss to bimat 
Maymyo. 

Seotion 179 runs as follows: When a 
person is accused of the commission of any 
offence by reason of anything which has 
been done, and of any consequence which 
has ensued, such offence may be inquired 
into or tried by a Court within the local 
limits of whose jurisdiction any such thing 
has been done, or any such consequence 
has ensued.” 

If seotion 1/9 is read as it stands in con- 
nection with tho deBnition of criminal 
breach of trust given in section 405 of the 
Penal Code, it would appear that the ap- 
plicant, Abdul Salam, is accused of the 
commission of tbe offence of criminal breach 
of trust by reason of the misappropriation 
of the money in Rangoon and not because 
of the consequent loss, which has ensued 
to complainant at Maymyo. 

The gist of the offence of criminal breach 
of trust is the dishonest misappropriation, 


conversion or disposal of tbe property, which 
in the present case is alleged to have taken 
place in Rangoon. 

Tbe loss to the complainant, which has 
accrued in Maymyo, is a consequence of 
tbe alleged breach of trust and not neces- 
sarily an integral part of it. 

In Queen* Empress v. O'Brien (1), however, 
Sir John Edge, 0, J., took the view that 
where R, being in charge, on behalf of a com- 
pany at a place in Bengal, of certain goods 
belonging to tbe company and being ordered 
to return tbe goods to Oawnpore, where 
the office of tbe company was, did not do 
so and failed to account for tbe goods or 
their value, tbe Courts at Oawnpore had 
jurisdiction to inquire into tbe charge, inas- 
much as the consequence of B's acts, oic., 
loss to the company, occurred in Cawnpore. 

To my mind this view is hardly in aoco'rd- 
ance with what appears to be the obvious 
construction of seotion 179 of tbe Criminal 
Procedure Code. No doubt the loss, which 
is the oensequenoe of B's acts, occurred in 
Cawnpore, but the loss was the consequence 
of the misappropriation elsewhere, and B 
was accused primarily on account of the 
misappropriation and only secondarily on 
account of the consequence of his act. 

It was the dishonest misappropriation 
elsewhere and not the resulting loss at 
Cawnpore, which constituted bis offence. 

This was the view taken in the later 
Allahabad case of Oaneshi Lai v. Nand 
Kishore (2) by Karamat Husain, J., who 
in tbe course of his judgment observes: Tbe 
word consequence’ in this seotion, t.e., 179, 
Criminal Procedure Code, in my opinion, 
means a consequence, which forms a part 
and parcel of tbe offence. It does not mean 
a consequence, which is not such a direst 
result of the act of tbe offender as to form 
no part of tbe offence.” 

With this expression of opinion, I am 
entirely in agreement, and it was approved 
by a Bench of tbe Madras High Court in 
the leading case of Rambilast Inre (3), 
where tbe effect of various Allahabad rul* 
ings on the point in question was discussed. 

It was there pointed out that '^The offence 
of criminal breach of trust is completed 

(2i 16 Ind. Cas. 319( 34 A. 487* 10 A. L. J. 46* 13 
Or. L. J. 479; 

(Si 26 1nd. CaB 186; 88 M. 689; 16 M. L. T. 605; 
(1914) M. W.N. 894; 29 M. L. J. 176; 16 Or. L. J. 688. 


<1) 19 A. Ill; A. W. N. (1896) 191. 
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(asBaming a preliminary trnat) by the mia* 
appropriation or oonveraion of the property 
diBbone8tly....It la only the intention whioh 
ia eaaential. Whether wrongful gam or 
loss aotually results is immaterial; it is a 
oonBeQ.uenoei but no essential part of the 
offence, and a person is not aooused of the 

offence by reason of it.** 

The judgment is particularly apposite to 
the facta of the present case and the con- 
tinuing portion may well be quoted: — 

“The learned Public Proaeoutor hae drawn 
our attention to • the second part of section 
405, which deals with dishonest use or dis- 
posal of property in violation of law or con- 
tract. He says accused had contracted by 
letters received at Dharapuram to remit the 
amounts to the complainants there; and 
argues that the contract was broken by 
failure to deliver the money at Dharapuram, 
and that this fact gives jurisdiction to the 
Erode Court. 

"We are unable to follow this reasoning. 
In the first place the present case falls under 
the first, and not the second part of the sec- 
tion: the complaint clearly charges dis- 
honest misappropriation to accused’s own 
use, and not use or disposal in violation of 
law or contract. 

** Secondly, if ii were otherwise^ the offence would 
he committed where the dishonest use or disposal 
took place not where the contract was made or 
should have heeri peformed.'^ 

On behalf of complainant Rajani Renode 
Ohnkravarli v. All India Banking and Insur- 
ance Oo. (4) is cited, but the oircnm'^tnnoes of 
the two oasee are not parallel. The o' li- 
plaint in the Calcutta case contained allega- 
tions of cheating, forgery and fraudulent 
tampering with a document and the Court 
was of opinion that there was no doubt on 
the allegations that the Coorte at Tjahore and 
Ohitiagong were equally competent to exer- 
cise jurisdiction. 

There was, therefore, no doubt as to the 
Court by whioh the offences could be tried 
or enquired into. 

In the present case it is not disputed th»fc 
the offence is triable at Rangoon, i 
it is more than doubtful if the .\i'.yuiyo 
Court has jurisdiction. 

Section 181, sub section 2, exoiessly lays 
down where the offence of oi iminal breach 

U) 22 Ind. Gas. 19:; 41 C. 305; 1? 0, W. N. 1207; 
l6 0r.L,J.48. 


of trust can be tried, and under that section the 
Maymyo Court certainly has no jurisdiction. 

It does not appear to be justifiable to 
appeal to seatiou 179 and strain what I take 
to bo its plain construction in order to give 
the Maymyo Court jurisdiction, simply be- 
cause complainant resides in Maymyo and it 
would suit his personal convenience to have 
the case tried there. 

My decision is that the offence must be 
inquired into or tried by a Court in Rangoon. 

Application allowed. 


BOMBAY HIGH COURT. 

Civil Application N^o. 681 of 1919. 
October 15, 1919. 

Present'. — Sir Norman Macleod, Kt., Obief 
Justice, Mr. Justice Heaton and 
Mr. Jnstioe Kajiji. 

/n re JIVANDAIj VARAJRAI DESAI 

AND OTflERS — RESPONDENTS 

Letters Patent {Born.) 1866, cl. lO—Bombay 
Pleaders RegtUafionClI of 1927j, s. SG—'Hishehaviour’* 
meaning of-^Disciplinarij jurisdiction of High Court, 
extent o/— Satyagraha pledge, signing of, hy lawyer, 
lohether unprofessional. 


In tho cxerciso of its disciplinary jurisdiction 
tUo High Coui-t can deal with a legal praotitioner in 
tho same way as if ho were applying for enrolment, 
[p. H82, col. 1.] 

Tiio torm “misbehaviour” in section 66 of Bombay 
Regulation II of 1827 is not restricted to mis- 
beliavLour in the strict course of a Pleader’s pro- 
fessional duties, but includes general misbehaviour. 


[p. 681, col, 1 ] 

Tiioro may be acta which would entitle the High 
Court to rofnse admission to a candidate seeking 
to be eurolled as a Pleader or an Advocate, or to 
consider that it is improper that a Pleader or 
Advocate should remain as a praotitioner of the Comt, 
although the acts complained of do not involve an 
imputation of general infamy or bad character, 
[p. 883, col. 1.] 

Whore certain legal practitioners signed the 
following pledge: 

“Being conscientiously of opinion that the Bills 
known as the Indian Criminal Law (Amendment) 
Bill I of uno and the Criminal Law (Emergency 
Powers Bill Hof 19’« are unjust, subversive of the 
principles of liberty aud justice, and destructive of 
the elementary rights of individuals on whioh tho 
safety of the community as a whole and the State 
itself is based, we solemnly affirm that in the event 
of those Bills becoming law and until they are 
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withdrawn we shall refuse civilly to obey these laws 
and such other laws as a committee to be hereafter 
appointed may think fit, and further affirm that in 
this struggle we will faithfully follow truth and 
refrain from violence to life, person or property: 

Held, that those who had signed this pledge were 
not fit persons to be allowed to continue as members 
of the legal profession, [p 684, col 1.] 

Sir Ohimanlal Setalvad (with him MesHrs. 
V, Divatia, 0. N. Thakor, Hatanlal Banch- 
hoddasi Jayakfir and M. H. J'akil), for the 
Respondent?. 

Mr. Bahadurjt, aoting Advooafce*General 
(with hiaa Mr. S. S. Fatkary Government 
Pleader), in support oF the notioe. 

JUDGMENT. 

Macleod, 0. J. — A notioe was issued by 
the High Court in its Disoiplinary Jarisdio* 
tion on the 12ch of Jaly 1919, against 
Jivanlal Varajrai Desai and Vallavbhai 
Jbaverbbai Patel, who are Barristers at 
law and Advocates of this Court, and 
Mr. Krisbnalal Narsilal Desai, High Court 
Pleader, at present praotising in the Courts 
at Ahmedabad. The reason for issuing the 
notice was the receipt of a letter from 
Mr; Kennedy, the District Judge of Ahmed* 
ahad, dated the 22cd of April 1919, which 
runs as follows:— 

1. *‘l have the honour to submit for 
the determination of their Lordships the 
question of tue Pleaders of this Court 
who have signed what i? known as the 
Satyagrabi pledge. The following arc the 
Pleaders practising here who have given 
in their names as members of the Satya* 
grahi league. 

Mr. Gopalrao Ramobandra Dabbolkar. 

Mr. Krisbnalal Narsilal Desai, High 
Court Pleader. 

Mr. Manilal Vallabbram Kothari. 

Mr. Kalidas Jaskaran Jhaveri. 

There are others who have not yet 
given in their names to me. 

2. 1 had an interview with the above- 
gentlemen on the 16tb and expressed my 
sentiments and elicited theirs. I asked for some' 
sort of satisfactory explanation of the sense 
in which they took the Satyagrabi oath. 
They have furnished an explanation which 
I do not think is satisfactory. I, therefore, 
submit the case for orders, as 1 supposo 
the question is general to all Districts. 


.9. As I understand the Satyagrabi oath, 
it binds the signatories not only to oppose, 
the Rowiatt Bills and cognate legislation, 
but to break all laws of whatever kind 
which a committee may decide should be 
broken. I gather also from the papers 
that some illegal acts have been already 
ordained. 1 cannot myself see that the 
public adherence to a body which has 
that rule binding on it, is consistent with 
the duty of a Pleader and the terms of bis 
Sanad, and 1 think the explanation furnish- 
ed by the Pleaders leaves matters much 
where they are. 

4. I am not in any way impressed by 
the temporary snspeneion of the illegal 
activities of this league. There can be 
no doubt (at least I have none) that 
suspension is merely a device to avoid the 
possibility of pnnisbment falling on the 
Safyagrabis in respect of acts directly or 
indirectly due to their teaching and in* 
fluenoe, the actual perpetrators of which 
and the instigators of which are likely 
to meet with condign pnnisbment. 

5. I am of the belief that tbs above 
gentlemen are sincerely and consoientioasly 
under the impression that the Bowlatt Bill 
legislation is a crime, and as they have that' 
impression, 1 would not blame them foe 
going to the edge of the law to oppose it. 
They are all men for whom I have con* 
siderable esteem, and I have known them 
and appreciated them for some years, and 
it is very painful for me to raise their 
case, but I am of the opinion that they 
are unfit to practise until they have sever- 
ed their connection with this leagne in 
the same public way in which they have 
joined it. 

6. There are also at least two Barristera 
who have joined and are prominent members 
of the local league. 

Mr. Jivanlal Varajrai Desai. 

Mr, Vallavbhai Jbaverbbai Patel. 

But I have no power to deal with them 
and very likely recent events in Ahmedabad 
may make it anneoessary to proceed against 
them. I enclose a copy of the Satyagrabi 
oath and of the explanation and covering 
letter of three of the Pleaders oonoerned. 
No one would be more pleased than myself, 
if it could be found tb^t the esplanatioq 
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was satisfaotory. Bat personally I am of the 
opinion it is not.’’ 

Aooompanying the letter were copies of 
what is known as the **Satyagrahi oath,” 
and letters to the Distriot Judge from 
Messrs. G. R. Dabholkar, Krishnalal Narsilal 
Desai, Ealidas Jaskaran Jhaveri and 
Maoilal Vallahhram Kothari, explaining 
their oondaot aa the Distriot Judge bad 
requested at an interview with them on 
the I6tb of April. It will be noted that 
the Distriot Judge did not consider ibis 
explanation satisfactory, and that be 
considered that those four Pleaders were 
uuBt to practise until they had severed 
their connection with the Satyagrahi league 
in the same public way in which they 
bad joined it. With regard to Messrs. 
Jivanlal Varajrai Desai and Vallavbhai 
Jbaverbhai Patel, Barristers'at law, who 
the Judge stated had joined and were 
prominent members of the local leagae, the 
Judge said be had no power to deal with them. 

This notice was issued under clause lO 
of the Letters Patent. A similar notice 
was also issued on Messrs. G. R. 
Dsbholkar, Manilal Vallahhram Kothari, 
and Kalidas Jaskaran Jhaveri, under 
clause 56 of the Bombay Regulation II 
of 1827, Cause has now been shown by 
all the respondents and it has been admit* 
ted by Sir Chimanlal Setalvad, who 
appeared for Messrs, J. V. Desai, G. R. 
Dabholkar and K. N, Desai, that whether 
they are to he dealt with under clause 
10 of the Letters Patent or clause 56 
of the Bombay Regulation II of 1827, 
the same principles are involved. 

In the case of Government Pleader^ Bombay 
V. Annaji Narayan Deskpande (1) it was 
held that the term ‘'misbehaviour” under 
clause 56 of the Bombay Regulation II of 
IS^? is not restricted to misbehaviour in 
the strict course of a Pleader’s professional 
Quties, bnt includes general uisbehaviour. 
And in Sarbadhicaryt In re (2) at page 

the following passage : — 

Their Lordships will not attempt to 
8ive a definition of reasonable caiue, ’ or 

, (1) 19 Ind. Cas. 629; 37 B. 364; 15 Bom. L. R. 231; 
l^Cr.L.* J. 257. 

(2) 34 1. A. 41 at p. 45; 9 Bom. L. R. 9 at p. 14; 4 A. 
U J. 34; 17 M. L. J. 74, n C. W. N. 273; 5 C. L. J. 

2 % L, T. Ij 6 Cr. L. J. 152; 29 A. 95 (P. C.). 


to lay down any role for the interpreta- 
tion of the Letters Patent in this respect. 
Every case must depend on its own oir- 
oumstanoes. It is obvious that the intention 
of the Crown was to give a wide discretion 
to the High Coart in India in regard to 
the exercise of this disciplinary antbority.” 


The powers of a Court in dealing with 
oases of alleged misoooduot against attorneys 
are described in Hill, In re (3). An attorney, 
while acting as a clerk to a 6rm of 
attorneys, in completing the sale of certain 
property, received the balance of the pur- 
ebase-monay, whijh he appropriated to bis 
own use. Go an application to strike him 
off the roll, he admitted the misappropria- 
tion, and it was held that although the 
misconduct was not committed strictly in 
bis professional character, yet, as it was 
misaondueb wbioh would have prevented 
him from being admitted as an attorney, 
the Court woull exercise its summary 
jurisdiotion, and punish the misconduct. 
Lord Blackburn said:— 

But where there is a matter wbioh 
wjuli subject the person in question to a 
criminal proceediug, in my opinion, a differ- 
ent principle must be applied. We are 
to see that the officers of the Court are 
proper persons to be trusted by the Court 
with regard to the interests of suitors, and 
we are to look to the obaraoter and 
position of the persons, and judge of the 
acts committed by them, upon the same 
principle as if we were considering whether 
or not a person is 6fc to become an 
attorney.” 

Lord Cookburn said:— 


1 . BLiuuiu ttuu, Id one consiaeration 

£ omitted, and wbioh, I think, is entitled 
to great weight. It is that put to ns in 
the course of the discussion, namely, that 
if these facts had been brought to our 
knowledge upon the application for this 
gentleman’s admission, we might have re- 
fused to admit him ; and I think the faot 

of his having been admitted does not alter 
hie position; having been admitted, we most 

deal with him aa if he were now applying 
for admission ; and as in the ease of a 
person applying for admission as an 
attorney, we shonld have considered ^1 


(3) (1868) 3 Q. B.641 at 
4Slj 37 L. J, Q. B. 295; 18 


647; 9 B. & s. 

b. T. 664} 16 W. R. 1061, 
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tbe oiroamstanoeB, and either have refused 
to admiti or have suspended the admission 
for a oertain time, so where a person has 
onoe been admitted we are bound, although 
he was not acting in the precise obaraoter 
of an attorney, to take notice of his mis* 

conduct.*’ 

It is not suggested that the respondents 
have done anything which would subject 
them to criminal proceedings, but that 
case is sufficient authority for stating that 
we can deal with tbe respondents in the 
same way as if they were now applying 
for enrolment* 

It is necessary, therefore, to carefully 
consider the terms of tbe document known 
as the Satyagiaha oath or pledge which, 
according to the copy sent to us by the 
District Judge, rnns as follows 

Being ooneoientiously of opinion that 
the Bills known as tbe Indian Criminal 
Law (Amendment) Bill I of 1919, and the- 
Criminal Baw (Emergency Powers) Bill 
II of 1913 are unjust, subversive of tbe 
principles of liberty and justice, and des* 
truotive of tbe elementary rights of indi- 
viduals on which the safety of the com- 
munity as a whole and tbe State itself is 
based, we solemnly affirm that in the event 
of these Bills becoming law and until 
they are withdrawn we shall refuse civilly 
to obey these laws and such other laws 
as a committee to be hereafter appointed 
may think 6t, and further affirm that in 
this struggle we will faithfully follow truth 
and refrain from violence to life, person or 
property/’ 

The movement to obtain signatures to 
this oath commenced in February. 1 may 
say at onoe that no one can reasonably 
object to the right of a citizen to express 
his opinion as to the merits cr demerits 
of a legislative measure proposed to be 
adopted by the Government and, if he is 
opposed to it, to take every means to 
induce Government to withdraw it, provid- 
ed he keeps within the bounds imposed 
by established law. The signatcriea to tbe 
oath have expressed their objection to these 
Bills which came to be known as tbe 
Rowlatt Bills, and affirmed that they would 
civilly refuse to obey them if they became 
law. Civilly according to the dictionary 
means in a polite manner, politely. 
It is suggested that civil or polite 


disobedience is the same as what is known 
as passive resistance. That is not so. 
Passive resistance connotes complete inaction 
in the presence of a command of law, that 
is to say, the refusal to do what the law 
commands, while disobedience includes the 
doing of something which is forbidden by 
law. Whether the disobedience is active 
or passive depends on the nature of the 
law which it is intended to disobey. 

Now we are concerned in this matter 
with the conduct of the respondents not 
as citizens but as Advocates and Pleaders. 

We have nothing to do with their political 
views, nor have we anything to do with ex- 
pressions of opinion on their part, however 
strong, against any particular measure 
proposed by the Legislature. But a public 
declaration made by an Advocate or^ a 
Pleader that he has hound himself civilly 
to disobey any laws which a committee to 
be thereafter appointed might think fit, 
appears to me to go very much further 
than a mere expression of opinion as to 
the merits of a Bill proposed by a Legis* 
lature. I take it for the purpose of the 
argument that the respondents, as Mr. 
Kennedy believes, were sincerely and 
conscientiously under the impression that 
the Rowlatt Bill legislation was a crime, 
and that they honestly thought that sign- 
ing the Satyagraba pledge would be a 
oonstitutional form of agitation against tbe 
passing of tbe Rowlatt Bills. But 1 have to 
consider whether the signing of such a pledge 
is consistent with tbe duties which they 
owe as officers of this Court. Advocates 
and Pleaders are a privileged class enrolled 
not only for the purpose of rendering as- 
eistanoe to tbe Courts in tbe administration 
of justice, but also for giving professional 
advice, for which they are entitled to be 
paid, to those members of the public, 
who require their services. Their position, 
training and practice give them immeuse 
influence with tbe public and their example 
must neoessarily have a much greater 
effect, whether for good or for evil, than 
tbe example of those who do not occupy 
this privileged position. It is not neces- 
sary in order for ns to be able to exercise 
our jurisdiction that any offence should 
have been committed, nor is it necessary 
that what the respondents have done 
should have subjected them to anything 
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like general infamy or impntation of bad 
obaraoter. The case of Wallace^ In re (4) 
was relied on by (he respondents. Ba( 1 
do not think that Lord Westbnry in giving 
judgment went so far as to say that an aot 
to render an attorney remaining in the 
Oonrt as a praotitioner improper must 
neeessarily be an aot oommitting an attor- 
ney to anything like general infamy or 
an impotatioD of bad obaraoter. That was 
an appeal from a deoision of a Canadian 
Oonrt, and as regards the respondent in 
the ease prooeedings of a different natore 
•onld have been taken aginst him for the 
aot oomplained of. Under the Letters 
Patent and the Regnlation each ease must 
be decided on its own facts, as their Lord- 
ships of the Privy Coanoil said in Sarbadht- 
cary*8 case (2) and in my opinion there may 
he aots wbioh would entitle ns to refuse 
admission to a candidate seeking to be en- 
rolled as a Pleader or an Advocate, or to 
oonsider that it was improper that a Pleader 
or Advocate should remain as a praotitioner 
of the Court, although the aots oomplained 
of do not involve an imputation of general 
infamy or bad obaraoter. This pledge, 
however, can be said to involve, if not 
directly, certainly indireotly, the profes- 
sional obaraoter and reputation of the re- 
spondents. Their duty as Pleaders and Ad- 
vocates under their Sauads is to advise their 
clients to the best of their abilities as to 
what the law is, not as to what the law 
should be in their opinion. Bat it would 
be impossible for them to keep their duties 
to the League separate from their profes- 
sional duties. This conflict would become 
the more prononnoed if any of the respond* 
ents bad occasion to adviee his client 
regarding one of the laws denounced by 
the league. 

Sir Ohimanlal was asked whether his 
clients would be able to give advice oon^oien- 
tionsly to their clients with out being in- 
floenceed by their pledge, and Sir Chinianlal 
j’cplied that they would give adviee as 

lawyers conscientiously and n''>t 
grahis, He was bound to pay t* at. hut the 
Atmosphere of this Court, before whi fi his 
clients have been arraigned, somewhat 

different to the atmosphere of their consult- 
ing chambers in Ahmedabad. Supposing 

^ ^ 283: 4 Moore P, 0. (n. b .) 140; 

wIi-J. P.O. 8j 16 W R 633; 16 E. R. 269. 


for instance the committee had denonnoed 
the Income Tax Aot, the respondents would 
be bound by their pledge to refuse to 611 
in the schednles sent to them for the pur- 
pose of assessment. If a client consulted 
one of (hem regarding the way in which 
the schedule should be fllled in he would 
be on tbe horns of a dilemma. Nvery 
member of the League of this description 
is of neoessify a propagandist. To arrive 
at tbe desired end as many adherents 
must be gathered in as possible, no oppor« 
(unity of doing so must be lost. It would, 
therefore, be tbe respondent’s duty as a 
Satyagrahi to persuade the client to disobey 
the law, it would be bis duty as an officer 
of tbe Court to tell tbe client to obey. 

It cannot be doubted for a moment that 
it is extremely undesirable that any of 
those who hold Sanads as Advocates or 
Pleaders of this Court should And them- 
selves involved in this conflict of duty. Then 
there is the danger of their example being 
followed by persons who do not possess 
that high moral obaraoter, that love for 
the truth, that abhorrence of all ideas of 
violence to life, person or property posses- 
sed by the respondents. It would appear 
OD the face of it that tbe signatory to the 
pledge abdicates all independent judgment 
in favour of an unknown body of his 
fellow signatories, I am told that if (he 
committee referred to in tbe pledge called 
upon the signatories in pursuance of their 
pledge to do aots repugnant to the respond- 
ents’ feelings, they would not act in ao- 
oordanoe with their pledge. If that is the 
case, the signing of the pledge would not 
involve any obligation on tbe part of the 
signatories to aot according to (be pledge 
and if a signatory considers himself entitl- 
ed to form his own opinion whether be 
should follow the lead of the oommittee 
or not, It follows that the pledge is worth- 
less and he would muoh better not have 
signed it But the publio ean only judge 
men by the.r aot.ons, and the more ignorant 
and less educated of the publio who sign 
the pledge and see the names of other 
signatories are not aognainted with the 
mental reservations of their fellow signa! 

i“"that thorVho" ive"i7h: r 

keep the law. I should^ini: 

.aelined to grant a Sanad of this' Conr^'t; 
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any one who I knew waa a signatory to 
this ple-ige, fori should not oonsider him 
a proper person to be enrolled in that 
privileged olaas referred to above. That 
being so, I should be inclined to say under 
the powers given us by the Charter and 
the Regulation that a person who had sign- 
ed this pledge was not a fit person to be 
allowed to oontinue amongst that privileged 

olass. 

Turning now to the letters of explanation 
given by the Pleader respondents to the 
Distriot Judge, I am not surprised at his 
expressing the opinion that they were not 
satisfactory. It must be remembered that 
those letters were written a few days after 
the lamentable riots on the 10th and llth 
April at Ahmedabad and, though I do not 
for a moment suggest that any of the 
respondents took any part either directly 
or indirectly in those riots, it is a matter 
of common knowledge that there bad been 
several meetings attended by thousands of 
millhands during March and the first ten 
days of April which were summoned by 
the leaders of the Satyagraha Sabha. 

Whether those meetings had any connection 

with the subsequent riots waa a question 
which was not discussed during the course 
of the arguments, hut it has already been 
the subject of judicial decision. The Dis- 
trict Judge considered he had no power to 
deal with the Barrister respondents; so 
the record contains no letter of explana- 
tion from them. Mr. J.V. Dssai, however, 
has put in an affidavit at the last moment, 
a proceeding which cannot be commended 
considering that the hearing of these 
notices has twice been adjourned for the 
convenience of the respondents, while Mr. 
V. J. Patel with wiser discretion has con- 
tented himself by being represented before 
us by Mr. G. N.Thakore who supported the 
argument of Sir Chimanlal. 

There is no need to deal with Mr. 
Desai’s afifidavit. It is sufficient to say that 
it does him no credit. 

I have refrained from dealing with many 
points contained in the argument of Counsel 
for the respondents, which concern rather 
the politician than the Judge, and are, 
therefore, always open to controversy. The 
plain issue is what are the duties of the 
respondents to this Coprt f 


I have waited in vain for any acknow- 
ledgment on the part of the respondents 
that they have realised, in the events which 
have happened, that, however harmless and 
oonstitntional they may have considered 
this movement when it was started, it is 
absolutely incompatible with their duties 
as lawyers to the High Court that they 
should oontinue to take part in it. 

Sir Chimanlal did indeed say that it 
might be that the Satyagraha movement 
would receive its quietus. He hoped and 
trusted that it had received its final quietus 
now. That no doubt was his own personal 
opinion, but is there any trace on the 
record that that was also the opinion of the 
respondents ? 

Sir Chimanlal also said it was open to 
the signatories to withdraw from the pledge. 
Then why does not he advise bis clients 
to do so now ? 

I wish to make it perfectly clear that apart 
from all other considerations, those who are 
enrolled as Advocates and Pleaders of this 
High Court or of the Distriot Courts 
cannot serve two masters. It may be that 
after due consideration of this expression of 
onr opinion the respondents may see the 
force of it. We have no desire to deal 
harshly with them, and for the present we 
shall content ourselves with giving them 
this warning. We do so because we are 
told that the Satyagraha Sabha since the 
riots of April has been quiescent. Whether 
we shall take any farther action depends 
entirely on the development if any of the 
Satyagraha movement, so that these notices 
will be adjourned with leave to the Advocate- 
General and the respondents to move for 
their restoration to the Board shonld 
occasion arise. 

In connection with these notices there 
has been a regrettable incident of which 
we are bound to take notice. An applica- 
tion was made to this Court by some of the 
respondents or their Pleaders for copies of 
Mr. Kennedy’s letter. Copies were furnish- 
ed and considering that the respondents were 
lawyers, it did not appear necessary to 
inform them that suoh copies were given 
to them for their private information and 
not for publication. That letter was 
published before the case came on for 
bearing in Court. Who is responsible for 
vyhat we must regard as a ^ravq 
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breaoh of a well'reoogDized rale we 
oaiiDOb eay. We are quite sure that the 
legal advisers of the reapoadeots are free 
from blame ; if the respoadeat or respood* 
eats who pabltshed the letter do not give 
in his or their names to the Registrar, 
the blame mast for the present rest on 
all the respondents. 

HiATOir, J. — I oononr generally in the 
jadgment jast delivered by my Lord the 
Chief Jasiioe and I oonoar in the order 
proposed by him. There are, however, a 
few words of my own to add. One of the 
legal gentlemen oonoerned in these pro- 
oeedings in dealing, in an affidavit, with 
the Rowlatt legislation and the Satygraha 
movement wrote as follows: 

believe that it is the inherent right 
ol a citizen to protest against each legisla- 
tion by snob oonstitational methods and I 
have merely aoted on that bona fide belief.” 

Of the rights of ordinary citizens however 
little need be said, for we are not dealing 
with the case of ordinary citizens. Our 
notices were issaed against professional 
lawyers, and it is with them and with 
them only that we are concerned. They 
belong to a privileged class and they enjoy 
their privileges with our consent. But jast as 
they enjoy special privileges, so they are 
under peculiar obligations. Moreover, this 
Court is under special obligations in regard 
to them. Just as it licenses or permits 
them to practise as lawyers, so it is bound 
to see that they do not Higrantly abuse 
their privileges. 

I will drst deal with their obligations 
to clients. We not unnaturally asked what 
’'dvioe would a professional lawyer, who 
had taken the Satyagraha pledge, give to 
a client who asked him whether as a 
oitizen he ought to obey one of those 
»aw8 which as a lawyer he was pledged 
oivilly to disobey. If the lawyer’s answer 
were that, to quote the words of the pledge 
the law was anjust, subversive of the 
principles of liberty and justioe and de- 
Btrootive of the elementary rights of in- 
*viduals” and ought to be disobeyed, then 
^ position would arise which we could 
not but consider reflsoted vary unfavour- 

*y on the lawyer's parformanee of his 

professional duty. Fjr, it is as much the 
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lawyer's duty in dealing with his client 
to act on the law as it is, not as he 
would have it be, as it is the duty of a 
Judge to do the same. 

We were, however, most positively as- 
sured by Counsel who appeared for the 
respondents that this would not happen. 
In other words, we are told that though 
as citizens the respondents would unhesi- 
tatingly assert that certain laws ought not 
to be obeyed; yet they would, as professional 
lawyers, advise their clients that those 
same laws had to be obeyed. It may be 
so; but the temptation to tell the client 
that the law should be disobeyed would 
at least be severe, and would place them 
in a position which no conscientious lawyer 
ought to occupy. 

I will now turn to the dnty of professional 
lawyers to this Court and to the law. 
They are bound, as I have said, to act 
according to the law as it is, not as they 
would have it be. Criticism of the law, 
even severe criticism, is permitted even 
to Judges, much more so perhaps to pro* 
fessional lawyers. Nevertheless it is a 
matter of conscience with both, that they 
are to recognize and give effect to the 
law. We must assume that professionally 
the respondents would obey all the laws: 
but as they have taken a pledge, as oit’z 3 n 9 , 
to disobey certain laws, their position is 
just as unsatisfactory in relation to this 
Court and to the law as it is iu relation 
to their clients. 


It seems to me that professional lawyers 
cannot ful6l both the obligations of the 
Satyagraha pledge and the obligations of 
their profession. They are pledged to follow 
the truth, but this they cannot consistently 
do if they disobey oertiin laws as citizens 
whilst as lawyers they obey and advise 
obedience to those same laws. 


ID uas oeen necessary 


as i gather that the respondents are blinc 
to the fact that there is anything qq, 
satisfactory or unbecoming in their attitude 
They are under the impression that theii 
gjsition as professional lawyers is correct 

But to me it seems to be essentially in 
correct. 


Suppose we 
who desired to 


were dealing with those 

become professional lawyers 
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and who applied to ub for enrolment on 
our list of Advoflates or for Sanads to practise 
as Pleaders. Should we grant the applications? 

I greatly doubt it. At any rate until the 
applicants had given definite undertakings 
that they would limit their political acti- 
vities, not merely so as not to interfere 
with, but 80 as not to excite suspicion as 
to the correctness of their professional con- 
duct. 

The attitude which the respondents have 
adopted is to my mind undeniably em- 
barrassing and unseemly from a profes- 
sional point of view. But need we an- 
ticipate that anything worse will follow? 
That we cannot say. It depends on the 
development of the Satyagraha movement 
with which the respondents have intimately 

associated themselves. 

Sajui, J. — 1 have had the advantage of 
reading the judgments of my Lord the 
Chief Justice and brother Heaton and I 
concur in the order proposed and have 
nothing to add. 

Bespondentt warned; 

Notice adjourned^ 


PATNA Hiaa COURT. 

Criminal Revision No. 423 op 1918. 

.January 3, 1919. 

Present: — Mr. Justice Jwala Prasad. 
GHAKAURI RAI — Pctitionbs 

versus 

EMPEROR— Opposite Party. 

Penal Code (Act XLV of ISQO), «. 203— Crmmal 
Procedure Code (Act V of 1898), a. 476— Order 

directing prosecntion^Preferring falae claim^Accitsed, 
whether tnust he given opportunity to show cause. 

The mere dismiesal of a suit iu the absence of a 
clear auding that the suit was false and was brought 
with iutent to injure the defendant, is not a justi. 
acation for directing the prosecution of the plaintiff 
under section 209 of the Penal Code. [p. 6S8, col 1.] 

Where a plaintiff is called upon to show cause 
why he should not be prosecuted under section 209, 
Penal Code, he should be afforded every opportunity 
of adducing evidence in support of his claim and 
to remove any doubt in the mind of the Court as 
to the falsity of the case, [p. 638, col, 2.] 


Criminal revision against the order of the 
Munsif. Siwan, dated the 23rd November 1918, 
directing the prosecution of the petitioner 
under section 476. Criminal Procedure Code, 
for an offence under section 209, Indian 

Penal Code. 

Messrs. P. K. Sen and Bajendra Fraead, for 
the Petitioner. 

Mr. Manohar Lall (Assistant Government 
Advocate) for the Crown. 

JUDGMENT.— This is an application 
against an order of the Munsif of Siwan, 
dated the 23rd Novembsr 1918, passed under 
section 476 of the Code of Criminal Proce- 
dure directing the prosecution of the peti- 
tioner for an offence under section 209 of the 
Indian Penal Code. The facts are as 

follows: — 

The petitioner brought a suit on the 29th 
May 1918 for recovery of Rs. 100 principal, 
with interest, from the defendant. The 
claim was based on a Farad Hisah, which 
purported to bear the thumb impression of 
the defendant and to have been signed by 
one Ram Narain Lai on behalf of the defend- 
ant. The defendant denied his liability, 
his having put the thumb impression on the 
Fard Hisah and his having authorised Ram 
Narain Lai to sign on his behalf. As a 
motive for the false case the defendant 
alleged that the plaintiff had demanded oil 
from him at a cheaper rate on the occasion 
of his daughter’s marriage, which the defend- 
ant refused to supply. 

On 30ih July 1918 the Munsif on hearing 
the evidence of both sides dismissed the suit 
of the plaintiff. On 7th November 1918, 
more than three months after the disposal 
of the suit, the Munsif issued a notice upon 
the petitioner to show cause, on or before 
the 23rd November 1918, why he should not 
be prosecuted under section 209 of the Indian 
Penal Code, or under any other provision of 
the law, for having laid a false claim in the 
aforesaid suit. 

On the 23rd November 1918 the petitioner 
showed cause, asserting that the claim was 
not a false one, and wanted to apply for 
to adduoa evidence. The Munsif rejected 
the petition with the remark: The: Pleader 
for the oppoBite party says that he has no 
instruB^JioQg. Prom the judgment JJ,? 

Small Cause Court Suit No. 233/73 of 19lo 
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it appears that the Goart found that the sait 
was falsely brought by the opposite party. 
A motion in the High Court against the 
judgment has already been rejeoted. I 
direot that the opposite party be prosecuted 
under section 209, Indian Penal Code, by the 
Sub Divisional Magistrate of Siwan for bring* 
ing the said Small Cause Coart suit falsely. 
Let a proceeding be drawn up, and send the 
same to the Snb Divisional Magistrate by 
the 29th November 1918 for necessary 
action.” Aggrieved by the said order, the 
petitioner has come to this Conrt. 

It appears to me that the order of the 
Munsif directing the prosecution of the 
petitioner must be set aside. The basis of 
the order under section 476 is solely the 
jodgment of the Munsif in the suit brought 
by the plaintiff; but in that judgment there 
is no finding of the elements that constitnte 
section 209 of the Indian Penal Code to 
justify the Munsif to take action under 
section 476 on the ground that a pnma facie 
case was made out against the petitioner. 
The claim of the plaintiff was based upon a 
Pard Hisab which purports to bear the thumb 
impression of the defendant and to have been 
signed by one Ram Narain Lai (P. W. No. 3) 
on bis behalf. The thumb impression was 
blurred and the expert could not come to 
any definite opinion as to whether it was or 
was not of the defendant. So from the 
internal evidence of the thumb impression, 
the Fard Hisab could not be held to be a 
false document. Ram Narain Lai acd 
Manhgu Raut (P. W. No. 6) swear that the 
defendant put his thumb impressicn and 
that the former signed for him and at his 
request. The Munsif has not disbelieved 
this evidence in his judgment, nor has he 
held that the Fard Hisab was necessarily a 
forged document. The Fard Hisab relates to 
old debts, the account of which was settled 
at the time of execution of the Fard Hisab. 
Most of these debts consisted of rents paid 
by the plaintiff to the landlord for and on 
behalf of the defendant. In support of this 
the plaintiff filed village papers such as 
Siabas, counterfoil boohs from 1318 to 1322, 
^d examined the Pat^ari Gopee Lai (P, 
W. No, 5) and Durbal Gossain (P. W. No. 4), 

agent of the Malik, who proved that the 
rents of the land held by the defendaut were 
paid by the plaintiff. The Munsif again 
008 not say a word about the oral evidence 



of the plaintiff as to the aforesaid payment 
of the rents, which formed a part of the eon* 
sideration of the Fard Hisab in suit. He 
suspected the genuineness of the Siahas 
and the counterfoils for the reasons given 
by him. Of course it is impossible to believe 
that for the sake of the plaintiff the landlord 
would forge bis counterfoil books and Siahas 
extending over long years from 1318 to 1322. 
Be that as it may, there may be reasons for 
the Munsif to suspect these papers which may 
be considered to have been disposed of by 
bis judgment, but no attempt has been made 
by him to dispose of the oral evidence on the 
point. Unless it was. held that the old debts 
in respect of which the Fard Hisab inques* 
tion was executed did not exist, the claim 
of the plaintiff could not be said to ba false 
even if the Fard Hisab be held to be a forged 
one for the purpose of supporting the plain* 
tiff’s just cliim The Munsif only bolds 
that he is not satisfied that there was any 
dealing between the plaintiff and the defend* 
ant, or that the Fard Hisab was executed 
by him. This is not a sufficient finding that 
the case of the plaintiff was a false one to bis 
knowledge and was brought with intent to 
injure the defendant. 


1 ne 


monsit nas accepted the statement 

of the defendant that he had refused to 

supply to the plaintiff a higher quantity of 

oil per rupee. This is supported only 

by one witness Ramnandan. It may be 

enough for the Munsif to suspect the 

case of the plaintiff, but it is certainly 

not enough for putting the plaintiff on 

hia trial when the onua of proving the 

falsity of the elaim wonld he npon the 

defendant. Upon the record there is noth 

ing to show oonolusively that the olaini 

of the plaintiff was a false one and the™ 

IS not a olear Boding of the Munsif upon 

the point. On thia ground alone the Rule 
must be made absolute. 


muDsii am not use judicial discretion 
directing the proaeoution of the netitln^^ 
there is ahaolutely no ehanee of 
oonviotion. The oral evidence of 
witnesaea on hehalf of thj nlainf« 

swear that an aconnt was ntaS tfe B 
.ta.i b, s.„ %V‘ w 
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and that rents were paid by the plaintiff C 
to the landlord, has not been disposed of o 
by the Mnnsif at all and .t will be p 
diBSonlt for the Criminal Court to hold , 

that the wimesses were all lying. Against i 

this the proseontion will have no eYdenp® t 
to show that the olaim of the plaintiff t 
was false and was institeted with intent 
as contemplated by section 209 of the 
Indian Penal Code. We cannot expect ^ 

any more evidence than is on the record , 
The prosecution will rest entirely i^on t ^ 
sole testimony of the defendant. His only 
witness will not be able to prove the 
falsity of the olaim hut that there was a 
motive to bring a false case. It is a 

fundamental principle that in a case of 
this kind there must be a clear “a*® 
putting the accused on his trial before 
directing the prosecution. The mere dis- 
missal of the plaintiff’s oaso, or his failure 
to prove it. doei not necessarily render 
the plaintiff liable for prosecution under 
section 209 for bringing a false claim. 

Yet another ground— the civil suit was 
disposed of on the 30th July More than 
three months after, on the 7th November, 
the Munsif issued a notice on the peti- 
tioner to show cause why he should not 
be prosecuted. The Muosif, however 
explains this by saying .t^at he had 
already moved the District Magistrate 
through the District Judge on the 3rd 
August i9l8 for tfking action against the 
petitioner under Government CiroaUr 
No 697-701-J I dated the ISth October 
1913 and that the District Magistrate 
declined to proceed against the petitmner by 
his letter received by the Mnnsif on the 6th of 
Novembor 1918. This was also four days after 

the judgment of the Mnnsif.^ 

may. it does not appear that the Munaif 

himself, on the 30th July when 

disposing of the case, had not {sic) 
oontomplftted any action to be taken by 
(no) the petitioner himself suo motu. 
If that were so. he would have at once 
started proceedings under section 476 
instead of writing to the District Magis- 
trate to take action under the Government 
Oircular, by helping the defendant in 
obtaining a sanction under section 195. 
The Mnnsif apparently did not consider 
that the cage was so clear as demanded a 
prompt action under section 476 of the 


Code of Criminal Procedure. I am aware 
of instanoss of much longer delay in 
prooeediogs taken under section 476, but 
it must be dependent on the oiroumstanoea 
in each case whore it was originally m 
the mind of the Court at the time ^ of 
trying the ease that an action under section 

476 wonld be necessary. 


Again the Munsif directed the petitioner 
to show cams within a fortnight of the 
issue of tha notice. The petitioner did 
appear and showed cause, but wanted time 
to prove his case. Considering the lapse 
of time since ihe judgment was passed, 
the Munsif should have, in my opinion, 
allowed time to the petitioner to remove 
any doubt that may have remained in . the 
mind of the Munsif regarding the truth 
of his case. The Munsif declined to do 
80 and at once directed the prosecution of 
the petitioner upon the grounds msutionad 
in his judgment. It has already hseo 
shown tha*; the judgment of the Munsif 
in the suit does not afford sufficient ground 
for bolding that the case of the plaintiff 
was necessarily false to his knowledge 
and was brought with intent to injure 
the defendant. The mere use of the 
word 'false' at the end of the judgment 
by the Munaif does not comply with the 
requirements of section 209 of the Indian 
Penal Code. 

The order of the Mnnsif, dated the 23rd 
November 1918, directing the prosecution 
of the petitioner is, therefore, without 
jurisdiction and is hereby set aside. 

Order set aside* 


c 
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JlOlNNiTfl EiSaiBAM V, SHANEAft aAMP^r. 

BOVIB\Y HlGrR OOtiaT. 

Lbtiiks Patent Appeal N'o. 29 of 1915, 

July 30, 1919. 

Praaent : — Sir Norman Maoleod, Kt., 

. Chief Jnetiee, and Mr, Ja^tioe H‘»afon. 
JAGANNATH KASHiRAM TAMBOLI-^ 

Appellant 

teraui 

SHANKAR GVNPAT SHIMPI— 

Respondent. 

Evidence Act {I of 1872), a, 92, proviso (4)—ifort^ 
gage, registered~~Agreement, oral, to accept less than 
mortgage debt in fall discharge of mortgage^ whether 
can be proved. 

• Under proviso f4) of section 92 of the Evidence 
Act, oral evidenoe is inadmissible to prove an 
agreement whereby a mortgagor agree s to accept 
leas than the amount dno to him tinder a registered 
mortgage in full discharge of the mortgage, [p. 690, 
ools. 1 & 2.] 

Letters Patent Appeal against the deoi- 
sion of Mr. Jastioe Batohelor in Second 
Appeal No. 971 of 1913, which con- 
firmed the decree passed by the 
District Judge, Nasik, in Appeal No, 294 
.of 1912, confirming the decree passed by the 
Assistant Judge, Nasik, in Suit No. 241 
of 1911. 
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The Ovidence which under section 92 would 
be iDalmissible would be evidence of an 
oral agreement or statement for the purpose 
of contradicting, varying, adding to, or 
subtracting from the terms of the original 
mortgage. That is not the evidence which 
was called and received in this ease. The 
evidence called and received was directed 
to a totally different purpose, namely, the 
purpose of showing that these oontracts 
of mortgage bad been terminated by the 
discharge of the obligation imposed by 
them, and I see nothing in section 92 
which prohibits the admission of such 
evidence. Hlustration (e) to section 
91 of the Act shows, what could 
not be disputed, that evidence as to the 
payment of Rs. 600 could unquestionably 
be received. It would appear from the 
case of Ratnlal Ohandra Karmokar v. Oobinda 
Karmokar (1) that in a case substantially 
similar, so far as one can gather from 
the report, Rampini and Wilkins, JJ., took 
the view which I am taking now. The 
decree of the lower Appellate Court is 

affirmed and this appeal is dismissed with 
costs. 


tNblAN OASBS, 


PACTS of the case appear from the 
following judgment of 

Batchelor, J, — The appellant, who ivastbe 
plaintiff below, brought this suit to recover 
on two mortgages dated 1894 and 1899. 
The original mortgagor was one Ganpat, 
the father of the present defendants. The 
defence was that the mortgages had 
been discharged by a payment of Rs. 800 
made by Ganpat to the mortgagee. It 
was shown that Ganpat and the mort- 
aasee were friends, and that Ganpat on 
Hia death-bed prevailed upon the mortgagee 
to accept Rs, gOO in full satisfaction of 
the mortgage claim. It was farther found 
that the money was there and then for- 
®Mly paid over to the mortgagee in the 
presence of several persons. That is a 
nnaing of fact in which both Courts have 
oouourred, and it oaonob of course be 
•anvassed in this Court. 


The appeal, however, is based upon 
argument that the evidence as to ii 
ttoamatanoe was inadmissible under secti 

Evidence Act. read wi 
I ^ that B68tioQ, I am of opioic 
9 aver, that the evidence was admisaib 



lur. a., u. oamaye^ tot me Appellants. 
Messrs. O, S. Rao and D. Q. Dalvi, for the 
Respondent. 

JUDGMENT. 

Maoleod, C. J. — This is an appeal under 
the Letters Patent from the decision of 
Mr. Justice Batohelor. The trial Court 

had admitted evidence led by the defendant 

to show that the two mortgages in the suit 
were discharged by the mortgagees by a 
payment of Rs. 800. It was argued in 
appeal that this evidence was inadmissible 
on the ground that it rescinded or modified 
the ooDtraot required to be in writing 

which had been registered according to law 
The learned Appellate Judge has held that 
the evidence called and received was 

d.reoted to a totally different purple 
namely the purpose of ehomug that these 

oontraots of mortgage had been lermiS 

to t~.iT. 

evmeaoe. We have been referi.«.i * 

the recent oasA nt r ®*orrea to 

Kurup V. n.Mu 

(1) 4 0 W. N 30. (2) 

(2) 26 M. 196 
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which seems to be exactly on all fours 
with the present case. The head-note 
runs * “ A aubaeqnent oral agreement to 

take lees than is due under a registered 
mortgage-bond is an agreement modifying 
the terms of a written contract, and, if 
it has to bo proved, oral evidence is 
inadmissible under section 92, proviso 4, of 
the . Indian Evidence Act.” But the argu- 
ment before us has been that there has 
not been a subsequent oral agreement to 
rescind or modify the mortgage, but there 
has been an actual discharge, and that 
oral evidence was admissible to prove a 
discharge. In my opinion there is no sub- 
stance in that argument. The defendants 
case must be that the mortgagee agreed 
to receive Rs. £00 in full satisfaction of 
the much greater amount which was due 
on the mortgage, and althoogh he^ might 
have said when receiving Rs- 800 I now 
discharge you from the mortgage, ” there 
was nonetheless an agreement which 
modiBed the original agreement of mortgage. 

It would be an extremely dangerous pre- 
cedent if oral evidence were allowed of such 
agreements. In this case it may be noted 
that the plaintiff himself denied having 
received Rs. SOO. or having given a die- 
charge on the mortgage, although the 
payment has been proved as a fact. But 
one can easily imagine that there may be 
many oases where the mortgagor may set 
up a false case of such an agreement, and it 
appears to me that it was to meet such 
inter alia, that proviso 4 of ssotion 92 of 
the Indian Evidence Act was enacted. In 
my opinion the appeal must succeed. ine 
result will be that the defendant will 
be allowed credit for Rs- 800. which 
he has proved he has paid to the 
mortgagee. We allow the appeal with costs 
in proportion throughout, and remand the 
case to the lower Court to take an account 

in accordance with this judgment. 

Heaton. J.-l agree. But as the case 
presents so many possibilities of argument. 
I would like to put my oonolnsion in my 

own way. 

the defendant’s case might have been 
presented. The defendant might simply 
have pleaded that the mortgage was dis- 
charged and nothing farther. That was not 
what be did plead, and presumably not what 
be could have proved. So I come to the 


second way in whioli the defendant , could 
make his defence, and that was the i>ay 
he adopted. He eaid that an apeement 
had been entered into between the taort- 
gagee and the mortgagor acoordlng to whioh. 
on the payment of Re. 800. which wSe dnly a 

part of the mortgage debt, the mortgagee would 
give a complete dieeharge. mortgage- 

deed would cease to operate. U >8 wund a 
fact that Re. 800 were paid. But this 

payment wae a payment of 

1 Alia Tnnbtc^^ffe-QieBU 


the 
wou 


mem was » i/»jr - 

mortgage debt, eo the mohltlAK|-a»?“ 
wuuld etiil he operative; it would sW* 
regulate the relatione between the mortgapr 
and the mortgagee, nnlese 
some modification of its terms. Thb 
fication suggested is that the 
debt should be ohanged; from what undM 
the deed it would be, to 4 Sum M 
Re. 800. That would be a very large Utedi- 
fication of the terms of the deed, mie 
modification cocld not be proved, as le 
provided by proviso 4 to Section t2 of tfie 
Indian Evidence Act, by the method by 
which the defendant eonghi to proVe it. 
Wo cannot, therefore, take it that t 
defendant can succeed in that wa^. H 
has not shown that the mortgage debt 
has been dieoharged, beoauee the law oi 

evidenoe prevents him from ( . f .' i . 

The third way in which the *^^^^*“* 
might have presented his 
which has not been addpted b^ hiA, and 
as to which I will say bothing beyodd 
mentioning it. He might hayfi AleddOtt 
that the mortgagee had enleted ifito ft 
agreiBmenfc to reoonvey to him the mortgagfiji 
properties on payment of Rs. 800. 
that defence would have availbd hini or 
not I do not know. But I dd not wish 
my judgment to bo understood ks fltatiag 
that a defence of that kind ^huld fidofeB- 
sarily be excluded by the law of eiidehW. 
L therefore, agree with the prodosed oraOr, 

A^ppool ollwfodt ' 
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HABHANDROT V. GOOTIRAU. 

CALCUTTA HIGH COURT. 
Application in Obiginal Civil Suit No. 721 

OF 1915. 

May 12.1919. 

Ireient: — Mr. Jnstioe Raokio. 
HARNANDROY POOLOHAND— 

Petitionee 

veysus 

GOOTIRAM BHUTTAR— Respondent. 

Co»t6 awarded to plaintiff^Death of plaintiffs 
Attorney,- whether can realise costs from opposite 
party. 

Where costs are awarded to a party and he dies 
before they are realised, and his legal represen- 
tatives are unable to pay his Attorney’s costs, it 
is open to the Attorney to ask the Court for an 
order for direct realisation of his costs from the 
opposite party, [p. 693, ool. 1.] 

Mr. B. L, Mitter (with him Mr. S. Ghose), 
for the Petitioner. 

Mr. P. L. BuckJand, for the Plaintiff Firm. 

JUDGMENT. — In this ease I am prepared 
to make the order whioh is asked for by the 
Attorney against the plaintiff. An action waa 
brought by the plaintiff against the defend- 
ant. The defendant happened to be the 
Reoeiver appointed by the Court of the assets 
of a oartain firm. The plaint in the aotion 
shows that in the oonrae of the work the 
defendant did as Rsoeiverfor that 6rm he 
ezeonted certain promissory notes on whioh 
the plaintiff besame in the end the endorsee, 
a&d the aotion was broagbt really against 
him as the maker of the note by a person to 
whom it had been endorsed by the original 
payee. That being so, there oan be no doabt 
that the Reoeiver was personally liable and 
that the aotion was brought against him 
personally. Whatever the rights may be 
between the defendant in that aotion and the 
6rm over whose assets he bad been appointed 
Reoeiver. that was a matter whioh had noth- 
ing tc do with the oase, and in no way bonnd 
the plaintiff. It is like the simple ofcse of an 
oteoQtor who, in order to carry out his 
duties, orders oertain giods — it may even be 
Mr the funeral of bis testator. The aotion 
that has to be brought again«t him by thu 
Supplier of those goods would ba an aotion 
against him personally in respeot of bis order, 
Bnd if it weie brought in tne form of an 
aotion against the ezeoutor as representing 
the testator's estate, it would be an aotioQ 
whioh was wrong in form. In the old days 
you oould not have ooupled suoh a olaim with 


a oonnt for a debt whioh had been incurred 
by the testator in his lifetime. 

Now, in the oourse of oertain interlooatory 
prooeedings, the defendant was saooessfnl 
and be obtained orders against the plaintiff 
for oertain oosts whioh have been taxed at 
Rs. 1,030. The defendant died, DO steps 
were taken to reoonstitufe the aotion, and 
the action was dismisoed, no order being made 


as to oosts. In these oiroamstanoes the 
Attorney for the defendant oomes before me 
and asks that I make an order to pay him 
Rs. 1,030 agsinst the person who was plaint- 
iff in the aotion. Now, the Hen cf an 
Attorney for hie oosts npon property reoover- 
ed or preserved is not only one of the oldest 
doctrines of law, bat one whioh is based on 
very manifest justice, and the objection to 
the order that 1 am asked to make is that, 
althongb the law whioh prevails here recog- 
nises the Solicitor's lien, I have no jarisdio* 
tion to make suoh an order as this beoaase 
there is nothing in tbs Code or in the rnlee 
that enables me to make a direct order for 
payment to the Attorney. What exaotly is 
the oorreot method of enforcing a Solioitor’s 
Hen I do not know on this hypothesis, bat I 
presume it would be by starting another suit 
and going into the whole matter from the 
beginning with a plaint and written state- 
ment. In my view that is entirely anneoes- 
sary. 1 6nd that it has been held by the 
late Chief Juetioe of this Court when sitting 
as a puisne Judge at hrst instance on the 
Civil Side, Khetter Kristo Mitter v Rally 
Frosonno Gkose (l), that there is 
authority to make an order for payment 
direct in this oiass of oases. If I may be 
allowed to say so, I think that the short and 
summary way in whioh that point was dealt 
with was the oorreot way to deal with it, to 
regard it as a matter of settled law, that 
when the Court has jurisdiotion in an aotion 
It has jurisdiotion nol only as between the 
parties to that aotion, bat also as regards 
those offioera of the tJoart who aot for tL 
partiea. If, for example, one ia minded to 
give partiea ths.r eosta oat of » fand, and 

it ia an 

f *“ payment to 

the Sohoitor direot^ and not in fho l* 

WoyP Beeaaae th^ Soli.Z is reeogn'^^^d b'; 

the Court; the matters between the SoHoltof 
and his client., so far an o^Hoitor 
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aotioD» are just as muoh under the hand of 
the Court as is the oontention between the 
party and party, and the improvement as to 
procedure that was introduced into England 
by the Solicitors* Act is an improvement as 
to prooeduie only. Thus it may be that 
it is a better remedy to a Solicitor to apply 
against his own client in the action for an 
injunction to restrain his client receiving the 
proceeds of the judgment, and thus defeating 
the Solicitor. That remedy in the action it 
IB still open to the Court to give. As 
between the Solicitor and his client, the 
ftobion is in the hand of the Court and 
when I find that the late Chief Justice 
did not feel himself hampered by any 
technicality, I am certainly not going to 
create a technicality that seams to me to 

be contrary to principle. 

Now. the only other point which has 
been taken by Mr. Buokland is this. He 
says that this summary remedy is not to 
be regarded as a remedy ex dehiio juititiai: 
it is only to be resorted to in a proper 
case, and prima facie it is not a proper 
case unless it is clearly shown that the 
Attorney is unable to recover his costs 
from his client. 

Two oases have been cited to me for 
that, and upon consideration I think both 
of these oases are very special ones. The 
first is a divorce suit [flcrnson v. Harrison 
(2)]: it ie a case where a husband wus 
granted a divorce against his wife, and 
one of the terms of the divorca was that 
he had to provide or secure an income 
for the wife to live upon of £130 per 
annum. The wife’s Solicitors took out an 
application under the Solicitors’ Act, and 
proposed to take their oo'^ts out of this 
annual maintenauoe of £130, and the 
Court said in effect, “We won’t do that 
unless you satisfy us that that is really 
necessary.” Prima facie the person res- 




pooaible to pay the wife’s costs was the 
husband, who in England is liable to 
pay the costs of his wife in such an 
action even although the wife is the 
opposite party. The Court’s view was:— 
“We are not going to put our hand upon 
this tiny fund that is intended for the 
woman’s living, unless we are shown it 
is reasonable and necessary in the oironm* 


(2) (188S) 13 P. D. 180; 68 L. J. P. 28; 60 L. T. 39; 
36 W. R. 784 


tano<s. We do Bot think it J*® “ 

proper ease under the Solioitore Aot. 
was argued in that ease that * 1 "? waa a 

mere matter of alimony aa it la etrietly 

oalledj the Court held it was 
in etriotueaa. and that the Sol.oitora Aa 
did. teohnioally speaking, apply to il; oat 

in substance it was a maintenance or living 
fund for the wife, and the Court would 
not let the Solicitors have recourse to tuai 
without being, satisfied that it was reason- 

able and necessary. # i « 

The next case was the case of Jackson v. 

Smith (3). Now that case is this: there 

was a partnership action, an action for 

disBolutioD, and there was a 
appointed, the affairs of the partnership 
were wound np and there was a certain 
fund in Court, but the creditors of the 

firm had not been paid out 
and when the learned Judge who decided 
that case (Mr. Justice Kay) was making 
his order upon further consideration he 
held that unless he was shown that the 
plaintiff was unable to pay his own 
Attorney’s costs, be would not there and 
then at once make a charging order upon 
this fund BO as to put this Attorneys 
oosts in front of the creditors of the 
partnership. The plaintiff, who apparently 
did not desire to pay bis own Attorney a 
ooste if he could get out of it. preferred 
that the fund which the partnership 
creditors bad to look to, should bear the 
brunt in the first instance. The Court 
said no, and I do not think that either 
of these decisions interferes with the 
exercise of my discretion upon the facts 
of this case. I am not going to lay 
down that I shall require an A.ttorneyi 
before I enforce his lien, to satisfy me 
that he has utterly exhausted every 
possibility in order to get payment other- 
wise. It seems to mo that this Solicitor is 
quite reasonable in coming to the Court 
to ask that the Court should allow him 
to stand in the shoes of this defendant and 
to claim this money which the plaintiffs 
have been ordered to pay. The origina 
client is dead; there is evidence that his 

legal representatives are not ** 

substance; there is definite evidence t ey 
are unable to pay; and I think it w ao 


(3) (1884) 53 h. 3. Oil. 972; 51 L. T. 72. 
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Abase at all of the snmmary powers of 
this Oonrt for ibis Attorney to ask for 
an order wfaioh merely puts bim in tbe 
shoes of bis own client, so that this snm 
of money wbiob was ordered to be paid in 
1916 sbonld at last be realised. 

I shall direct that this order be made 
BO far as tbe plaintiff is concerned, and 
that tbe plaintiff be ordered to pay those 
costs to tbe Attorney direct. As regards 
the legal representatives of tbe defendant, 
I have eipress power ander the rales to 
make an order npon them to pay tbe 
ooBts of tbe Attorney. Tbe order oagbt 
strictly to have been asked in Obamberp, 
bat of coarse it is elementary that any- 
thing I can do in Chambers I can a fortiori 
do in Coart, and I do not think that 
any costs have been thrown away in 
joining both matters in one motion. So 
far as tbe legal representatives are con- 
cerned, I shall only allow tbe applicant 
the costs as of a Chamber application to 
be added to tbe amoant which I shall 
order them to pay. The plaintiff mast 
pay to tbe applicant half of the costs of 
this motion. 

Application allowed. 


BOMBAY HIGH COURT. 
l'*E8T UiviL Apfeal No. 254 of 1917. 

Angnst 1, U19. 

PrcMtit:— Sir Norman Maoleod, Kt., 
Chief Jo^tioe, and Mr. Jastice Heaton. 

CHANBAS'ATYA PADADaYA— 

DtFENOAKT — A ppellant 
versue 

CHENNAPGAVDA RAMCHANDRA. 

PATIL — Plaintiff — Respondent, 
Agricfilturiits' ReU(‘f Act (XVU of ]ti7V, 

• ^ ( 80— ‘Pigiricf to which this A<-t may i the 

meaning of. 

Dekkhan AgricuItaviRts' H U’ i 
2 I lof ^ coutemplatoil in 

Dorr Act is the extension of th** ; ii.. < '.iiil 

a 1 not merely tin.- 'r-'ni not’ 

i!" o*" oo*' or more v.'lst*- id 

Act H ffi • there must be an ff tljo 

ADDlifi* P*‘®'’>de that irs uiain puipose 

oftk.f * the <lis*rict, or a reallv t^iibHfanrinl part 
» th« wiam purpofec. [p. fc94, cols. 1 .v 2 ] 


First appeal from the decision of tbe 
Assistant Jadge, Dharwar, in Civil Sait 
No. 23 of 1916. 

Mr. D. A, TuliapurPar, for the Appellants, 

Mr. B A. Jahagirdary for tbe Respondents. 

JUDGMENT. 

Macleoo, C, J. — The plaintiff sued to 
recover possession of the plaint land and 
Rs. 900 as mesne proOts for three years 
before sait from tbe defendant. Tbe salt 
WAS filed in the Court of the Assistant 
Judge of Dbarwar. The defendant songbt 
ti prove by parole evidence that the sale- 
deed which be bad admitted having 
executed sboald be constraed as a mort- 
gage. This was a defeooe which he 
ooald set op if be was an agricoltarist 
at the time of tbe transaction, wbiob was 
in 1903. 

It is argued that tbe defendant ooald 
prove be was an agricaltarist within the 
meaning of section 2 of the Dekkhan 
Agrionltariete^ Relief Act beoaase tbe Act 
bad been extended to the District of 
Dbarwar before tbe exeoation of tbe sale- 
deed. When the Act was passed, sections J, 
11, 16, 60 and 62 only were extended 
to the whole of Britieh India. Tbe rest 
of the Act extended only to the Districts 
of Poona, Satara, Sholapnr and Ahmed* 
nsgar, bat might, from time to time, be 
extended wholly or in part by tbe Local 
Government to other Districts. In l903 
sections 2 and 20 of the Act were extended 
to Dbarwar. Clearly the object of that 
exteneion was to enable agriooltarists to 
obtain the beneBt of section 20, which 
enacts that the Court may at any time 
direct that tbe amount of any decree 
passed, whether before or after the Act 
oomes into force, against an agricaltarist, 
or the portion of tbe same which it directs 
under section 19 to be paid, shall be paid 
by iLa^alments with or without interest. 
Section 19 bad been repealed, and section 20 
ought to have been amended accordingly. 

It has been argued then that the defend- 
ant can prove that be was an agricoltarist 
at the date of tbe exeoation of tbe sale- 
deed, but that argument depends upon 
the dffinition of ‘agMouUarist,’ which 
expression^ under section 2 mast be taken 
tn mean ‘ a person who by himself or 
by hie fe'vante or by hie tenante earns 
bie hvelibcod wholly cr principally by 
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agrioaltare carried on within the limite 
of a district or part of a district to 
which this Act may for the time being 
extend, or who ordinarily engages personally 
in agricultural labour within those limits. 

But I do not think it can be said that 
the Act has been extended by the Noti- 
Bcatiop of 1903 to the Dharwar District, 
and that, therefore, the defendant can now 
prove that he was an agriculturist at the date 
of the transaction, so that he can be allowed to 
prove by parole evidence under section 
lOA that the sale deed should be con- 
strued as a mortgage. It may have been 
the intention of the Local Government to 
enablp a person resident in Dharwar to 
prove that he was an agriculturist in order 
to take advantage of section 20. Clearly 
such a person could only prove that he 
was an agriculturist if he was earning his 
livelihood wholly or principally by agrioul- 
ture carried on, if he was a resident of 
Dharwar, in the Dharwar District, provided 
the Act had been extended to that District 
and, therefore, it may be said that the, 
Local Government considered that the Act 
had been extended to Dharwar, But we 
have to consider what is the plain meaning 
of section 2. In my opinion it cannot be 
said that in 1903 the Act was extended 
to Dharwar merely because sections 2 and 
20 were extended. What is meant by the 
extension of an Act to a District is the 
extension of the substantial portion of the 
Act, and not merely the extension of a 
particular section or one or more sections. 
Otherwise the Act would extend to the 
whole of British India because sections 1, 
11, 56. 6C and 62 extend thereto. The 
plaintiff could only snooeed if section 2 
had contained the words district to which 
this Act may frr the time being either 
wholly or in part extend. ” In my opinion, 
therefore, the decision of the learned Assis- 
tant Judge was correct and the appeal 

must be dismissed with costs. 

Heaton; J — We have in this case, as 
has happened so often before, to consider 
the meaning of the word agrioultunst. 
Broadlv speaking, at any rate for the 
purposes of this Court, there are two ways 
of ascertaining the meaning of that word ; 
one way is to tarn to the dictionary, the 
othfr wfty is to turn to the D^kthan 
Agrionlturiats* Relief Act. But the 


iim 


Dekkhatt Agriculturists* Relief Act ^ 
provides you with an * agriculturist * rf thM 
person (broadly speaking) is residing witpm 
the limits to which the Act bus 
extended. The word as used in fchp Ad . 
has no application whatever to ouWWOI^ 
and others who live outside thopa 
In this particular cape the person ola^wg • 
to be an agriculturist lived and 
on bis work in the Dharwar District (ipd > 
the transaction we are concerned yfita wgp • 
of the year 1903. So we have to ooupider^ 
whether the Act extended to the pharw^ 
District in 1903. There can be PC^oo™ 
that the Act cannot extend to a District 
because a few sections only exteud; I th*Pk i 
the Act itself provides up with gopd 
reason for saying this, because it proyipec i 
that section 1 and four other sections ef- 
tend to the whole of Britiph India,! cn^U- 
that the rest of the Act extends only tO 
the four named Diptriots. I do not thinjCr 
that would have occurred in the Act itself ■ 
if the Legislature had intended that the 
extension of these five sections would have ^ 
to be regarded as an extension of the Ad.^' 

I think the very contrary appears. 

Then it may be said that the Act cannot 
extend to a District unless every single 
word of it extends. I do not think that 
applies either. I think what is meant is 
that there must be an extension of the 
Act suflBoient to provide that its main 
purpose applies to the District, or a really 
substantial part of the main pnrpose. That 
happened in the Dharwar District in 1905, 
Dot in the year 1903. We have the effect 
of section lOA dealt with in the Full Bench 
case of Saufantratoa Fakirappa v. _ Qiriappa 
Fakirappa (1). The result is rather 
curious, because section lOA is held to 
apply to transactions which were entered 
into after the Act is extended in a particular 
region, and not to apply to transactions 
before that time, and this has been describ- 
ed as very arbitrary. But for all that, ^ 
there is a very good reason for it, and 
the reason is this. Section lOA was 
enacted to meet an evil which bad arisen 
by reason of the operation of the Dekkhan 
Agriculturists* Relief Act in the four Dis- 
tricts to which for many years it had been 
applied, and it was feared that when the 


18 . 


(1) 21 Ind. Cas, 4; 16 Bom. L. R, 778 (F. B.);88 B. 
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Aot OAme to be applied to other Dietriote the 
same evil might arise there also. Bot it 
did not appear that the evil wbioh voas 
prevalent in the loor Districts bad at that 
time become at all common elsewhere. 
That I believe to be a correct statement of 
facta 80 far as they were then known, and 
I believe ^0 far as they are now known, and, 
therefore^ it would be natoral and it would 
exactly lalBl the intention of those who 
suggested section lOA that it should result 
precisely as laid down in the Full Bench 
decision in Satoantrawa Fakirappa v. Otriappa 
Fakirappa (I). The remedy for the evil 
is only to be applied after the evil comes 
into existence, and the evil is not likely to 
come into existence until the Aot is extended. 
The result that we have arrived at in this 
case is absolutely in accordance with wbat 
I believe to be the intention of section iOA. 
We 6nd that it does not apply to the 
transection in this case, because that trane* 
action happened at a period before there 
was any reason to suppose that the evil 
which seotioQ 10 A was intended to thwart 
had arisen in the Dharwar District. I 
agree, therefore, that the appeal should be 
dismissed with costs. 

Appeal allowed. 


CALCUTTA HIGH COURT, 
Appixl vbou Appsllxts Decbes No. 255S 

CP 1917. 

July 4, 1919. 

Present: — Mr. Justice Obatterjea and 
Mr. Justice Deval. 

iiueammat AITI KOOHUNI — Pl^intipp — 

ApPBLL4MT 

versus 

aidew koohun I AND ANOTaER, Ml**OR, 
Hbr Mother anmGdabuuh B SHaLYA 

KOOHUNI D^'p iNDANTS — K E'POMDB 

fitndtt Xrcw—Dayabhaga School — Koehes o) Ati-im, 
<^Pplicablo to — Sueeeinion — Unchu-^te daiijhU.-, 
whether ontitUd to inherit^Subsequent icith 

paramour, effect of. 


u matters of suooeasion the KooUea, > 
of R are goyerued by the Da/abi! s 
. Law, under which an unoliijca i 

iniiaric ca-iedti.^s o* a ><• 

“C the disability camed by her ’.liiv"..'. ii> 
® by bar sabjaquont mirri ii,'- . ai’i.-: 


father’s death, with the person with whom she 
lived an unchaste life, as the right to inherit was 
not hers at the time the sneoession opened out. 
[p. 69b, ool. 1} p ool. 1] 

Appeal against the decree of the Sob* 
ordinate Judge, Assam Valley Districts, 
dated the 30tb of July 1917, reversing the 
decree of the Munsif, Nowgong, dated 
the 16th of April 1917, 

FACTS appear from the judgment. 

Dr. Jadunath Sanj%hl,ior the Appellant.— 
The plaintiff is the appellaot. This appeal 
arises out of a suit for the recovery of 
the property left by her father as bis 
heiress. The parties belong to the Assam 
Valley Districts. The plaintiff during the life- 
time of her father is alleged to have eloped 
with a person with whom she lived as 
man and wife for sometime, and after the 
death of her father they were married. 
The contesting defendant is a daughter by 
a mistress of the father of the plaintiff 
and is in possession of the property left 
by her father. The sole question is the 
right of succession of an unchaste daughter 
to the property left by her father accord* 
ing to Dayabhaga Law. 

In this case there is no issue by valid 
marriage. The defendant is an illegitimate 
child and cannot succeed. According to Daya« 
bbaga Law illegitimate children cannot 
succeed. They are trespassers here. Bam Saran 
Qarain v. Tek Ohand Oaran (1), Narain Dhara 
V. Ra'<hal Oain (2), Kirpal Narain v. Sukur- 
moni (3). We are to consider the position 
at the time of the institation of the suit, 
and not at the time of the death of the 
father. 

Once a woman is found nnehaste it does 
not follow that she will always remain so. 
In this case the bridegroom is himself alleg- 
ed to have deSled her. Qangadhar v. Yellu 
Viraswimi Skiravale (4). I rely on Yagoa- 
valkya’s text beginning with “Ananyopur- 
bikam*” etc. If a maiden is de61ed by the 
very bridegroom, she has not got to atone 
for that aot. 

LCHArrifiKjfiA, J. — Yagnavalkya’s texts !do 

not lay down any Statute Law.] 

But commentators like Eaghunandan 
interpret it in my favour. He only olassi- 

(l) 280. 194. 

\2) I C. 1; 23 W. B. 334. 

(3/ 19 0. 9i. 

(4);l2.lnd. Oas. 714; 33 B. 133, 13 Bom. h. R. 1033 
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Bed between ' Pnnarvee ’ and * Shairini.’ 
and tbe pi'esent ease does cot fall witbin 

the olaselBoation and no penance is laid 

* , 

down for this particular ease. 

Onder the MitaksharaLaw illegitimate sons 
cannot enooeed. Narain Dhora v. Bakhol Oain 
( 2 ). 

Mitaksbara ebould prevail where Daya- 
bbaga is silent. 

Tbe case ot Kerry Kolitarice^^ Mofiee Bam 
Kolita (5) is repugnant to tbe Hindu ideas. 

The attitode of tbe Hindus is better 
illustrated in tbe case of Sakuntala. 

In this part of tbe Province the custom 
is in existence and custom is transoendant 
and can override any express law. 

There is absolutely no legal evidence to 
show that tbe plaintiff was unchaste before 
the death of the father or after that. 

The onus lies on the defendant to shew 
that she eloped and tbe age is also im- 
portant in this case, and none of them 
have been proved. 

Sasadbar died in 1909 and the suit was 
brought in 1916. 

The bar to inheritance is removed by 
subsequent marriage: Pedda Amani v. Zemin- 
dar of Marungapuri (6). 

Babu Banbehari Sorhar^ for tbe Respond- 
ents. — I submit that the Privy Council 
decision does not help my learned friend. 

We must look at tbe time when sue* 
oeesicn opened, ecd not at tbe time when 
tbe suit was instituted. 

I submit further tbe sons of a ccn< 
tinnous oonoubine are the sons of one of 13 
kinds of Dasi Putras and can inherit. 
OhatiurhhiJkj Potnaik v. Krishna Ohandra 
Patnaik (7) referred to. 

[Dr. Kanjilal cites Kirpal Narain v. 
Suhtirmotii (S) and shews that tbe sons of 
a continuous concubine cannot succeed.] 

I would refer to Digest of Colebrooke, 
Volume II, page 340. 

The oases of Narain Dhara v. Bakhol 

Oain (2) and Rirpal Naratn v. Sukurmoni (d) 

deaU with only limited interests and the 

decisions are not sound. 

Colebrooke^s translation is correct and 

is approved by Babu Golap Chandra Sarkar 

in his book at page lv«7. 

(6) 18 W. R. :^67j 13 B. L. R. 1 iF. B ). 

(6) 1 I, A. 282 at p. 293; 14 B. L. B. 115; 21 W. R. 
368; 8 Bar. P. 0. J. 318. 

(7) 17 Ind. Ca«. 276; 16 0. L. J. 335j 17 0. W. N. 
442. 


i.Il&20 

:i rf:* 

There cannot be a valid marriage with A 
girl who has lost her virginity. 

Marriage ‘ Mantras* are only meant for 
virgins. See Manu VIII, 226, and also Golap 
Chandra’s book, 4th Edition, page 95. 

“ Psnigrahana,” etc,, of virgin^ alone can 
be accepted according to Hindu- Daw. « - ; 

* Ananyapurbikam ’ in Tagnavalkya 
means that she must be a virgin, and nob 
that she should be deBIed by anybody, elsar 
Medhatithi as commentator explains- in 
Chapter VUI, 226, Manu’s Text, page 1016; 

' Panigrabanika,* etc. 

There 'Kanya* has been explained as a- 
znaiden not deBled. 

Kullukavatya also says there cannot 
be any legal marriage with a deBledgirl. 
See Kolluk’s Commentary, page 223. 

In Dayabhaga 'Kanya* and ‘Kumari* have 
been said to be Brst claimants in; 

order of succession, i.e , maiden daughter 
should take first and then married daughter. 
Chapter XI, section 2 (Dayabhaga), 

Tara v. Krishna (8) referred to. 

* Ananyopnrbikam * has been translated 
by Monmoho Nath Sastri in Dharma 
Shastra as one who has not been known by ^ 
anyone before and who has not been given' 
away in marriage. 

There was not a legal marriage at 
the time when succession opened out. 

If there has been no legal marriage, the 
Privy Council case of Peida Amani v. Zenin^ 
dar of Marungapuri (6) has no application, 
Moyne’s HinduLaw, page 831,8th Edition. 
We are in possession and we. have got 
mutation of one name in the Government re- 
cords and we have been all along in possession. 

Id an ejectment suit plaintiff must shew 
better title. 

From an examination of the Chapter on 
Exclusion of Inheritance it is clear that one 
addicted to vice cannot succeed. In Assam 
Dayabhaga applies. See Deepo Delia . v, 
Qohindo Deb (9), Dino Nath Mohunto v. 
OAwndiXocfc (10). 

Dr. Kannlalf in reply. — -Under tbe Assam 
Regulations as soon as a man dies, bis heirs ' 
apply and get their names recorded in the 
office of the Goverument. 

According to Dayabhaga they cannot 
Bucoeed as trespassers. ' 

(8) 81 B. 495; 9 Bom. L. R, 774, 

(9) 16 W. R. 42; 11 B. L. E. 131 note. 

(10) 16 1»a. Cm. 849| 16 C. li. J. lA 
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■ The Privy Goanoil deoision ie in my 

favonr. 

RaffbaQaiidaxi in hi!) Ufcbahatatta, page 
697,8npportB my oontentioD when he saye:-^ 
K h ota j onay a . , . ”et 0 . 

The enstom ia transoendantal and ib onght 
to prevail aKaiost Sbatnte Law. 

JUDGMENT. — The question involved in 
this appeal relates to the rig^bt of snodeRsion 
of an. nnshaste dangrbfcer to the estate of 
her father under the Dayabhaara Lawi 
The appellant before ns is tbe dang'bter 
of one Sasadhar Koob. Darin i her father's 

eloped with a person named 
Kheda Kooh and they lived toigrether for 
. years as man and wife. After her 
father’s death, however, she married Kheda, 
and she now olaims tbe property left by 
her father as bis heiress. 

It appears too that Sasadhar after the death 
D* mother took another woman 

qtsbali as bis * mistress or wife wibhoat 
any formal marriagre” and had a son by 

• daughters by her. The son 

18 dead, bat the daughters are alive and 
^r®. Possession and they contested the 
plaintiff’s claim. The Court of Srst in- 
etanoe decreed the suit. On appeal the 
snit has baen dismissed and the plaintiff 

nas appealed. 

The parties are Koches, aboriginals of 
Assam. It has been held by this Court 
1800 Deepo Debia v. Golindo Deb (9;]that the 
uayabhaga School of Hindu Law is the 

v\'? , Assam and the learned 

nn *k appellant has argued the oise 

on the view that tbe Dayabhaga is tbe 

applicable to these parties. 

^as been held that according to 

the RB , tfae daughter is under 

therAfrt”** obligation to chastity as a widow, 
will 08^® law is now settled, aoobastity 
See ^0*" from taking the estate. 

Koliln ^olitar.ee v. Monee Ec n 

tpar MiUer, Ramnath 

mniaTV’-,®"*"' Dehi (l\), R.n.ii- 

fitamh' 2) aud Sunday l Lcd-.ni v. 

PriZt It is found in the 

ber fakhr*^* *^® P*a* 0 tiff ran away frcui 

paramoni.*^ * , *0®^ one Khedu us her 

Q®** and lived with him as i. s luie- 

nl] ^ 

2 ^2 0 . 847 . 

2 0. S7J, 2 q, 97; 9 c, \V. .V N. 1003, 


frees until after her father’e death. That 
being so, she would be excluded by reason 
of her unobaatity from inheritance under 
the Dayabhaga. 

It is contended, however, on behalf of tbe 
appellant that the disability caused by her 
unohastity was cured by her Bubsequeut 
marriage with the same person with whom 

she lived as a mistress before her father’s 
death. 

It is argued that as a child procreated 
before marriage may be legitimized if born 
after tbe mother’s marriage with the person 
who procreated it even under the Hindu 
Law, similarly tbe bar to inheritance oauaed 
by reason of nnchastity may be removed 
by subsequent marriage with tbe person 
with whom she was living as mistress. In 
support of the proposition that in order 
to render a ohiid legitimate the procreation 
as well as the birth need not fake place 
after marriage, reliance is placed upon the 
observations of the Judicial Committee in 
the case of Pedda dmani v. Zemindar of 
Marungapuri (6); “The point of illegitimacy 
being established by proof that the pro- 
creation was before marriage, had never 
suggested itself to the learned Oouneel for 
tbe appellant at the time of tbe trial, nor 
does it appear from the authorities oited 
to have been distinctly laid down that 
according to Hindu Law in order to render 
a child legitimate tbe prooreation as well 
as tbe birth must take place after marriage. 
That would be a most ioeonvenient doc- 
trine. If it is the law that law must be 
administered. Their bDrdships, however, do 
not think that it is tbe Hindu Law. They 
are of opinion that the Hindu Law is the 
same in that respect as the English Law ” 
With reference to these observations Sir 
Gurudan Bauerji in his Tagoro Leotures 
(H:nda Law of Marriage and Stridhan, 3rd 
E iition, page 16Sj remarks: "This doaision 
so long as the Privy Coonoil do not think 
ii. fit to reooueider the point, mast be 
reoe.ved as the law on the snbjeot. Bat 
with every respeot that is dne to the deoi- 
non of the highest tribunal for India I 
may be permitted to say that the doa. 
trine that proareation in lawful wedlock is 
necessary to aonstituta legitimsoy i/no? 
only supported by the langnage of 
texts, bat i , also in aaaordanas with th« 
general spirit of tbe Hindu Law by wbiJb 
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ft. „„i»i .»« 

t£ 'bi r:b.”^,r.s:.“«n 

of tbe m Privy Counoil took 

S^rt^we the Boooeeeion opeoed 

S“? thf. ? "“r;. 

ll «la when the euoeeeeion opened ont 

Si r le the. *“ 

““irenee is made by the learned Pleader 
for the appellant to the text of Yajoa- 

vftlkya— ^ 4 * 

and the translation of it in Golap Chandra 
SarWe Hindu Law, 4 th Bditnn. page 78 , 

Ih man who has finished his student- 

rts.i s.r-: 

than the person with whom she is 
f*^he married." We think, however, that 
hose IrTs mean a ‘'virgin,” e., one 

f “ r rrari \lZp=; 

r rZnSr andit' ^ 

ttke is in aooord with the praotioe and 
l.-mentr of Hindns. It is nnneesssary, 

sentiments t 

action whether nnehastity in a 

‘'^!idon may he expiated by penanoee be 
maiden heaaase no marriage took 

hefZ the snooessioo opened oat in 
tVe° present ease. thrdrbiUty 

ortbe‘’pSff to ‘’y "a ''® t 

^ iTafftv when the snooession opened out 

“”“w father’s death, was removed by her 
on her t with her paramour, 

“ 2 t'’“X*timr*the suooeseion openedcut she 
A^ ..riafl her paramour and there 

“ r s". 


s," ““'"Tss 

until she married. the dfe- 

with her paramour might remov 

ability caused by her nn oannot 

time of her tT^ b*- 

hold that under Hmdn L ^ gnbordinute 
sneh “beyanoe, ,o,inmon 

Judge says. It nf lower oastes 

knowledge that many P P ^ oontraot 

eueh as Koohes, ^^^^7 ^„riage 

unions with women aometime 

and get married “rbe- 

in their old age after -tiama attaohee 
oome grown np men. formal 

to the ebildren f marriage- 

s .2 r -ii? 

oonld have married in ‘bem old agejM 

r”t\nd irfhe appelUnf. eonten- 
opened out, and if the PP 

tion is oorreot, we - ..j 

estate must remain in absya it has 

s-BrraS.TwXia 

■i ““;s 

ii .b. .w. i. " r^Si. to 

that distance of time, we a 
uphold suah a oontention. --unee- 

The last ground urged is that . 

tio?of vesting and divesting 

ease as the „hte-a by 

the deceased they being ‘be dangh era by 

Biehalya, a mistress, and that ^ b 8 

there was also a son born of BiphaW 

■who survived, his father, , .u 

euooeed because it ^ 

the Dayabhaga illegitimate son -egd. 

Sadras. ® Sirp^ 

SBeNarain Dhara y. Rakhal Oatp 14 ;, ^ 

Norain V. Suku^moni ( 3 ). There w^w 

discussion before us as to 

brother of the defendants could » * 

a dasi putra (in which case he W 
an heir) and whether or not a P 
construction had been placed upo ^ 

pression by this Court in those 
think it. however, unnecessary * of 

those questions. So far as ja to be 

vesting of the estate is oonoerned, U 
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obiervQd tbftt there are brothers and 
DQpb 9?73 of the deaaased so that there 
were heirs of the daoeaied; and the dePeod* 
ants are in possession of the property 
left by the deoeased and have been reeogr- 
nised as tenants by tbe Reveone Anthorlties. 
In these oirenmstanoes they are entitled 
to Qontest the olaim of the plaintiff if 
she is not the heiress of the deeaased. 

We would add that aooording to tbe 
learned Subordinate Jndge it is oommon 
praotioe amons people to whiob the parties 
belong in that part of the ooantry to 
oont^aot anions with women withont any 
marriage and to get married afterwards when 
the ohildren are grown up men. To apply 
to snob people the striot rales of Hinda 
Law (and speoially those of tbe Diyabbaga 
Sqhool whioh are based npon tbe prinoiple 
of spiritnal benefit), in snob matters, may 
lead to iniastioe in some oases. We think 
snob qnestioDB shoald be deoided with re- 
ferenoe to looal onstom and nsage, and 
it is to be regretted that tbe parties did 
not set np snob onstom or nsage, althoagh 
the ezistenoe of tbe praotioe as a 
matter of oommon knowledge is referred 
to by the Ooart below. As it i9, we mast 
deeida the oase aooordiag to tbe Dayabbaga 
Law, and under that law tbe plaintiff 
was ezoladed from inheritanoe, and her 
sabsB^oent marriage with Kheda did not 
revive the right whioh was not hers at tbe 
time the snooessiou opened oat. 

The appeal mast aooordiogly be dismissed 
with ooets. 


Appeal dismissed. 


PATNA HIGH COURT. 

OiviL Revi 8 I 0 !( No. 130 of 1919. 

Deoember 11, 1919. 

Present’. — Mr. Ja^tioe Ooatta an! 

Mr, Joetioa Adami. 

Syei KHELiPAT HUSSAIN— 

versus 

Syed AZMAT HUSSAIN and — 

OpPO ITB PaRIY. 

Prov»7Kfoi Insolvency Act (fif of 1Dd 7), « JO ia)r“ 

ntolvtnt^ suit by, to recover defciitl djivcr oj 

^ughter, maintainability of. 

A parsoD wlio hjas b33Q declaroJ itisolvdiic 
oamiot| while his estate is in tho haiiJs of the 


Receiver, maintain a suit in his own name for the 
deferred dow^r of his daughter, even though the 
Booeiver has refused to bring such suit, [p, 700, col, 
2 .] 

Civil revision from an order of the 
Subordinate Jadge* Mongbyr. 

PACTS. — The petitioner, Kbelafat Haaaip, 
was declared insolvent in 1911 and n 
Receiver was appointed for the administra* 
tion of hie aesets. Daring the qonrse of hie 
insolvenoy bis daughter died and be beoame 
entitled to a portion of the deferred dower 
due to bis daughter. He asked the Receiver 
of hie estate in insolvenoy to bring a 
suit in respeot of the dower, inasmuch 
as the same was getting barred by 
limitation. The Receiver refused to sne. 
Khelafat Husain, tberenpon, applied to 
the Subordinate Judge of Monghyr for 
permission to sae as pauper. The learned 
.lodge declined to give him the permission 
by the following order, dated the 27th August 

191?:— 

“There is no asset to enable the peti- 
tioner to institute the suit and I don*t 
think he should do so as the right of 
action vest in the trustee. I don’t see 
how permission can be given to the 
insolvent to sue. Whether he can sue in 
forma pauperis is a question for the trying 
Court to decide. The application is 
disallowed.” 

Thereafter on a suit being instituted the 
application for leave to sue as a pauper 
was disposed of by Mr. Satish Chundpr 
Mitra, the Second Subordinate Judge of 
Monghyr, on the 7th April 1919 in the 
follcwirg terms on the question of oanse 
of action:— “ So long as there is a 
Receiver of the insolvent’s properties, the 
applicant insolvent cannot sne at all...... 

He most wait till his disability ceases, when . 
and when only he can sue. He oanpot in 
my opinion sue in bis personal capacity 
making the Receiver a defendant in 
the oase, when tbe Court did not permit 
the Receiver to sue. It is said that by 
tlie time tbe disability oeaseB the. claim of 
the plaintiff v onld be barred by limitation. 
That no doubt is a difficult point. If 
tbe disability of the applicant be a legal 
disability, I do not see any reason as to 
why be shoald not get an extension of 
time on that ground.” 
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oapis of action arises from the bodily op 


The petitioner therenpon made an applioa> 
♦ion to the Hiarh Court in Revision acainst 
the above order of the Subordinate Judpfe. 

Mr. Khur$had Bwn'iin, for the Petitioner.— 
Under eeution 16 (2) (a) of the Provincial 
Insolvency Act the property of the insolvent 
vesta in a Receiver, and under section 20 
(d) the Receiver may institute any suit 
relating to the property of the insolvent. 
The claim for a portion of the dower 
debt has not yet ripened into property so 
that the Receiver may get a hold over 
it. In any case there is nothing in law 
to provoot an insoWeBt (a beneBoiary) 
from bringing an action for tbe ultimate 
bene6t of creditors (the other beneficiaries) 
when tbe Receiver (a trostee) is unable 
to sue owing to went of funds. Under 
English law personal actions may be 
brought by the insolvent himself. Halsbury's 
Laws of England, Volume 2, page 137. 

Mr. Fakhruddin, for the Opposite Party.— 
The insolvent has no canse of action and 
section 20 id) is a bar to the suit. It is 
the Receiver alone that can sno. The 
Receiver’s discretion should not be interfered 

with. 

Mr. Khunhad Husnain heard in reply. 

JUDGMENT. 

CODTie, J.— This is an application in revi- 
sion made in respect of an order of tbe Sub- 
ordinate Judge of Monghyr rejecting an 
application by one Khelafat Hossain to 
sue as a pauper. It appears that the 
petitioner was declared an insolvent in 
the year 1911, but it has been found by 
tbe learned Subordinate Judge that in 
spite of the petitioner having been declared 
an insolvent and his estate being in the 
hands of a Receiver, be has enffioient 
funds to prosecute the suit and that he 
has no oaneo of action inasmuch as his 
property and assets are in the hands of a 

Receiver. • ii. * 

The first point urged before us is that 

the learned Subordinate Judge bad no 

power to go behind the order, declaring 

the petitioner an insolvent. It is nn- 

necessary to discuss this point for, even 

assuming it to be a valid coptention. the 

petitioner would not be entitled to .up: 

“All rights of ac’ion which relate direony 

to the baekrepl’a property apd can be 

turned into aeaetB for the payment of 

debts paiB to the treitee hot where a 


mental suffering or personal inconvenience of 
the bankrupt, or from injury to his pewon 
or reputation, then the right of action 
remains with the bankrupt (Hilshury s 
Laws of England. Volume 2. page 137 
paragraph 236). 

Now the suit which tha oetitioner 
desires to bring in this case is a Mit 
for the deferred dower of hia daughter. 
This is oeitainly . not a suit of a nature 
which can be brought by the insolvent 
himself. It appears that the Receiver had 
been asked by the insolvent to bring the 
suit and had declined. This, however, 
will not assist the insolvent, and it may 
be that the Receiver had very good grounds 
for his refusal. 

In these circumstances this application 
must be dismissed with costs. Hearing 
fee two gold mokurs. 

'’Adimi, J. — I agree. 

Application dismiBseq* 


CALCUTTA HIGH COURV. 

Appeal PBoa OsiGiNAL DscsbeNo. 118 

OP 1916. 

August 8, 1919, 

rresenf:— Justice Sir Asutosh Mookerjee, 
Kt., and Mr. Justice Panton. 
ThbOPPIOI\L ASSIGNEtfi op the CAL- 
CUTTA HIGH COURT ^DsPEMOAur No. A 

— Appsllamt 
versus 

BIDTASUNDARI DASI awd othkss— 

Pl*I’»T;FP-« — RB- lPONDBNTi. 

Appeal — Final hearing - Courts whether can go into 
whole case—Oif* to wife by member of firm heavily 
indebted, validity ot— Intention to delay or defeat 
creditore — Pleadings, inconsistent, when permissible. 

At the stage of the final bearing of an appeal the 
entire appeal is open for consideration, including 
an investigation of the issues remitted for trial, 
where such investigation is essential for the proper 
determination of the matter directly in controversy 
between the parties [p 702, ooU 1-] 

A L'ift to bis wife by a member of a firm heanly 
involved in debt, which is deliberately kept secret 
till the 6rm i« adjudged bankrupt and the plain 
object of which is to delay, if not to defeat, creditors, 
and under which possersion is not obtained by the 
donee, nor is any convincing explanation gfiven to 
justify the transaction, is a fictitious gift and 
confers no title on the donee to the properties dealt 
with thereby, [p, 702, col. Z.] 
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Bither party to a litigation may in a proper case 
iQclade in his pleadings two or more inconsistent 
wts of material facts and claim relief thereunder 
in the alternative, but whenever such alternative 
cases are alleged, the facts belonging to them res- 
pectively shoiild not be mixed up but should be 
stated separately so as to show on what facts each 
alternative relief is claimed, [p. 703, col. 1] 

The plaintiff, who avails himself of the right to 
place inconsistent cases before the Court and 
endeavours to establish both the alternatives by 
oontradicto<y oral testimony, is in a state of in. 
extncable difficulty; evidence adduced in support of 
both the oases can hardly be expected to securo 
confidence, [p 703, col. J.] 

Appeal Bgaiost the decree of the 
SnbordiDate Judge, Daooa, dated the 7th 
February 1916. , 

Babns Dwar/ra Nath Okakrab'irti, Biraj 
Mohan Mojumdar and Sureeh Chandra Basu^ 
for the AppellaDt'e 


properties. The olaim was resisted by • the 
OflS^ial Aaaignee. On his behalf it wa^ 
a*perted that the gift by Raimohan to his 
wife was a hotitioua transaotion, inteuded 
to defeat and delay his oreditors aud 
partners. It was farther alleged that the 
deed of gift exeouted by Bidyasandari in 
favour of her bneband was not exeouted 
under oompnlsion nor in ignoranoe of its 
oontenta. On these pleadings the following 
iasuea were raised : 

(а) Was the plaintiff indnoed to exeoutd 
the disputed deed of gift aeder undue 
iofluenoe ; 

(б) Did the plaintiff exeoute the above 
doonment withoat knowing its oontenis 
and understanding its effect npon her 
interest ; 


Babua Qopal Ohandra Das and Bhagirath 
iJhandra Dm, for the Respondents. 

JUDGMENT.--Thi8 is an appeal by the 
onrth defendant in a suit for oanoellation of 
a deed of gift. On the ^Och February lb09 
^imohan Saha exeonted the deed in ques- 
^on in favour of his wife Bidyasandari Dasi. 

0 deed oovered immoveable properties 
valaed at Rs. 14.000 by guess. On the 5th 
uly 1911 Raimohan was adjudged an 
insolvent and his assets vested in the Offioial 

Court. On the 21fit Novem- 
* ®*<^ya6undari executed a deed of 
Silt in favour of Raimohan. This deed 
eovet^e all but six of the properties oovered 
oy the previous deed of gift executed by 

lfi!k wife. On the 

fbo oo Raimohan died. On 

innfi** December I9l3 Bidyaaundari 

present suit for cancellation of 
exeouted by her. In the 

onrth paragraph of the plaint it is alleged 

imni..^^ executed the document under the 
for ^ power of-attorney 

is properties. It 

the donn*^ ®**®8ed that she did not execute 

bat was “T and consent 

and hia k fu iofluenoe of her husband 

aot informal VJL ®be was 

gornn°* tbe doou- 

aud did « * »<^vioe about it 

On the-B o its force and effect, 

olffift ‘bat the deed 

inowLiva collusive, 

enforceBhi*^®®^*^® 

DJorceable against, herself and her 


ko) Is it true that the plaiotiff bad no 
independent and disinterested advice in 
connection with the disputed deed of giftP 
The Subordinate Judge disbelieved the 
allegation that the plaintiff had exeonted 
the document under the impression that 
it was a power-of-attorney. He held that 
she must have been told that it was a 
deed of gift, although she might not 
have been supplied with full particulars. 
But the Subordinate Judge held that the 
plaintiff had no independent or disinterested 
advice, that she did not understand the 
true nature and contents of the document 
and that she executed it under undue 
iDflaeno© and pressure. He declined to 
investigate the allegation of the Oflaoial 
Assignee that the gift by the husband to 
the wife was never intended to operate as 
a genuine transaction. In this view, the 
Subordinate Judge decreed the suit * and 
cancelled the deed of gift. The Official 
Assignee has appeiled to this Court. The 
appeal was heard by Chitty and Beao'horoft 
JJ., on the 20th July 1917 when they 
held that, for the proper determination 
of the appeal, evidence should be taken 
and a finding arrived at with regard to the 
first deed of gift They aooordingly framed 
and remitted for trial the following ieanes : 

(il Whether the deed of gift bv Rat 
mohan to Bidyasandari was a 6snamt tranio.’ 
tion^or was intended to eonvey the properties 

(u) Under what eironmstaneee and for 
what _ purpoeee was that deed of ^fj 
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(in) Waa Bidyasandari ever in posaeasion 

of the properties ao conveyed? 

The Subordinate Judge took evidence, 
oral and documentary, and came to the 
oonoluaion that the deed of gift by Rai- 
mohan to Bidyaaundari waa a hsnami 
transaction, that it waa executed to defeat 
the claim of creditors and that the lady 
waa never in posBeaeion of the properties 
ostensibly transferred to her. The new 
evidence together with these Bndinga has 
been made part of the record and the 
appeal has been argued before us with 

reference to all the materials. 

On behalf of the plaintiff-respondent, 
the propriety of the order made by Ohitty 
and Beaohoroft, JJ., has been called in 
question, and our competency to reconsider 
its necessity has been supported by refer- 
ence to the deoisionsin Biatunnessa v. Knilash 
Ohandra (1), Hanuman Das v. Qursahay Singh 
(2) and Bast Indian Railway Oo. v. Okanga 
Khan (.3). It is needless to deBne the exact 
powers of the Court at the stage of the 
final hearing of the appeal; it is sufficient 
to state that the entire appeal is open 
for consideration and we must base our 
decision on such portions of the materials on 

the record as appear to us to be relevant. We 
are further clearly of opinion that for the 
proper determination of the matter directly 
in controversy between the parties, an inves- 
tigation of the issues remitted for trial by 
Chitty and Beaohoroft, JJ., was essential. 

The two gifts, though separated by nearl^y 
three years in point of timOi cannot be 
assumed to be wholly unconnected transac- 
tions ; and the facts disclosed after remand 
tend to show that there is an intimate 

relation between them. 

As regards the deed of gift executed by 
Raimoban in favour of Bidyasandari, the 
Subordinate Judge has laid stress upon the 
suspicious oiroumstanoes which attended its 
execution. The document was executed 
secretly and was attested by witnesses, the 
majority of whom cannot be traced. Although 
the donor had three sons, he transferrad the 
best and most valuable of hia properties 
including bis homestead to hia wife ; why he 
felt impelled to adopt such a course is 


tmo 


(1) 17 lad. Cas. 224; 18 C. L. J. 259. 
f21 21 Ind. Cas. 700; 1*^ 0. L. J. ISl. 

(3) 2=1 Ind. Cas. 245; 22 C. U J. 212; 43 0. 888; 19 

c, W. N. 1034 . 


not satisfactorily explained. Suspidibh as 
to the genuineness of the trailSaolfon fs 
deepened, when we disoovet Ihit at, the 
time of the alleged gift, the firm (m which 
Raimoban was a partner) was heavHy 
involved in debt and was greatly onibarraiiSsdi 
though perhaps not actually itidolVdilt ; 4dd 
we have farther the significant fact ch^t 
the gift was deliberately kept secret till 
the firm was adjudged bankrupt. In^hflh 
oircumstanoeS, it is by no mhafis, diffihttU 
to form an estimate of the true nature and 
purpose of the giftj the object plainly was 
to delay, if not to defeat, the creditors who^e 
dues were steadily increasing in amount. 
have finally the unquestionable fact . that 
the donee never took poasesslpn of i,the 
properties transferred to her. The Sub- 
ordinate Judge has classified the properties 
under six beads and has found with roflfard 
to each of the classes that this plaintiff 
has failed to prove her possession in respect 
thereof. The evidence has been 
before us and has been minutely sorntinised, 
but no error has been found in the analysis 
given by the Subordinate Judge, suoh^ as 
would affect the validity of his oonolusidn. 
We must consequently affirm the finding 
of the Subordinate Judge that the deed 
of gift was secretly executed at a time 
when the failure of the firm was in eight, 
if not actually imminent, that the matter 
was kept secret till the firm had been 
declared insolvent, that the lady^ never 
obtained possession of the properties and 
that no convincing explanation has been 
attempted to justify the transaction. Jn 
this view, we must hold that title did 
not pass from the donor to the donee and 
that consequently the plaintiff had no title 
to the disputed properties. ^ 

Apart from this, it « Pl»'“ ” 

regards the second deed of gift, the plaintiff 
has not laid the foundation for a ease of 
oanoellation. Her allegations in the plaint 
are mutually contradictory. She asserts 
that when she executed the deed she was 
assured that it was a power of attoney 
for the management of her properties. 1 his. 

if true, involves in eesenoe a “ 

fraud. But, not eontent with this, she 

asserts, in the alternative, that the dooament 

was not executed with her free-will and 
oonsent. This, if true, is a case of 
or undue ‘influence. It may be conceded 
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that either party to a litigation may in a 
proper oaae inolnde in his pleading two or 
more inoonsistent sets of material faots 
and olaim relief thereunder in the alter- 
native ; but whenever such alternative oases 
are alleged, the faots belonging to them 
respeotively should not be mixed up, but 
should be stated separately so as to show 
on what faots eaob alternative relief is 
olaimed. Referenoe may be made in this 
oonneotion to the deoision of the Full Benoh 
in Narenira Nath Barari v. Abhoy Oharan 
Ohatiopadhya (4) and of the Judioial Com- 
mittee in Mahomed Buk^h Khan v. Hosteint 
Bibi ( 5 ), whiob is explained in Jino v. 
Afanon (6), Phillips v. Phillips (7), Berdan v. 
Greenwood (8), Morgan, In re, Owen v. Morgan 
(9) and Davy v. Oarrett (10). 

The plaintiff, who avails himself of the 
right to place inoonsistent oases before the 
Court and endeavours to establish both 
the alternatives by oontradiotory oral testi- 
mony, is, however, plainly in a state of inextri- 
oable diffioulty; evidence adduced in support 
of both the oases can hardly he expected 
to secure confidence. The allegation in the 
present case that the plaintiff did not receive 
independent adivoe is the ground of attack 
common in this class of oases. The deed was 
of the simplest character and was free from 
Ml complexity; no explanation could have 
been needed to make its effect intelligible 
to her. The theory of undue infiaenoe 
looked more promising, but was not supported 
by tangible evidence. What really happened 
IS clear from the evidence on the record. 
When bankruptcy was imminent, Raimohan 
transferred the properties to his wife so as 
to thwart, if possible, the claims of the 
creditors. But after the insolvency bad 
taken place, when assets were needed to 
bring about a composition with the creditors, 
the properties bad to be replaced in the 
name of Raimohan. After this had been 


^ ^ 437i n O. VV. N. 20; I 

T. 364. 

176^^ I- A. SI (P. c.)j 16 C. 684; 5 Sar. P. C. 

f®) 18 A. 125j A. W. N. (1896; 1. 
j'JK 1878) 4Q. B. D. 127i 43 L. J. Q. B. i:i5; :W 

J. 2'*' 

H- 1. 77| 26 W, a. 226. 


effected, the contemplated settlement fell 
through and Raimohan himself died. Now, 
with a view to save as much property 
as possible from the grasp of the Official 
Assignee, Bidyasnndari, probably with 
the oonoarrence of other members of the 
family, has instituted the preseut suit. The 
truth is that the first transaction was ficti- 
tious and the second which is challenged is 
genuine. 

The result is that this appeal is allowed, 
the decree of the Subordinate Judge set 
aside and the suit dismissed. The plaintiff 
must pay the Official Assignee his costs 
in all Courts; but in view of the fact 
that the paper books prepared afier 
remand consist very largely of irrelevant 
papers, we direct that each party shonld 
pay his own cost of preparation of the 
paper book after remand. This does not 
affect the sum which was paid by the 
Offiiiil Assignee in this Court on bsbatf 
of the respondent for the preparation of 
the paper book; he will be entitled to 
realise that snm. The bearing fea on each 
occasion is assessed at Rs. 500. 

Appeal allowed. 


PATNA HIGH COURT. 

First OiViL Appeal No, 180 of 1917, 
November 17, 1919, 

Present : — Sir Dawson Miller, Kt., Chief 
Justice, and Mr. Justice Jwala Prasad. 

BHAGWATI SARAN SINGH— Appellant 

versus 

The SECRETARY of STATE fob INDIA 
IN COUNCIL — Rbspondent, 

Court fees Act (VII of 1870), «, 190, scope o/-^ 
Court-fees paid on Will — Death of beneficiary hefoi^ 
full (idii-inistration — Probate of bet^ejiciary'a Will : 
Court-fee, whether payable — **Estate,*^ meaning of. 


The “estate”.referred to in section 190 of the Court 
Pees Act lueuus the pi-oporty of a deceased persoii 
.md it is impossible to dissociate the identity of the 
person from the property in the meaning of the 
word. [p. 704, col. 2.J 


- — * wwo .ttwu uiuY proviaea 

tor cases where a fresh grant of Probate of a Wiii 

or Letters of Administration of the estate of the sann 

person becomes necessary and the fees have alreadu 

been paid m respect to the whole or part of th( 
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y 

property comprised in the estate of the deceased 
person, [p. 7n4, col 2; p. 705, col 1.] 

There is nothing in the wording of the section 
which can be so conitrued as to support the oon» 
tention that when a beneficiary under a ill dies 
before the estate of the testator is fully administered 
and Probate is taken out of the Will of the bene- 
ficiary, then no Court-fees are required to be paid in 
respect of that portion of the beneficiary’s estate 
which he has taken under the previous Will and in 
respect of which Court-fees hav’O already been paid, 
[p. 705, col. 1] 

First appeal from a deoision of the Distriot 
Judge, Gaya, dated the 19th May 1917, 

Messrs. Kulwant Sahay and Kailaspati, for 
the Appellant. 

Mr, Muhammad Fakhruddin (Government 
Pleader), for the Respondent. 


JUDGMENT. 

Millbr, C. J. -The appellant Babu 
Bhagwati Saran Singh is the executor 
by implication of the Will of his late wife 
Mfisummat Mayian Godavari Koer, who died 
on the 16th April 1917 leaving a Will of 
even date. The property- comprised in the 
Will consisted principally of a half share in 
the Maksudpur estate, which the deceased 
acquired under the Will of her late father 
Raja Rameshwar Prasad Narain Singh 
who died on the 2nd December 1902. The 
only other property comprised in the Will 
was a house at Gaya and a decree against 
the testator’s sister. The property was 
left by the deceased to her husband, the 
appellant, for life and after his death to such 
of her daughters as should survive their 
father. It appears that when Raja Ratuesh- 
war Prasad Singh died, he also left a Will 
disposing of his property which included the 
bulk of the property mentioned in the Will of 
his daughter now under consideration. His 
widow, the Rani Ram Sunder Kuer, obtained 
Letters of Administration with the Will 
of her late husband annexed and paid the 

full fee chargeable under the Court Pees Act 
of 1870. That estate has up to the present 
apparently not been fully administered. 

The appellant, having applied for a g^nt 
of Probate of his deceased wife s Will 
before the District Judge of Gaya, petitioned 
the Court for an order that by reason 
of section 190 of the Court Peee Act 
1870 no fee is chargeable upon a grant of 
Probate in the present case in so far as ^n- 
•erns the property comprised in the Will 
of the estate of his deceased wife s father, 
upon which duty was paid under the Act 


when Ijetters of Administration were grantea 
to the latter’s widow. The learned Distnut 
Judge rejected this applioation and in -my 
opinion rightly. 

SactioD 190 of the Indian Court Pdas Act 
provides: 

**Whenever a grant of Probate or Latteta 
of Administration has been or is 'made in 
respect of the whole of the property belong* 
iog to an estate, and the full fee chargeable 
under this Act has baen or ia paid theraonj 
no fee shall be chargeable under' Ihe sime' 
Act when a like grant ia made in respect of 
the whole or any part of the same property 
belonging to the same estate. 

‘‘Whenever such a grant has been or ia 
made in respect 'of any property forming 
part of an estate, the amount of fees then 
actually paid under this Act shall ba deduct* 
ed when a like grant is made in respect of 
property belonging to the same estate, 
identical with or including the property to 
which the former grant relates.” 

It is only necessary to read that aeotiou to 
see that the estate therein referred to means 
the property of a deceased parson, and it is 
impossible to my mind to dissociate the 
identity of the person from the property in 
the meaning of the word estate” as there 
used. I may point out that in another part 
of the Act when the word: estate is used 
meraly to indicate the property without 
involving any oonuotation of individual 
ownership, as in section 7, clause (5), the 
Legislature thought fit to append an expla- 
nation to that section in order to shew 
exactly the sense in which the word ' estate” 
is there used. But in section 190 and the 
other sections of the same Chapter relating 
to Probate and Letters of Administration it 
seems to me impossible to treat the word 
‘‘estate” as having any other meaning than 
that already mentioned. If the appellant’s 
contention was right, then it would follow 
that once the fee chargeable under the Act 
had been paid in respect to any particular 
property on the death of the owner for the 
time being, that property would be exempt 

ever afterwards from similar fees notwith- 

• ' . 

standing that it oontinned to pass from 
generation to generation by Will or inherit- 
ance, and successive Probates or Letters of 
Administration were granted. That, clearly 
was not the intention of the section. The 
section, in my opinion, provides for oases 
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KiLIHDDDIM MOLLAU V. fiAHIBODblM MOLLA. 

where a fresh grant of Probate of a Will or 
Letters of Administration of the estate of the 
same person beoomes necessary and tbe fees 
have already been paid in respeot to tbe 
whole or part of the property oomprised in 
the estate of the deceased person. Tbe 
Probate is sometimes revoked, .or again a por> 
tion of an estate may remain nnadministered 
snd may require a fresh grant, and there 
are many oases in whiob a fresh grant . be* 
oomes neoessary. It is olearly to provide 
for suoh oases that section I9C of tbe Aot 
was passed, and it stipnlates . that in snob 
oases no fresh fees shoald be chargeable 
where the fees had already been paid by 
some previoas exeoator or administrator. 
There is nothing in tbe wording of tbe 
section which, in my opinion, can be so con* 
straed as to support tbe contention now pot 
forward by tbe appellant. This appeal 
must be dismissed. 

Jwaia PaASAD, J.*~l agree. 

Appeal dismiasei* 


CALCUTTA HIGH COURT. 

FULL BENCH. 

Appcil faom AppEi-LAiE DkOree No. 2313 

OF 

August 7, <919. 

Preren^: — Sir Lancelot Sanderson, Kt., 
Chief Justice, Jnetioe Sir John 
Woodroffe, ICt., Justioe Sir Asutosb 
Mookerjee, Kt., Mr. Justice Obatterjea 
and Mr Justice Newhould. 
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•Appeal against the decree of the Ut Addi 
lona Diotrict Judge, 24*PorguDnftD, datei 
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the r2th July 1916, affirming that of the 
Munsif, let Court, Sealdah, dated the 18th 
December 1914. 

FACTS appear from the judgment. 

Manlvi A. K. Fazlul Huq (with him 
Babas Atindra Nath Mukherii and Santosh 
Kumar Boas), for the Appellant. — If the Snb* 
Registrar refnses to register a document, tbe 
person claiming under such a document has 
to bring a suit within 30 days from tbe date 
of SDob refusal. (.Vine section 77 of the 
Indian Registration Aot.) Now if he makes 
a bona fide mistake in selecting the Court 
in whiob his suit should be instituted, he 
will get an extension of time under section 
14 of tbe Indian Limitation Aot. (Vids 
seotion 14 of the Indian Limitation Aot.) In 
tbe present case the plaintiff presented a 
document for registration in tbe Sealdah Sub* 
Registry Office, but tbe executant of tbe doou> 
meat did not appear and tbe registration was 
refnsed. There was an appeal to the Regis* 
trar of Alipore under section 73 of tbe 
Registration Aot and tbe appeal was dismiss* 
ed. Now tbe plaintiff thought that as the 
Registrar of Alipore had refused to register 
tbe document, the suit should be filed in the 
Alipore Monsif’s Court. Tbe suit was filed 
in tbe Alipore Mnnsif’s Court. It was kept 
pending there for some time and eventually 
tbe Munsif of Alipore fonnd that be bad 
DO jurisdiction to try tbe suit. 
Then it was filed in tbe proper Court. 
Now section 14 says that it will extend tbe 
period of limitation prescribed for any suit 
whether such period bas been provided for 
in the Indian Limitation Aot or not. It is 
clear that if tbe last day is a holiday, tbe 
suit sbonld be filed on the first re opening 
day. Tbe other side relies on seotion 29 of 
tbe Indian Limitation Aot. It does not take 
away tbe application of sections 4 to 25, 
whiob are general rules of oompotation [vtdc 
OolapCh-.tnd Nowluckha v. hrishto Ohunder Dass 
Biswas 0) and Brmtvasa ^iyangar v. Secretary 
0 / (2)]. Tbe general prinoiple of law 
wbiob was settled long ago, bas been enact- 
ed in seotion 14 of tbe Indian Limitation 
Aot i.vide Nrityamoni Daasi v. Lakhan Ohunder 
b'en(3/]. The Registration Aot maybe a 


(l) 5 C. 314. 

(2/ 18 Ind. Gas. 617; 38 M. 92j 24 M. L. J. 41. 

(3. 33 Ind, Cas. 452; ^0 C. W. N. 522 at d 634 - 30 
. L. J. 5295 (1916) 1 M. W. N. 332; 3 L. W 471.’ 18 
Bom. L. R. 418; 24 C. L. J, 1 ; 20 M. L. T. IO 5 41 C *060 
^ P . C . } , 
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Bpeoial Aot. , It is not a self-oontained enaot^ 
ment. It is like the Ineolvenoy Aot. Vide 
Daropadi v,. Hira Lai (4), also Nijahutcolla.v. 
Wazir Ahl5),Matabhr^rMollahv. Shoshi Bhu^ 
shapi^ Qhatak (6), Stirendra ^ath Nag v Oopal 
Ohfitid^r Ghosh (7), Kamal Krishna Kundtt 
Ohowdhurp v. Bat Kedar Nath Kundu (8) and 

Dehart Loll Mooleriee v. Mungolanath 
Mookerjee (9). 

The Foil Beoob pase in Nagendro Nath 
MuUick V, Mathura Mahun Parhi (10) is of 
no help to the other side, .as the Registration 
Aot is not a oomplete Code in itself. 

'Secretary of State v. Shih Narain Basra 
(^) is not against ^e.. Section 29 of the 
Indian Limitation Act says that the period 
prescribed sbpald not be afFeoted or altered, 
ViJeQolapOhand Nowluckha v, KrUhto Ohunder 
Bass Bisxcas (1), and Kh^ttir Mohun Chunker- 
hutt}^ V, Bina Bashy Shaha (12). 

Babu Kskitisk CKanira Ohuckravarti (with 

him Baba Nitish,.. Qhandra Lahiri), for the 
Raspondents.— The.histopy of the controversy 
began in I8o9, whentbe two Apts, tit., the 
Act,X of lc59,(R9nt Aot) and the Aot XC ^ of 
lc?9 (Indian Limitation Aot) came into 
force,, The first question that arose for con- 
sideration was whether ,tbe Limitation Aot 
had any application to the rent suits. The 
first case was deoided in 1865, John FouUon 
V Modhoosooiun Paul (L3). The next 
case is Dinonatk Panday v. Boghoonath 
Panday (14), then Unnoda Persaud Mooietjee 
V. Krishio Ooomar Moitro (15), then 
Mo\ummud Buhadoor Khan v.. Collector 
of Bareilly (16). In 1877, two Acts, 
viz j Aot lil of 1877 (Registration Aot) 
and Aot XV of 1877, (Limitation Aot), were 
passed. 

In the oase of Golap Ok nd Nowluckha y, 
Krishto Ohundcr Bats Biswas (1) Mr, Justice 


(4) 16 Ind. Cas. 149; 34 A. 496; 10 A. L. J. 3. 

(5) S 0. 910: 10 C L. B. 333. 

VI Ind. Cas. 33; 16 C. W. N. 20. 

(7) 8 Ind Cas. 791 12 C. h. .1. 464. 

(8) 3 Ind Cas. .34; 10 C. L. J. 617. 

6 C. 110. 4 C.L. R. 371. 

110)18 0.368. 

(11) 47 Ind Cas. 602; 46 C. 199; 22 0. W. N. 802. 

(12) 10 C. 26.'>. 

(13) 2 W. R. Act X Rul. 21. 

(14) 6 W, R. Act X Rul. 41. 

(16) 19 W. «. (P.C.) 6; 15 B. L. R. 60 note (P C) 
(10) 21 W. \l. 318; 13 B. L. H. 292 (P. C.); 1 I a' 
167; 3 8ar. P. C. J. 363. 
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Hitter argued that by the Act ^of 1877^ thd 
period prescribed should not be alteredjiOP 
aSeoted.Bub it is clear that if section 14:applie9 
to the present case, -the period prescribed by 
section 77 of the Registration Aot oanuot 
but be affected, if not altered, Mr. Jnstiob 
Hitter in Ahdul Bakirnv. Lnttfunnessa'Khoitin 
(17) has concurred with the Chief. Justice, 
Sir Francis Haoleac, and has held the other 
way. There are three classes of oases which 
come before th3 Court for consideration.: — 


Firstly: — Lex non cogit ad impossihiti 
oases. Vide Ahad Baksh y. Sheikh Babar Ati 


(IR). 

r J i ;> * •• y rt li. J 

Seconaly : — Bengal Tenancy Act oasps* 
Vide sections ISk and 185 of the Bengal 
Tenancy Aot. Kamal Krishna Kundu Ohow^ 
dhury v Bai Kedar Nath Kundu (8). 


The Ust case on the p)iQb is Secretary 
of Ftatev. Gangadhar Nandi (19). It has 
distinguished Baropadi v. Bira Lai (4) and 
Srinivasa Aiyangar v. Secretary of State (2). 
Secretary of Stit) v. Shib Narain Bazra (11) 
is in my favour. 


Thirdly : — Section 29, clause I* (5), which is 
the reproduction of section 6 of Aot XV of 
18/ /, is clear. 

^ I 

« « « « w « • 

The Registration Act is a special Aot, 
and the rule of 30 days is specially pre- 
scribed. Therefore, nothing in the Limita- 
tion Act can aSaot or alter the period of 30 
days. Vide Veeramma v. Athiah (20), 


(S*NDER?0N, 0. J,— Has the Vast- 

lakim Latifunnessa Khaiun 07) ever been 

iaaentfid frntnPl 


case . 1 ^ ^ A bdul 


Ontheotber band Khetter Mohun Ohuckerbutty 
Y. Binahathy Shaha (12) has been distinguish- 
ed in Qiri:a Nath Roy v, Pctini Bibee (2i) 
and practically ovarruled by Ndgeniro. Nath 
MuUick V. Mathura Mahun Parhi (lO), and .not 
followed in Abiul- Hakim v,^ Litifunnessa 
Khntun (17). [The Vakil for the respondents 
was stopped.] ^ 

Maluvi A. K. Fatlul Bug, in reply. 


(17) 30 0.612; 7 0. W.N, 650. 

(18) 14 Ind Caa. 173; I I 0. W. N. 721.- 

(19) 46 Ind. Oas. 228; 27 0. L. J. 374; 46 0. 984. 

(20) I8M. 99. 

(21) 17 C. 263. 
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JUDGMENT. 

Sanderson, C. J ~Tbe qae^^tioD wfaioh has 
be^D referred to the Fall Bench is whether 
the ease ot Abiul hakim v. Lat'fuvn^Fsa 
Khvtun (17) was rightly deoided. TKe 
above named ease is reported in 30 Calcotta 
532 .under the name of Sbdui Hakim v. 
Latifunmessa Ehaiun (17). 

The question arose in a second appeal 
in a suit hronght by the plaintiff to enforce 
registration of a onveyanoe alleged to 
have been executed In his favour by the 
defendants. 

The document in question was presented 
for regietraiion in the Sub- Registry office 
at Sealdah. As'the defendants did not appear, 
registration was refused by the Sub 
Registrar; against this order the plaintiff 
made an application to the Registrar on 
tbe 26th of Jan .j ary 1914; his application 
was rejected. 

Ther-'upon on the 2l8t of February 
follow ng, the plaintiff brought bis suit 
in tbe Court of tbe Mnnsif at Alipore. On 
the 19th of June 1914. the Sealdah Sob- 
Registry office not being wi'bin tbe local 
limits of the jurisdiction of the Mnnsif 
at Alipore, the plaint was returned under 
the provisions of Order VII, rule 10, of 
the Code of Civil Procedure anJ was on 
the same day presented in tbe proper Court, 
namely, the Court of the Mnnsif at Sealdah, 
By section 77 of the Indian Registration Act, 
1908, it is provided that when the Registrar 
refcBes to order the docnmentto be registered 
under section 72 or section 76, any persjn 
claiming under such dcoument or bis repre- 
sentative, assign or avent may within 
thirty days after the making of the order 
of refusal institute in the Civil Couit, 
within the loci.l limits of whose original 
iurhdioiion ie sitnate the office in which 
0 document ie sought to be registered, 
® suit for a decree diieeting tbe doonroeut 
o be registered in such rffioe, if it be 
ny presented for regi.stiati n wi'hin thiity 

passing of snob decree, 
he SDit -vas not brought in the (^'urt 
s^oi&ed by the section within thirty days 
^ 01 the making of the order of lefu al 
n so prima fucie the suit cnnld net tie 

ontertained. 

• ^ ^*^*®*^* however, that t provi- 

K 14 of the Indian Liraita- 

ot of 1908 should be applied and 


that tbe time duriog which the pUiutiff 
was prosecuting tbe suit in tbe Court of tbe 
Munsif at Alipore should ba excluded in 
computing the period of limitation pres* 
oribed by seotioii 77 of tbe Indian Regtstra* 
tion Act, 1908. 

If tbe case of AbJul Hakim v. Latif* 
unnessa Kkotun (17J was rightly decided, 
section 14 of the Indian Limitation Act 
would not apply to'’the present case and 
tbe plaintiff’s appeal should be dismissed. 

Section 29 (6) of the Indian Limitation 
Act provides as follcwst — Nothing in this 
Act shall affect or alter any period of 
limitation specially prescribed for any suit 
appeal on application by any special or 
local law now or hereafter in force in 
British India 

It is not denied that tbe Indian Rsgistra* 
tion Act. 1908, is a special law within the 
meaning of section 29 (6) aod that the thirty 
days prescribed by section 77 of the Indian 
RegUtration Act, 1908, is “a period of 
limitation specially prescribed” by such 
special Uw. The question, therefore, remains 
whether the provisions of section 14 of 
the Indian Limitation Act, 1908, if applied 
to this case, would ‘ effect or alter” toe 
period of limitation specially prescribed by 
tbe Indian Registration Act. 

It was argued on behalf of tbe plaintiff 
that the true oonstractioa of sdotion 29 (6) 
was that, ^ave as to the period of limitation, 
Ibe other provisions of the Act of Limitation 
are apphcibld to oases falling under any 
special or local law. 

These are not tbe words of tbe section, 
and {>' mu-it be considered whether the ap* 
plication of tbe provisions of section 14 of the 
Indian Limitation Act, 1908, would affect or 
alter” the period of limitation specially pres* 
oribed by the Indian Registration Act. 

The words of section 29 (6) are plain 
and unambiguous and in my judgment they 
should be construed according to their 
natural signifioanoe. 

In this case if tbe provisions of 
section 77 of tbe Registration Act alone 
were applied, the plaintiff would have had to 
institute bis suit in the Court speoiSed 
by the section within thirty days after 
the making of tbe order of refusal by 
the Registrar, t. within thirty days 

from the 26th January 1914. On the other 
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baud if the provisions of section 14 of the 
Limitation Aot, 1908, were applicable, the 
plaintiff would obtain an extension of the 
period of limitation until the 19th June 
1914, provided he oonld show that he had 
been proeeouting his suit in the Alipoie 
Court with due diligence and good faith. 

Under such circumstances it seems 
clear to me that the applications of the 
provisions of section 14 of the Limitation 
Act, U08, would affect, even if it did 
not alter, the period specially prescribed 
by the Registration Act. 

It was argued on behalf of the respond* 
ent that the words “prescribed for any 
suit" in section 14 of the Indian 
Limitation Act mean prescribed by this 
' Act for any suit.’* Whether that be so 
or not (which I do not decide), there is 
a clear distinction between the words used 
in section 14, namely, 'prescribed for any 
suit” and the words used in section 29 (6), 
namely, specially prescribed for any suit 
by aoy special law,*' and in my judgment 
the words used in section 14 do not 
apply to the computing of the period of 
limitation ' specially prescribed by the 
special law” contained in the Indian Regis- 
tration Act, 1908. 

The case relied upon by the learned 
Judges who referred this question to the 
Full Bench is Kheiter Mohun Ohuckerhutty v. 
Dtnabashy Shaha (12) decided in 1883. But 
on reading the judgment in that case it appears 
that no reference was made to section 6 of 
the Limitation Act of 18?7. This fact, I 6nd, 
is .mentioned by Sir Francis Maclean, C J., 
in his judgment in Abdul Rahim v. L- tif* 
unnessa Khatun (i7), and he described the 
section which was not noticed ' as of the 
highest importance in deciding this question.” 

I think the authority of the case in 
Khetter iiohun OhuckerbfUly v. Dinahashy 
Shaha (<2) is much diminished by the 
omission to consider the effect of section 6 
of the Limitation Act, 8i7. 

In 18&3, in Qirija Nath Roy v. Patmi 
Bibee (21) the learned Judges said: '*As 
regards the case of Khett’tr Mohun Ghuc^er^ 
butty V. Dinabaahy Shaha (12) the decision 
is not easily to be reconciled with section 
6, for the effect of that decision was 
undoubtedly to alter the period prescrib- 
ed by the special Limitation Act.” The 
loariiod Judgoe, liowovor, did not consider 


il£20 

• 9 

, 1 

themselyes hound by the case, as the one 
noder consideration was a different one. 

Then in 1903 came the decision in 
Abdul Hakim V. Abdul Uahim (or Latifunnesia 
Khatun) (l7). 

Since 1903 the authority of that decision 
in this Court has not been doubted. 

The Indian Limitation Act and .the 
Registration Act, which are now in force, 
were passed in the same yeare, namely 
1908, fiya years after the decision in Abdul 
Rakim V. Latifunnessa Khatun (17). I cannot 
help thinking that if it was thought that 
a wrong interpretation had been placed 
in the above mentioned case upon the 
Limitation Act and the Registration Act 
of 1877, the material sections of which are 
similar to tbe section now under considera- 
tion, this would have been put right by 
the Legislature in 19 8. 

In my judgment, therefore, both upon the 
interpretation, which I think should be placed 
upon the material sections of the Indian 
L'mitation Act, 1908, and of tbe Indian Re* 
gistration Act, 1908, and upon tbe authorities 
in this Uourt, the question submitted to 
us should be answered in the a65rmative and 
tbe appeal should be dismissed with costs, 

WooDROFFB, J. — I agree. 

Mooe&rjbr, j. — Tbe litigation which has 
oulmioated in this reference was commenced 
by the appellant under section 77 of the 
Indian Registration Act, 1908, to enforce 
registration of a conveyance. Tbe document 
was in the hrst instance presented for regis- 
tration to the Sub Registrar of Sealdab, 
who refused tc register it on the ground of 
denial of execution. An application was 
thereupon made under section 73, sub section 
( 1), to tbe Registrar at Alipore. This was 
dismUsed on tbe 26th January 1914. On the 
2Qd February 1914, the plaintiff lodged a 
plaint in tbe Conrt of tbe Munsif at Alipore 
under section 77, sub section (I). The Munsif 
had no jurisdiction to entertain the suit', which 
should have been instituted in theOivil Court 
within the local limits of whose original 
jurisdiction was situ ited the offim in which 
the document was sought to bs regi-<tered. 
This was plainly the Court of tbe Muosif at 
Sealdah, and not tbe Court of the Muosif at 
Alipore within the local limits of whose 
original jurisdiction was situated, not tbe 
office in which the document was sought to be 
registered, but the office of the Registrar whg 
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loAd Bxeroised jarisdiotion ander seotion 73, sab • 
seotioD (1). The Mansif aooordingly returned 
the plaint for presentation to the proper 
Ooort. This order was made on the 19t)i 
Jane 1914, and on the same day the plaint 
was lodged in the Ooart of the Mnneif at 
Sealdah, In these oiroametanoes, the de« 
fendant oontended that the salt was barred 
by limitation, inasmnoh as it had been 
institnied in a Coart of oompetent jarisdio* 
tion beyond the expiry of the period of 
thirty days presoribed by seotion 77, enb' 
seotion (1). The plaintiff urged that he was 
entitled to the benefit of seotion 14 of the 
Indian Limitation Aot. 1908. That oeotion 
is in the following terms:— 

In oompating the period of limitation 
presoribed for any salt, the time daring 
whioh the plaintiff has been proseouting with 
due diligence another oivil proceeding, whe* 
ther in a Gonrt of first inatanoe or in a 
Court of Appeal, against the defendant, shall 
be exoladed, where the prooeeding is founded 
upon' the same cause of action and is pro* 
seoated in good faith in a Court which from 
defeat of jurisdiction or other cause of a 
like nature ie unable to entertain it.'* 

The Courts below have dismissed the suit 
as barred by limitation on the authority of the 
deoision in Ablul Hnkim v. Dotifunnessa 
Khatun (17), whioh holds that seotion 14 of 
the Indian Limitation Aot doee not apply to 
0 poit iustitnted und^r section 77 of the 
Indian Registratioo Aot, The plaintiff has 
appealed to this Court. The appeal came 
in the first iustanoe before Teunon and 
Greaves, J.J., who held, first, that there was 
a oonfliot of judicial opinion upon the question 
clear from an examination of the 
deoisione in Abdul Hakim v. Latifunnessa 
Khatun (17) and Khetter Mokun Ohucher’ 
V. Dinahaskv Shaha (12) and seoondly, 
of Abdul Hakim v. Latifunnessa 
Khatun (|7) had not been correctly decided. 

rules of Court, consequently, the 
following question has been referred for 
decision by a Fall Bench: *'W^bether the ouso 
of Ablul Hakim v. Lififunyiessa Khatun (\'7) 
^as rightly decided.” 

Indian Limitation Act, 
lyUd, provides that nothing in the Act ehali 
a eotor alter any period of limitation diy 
presorted for any euit, appeal or applioa- 
lon by any special or local lav. now or 
PWeaUer iu force in British India. It has 


not been disputed that the Indian Regietra* 
tion Act ie a epeoial law and that seotion 77 
oontained therein, which creates the right to 
bring a suit to compel registration of a docu- 
ment, also specially prescribes a period of 
thirty days as the period of limitation for 
the institution of such a suit. The question 
thus arises, whether the rule oontained in 
seotion 14 of the Indian Limitation Aot 
would, if applied to a suit under section 77 
of the Indian Registration Act, affect or 
alter the period of limitation presoribed 
thereby. The appellant has contended that 
the answer ehonld be in the negative. His 
argument in eseenoe is that the period of 
thirty days prescribed by section 77 would 
remain untouched; although the plaintiff 
would be entitled in the computation of the 
period of 30 days 'to exclude the period 
of pendency of proceedings in another Court, 
snob exclusion, it has been suggested, would 
not alter the period of limitation specially 
presoribed. But this interpretation, even i! 
adopted, would be of no avail to the plaintiff, 
unless be could establish that the process of 
exclusion described would not affect the 
period of limitation specially presoribed. We 
have been invited in substance to restrict the 
application of the terms 'affect’, and "alter” 
to two classes of oases, namely, first, where 


the oommeDoement of the period of limitation 
is postponed, and secondly, where the period 
provided in the Indian Limitation Aot is 
different from that presoribed by the special 
or local law. 1 am not prepared to accept this 
narrow interpretation of seotion 29, sub* 
section (1), clause (b). We are bound to adhere 
to the grammatical and ordinary sense of the 
words, as L^rd Wensleydale observed in 
Grey v. Pearson (22), unless that would lead 
to some absurdity or some repugnance or 
inconsistency with the rest of the Statute, in 
which case the grammatical and ordinary 
sense of the words may be modified, so as to 
avoid that absurdity and inoonsistenoy, but 
uo farther \ Vacher ^ Son, Limited v. 


London Society of Compositors (23), 

hilaud Revenue Commissioners v, Herbert 

(24) ‘. On. a plain reading of seotion 
(.22) (18>7; 6 U. L, 0. 61; 26 L. J. Ch. 473; 3 Jur 
(N. s.) 823; 5 \V. R. 451; 10 E. R, 1216; 108 R. R 19 ' 

(23) (1913) A. C. 107 at p. 117; 82 L J. K. B 232. 
107 L. T. 7^2; 57 S. J. 75; 29 T. L. R73j 

(24) (1913) A. C. 326 at p, 332; 82 L. J. P 0 UO* 
lOS L, T. S'O; U L. G. R. 865; 57 S. J. 616; 29 T. 

R. 5 
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29, 1 am of opiDion that oases of the desorip* 
tion DOW before the Conrt, where neither the 
oomTDeDoement of the period of limitation is 
postponed nor the length of the period modi- 
fied, bnt a portion of the time whioh has 
elapsed is eliminated, may well be deemed 
to famish instanoes where the period of 
limitation has been 'affeoted or altered.’* Tn 
all the three olasses of oases, the resalt to 
the defendant is precisely the same, namely, 
he remains exposed to the risks of litigation 
for a maoh longer period than what is pres- 
cribed by the special Statute. The chief 
object of a Statute of Limitation is to qaiet 
titles and extingnish State demand*^, and 
from this standpoint, the effect upon the 
defendant who is attacked is identical. 
See the observation of Lord St. Leonards 
in Trustees of Dundee Harvard v. Dongall 
(25) quoted in Tara l^ath v. Iswar Chandra 
Das (26). Prima facte, then the inter- 
pretation is reasonable that section 29, 
sub-section (1), danse (6), excludes the 
application of section !<!) to eaits instituted 
under section 77 of the Indian Registration 
Act. Besides, we cannot, in section 14, 
construe the words '^any suit” as meaning 
**any suit, inolading a suit for which a period 
cf limitation has been specially prescribed 
by any special or local law.” This ooncIuRion, 
as will presently be seen, is consistent with 
principles whioh have been well-recognised 
in this Court for a long series of years. 

The question was raised as early as 1864, 
with regard to the applicability of the pro- 
visions of the Indian Limitation Act, 185’, 
to the Bengal Rmt Ac*, 18.59. A Full Bench 
of this Court in the case of John Pouls^n v. 
Modhoosoodun /auZ(l.'i) oametothe oonolu- 
sion that suits for arrears of ren^ under the 
Rent Act were not affected by the Limita 
tion Act. Norman, J., relied upon the obser- 
vations ot Wood, V. C., in Fitzgerald 
V. Champnei's (27): ‘*rhe Legislature having 
bad its attention directed to a special subject 
and observed all the circumstances of the 
care and provided for them, does not intend 
by a general enactment afterwards to dero- 

(2.'v) (1852) 1 Macq. H. L. C. 321. 

(26 11 Ind. Cas. 164; 1 6 C. W. N, 398j 14 C. L. J, 
f98. 

(27)0861) 2J. &II. 3):<0 L. J.Ch. 777; 7 Jur. 
(N 8 ‘ '0r6; .5 I T. 238; 9 W. R. 8£0; TO E, R. <fj>. 
134 R. R. 104. 


gate from its own act, whore it makes 43P- 
special mention of its intention so to do, 
The same view was adopted in 
Panday v. Jtoghoonath Panday (14^ and 19AS. 
ro-afifirmed by a Fall Bench in Ifogendro 
MulUch V. Mathura Mahun Parhi (10), wbeTfl. 
it was held that saotion 14 of the Indiap 
Limitation Act, 1877, was not applicable to 
saits for arrears of rent under the Bengal 
Rent Act, 1859. The Court overruled thfl 
contention that section 14 embodied a general, 
principle of law and there was nothing in- 
consistent if that equitable rule was applied . 
to rent suits. These views are in oopEorpyty 
with two decisions of the Judicial Oomniitteei 
viz., Vnnoda Persaud Mooheriee v. Kfi^hto 
Goomar Afoj’fi'o (15), and M ohummud Byfi^door 
Khan v. Collector of Bareilly (16), In ZTnwod® 
Persaud Mookerjee y. Krishto Oommo.^ Mottrg 
(15) the question arose whether the period 
of limitation applicable to an action for 
rent brought under the Rent Act, ld59| 
was affected by the provisions of the 
Indian Limitation Act, 1859. The anpwer 

WHS in the negative, and Sir Montague Smi-'b 
who delivered the opinion of the Judicial 
Committee quoted with approval the obser- 
vations of Wood, V. 0., mentioned above. In 
Mohummud Buhadoor Khan v. OoUsct&r of 
Bareilly (16) the Court was called upon to 
consider whether the exceptions in favour of 
minority and other legal disabilities contain* 
ed in the Indian Limitation Act, 1859, were 
applicable to suits under section 20 of Act 
IX of 1859, whioh authorised the institution 
of suits to contest the forfeiture of the pro- 
perties of rebels. The plaintiffs were infante 
when the oonfieoation took place and the 
period prescribed for the institution of a 
suit expired before they attained their 
majority. Morgan, 0. J., and Robert, J«> held 
that the suit was barred by limitation, be- 
cause in their opinion, the plaintiffs, notwith- 
standing that they were minors at the time 
of the confiscation, could claim no exemp- 
tion from the operation of section 20 and 
as more than one year had elapsed from the 
time of the seizure, the suit could not be 
maintained, This view was confirmed by 
the Judicial Committee. Sir Montague Smith, 
in overruling the contention .that a saving 
with respect to parties under disabilities 
must be taken to be, by equitable con- 
sbruotion. implied in Act IX of 1^59, observed 
as follows: 
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“it IS impossible that atiy Ooart oan add to 
tbe Statute that whidh the Le^islatare has 
.Pot doW.' * Tbe^ limitatioQ is eoaoted in 
plain a^d abablate terine. Tbe Lesislatnre 
has Pot tbongbt 6t to extend tbe period 
Wbiob it bae presoribed to persons under 
disability. Where snob enlar^rements have 
bean intended, they are fonnd in tbe Acts 
oontaininff tbe limitsltion, as in tbe General 
Aet. This Aot contains no snob saving, 
a%d ibeir Lordships would be legislating 
and not interpreting tbe Statute if they 
were to introdnde it. It was said that tbe 
olanses in the General Stat.ute, Aot XIY 
of ]859, relating to disabilities might be 
imported into this Aot, but this oannot 
properly be done. Aot XIV is a Code of 
Limitation of general application. This 
Aot is of a speoial kind and does not 
admit of those enaotments being annexed 

ib it. '* 

Let ns now examine tbe deoieioD in Abdul 
Rakim V. Latifunn€SBaKhatun(17) . Maolean,0. 
J., and Mitra, J., held that the deoision of the 
question whether seOtionlA. Indian Limitation 
Aot, was applicable to a suit tinder section 77 
of the Indian Registration Aot was gov- 
erned in prinoiple by tbe Full Benoh case 
ol Nogendrc Nath Mullick v. Mathura Mahun 
Parhi (10), wbioh itself followed in prinoiple 
the deoisions of the Jadioial Committee in 
Vnnoia Persaud Mookerjee v. Krishto Ooomnr 
Moitro (15) and Mohummud Euhadoor Khan 
V. Oollector of Batdlly (16). They were 
pressed to follow the contrary view taken in 

deoision of this Court in Khetter 
Mofcun Chuckerbuity \ . Vinubashy Shaka (l2). 
Mitra, J., pointed out in the course of 
argument that the attentiou of the Court 
ad not, on that oocasion, been invited to 
e provisions of section 6 of the Indian 
imitation Aot, 1877, which oorresponds to 

lonw*^ Indian Limitation Act. 

Indeed, the oorreotness of the deoision 
^ Aiohnu Ohuckerbutty v. Dina 

y i^haha (12) had been doubted earlier in 

uirija NathUoy v. Patani Bibee (2 0, With 

in ^ unable to follow the dee- I ' : 

fiA k Mokun OhuckerbuUy Y. Diu'ibn^'.f; 

^ ")*On theother hand, the jadgrnein, uf 

\ Hakim v. z 

able j • appears to me to beuninfuil 

of a l?*ii c? wich thedef ■ 

jJoU Benoh -.f the Madris High 0 

^ V. 466iaA (20). 


It is not neosasary for onr present 
purpose to oonaider in detail the numerous 
judtoiaV deoisions wbioh involve the ques- 
tion of the ap'‘'*c\hility of one or other of 
the seotions of tbe Indian Limitation Aot 
to oases under local and speo'al laws, snob 
as the Prnvinoial Insolvency Aot, the 
Indian Companies Aot, the Land Aoqnisi- 
tion Aot and tbe Bengal Tenanoy Aot. 
Many of these oasea are noticed in Secretary 
of StQte V. Shib Ndrain Bazra (ID and they 
disolose a divergence of jndioial opinion 
wbioh oannot be reoonoiled. To take one 
instance, the deoisions are by no means 
uniform upon the qnestion whether seotion 
5 of tSe Indian Limitation Aot is applica- 
ble to puiti nnder section 77 of tbe 
Indian Registration Ao^ In Ahad Bak$h v. 

Sh ikh Babar Ali (18) Jenkins, C. J., was 
inclined to adopt the view that section 5 
was not applicable, bnt be felt himself 
bound by previous deoiaious. Cases of that 
type, however, are, as was pointed out in 
Surendra Nath Nag v. Oapal Ohunder 
Qhnsh (7), governed by the principle em- 
bodied in seotion 10 of the General Clauses 
Act, \S97[\f atabhar Mollah v. Shoshi BA««Aan 
Qhaiak (6)]. Referenoe may also be made to 
the deoisions in Secretary of State v. 
Qangadhar Nanda (19) and Secretary of 
t^taie V. Shib Narain Bazra (11), where the 
oases of iJaropadi v. Hira Lai (4) and 
Snntvasa Aiyangar v. Secretary of State (2) 
were distinguished and it was ruled that 
section 15, sub seotion 2, of tbe Indian 
Limitation Aot did not extend the period 
of limitation prescribed by seotion 104H 
of the Bengal Tenanoy Aot. 

I am fortiOed by another oironmstanoe 
in the oonolusion that section 14 of tbe 
Indian Limitation Aot does not apply to 
suits under section 77 of tbe Indian Regis- 
tration Aot. The deoision of Maolean, C. J.. 
in Ablul Hakim v. Latifunnessa Khatun 
(17) was pronounced on the Slst Maroh 
1901 At that time the Indian Registra- 
Act. 1^77, and the Indian Limitation 
A '1. 1877, were in force, Sinoe then, both 
tbe Statutes have been reoaet and re-enaoted 
in 190:>, but tbe Legislature has introdnoed 

no alteration with a view to nullify the 
n of the deoision in qnestion; oonee- 
.’.nently, a weli-kuown rule of interpreta- 
tion becomes applicable. It is a well- 
ettlei priooip'.B of oonstrnotion that the 
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Legislature ie presumed to know not ouly 
the general prinoiples of law but 'also the 
ooDstruotion which the Courts have put 
upon particular Statutes, and, therefore, 
where a section of an Act, which has re- 
ceived a judicial construction, is re* enacted 
in the same words, such re*enaotment must 
be treated as legislative recognition of that 
construction Jogendra Ohundra Roy v. Siam 
Das (23), Ookul Bagdi v. Debendra Noth Sen 
Nandlal V. Bank of Bomhay (30)]. The 
Legislature knows what the law is and has the 
power to alter the phraseology, if it transpires 
that its true intention has not been given 
effect to in judicial decisions ; the absence 
of such action on the part of the Legis- 
lature during a period of time may well 
be taken to indicate that the Courts have 
rightly ascertained its intention, specially 
if, in the interval, the Statute has been 
amended in other respects. The case before 
us is much stronger, as we have here a 
legislative affirmance of the judicial inter- 
pretation of this provision of the law. 

I hold that the provisions of section 
14 of the Indian Limitation Act cannot 
be applied in computiug the period pres* 
orihed under section 77 of the Indian 
Registration Act ; the question referred to 
the Full Bench must, accordingly, be answered 
in the affirmative and the appeal dismissed 

with 008(3. 

(TChattebjea, J. — The question referred to 
the Full Banoh is whether the case of Abdul 
Hakim v. Lotifannessi E ha tun (17) 
was rightly decided, and arises out of a 
suit for registration of a document under 
the following circumstances. 

The plaintiff presented a document, said 
to have been executed by the defendant, 
for registration in the Sealdah Sub Regis- 
tration office, Registration was refused by 
the Sub'Registrar as the defendant did 
not appear. The plaintiff appealed to the 
District Registrar, which was rejected on 
the 26th January 1914. The plaintiff there- 
upon brought a suit on the 2l8t February 
1014 in the Court of the Munsif of Alipore. 
The Sealdah Sub* Registry not being within 
the jurisdiction of the Alipore Munsif’a 

(28) 1 In'’- Cas. Ifi8; 3rtO. 543; 9 C. L. .T. 271. 

(29) 11 Tnd. Cas. 453; 14 C. L. J. 136. 

^30) 5 Ind. Cas. 457; 12 Bom. L R. 316, 


[K20 

Conrt, the plaint was returned on the 19th 
June for presentation to the proper Court, 
and was presented on the same day in the 
proper Ccurf, viz., the Court of the Munsif 
of Fealdah. The Courts below oonouried 
in dismissing the suit on the ground of 
limitation. Ou second appeal to the Jligh 
Court, Tennou and Greaves, JJ., relying 
upon the decision -in the case of Khetier 
Mohun Ohuckerlulty v. Dinahashy Shaha 
(12) and differing from the case of Abdul 
Hakim v. Latifunressa Ehotun (17), have 
referred the question whether the latter 
case was rightly decided. 

Now section 29 of the Limitation Act 
oresoribes that nothing in the Act shall 
affect or alter any period of limitation 
specially prescribed for any suit, appeal 
or applicaiioD by any special or local 
law DOW or hereafter in force in British 
India.’* Section 77 of the Registration 
Act (Act XVI of 1908), which is a special 
Act, prescribes a special period of 30 days 
for a suit for registration of a document. 
Prima facie, therefore, the provision of 
section 14 of the Limitation Act does not 
apply to a suit brought under section 77 
of the Registration Act, It is contended, 
however, that the provision of section 14 
of the Limitation Act does not affect or 
alter the period prescribed by section 77 
of tbe Registration Act. Tbe period of 
30 days remains the same, only the time 
during which the suit was pending in 
tbe Alipore Conrt, which had no jurisdiction 
to iry the suit, is excluded in computing 
the period of 30 days prescribed by tbe 
Registration Act. I am of opinion, however, 
that the application of section 14 does 
affect** tbe period prescribed by section 
77 of the Registration Act, nltbough tbe 
period prescribed** may not be altered. 
Tbe suit, which according to tbe provisions 
of section 77 of tbe Registration Act 
bad to be brought in the proper Court 
within 30 days of the date of the order 
of refusal to register, i.e , on the 26th 
January 1914, is extended by the period 
during which it was pending in tbe 
Alipore Court, viz, from tbe 2let February 
to 26th June 1914. The period fixed ty 
the epeoial law (tbe Registration Act) is 
affected, because there is no doubt if At 
the period prescribed by that Aot. ja 
extended, 
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In the oase of JJnnoda Peraaud hiooherjee v. 
KrUhto Ooomar Moitro (15) the Jadioial Com 
mittee, in oonsiderinsr the qneatioa whether the 
provision of seotion 14 of Aot XfY of 1859, 
the Limitation Aot then in foroe, wasapplioa* 
ble to salts under Bengal Rent Aot X 
of 1859| observed that aooordiog to a well* 
established rule for the oonstrcotion of 
Statutes it should be presnmed that the 
Legislature did not intend by the general 
enaetment to interfere with a speoial 
legislation. Their Lordships referred to 
the rale of oonstruotion expressed by 
Lord Hatberly in Fitzgerald v. Champneys 
(27): “The reason is that the Legislature, 
having had its attention direoted to a 
speoial sobjeot and observed all the 
oiroumstanoes of the oase and provided 
for them, does not intend by a general 
eoaotment afterwards to derogate from 
its own Aot, where it makes no speoial 
mention of its intention to do so.’* In 
^ohummud Buhadoyr] Khan v. Oollecfor of 
Bareilly (16), whioh was a oase relating to 
ft olaim to recover oonBsoated property 
for whioh speoial provision was made by 
Aot IX of 1859, the Jadioial Committee, 
referring to the oontention whioh had been 
urged before the High Court, that a 

saving with respeot to parties under 
disabilities mast be taken to be eqaitable 

implied in the olaase, observed: 
Their Lordships, however, think that it 
13 impossible that any Court can add to 
fl Statute that whioh the Legislature 
fts not done. The limitation is enaoted 
lu plain and absolute terms. The Legisla- 
ture has not thought 6t to extend the 
period whioh it has presoribed to persons 
un er disability. Where suoh enlargements 
nave been intended they are found in the 
Aots containing the limitation, as in the 
eneral Aot. This Aot contains no surli 
aving, and their Lordships would be 

interpreting the Statute 
iLf introduce it. It wa^sud 

Anf ®^ftuae8 in the General St'Jufi . 
mi K* 1^59, relating to diN-tbiLn^^. 

oftifn t. ‘“ported in this Act, bu? this 

oannot properly be done. Aot XI \ 

^oue of Limitation of general 
Aot is of 


Hi 


Thi, 


appiic vcT 

^ apeoial kind au , -.te 

to it ” * ° ®ho3e enaocments beiij;? .i.nexed 
I 13 oonteqded tb^t the ll>.;Utration 


Aot, unlike Aot X of 1859, is not a ood^ 
complete in itself and, therefore, the 
general provision, contained in Parts I£ 
and in of the Limitation Aot should be 
held applicable. It was held, however, in 
Veeramma v. Abhiah (20) that the Rsgistra-. 
iioQ Aot is a complete oode in itself, and 
that, therefore, the general provisions of 
the Limitation Aot (the provisions of 
seotion 7) are not applioahle. It is to be 
observed that the Registration Aot prescribes 
speoial periods for the prooeediugs to be 
taken under it, iooluding a suit for ro« 
gistration of documents, and it appears 
that the intention of the Legislature was 
to reduoe to the shortest limits the time 
within whioh the parties aggrieved by 
the registration authorities might take 
action. 

I may refer in this o'^nneotion to the 
oa^e in Abu Biker v. 'Secretary of State 
(31), where a Fall Beno-t of the Madras 
High Court held that the provisions of 
seotion li of the Limitation Aot affect the 
speoial period pres<^ribed by the Madras 
Forest Aot V of 1882, whioh presoribed 
period of 30 days for appeal. 

It appears that the only oase in whioh 
the provisions of seotions 14 of the Limita- 
tion Aot have been applied to a suit 
under the Registration Aot is the oase 
of Khifter ISohun Ohuckerhutty v. Dim- 
bashy Shaha (12) relied upon by the 
referring Judges, but the provisions of 
seotion 6 of Aot, IX of 1871, whioh 
oorresponds to seotion 29 of the present 
Limitation Aot, was not at all ODnsidered 
or referred to The learned Judges did 
not give any reasons but prooesded upon 
the ground that the question had been 
decided in more than one oase, the only 
oase expressly referred to being the oase 
of Oolup Chand Sowluckka v. Kriahto Okunder 
Dn.cs diswas (1) in whioh the provisions 
of seotion 5 of the Limitation Aot were 
appl'ed to a suit for rent. 

The oase of R heifer Mohun Ohuckerhutty 
V. Dinahoshy Shaha (12) was followed 
in the Bombay High Court in Qurocharya 
V. President of Belgaum Town Munici- 
P'lhties (32) in a oase under seotion 
86 cf B:)mbay Aot Vi of 1873 (Munioipalities 

M T. 132:20 

(32) 8 B. 529. 
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Act). Sarjenf, 0. J., held tUt the 

qaestioD whether the general proviBions 
of Act XV of 187? are applicable to oasee 
provided for by epcoial Acts was 
decided in the affirmative by the Calcutta 
High Court in Qol"p Okand Nowluclcha y. 
ErUhto Chunder Dass Bitwas (1). followed ib 
EmhutoolU V. Wazir Ah (5), KheUer Mohun 
OhucherhuUy v. Dtnahashy ShaE\ KIA). 
the only reason given by the learned 
Chief Justice was that had the Legislature 
intended to entirely exclude oisea 
special Acts from the operation of the 
Act of 1877, it would scarcely have used 

the qualihtd language it has employed in 
flfotion 8 of that Act. Evidently the 
words “affect or alter the period so 
prescribed” in section 6 vrere referred tr, 
but the question whether the application of 
section 14 of the Limitatioii Act would 
affect the limitation prescribed by the 
special Act does not appear to have been 

Uonsidersd. In our Court, however, in the 

case of Qtria Nuth Bay v. Fatam Bthee 

(21). in dealing with the question whether 
the provisions of sections 6 and 7 of the 
Limitation Act were applicable to a soit 
for rent under Bengal Kent Act V III of ItO- , 
Tottenham and Chose, .U., observed with 
reference to the case of Ekef*er Mohan Chucher^ 
hufty\ Vinanashy Shaha (12) that the decision 
“is not easily to be reconciled with section 6, 
for the effect of that decision was undoubtedly 
to alter the period prescribed by the special 
Limitation Act. We do not, however, 
consider ourselves bound by that decision, 
for the present case is an entirely different 

^^The case of Khetler Mohun Ckuckerbutty v. 
Binonashy Shaha (12) was referred to in the 
order of reference in the case of iiogendro 
Noth Mullick V. Mathura Mahun Parhi (10), 
where a Full Bench of this Court held that the 
provisions of section 14 are not applicable 
to suits for arrears of rent under Act 
X of 1859 as that code is a complete code 
in itself, though it is not referred lo in 
the judgment of the Fall Bench. Lastly 
in the case of Abdui KaUm v. L-tifunnessj 
Khotun (17), where the question of the 
applicability cf section 14 of the Limitation 
Act to a suit under the Registration Act 
had to be considered, Maclean, 0. J., 

(Mitra, ^l.t concurring) observed that the 
case was governed in principle by the Full 


Bench case of Nagwdra 
V. Mathura Mahun 

pointed out that in Ehet^ Mohun 8 case ag) 
section 6 of the Limitation Act, which is 
of the highest importance in deciding the 
question, is not even referred to, arid that 
the decision in that case did not meet 
with the approval of the Judges who 
decided the case of Qirija Nath ffoy y. 
Patam J5i6ce (21). 

The learned Pleader for the appeljanj 
relied upon the fact that the proviwpfl^ 
of section 5 of the Limitation Ajit b4ye 
been applied to suits under section ^7 of 
the Registration Act and referred to the 
oAsea Nijahutoolla v. Watir AZi (5), Matahhar 
Mollah V. Shoshi Bhushan Qhatik (6), Ahad 
Baksh v. Sheikh Bnhar Alt (18), curen^a 
N'.tk Nog V. Oopal Ohunder Wiosh (7); 
Hossein Ally v. Bontelle ("ISK 
case, however, was under the Bengal^ 

Act Yill of 1859 and decided without 
reference to the provisions of section ff of 
the Limitation Act. The case of AAoc 
Buksh v. Shei'kh Babar Ali (18) 'wfo a 

case under the Registration Act. but vraS 
decided by the Court of Appea) wfthouf 
reference to the provisions of seotibn 5 of 
the Limitation Act. Jenkins, C. J., pointed 
out that in some oases the Cnnrt profesed 
to follow Mayer v. Harding (35) but went, 
further than is sanctioned either by that 
osee or the maxim on which the whole 
doctrine rests, but in view of 
deoifions [in Uossfin Ally v. BonziUe (34), 
shee Bhuson Budro v. Qohind Chunder 
Bov (35), Icary Mohun Aich v. Anunda 
Charon Biswas t36)j and of the legislative 
panotion accorded to the rule tbeie laid 
down by the General Clauses’' Acts of 
1887 and 1897, he applied the principle 
to the OE.9P, and I agreed with the Jeoision. 
It is true that the decisions’ in the 
two oases Niiobutoolla v. Wazir Ali (5) and 
Matubbar Mollahv. Shoshi Bhushan Ohata,t 
(b), were ta^ed upon the ground that the 
general provifions of the Limitation Act 
applied to ppeoial and local Act®, but the 
decisions may be supported on the principle 
that, where parties are prevented from 
doing a thing in Court on a particular 

(33 ) 6 0 906; 6 C. L, E. 239, « r m am 

(34) (18fi7) 2 Q. B. 410; 9 B. 4 8. 27«; 16L.1. 4iwj 

IG W. R, 816. 

(85) 18 G. 231. 

(36i 18 C. 631. 
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day Dot by aoy- aot of tbeir own, bnt by 
the aot of the Goart itqelf, they are 
eDtitled to do H at tbe first ^ sabseqaent 
opporlDoity. Tbs observations in Sure'i'ira 
Nuih Nag v. Oopnl Ohunder Ohosk Kundu (7) 
wale ohiiir. 

The qppstioD, whether seotion 29 (1) 
merely applied to the period of limitation 
prpioribea and does not necessarily make 
part 111 relating to compntatfon of the 
period inapplioable to a speoial period of 
limitation presoribed by a special cr local 
law, was oonsidered in a recent case, 
Sforetary of State v. Shib Nora'n Haera 
(11)^ where Richardson, J,ieviewed many 
of the eases on the ooin^ and held that 

both parts II and III of the Linifation 
Aot are inapplicable to speoial rer oia of 
limitation. See also Fecretofy of State v. 
Qangadhar Nanda (19). 

U is anneoessary to refer to tbe other 
oases in which tbe qnestion of the applicabli- 
ty of the general provisions of the Limita- 
tion Aot to speoial and local Acts has 

been considered; the decisions are not 
uniform. So far as the question of the 
applicability of section l iof the L’mitatiou 
Aot to suits under seotion 77 of the 
B’^si^tration Aot is ooncerned. the only 

0488 is that of Rhetter Mohun Ghuckerbutty 
V. Dinahashy Shaha (12) and it was, as stated 
above, disapproved in uiriji Noth Roy v. 
Patani Bibee (21) and fxprest-Iy di.«sented from 

d.bdul Sakim v. Latifur.nessa Khafun (17), 
and it is to be observed that the Registration 
Act and Limitation Act of 1908 did not 

alter the law, although the said Acts 
were passed 5 years after the decision in 
Atdul Hakimy, Lotifunnessa Khofuyi (17), On 
hese grounds, 1 answer the que^itioa re- 
arred to us in the affirmative. 

Nswbodld, J. — I agree. 

Appeal (iisini'-'r' i. 
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Preren^:— Sir Dawson Miller, Kt., Chief 
Jnstioe, and Mr. Justice Foster. 

RAMDHAN TEWARI — ApPEtLANX 

terAMS 

BISHUN PRAGASH NARAIN SINGH^ 

ReSPOMDENT. 

Civil Procedure Code (Act V of 1908^, 0. XXJ, r. 17 
— “Appear,” meaning of — Court, uhether hound to 
u-aitfor Pleaders — Practice. 

The word “appear” in rule 17 of Order XLI of the 
Civil Procedure Code docs not simply mean that 
the party or his Pleader are physically present p 
Court and, therefore, can be seen by the eye, but it 
has a much more technical meaning, that is to say, 
that they are actually present in Court for the 
purpose of conducting the case, [p 717, ool. 1.] 

It is desirable, if possible, to accommodate parties 
to some extent if their Pleaders happen to bo absent 
in another Court and have a chance of attending 
within a short time so as not to disturb the bnsiness 
of the Court, but a Judge is not bound to wait. £p. 
717, col. 2; p 718, ool. 1.] 

Appeals from a decision of frhe District 
Judge, Champarao, dated the 12tb Novem- 
ber 1918, confirming a decision office Mun* 

sif, M^tih-iri, datad the I6ih Miy 1918. 

Mr. Uitrati Praead^ for tbe Appellant. 

Mr. Barnarain Prasacf, for the Respond- 
ent. 

JUDGMENT.. 

Millep, C. J.— These are two sppeals whioh 
have been tried together. Tbe first is an 

« 4 

appeal from an order of tbe District Judge qf 
Mo/\ffarpur, dated the 6ib November 19J15 
dismissing tbe appellant's appeal for defaujijt 
rf appearance. Tbe other is an appeal frpm .an 
original order by the same Judge refusing ^to 
reRtcre tbe appeal dismissed on tbe fitb 
November. Tbe latter order was made on the 
r2th November, that is some six days later, 
whioli, after bearing tbe parties, the learned 
Judge came to tbe conolnsion that there was 
no excuse for tbe absence of the Plei^der 
tmH the application was accordingly i^je^ed. 

The facts of the case upon whioh tbeappeal 
fi'om the order of the 6th November depends 
i.npeikr, as far as can be gathered from the 
jiMtition and from the order itself, to be 
these: that when the case was called on the 
appellant, who happened to be himself present 
in Court but was not himself oonduoting Ihe 
case, stated that his Pleader was absent. It 
does not appear from the order where the 
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Pleader wag at that partioular moment and 
there beinff no appearanoe by anybody in 
order to oondnot the appeal, the learned 
Judge dismissed it. Certain sapplementary 
facts have been brought to oar notioe by 
refeienoe to the petition in this appeal. The 
petition is veriBed, if it oan be called veriBoa- 
tion, by an affidavit made by a servant of the 
appellant. That petition says that the pe- 
titioner is a poor man and ooald not engage 
more than one Pleader, that on the day fixed 
when the case wasoalled on the petitioner went 
to bring his Pleader who was engaged before 
the Subordinate Judge in another place, and 
that he could not appear promptly before the 
District Judge. Whether he did appear or 
not subsequently or whether he had any 
possible chance of appearing in the course of 

a short time or whether he had any intention 
of appearing is not stated in the petition. 

These shortly are the facts, and the order 
dismissing the case for want of appearanoe 
would certainly on the face of it clearly 
appear to be an order made under Order XL!, 
rule 17. of the Civil Procedure Code, which 
provides in effect that where the appellant on 
the day fixed for hearing does not appear when 
the appeal is called on, the Court may make an 
order that the appeal be dismissed; but it 
has been contended that in the circumstances 
of this case the order could not have 
been an order made under the rule just 
mentioned, beoauee the appellant did in fact 
appear and spoke to the learned Judge 
stating that he would go and fetch his 
Pleader and that circumstances such as that 
ar6 not contemplated in Order XLT, rule 17, 
and that it is only in a case where nobody 
puts in aoy appearanoe at all in Court on 
behalf of an appellant that the rule oan 
have any application. We have been re- 
ferred to two oases which have dealt with 
this question. The first was a decision of 

two Judges of this Court in 
Jugeshar Rat v. BaiM Bahadur ( 1). In that 
ease, on the date fixed for hearing m the 
trial Court, the plaintiff. was present and 
hie application for adjournment was pre- 
sented for the purpose of filing a be* of 
witnesses and documentary evidence. That 
application was rejected and on the same 
day the learned Mnnsif who tried the 
case made an order to this effect: — 


farther step is taken. The case is 
dismissed with coats.** 

From that decision an appeal was prefer- 
red and the learned District Judge held 
that no appeal lay to him. He accordingly 
dismissed the appeal making no order as 
to costs. Against that order of the District 
Judge this High Court was moved in revision,, 
and the learned Judges who heard the ap- 
plication came to the conclusion that the 
learned District Judge was in error in hold- 
ing that no appeal lay to him, because they 
said one at least of the plaintiffs was 
present when the case was taken up for 
hearing. Therefore, it could not be held to 
he a dismisf^al for default and the District 
Judge should have taken up the case on 
appeal and determined whether the appHca* 
tion for adjournment was properly refused 
or not. It does not appear from the some- 
what scanty statement of the facts in that 
case whether the plaintiff who appeared 
was there for the purpose of coodnoting 
his own cage or not and, therefore, so far 
as that decision goes it is impossible to 
bold that it governs the facts of the present 
case. 

In another case also decided by a Divi* 
sion Bench of this Court, vw., Lalji 8ahu v. 
Lachmi i^nrain Singh (2), pretty much the 
same question had to be determined, but 
in that case the facts are more clearly 
stated and they appear to me to bear 
greater analogy to the present case than 
the facts stated in the case of Juge$har Rat 
V. Railal Bahadur (1). In that case 
the plaintiff happened to be in Court when 
the case was called on and his Pleader was 
absent. It appears, however, that the plaint- 
iff himself was not conductiog his case in 
person and owing to the absence of his 
Pleader, the Court dismissed the claim and 
declined to entertain an application by the 
plaintiff for restoration nnder Order IX, rule 
9, of the Civil Procedure Code, oa the 
ground that it > had no jariadiobion. The 
matter came up before the High Court in 
revision nnder the latter Order. The case, 
however, deals with the question of whether 
a dismissal of a case for default under such 
ciroamstanoes as existed there was in fact a 
dismissal for default, or whether it was a 
case where there was no default of appear- 


( 1 ) 45 Ind. Cas. 189; 4 P. li. W. 388. 


(2) 47 Ind. Oas. 27; 8 P. L. J. 866, 
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anoe and which the Jadt?e oaq^ht to have 
determined on the merits. The learned Judges 
o{ this Court dealt with that question in 
this way. They said: A party may appear 
in two ways, either in person or by Pleader If 
heis not appearing in person, the mere fact that 
he is standing in Goart does not amount 
to an appearance within the real meaning 
of the word. It could not be suggested 
for instanse that if, when a case was called 
on, a litigant stood up at the back of the 
Court and applied for a few minutea’ time 
to bring his Pleader he would be appear* 
ing in the true meaning of the word.” 
Then the learned Judges quoted certain 
oases where a different view had been taken, 
but came to the oonolueion that that was 
not the proper view and that the proper 
view was what they had themselves expressed 
and which was supported by a decision of the 
Madras High Court in the case of Gopala Row 
V. Maria Susiya PiUji (3). Inoidautally they 
point out that the Calcutta High Court 
seem to have gone still further. 

It seems to me, if and in so far aa 
there is^ any conflict between the two 
oases which I have just referred to, and 
I do not think there necessarily is, that 
the last case of Lalji Sohu v. Lachmi 
A«ram ai«gh (2). ia the deoiaion 

, ooffbfc to follow. Order XL! 

ro 0 17 aa well as Order IX. rule 8, and 
rules of similar import refer to the word 

it Beema to me quite clear 
that that word aa used in the e rnlea does 
not simply mean that the party or hia 

and Conrt 

bot'it ‘he eye. 

U to aay" ‘«»hnioaI meaning, thai 

Court for’ present in 

~ f rs ir,"':.' 

■Jo so. HonoJ T * \ “oment attempt to 

was a default ofT ‘hat there 

ease auoh aa i. PPearanoe in the present 

■■nle 7, and Zrfh 

““ the 6th Novetihar 1918 ° 

an order made clearly 

diaposed of the appeal!' ■■“'® 

( 3 ) 30 II, 274, 17 ji, 225. 


With regard to the other appeal, ilie 
only question we have to consider is whether 
the learned Judge properly considered the 
question before him. The application then 
before him was an application under Order 
XLI, rule 19, which provides that where an 
appeal is dismissed under certain of the 
previous rules of the same Order, including 
rule 17, and it is proved that the appel- 
lant was prevented by sufficient cause 
from appearing when the appeal was called 
on for hearing, the Court shall re try the 
appeal on such terms as to costs or other- 
wise as it thinks fit. The actual words 
of the order made which is the subjsot of 

the present appeal are these: 

Heard. Absence of a Pleader is no 
excuse. This application is accordingly 
rejected.” 

All the learned Judge had before him 
in order to determine whether the non- 
appearance of the Pleader on the occasion 
in question was Justified or not was the 
petition which 1 have referred to earlier 
and the affidavit made by the petitioner’s 
servant, and the affidavit is certainly very 
unsatisfactory. It is an affidavit of a 
servant who does not state that he was 
present in Court and kaew what had taken 
place, but merely states that the facta 
alleged in the petition were true There 
was no affidavit by the petitioner himself 

or by the Pleader, nor was any evidenso 
apparently called, and I think that 
m these circumstances we cannot say 
that the Judge was not justified in dis. 
missing the application on the ground 

tha he was not satisfied that the absence 

of the Pleader had been justified by the 
evidence before him. It is quite true that 
in the very short order which was made 
he does not deal with it in that way but 
merely says that the absence of the Plea 
d.r IS no excuse, but. at the same tiZ 
as this IS an appeal from an original ordet’ 
we are entitled to consider the maf^ * i 
which the learned Jadga had b^forT h m 
and I cannot help thinking that 
wae really in hie mind wa, tL! th« ‘ 
waa nothing in the evidence before 
to show anything more than that th® 
Pleader waa .□ fact absent and that th ^ 
wae no jaeti6cation made oat why L 
not present when the case waa ^ ii j 
Speaking for myoelf I think it i, l"®^ ““j 
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it possible, to aaioin noiste parties to some 
eitsnt if tbsir PUaders bappen to be absen. 
in another Oonrt and bave a obanos of attend- 
ing witbin a ebort time so as not to diatarb 
tbe business Of tbe Court, but a Judge is 
not bound to Urait and it does not appear 
from tbe oiroUmstanoss of tbe present ease 
that 'tbb Ploedsr would have been able to 
return and oonduot tbe ease at any pertod 
during that day. lu fact it is not eVen 
alleeed in tbe petition and as I have 
already said, the only affidavit verifying 
the petition is that of tbe appellants 
eervftnt which is perfcainly not of a satia- 
faoWry nfetai'e. In these oiranmstanoes, there* 
fore, we do not feel iastiSed in revering 
the decision arrived at by the learned Dis* 
triPt Judge dismissing the applioation for 
restoration of the appeal. These 't)peal8 
ail'd dismissed With costs. 

FostCR, J. — I agree. 

Appeals dUmiised. 


OAIiOUTTA HIGH OOUET. 

Appeal from AppBLLiTB Decree No. 24)06 

OF 1^17. 

May 27, 1919. 

Present: — Mr. Justice Chatterjea and 
Mr. Justice Duval. 

MANMATHA NATH KA.R and other? 

Plaintiffs — Appellants 

versus 

The SECBETABY op STATE foe INDIA 

in COUNCIL— Defendant — Responlent. 

Zwal Tcnanc Act (nil B. C. of 'fi H 

Setllemeni of fair rent by Conrt—Matters to be 

taken into consideration. 

la settling a fair rent under section 104H, sub- 
ra/rtifin (4) of the Bengal Tenancy Act what the 
"bas ti consider is the rent of other holdings 
of the same olaaa comprised in the same aettlement 
2nt roll; the mere fact of the villages being neigh- 
doming does not necessarily show tba they 
oompriAed in the same aettlement rent roll. [p. 719, 

°°*'Appeal against the deoree of the District 
Judge. Midnapur, dated the Ilth August 
IQIV modifying that of the Subordinate 
Judg*e, 2nd Court of that District, dated the 

15th of February 1915. 


Babas Sib Ch. Palit and Khirode NaVdfW 
Bhutan, fo'r the Appellant. 

Bibu Bam Oh, Hitra, for Ihh Respond- 
ent. 

JUDGVIBNT.— This appeal arises out of a 
suit uuder section 104H of thfe Bengal 
Tenancy Act ralating ‘to two plPts 61 land, tfhh 
measuriog 303 highzs 2 'cotfas 
and the other measaribg 9 btghas 16 eotta^ 
9 chittaks. The former is oUimed by the 
plaintiffs aS an oocupinoy holding ‘and the 
latter as their lakheraj. 

The plaintiffs were recorded as tenure* 
holders in resipect of the B'rs j plot Ol Ikud 
and the second plot was entered ae wia2 land 
in the Record of Rights and the rent Was 
settled on the basis of the plaintiffs being 
tenure-hoHera. The plalintiffi prayed in 
this suit for a deolatatiOa that they were 
odoupanoy raiyats and not tenunre^holdere 
in respect of the Srst plot of land, that tlfe 
aeeessment of rent under section 7 of the 
Bengal Tenancy Act was wrong and that 
tbe original rent was fair an! eqaitsble 
and that the second plot (9 highis and 
odd) is lakherau 

The Court of first instance found that the 
second plot of land was lakh^ajf that the 
first plot of land constituted an ocduhanoy 
holding of the plaintiff, that the rent Settl- 
ed was incorrect and that the entry As 
regards the rent of the first plot sboald he 
corrected by substituting tbe amount Which 
the plaintiffs bad been paying prior to the 
publication of the Record of Rights. 

On appeal, the learned District Judge 
held that 7 highas 6^ cottis of land out 6f 
tbe second plot were mal, that the remain- 
ing lands of that plot were lakheruft that 
the plaintiffs were ocoupanoy raiyats and 
that the fair rate of rent was Rs. 1-8 'per 
higha, and be made a deoree accordingly. 

Tbe plaintiffs have appealed to this Court. 

Two contentions bave been raised 6n 
behalf of the appellants. The first is tbut 
tbe assessment of rent by the learned 
District Judge at the rate of Re 18 per 
bigha has been made on an erroneous 

ground. 

Section 104H, sub-section (4), provides 
that **lf it appears to the Court that 
the entry of rent settled is incorrect, it 
shall settle a fair rent”, and sub section l6) 
provides that “in settling a fair rent under 
sub 86 ■'-'ion (4) the Court shall be ‘guided 
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tbe reDb of the other tennres or holdings 
pf tbe same olass comprised in tbe same 
settlement rent roll, as settled ander sections 
104A to 104^ ” 

Tbe learned Subordinate Judge observed: 

Tbe plaintiffs are occupancy raiyati avid 
the presumption is that tbe existing rent 
is fair until the contrary is proved. The 
defendant bar, ( find, failed to prove the 
contrary. Tbe rent roll of tbe Mouz^s with* 
in which tbe land is situate has not been 
pcpved^. The rent rolls of his Mouzas of 
Pargana Pabarpur have been produced. 
These Mouzas do not appear to be adjoin- 
in_g Monzas. So I cannot act on these rent 
rolls.” 

„ T?*® learned District Judge on appeal said: 

The rent (12 annas a higha) that the plaint* 
were paying prior to the recent eettle- 
.ment was fixed in the year 1876, 40 years 
ago, and the appellant-defendant has proved 
that in some of the neighbouring villages 
the, were paying rent for similar 

lauds at the r^te of Be 1-8 a higha. Tbe 
plaintiffs themselves are realising rent from 
their under tenants at the rate of Ri. 2-4 


lu T ^ " Viyaa. i am of Opi 

therefore, that ope rupee eight annas w 

be a fair rste of rent for all calturable lane 
The learned District Judge referred 

rent paid for similar lands in neighbot 
log villagep, .but wM.the Court has tooc 

Bider 18 the rent of other holdings of t 
rent* ro 

wnt roll and the mere fact of tbe villas 
being neighbouring does n^f ^ 

,8?ow, thatthey are omprised in the ea. 

K The ease mast the 

nr -r i 

rena*nd**‘Thf *1'“'°“ 

MPoare. ' appm^tet^'oem 

oat whkher tSi 1 * ‘^°™'“'88ioner to fi 

fall within PloU W2S^2rtnd*22'tf'‘*: 
Sorvey Map of 18 6. and the ■ 

S'i 1 « a™.”.” 

within the said nln/'** lands lyii 

21 and 22;^;^ plots* Nos. 2 

wiaUands. The ®^™*tfcedly we 

Wot Judge in so far'aa 

«noerned will, therefore, stand? “ “ 


« * ■ 


OA^ks. 


In tbe result, tbe decree of the lower 
Appellate Court, so far as the 303 highas and 
the 7 bighas 6^ cottas are concerned, will ha 
set aside and the case sent back to that 
Court in order that fair rent may be settled 
in respect of the 303 btghas and odd cottas 
as also in reapeot of 7 highas 6| cottas of the 
land mentioned above. Coats will abide 
tbe result. 

Case sent boc'f. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No 721 

OP 1917. 

June 20, 1919. 

Preserit Mr. Justice Walmsley and 
Justice §ir Syed Shamsnl Huda, Kt. 

JA rip SARDAR^AKD AltOTBER 

Defend \Nrs — Appellamts 
, versus 

JOGBNDRi NATH CHATTERJEB 

^AND OTHERS Pi.AiNTIPPi RESPONDENTS. 

Gauti tenure ^Settlement holder, whether can 

question ganti tenure created by previous settlement 
holdet\ 


Where the settlemeut holder of au estate executes 
a kubuliyat agreeing to respect the rights of the 
ganUdar touauts of the estate, he is bound to 
recognise the ganti tenure and cannot question its 

existence, [p. 720, col. I.] 

Appeal against the decree of the Dis- 
trict Judge, Rhnlna, dated the 29th January 
1917, affirming that of the Additional Sub- 

ordinate Judge of that district, dated the 
dtb May 19I6« 

Ur. Sar,U Ohan^ra Basak (with him Baba 

Mukunia Behari ilulUck), for the ABnel. 
lants. 

Babua Ram Gkaran Hitra and Sarat 

(Jhnndr.i Roy Ohowdhury. for the Respond- 
ents. 


Babu Btraj Mohan Majumdar, for the 
Deputy Registrar. 

JUDGMENT. 

SaiusDL Hoe., J.— Toe defendants Noe. 
d to 6 are the appellants before n,. The 
plaintiff bronght hie suit for a deolara 
tion that defendants Noe. 1 to .3 haire „o 
ganti interest in the dispnted M-h.i - 
the entry .□ the Rsoord of 
incorrect and that such enfiy 


: » ’ 
!v. 


i.. 
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it reoognisea the existecoe of a 
right in the nameB of defendaots Nos. 1 
to 3 and the predecesEors of defendants 
Nos. 4 to 7, may be ordered to be ex- 
punged. He made other preyeis in the 
plaint to which it is uineaessary to 

refer. f lu •« 

The facts of the case are eet forth in 

the judgment cf the Court below and 

need only be britfly stated. It appears 

that the Mebal in respect of which the 

Foit is instituted was settled for a term 

of years with one Prannatb Dhar. Pran- 

nath had created a ganti interest in favour 

of some of the defendants or their predeoes^ 

sors. His interest in the Mehal was sold 
on the 10th January 1906 by reason of his 
default in payment of Government revenue 
and was purchased by the plaintiff in the 

‘*”7 "appears that shortly after the plaint- 
iff’s purchase on the 23rd June 1906, 
the Settlement OflBcer settled the rent 
payable for the Mehal and the settlement 
was made on the basis of the rent pay- 
able by the gantidars. The settlement 
holder, that ie, the plaintiff in t^is suit^ 
executed a hahuliyat in the year 1908 and 
in that habuliyat be agreed to reepect the 
recorded rights possessed by the under- 
tenure. holders, rights of the village head- 
man and others in the said estate, it 
cannot be denied that the right of the 
gantidars was a right that was at the time 

recorded. 

The question that arises for our con 
ciderations is this:— tan the Pf^*°*^* 
having agreed to respect the right of the 
gantidar tenants, now ask for a declaration 
that no £>ar.^l: right exisied? It Eeems to 
me that on the authority of the two 
oaEes. Tapanidhi Baghunath Pun v. Ptiamhar 

Qajendra Mahapaty (O f 

Mohanti v. Manmatha Noth Miiter (2). he is 

bound to recognise tbe ganti tenure and 

cannot question its existence. 

The learned Judge has decreed the 
plaintifi’s suit on the Bnditgs that the 
gantidars were never in possession and 
exeioieed no right as gantidars. In my 
opinion that finding dees not o* 

tL question. It is not said that the 

(1) 6 C L. J. 67. ^ 

{ 2 ) 5 Ind. Cub. 301: 11 0. L. J. 68. 


plaintiff has acquired any title by adverse 
possession. If he cannot question toe 
title of the giniidars by reason of the 
kabuUyat which be executed, it seems to me 
that he cannot get a declaration that the 

ganti right does not exist. 

It has been argued before us that some 
of the gantidars did on certain occasions 
renounce all claim to the gtinti. Tbe answer 
is that the suit is not based on the 
ground of abandonment. There could be 
no abandonment by some of the gantidars 
only. No issue was raised on this point. 

On behalf of tbe respondents reliance 
has been placed on the oases of Qout 
Ohanira Saha v. Mani Mohan Sen (3\ 
Jahandar Baksh Mallick v. Bam Lil Basra 

(4) and Jamna Das v. Bam Autar Pandey 

(5) . We have examined these oases and, 
in our opinion, they do not affect the 
present question. 

It has also bsen argued bsfore us that 
tbe original gantidars have parted with 
their ganti interest in favour of defendants 
Nos. 8, 9 and 10 ani, therefore, the original 
gantidars have no rights to prefer any 
appeal to this Court as ^ they have no 
longer any interest left in the In 

my opinion that question cannot- be gone 
into. The defendants explain in their 
written statements that these sales were 
merely colourable transactions and ^ the 
purchasers were mere benamdars. No iasue 
was raised on tbe question and such con- 
troversy cannot, for the first time, be raised 
in second appeal. T, therefore, think that 
the decision of the Courts below decreeing 
the plaintiff’s suit cannot be supported 
and must be set aside. I would accordingly 
decree this appeal with coats and dismiss 
the suit of the plaintiff with coats of all 

the Courts. 

Walmslry, j. — I agree. 

Appeal dismissed. 

(3) 32 C. 463. , 

(4) 6 Tnd. Caa. 66^; 11 0. L. J. 364{ H 0. W* N. 

470; 37 0- 419. 

^5) 13Ind.Cas. 301; 16 C. W. N. 97; U M. L. T. 
6: 9 A. L. 1. 37; (1912. M. \V. N. 32; 15 0. L. J. 68; 
14 Bon. L. Rr. i; 21 hi. L. J. U 63; 3 1 A. 6 J; 3 ^ L A- 7# 
(P. C.). 
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B&LfcSnsafcMANU SJiSTBI tl. PONNDSiMI ITER, 

MADRAS HIGH COURT. 

Second ^O tviL Appeal No, 1387 op 1917, 

AprU 29. 1919. 

PreterUi — Mr. Jastioe Oldfield and 
Mr. Jastioe Phillips. 
BADASUBRAMANIA SASTRI— 
Pluntipf^Appellant 
versus 

PONNUSAMI ITBR, Minor by Guardian, 
SUBBALAKSHMl AMMAL— Lbgal 
Rtp&isfiiTATiVB OP Defendant No. 2 — 

Respondent. 

Uindw Law — Tempie—Arohaka excluded from 
officetillpaytMnt o/ SaiC 6j/ arohaka te recover 
damages —Damages, measure of — Delay in bringing 
suit, effect of'^Voluntary payments, whether income. 

Where an archaka of a temple is excluded from his 
employment till he pays a certain amount of fine im- 
posed upon him by the trustees, he is under no obliga- 
tion to pay the fine under protest and thus reduce 
the amount of damages recoverable from the trustees 
by shortening the period of his unemployment, 
[p. 725, col. 1.] 

Where the trustees of a temple eject an archaka 
from the temple they do so at their own risk, and they 
cannot be heard to say that a delay in taking steps 
to test the propriety of their conduct involved a lack 
of diligence on the part of the archaka, which should 
mitigate or deprive him of the right to damages, 
[p. 726, coL 1.] 

Payments made to archakas for performing arc?ut- 
kai in a temple are voluntary, in the sense that their 
iL mn npt ftnd makjpg pf them is at the devotee's 
option. Where it is in the contemplation of the 
parties that each payments would be received by an 
archaka, an action will lie to claim them as damages 
from the trustees of the temple. Qp. .'do, col. 1; p. 7^6, 
ooU 1.] 

Seoond appeal againet the deoree of the 
Ooort of the Temporary Snbordioate Judge, 
Obinglepat. in Appeal Sait No. 202 
of 19i6 ^Appeal Sait No. 10 of 19i6, 

Dietriot Ooart, Chioglepat), preferred against 
the deoree of the (Joart of the District 
Mansif, CoDjeeveram, in Original dait 
No. 058 of 19l4. 

This aeoood appeal ooming on for 
hearing on the 7th to 9cb Aagast 19X8, 
the Court delivered the following 

■t JUDGMENT. — The lower Appellate Court 
has held that defendants were entitled tu 
insist on plaintiff paying the fine imposed 
on him before he aoald be allowed to 
return to work and to the enjoy- 
ment of the profits of his employment, 
Buoh payment to be under protest and 
subject to plaintiff’s right to recover the 
amount be paid by suit. The importance of 
this ia with reference to plaintiff’s olaim 


OASES. 

to oompensatioa for loss of earnings from 
the date of his exclusion from his em- 
ployment until the date of his plaint. 

The first answer to this olaim is that 
defendants had no right to exclude plaint- 
iff from his employment until the fine 
was paid. Defendant's contend first that 
plaintiff was hound to mitigate the damage 
he would sustain by making all reasonable 
exertions, including paying the fine, to 
return ' to work or to obtain other work 
suitable to him. If this is based on the 
general law relating to damages we cannot 
accept it. For no case has been shown 
UP, in which the reasonable exertion to be 
taken by the plaintiff inoluded anything 
resembling the payment demanded here or 
anything outside work, such as the plaint- 
iff had done or might reasonably he 
required to do. The alternative ease put 
forward by defendants is that plaintiff’s 
duty to pay his fine under protest in 
order to return to work rests on the 
custom of the temple. On the existence 
of such a custom we can find no dis- 
cussion of evidence or proper finding in 
the lower Appellate Court’s judgment. We 
must, therefore, call on it now to find on 
the evidence on record on the issue 
whether an Archaka is bound by the custom 
of the temple to pay under protest any 
fine inflicted on him and the trustee is 
entitled to exclude him from the temple 
until be does so. 

The next question raised in the appeal 
is whether the plaintiff, who was bound to 
make exertions to mitigate the damage he 
eustained, took adequate steps to do so by 
endeavouring to obtain other employment, 
which be could reasonably be expected to 
accept, within a reasonable time. It ia 
argued here that an Archaka excluded 
from his own temple cannot be expected 
to take up other employment of any 
description. The lower Appellate Court 
must submit a finding on the question 
whether this is the case. Fresh evidence 
may be taken. 

Lastly in its paragraph 9 the lower Appellate 
Court refers to an admission of plaintiff 
that bis earnings consisted in the voluntary 
offerings of devotees at the temple. But 
we cannot find any statement by him that 
such efferings were voluntary. The lower 
Appellate Court must now submit a findiuy 
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whether the offerings, of whtob plaintiff’s 
iDOome oonsisted before bis ezolasion, were 
Tolantary. Fresh eyidenoe will be allowed 
on this question also. 

Findings are due in six weeks. Seven 
days are allowed for objeotions. 


In oomplianoe with the order oontained 
in the above judgment, the Temporary 
Subordinate Judge of Gbingleput submitted 
the following 

FINDING, — In this suit the Dharma- 
kartba of Sri Kamakshi Amman temple by 
bis guardian and power>of attorney agent, 
2od defendant, Bned an Arobaka of the 
temple twice; on the first oooasion the 
fine was 8 annas for taking a worshipper 
into a place prohibited by the 2nd 
defendant and on the second oooasion 
Rs. 10 for using disrespectful language 
to him in a correspondence. The Arohaka 
filed a suit to recover both these amounts 
as well as certain damages claimed by 
him for bis being prevented from discbarg* 
ing bis duties as Arohaka. Inter alia the 
written statement of the trustee and the 
agent oontained an averment to the effect 
that according to the custom of the 
temple if any servant is fined by the 
Dbarmakartha, snob servant must pay the 
fine in the first instance and then set up 
his grievance, if any, for redress in respect 
of such fine. Though in paragraph 4 such a 
contention was specifically raised, no issue 
was framed by the learned District Munsif 
but nevertheless in paragraph 8 of bis judg* 
ment we find the following; *'The defend* 
ant’s Pleader argued that plaintiff was not 
entitled to any damages because be would 
not have been prevented from performing 
his office in the temple if only be bad 
paid the fines imposed on him and ques* 
tioned their propriety afterwards; and be 
said it was the custom in the temple 
for its servants to pay the fines and then 
question the propriety of their imposition. 
No suck custom was proved before me and 
even if proved I should he slow in upholding 
such a custom, for the trustee may arbitrarily 
^ne a temple servant a prohibitive amount 
and keep him out of his emoluments for 
ever, if such a custom were to he recognised 
by the Courts of law." 

2 In the usual course the matter came 
on appeal before this Court and my 
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predecessor in-office dismissed the appeal 
80 far as this contention went. The matter 
went up in second appeal before their 
Lordships of the High Court, who in 
their judgment framed an issue to the 
following effect:^** Whether an Arobaka is 
bound by the custom of the ffamakshi 
Amman temple at Conjeeveram to pay 
under pr>test aoy fine indicted on him 
and tbe trustee is entitled to exclude him 
from the temple, until be does so.” Tbeir 
Lordships directed this Court to record a 
finding on this issue on tbe evidence on 
record. I am not, therefore, entitled to 
record any further evidence on this point. 

00 a perusal of the oral and documentary 
evidence in the case I cannot find a single 
eyllable either for or against tbe question 
raised in this issue, and it must be ,80 
because there was no specific issue framed 
in tbe first instance. In tbe absence of 
such evidence I can only record a finding 
in the negative on tbe issue remitted to 
me. 

3. In respect of tbe two other issues 
on which I was directed to record findings 
after taking evidence adduced by, the 
parties, the plaintiff re-examined himself 
and defendants examined fi other witnesses. 
Before 1 proceed to discuss and record 
findings on tbe issues remitted to me by 
tbeir Lordships, I must refer to a oonten* 
tioQ put forth by defendants’ Vakil in 
respect of the burden of proof in this 
case. According to him it is on tbe 
plaintiff and not on him and, therefore, he 
says that plaintiff must begin^ the case. 

1 referred to tbe plaint and tbe written 
statement (in the original pleadings) and' 
I do not find a single averment to cover 
tbe issue now under consideration. The 
unsuccessful party for the purpose of 
second appeal was the plaintiff and in tbe 
memorandum of appeal I do not see any 
contention on bis behalf to cover tbe points 
now under consideration. I must, therefore, 
in determining the question of burden of. 
proof be guided only by what their Lord* 
ships say in their judgment. The defend- 
ants’ Vakil lays stress on the wording of 
tbe ISSUES and argues that on tbe language 
need in the issues the burden must be 
said to be on tbe plaintiff. 

4, In determining this question 1 am, 
bound to see what tbeir Lordships meant. 
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when remitting the issues to me. It is 
oertainly ole&r that the argament which 
formed the basis for the issue, proceeded 
from the defendants* V*akil, because their 
Lordships say thus: “The next question 
raised in the appeal is whether the 
plaintiff, who was. bound to make exertions 
to mitigate the damage he sustained, took 

adequate steps I say that this 

contention was pat forth on behalf of 
defendants beoaase the succeeding sentence 
contains the contention of plaintiff. The 
succeeding sentence rons thus : “it is argued 
here that an Arobaka excluded from bis own 
teuple cannot be expected to take up 
other employment of any description.** If 
this is the contention adyanced on bshalf 


of plaintiff in respect of the sabjeot*mattei 
of the issue, it is not at all proper tc 
siy that it was he who advanced tht 
ooobention that other avocations are lefi 
open ^ to him and that he mast make 
exertions to taka advantage of snob 
avocatioai to mitigate the damages be 
sustainei. It is thus mathematically olaai 
that the contention on which the particnlat 
issnes were framed by their Lordships 
emanated from defendants and not from 
plaintiff. ^ Such baing the position, the 
sentence who was boand to make exertions 

0 mitigate the damage he sustained" may 

01 taken either as an observation of their 
or ships or may be an argnment advanced 

on bahaUof the defendants. If it amounts 
to an observation on the part of their 

anl ^ j take it as a direction 
and proceed to further trial. But if it 

daffln^ argument advanced on behalf of 

Bustainn'l ^ mitigate the damage he 
Bustaioed and it will be one of the duties 

e taMi to 

is. it .ill h ^^^tever it 

who flnJifi *'“P'^*3ibl6 to ask a man 

pleaded before their Lord- 

ArohaK i' j Pee^ihle for an 

aooBpt otha*r^ temple to 

prove thtt • eeaployments elsewhere, to 

z:: 

“■e iadividaau '!lh* 

this isan« ?k ’ raspOQsible 

and aiVjl 

lo raaord .VT to enibb , 

“ord a finding q,, 


fore, rale that it is defendants that must 
begin and not plaintiff. 

5. In conformity with such direotiou 
the defendants examined six new witnesses. 
There are no documents died. Of the six 
witnesses examined before me fonr are 
worshippers in the temple, one an Arobaka 
in office in the temple, and another a 
temple servant of Jambnkeswaran temple 
in Triohinopoly. One other point mast 
be made clear before I begin to disonss 
the evidence. The words “other employ* 
meot,*’ which the plaintiff can reasonably 
be expected to accept, require farther 
explanation. The defendants* Yakil seems 
to be of the impression that the langnage 
used in this issne would cover any kind 
of employment available in the world. 
At this stage defendants* Vakil interferes 
and adds consistent with BrahmiDhood,” 
yet he is the drat man who suggested 
in the course of the cross examination the 
calling of trade for the plaintiff. If the 
calling of trade is consistent with Brahmin* 
hood in the term in which it is under* 
stood by Brahmins or by the class to 
which the parties belong, then all avoca* 
tions, however degrading they may be in 
the social strata, may be said to bs avooa* 
tions for plaintiff to discharge when he 
is out of office as an Arobaka. Certainly 
that is not the meaning with which the 
issue was framed and remitted to me for 
dnding. The proper explanation for the 
words used in the isaue is only to show 
other employments in the sphere of work 
in which plaintiff is placed and does not 
mean any kind of work available in the 
world. As plaintiff is an Archaka, the 
only way in which plaintiff can find other 
employment must be consistent with bis 
Arobaka duties or duties akin to such 
Archaka duties such as Parioharakam and 
other duties of a religious nature. We 
oanuot travel beyond the region of religion 
to compel plaiD^iff to seek employment in 
brauches of service which have no bearing 
of religion in it. So far as plaintiff is 
concerned, the witnesses examiued on be- 
half of defendants say that he is not a 
Purohit and cannot discharge the duties 
of Purohit. The defendants’ Vakil in a 
way suggests that Arohakas, being also 
ex o^cio Parioharakas may also try employ, 
meat as a cook or a drawer of water. 
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He is mistaken in his saggestion. It may 
he that beoanse the Pariobaraka doty in 
the temple is part and parcel of Arobaka 
dnty also and heoanse saob dnty is done 
in the temples and for gods, no degrading 
element may be attached to it or nobody 
wonld regard a Pariobaraka doing service 
in the temple as one doing degrading 
duties. Nevertheless that is not the stand* 
point in wbiob I should view it. When 
the defendants ask plaintiff to do duty as 
cook or draw water elsewhere than in the 
temple, it will be certainly degrading 
to the status of an Arobaka and nobody can 
compel a man to degrade himself because 
oiroumstanoes placed him in a miserable 
position. However miserable it may be, 
one (is not bound to lower himself 
in the social status and degrade him- 
self in the eyes of others. So far as 
regards plaintiff’s getting employment as 
Arobaka elswhere in Gonjeeveram, unfor- 
tnnately the plaint temple is an unique 
one where the Puja is according to the 
Smartba Vaideeka rituals as opposed to 
Agama rituals performed by Gurukkale. In 
other words, Smartba Brahmins like those 
who do Arobaka duties in the plaint 
temple will not perform Puja in Siva 
temples where there is Lingam, and except 
the plaint temple there are no other temples 
in Gonjeeveram where plaintiff o^jn take 
service and do Puja. Tnat line i«, there- 
fore, blocked for plaintiff. In his deposi- 
tion he admitted that he kn^we no ot er 
craft except the Archbk-i woik, that he is 
not possessed of wealth to business 

as suggested by defendants’ Ynkil, nor has 
be got the necessary strength or stamina 
to undertake other dnties even though they 
may he degrading. 

For these reasons I find the 2Dd issue 
for plaintiff and against defendants. 

6. On the 3rd issue evidence was let 
in on behalf of defendants to ehow that 
the offerings are voluntary. They are 
certainly voluntary and can never amount 
to compulsory payments because the devotee, 
who when compelled to pay a certain sum 
for Arobaka is entitled to keep back, if 
be is not inclined to pay that amount, 
Fven if be has entered the temple nobody 
can compel him to remain there and per- 
form Arobana at the stipulated rate. There 
is ovidenoo uu LobuU uf dofondautu lu show 
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that the offerings for Arobaka by tbe 
devotess range from 3 pies to 6 annas 
and one of, tbe Arobakas went to the 
length of saying that an Arobaka is bound 
to perform Arobana for nothing. If all 
Arobakas are only of tbe same spirit as 
defendants’ witness No. 6, there will be no 
trouble in Hindu temples. It is because 
they are as a class recalcitrant and are not 
amenable to reason and control and want 
to exercise tbeir authority in tbeir own 
way under tbe assumption that they cannot 
be replaced by others, all tbe trouble 
arises. As I have already remarked tbe 
only seuse in which tbe question can be 
viewed is that it can only be a voluntary 
offering judged from tbe standpoint of tbe 
devotee ; and as tbe question referred is 
one from the standpoint of tbe devotee, 
1 find that the offerings in the plaint 
temple on the evidence recorded by me 
are only voluntary and not compulsory. 

This second appeal came on for 6nal 
bearing on the 17tfa and 23th of April 
1919 after tbe return of the finding o! 
tbe lower Appellate Gourt upon the iesoes 
referred by this Gourt for trial. 

Messrs. L. A. Qotindaragava and L, 
Vencairagava Aigar, for the Appellant. — On 
the law ot mnert-r and servant tbe plaintiff 
was D>'t b und to pay t fiua under protest. 
The fine n a> bn ^rohibi ive and tbe cm- 
ph yi-r cannot lely on its d' n-payment in 
niititfhtion of dauiagns 

The finding is that there is no custom of 
tbe temple requiring that tbe fine should 
be paid under protest. 

Tbe finding also is that an Arobaka can- 
not seek employment of a different nature. 

As to tbe income of tbe Arobaka plaint- 
iff being derived from voluntary offerings, 
the damages can fairly be assessed. It is 
only where tbe amount is so uncertain as to 
be incapable of proof that plaintiff cannot 
claim damages. In fact the District Munsif 
has assessed the amount. 

Messrs T. B, Ramachandra Aiyar and M, 
N, Krishna Aiyar, for the Respondent.— 
Plaiutiff took two years to lay bis claim 
after Lis exclusion from employment. His 
laches disentitles him to any damages. 

Yoluntary payments cannot be tbe basis 
for an award of damages. Plaintiff’s income 
consisted entirely of voluntary donatiops by 
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worshippers. See Kriihnaiami v. Krishnama 
Charyar (1), Bameisur Mooherjee v. I$han 
Ohunder Mooherjee (2) and the Eofflish oases, 
Penn v. Spiers 4' Pond (3), Oreat Western 
liailway Oompanyy. Belps (4) and Manubens 
V. Leon (5). 

JUDGMENT. — No objeotion has been 
argaed to the lower Appellate Court’s finding 
on the first point remanded. We, therefore, 
hold that the plaintiff was under no obliga* 
tion to pay the fine under protest and thus 
obtain the right to continue in service. 

The question was next of plaintiff’s 
duty to mitigate the damage to himself 
by making reasonable exertions to find 
other employment. The lower Appellate 
Court has held that he was not in default 
in this matter ; and we aooept its finding. 
It is now argaed that bis delay of over 
two years in suing involved a laok of 
diligenoe, whioh should mitigate or deprive 
him of his right to damages. Defendants, 
however, ejeoted him from bis employment 
at their own risk and cannot now be 
heard to say that he should have taken 
steps to test the propriety of their oonduot 
sooner — see Baghunath Singh v. Achutanand 
( 6 ). 


There is lastly the finding that the 
offerings oomprising the inoome for loss 
of whioh oompensaMon is olaimed are 
voluntary. In face of the evidenoe of Ist 
^fendant*8 agent as defendants’ witness 

N^o. 8: Devoteee pay anything they like. If 
the Arohkas deoline to do Arobana, they 

oannot be compelled to do it 

Arohakas do not generally perform archnnai 
^ OQ immediate payment or prospective 
advantage. Payments vary for the different 
• ^ of orcAanai, ** no other oonolusion 

Ik ^0 proceed on the footing 

that the payments to Arohakas are voluntary. 

their amount and the 
'3 at the devotee’s 


(1) 6 M 313“ “““penaation oan be olaim 

(2) 10 w. a. ‘457. 

88t’j' k' B. af,.®- I- 68 S- J. 

(8; « Xil4. Cm, 374| 3 p. 1 . w, 283, 


by plaintiff for their loss, and there are 
no doubt some expressions in Indian deoi* 
sions to support the view that voluntary 
payments oannot he the basis of an award 
of damages. But, read oarefully, they 
seem to us to be reoonilable with the 
result of the English authorities, to whioh 
we shall refer, that the question is only 
whether the amount of damages ean 
he assessed, the voluntary obaraoter of 
the inoome being immaterial, if an assess* 
ment of its amount oan be made. In 
Krishnasami v, Krishnama Oharyar (1), it is 
no doubt said that damages oannot be given 
for the injury suffered by reason of the loss 
of voluntary offerings, beoause the injury 
is too remote and uncertain to be safely 
measured.” But in that case, the damages 
were olaimed as aooruing owing to the 
loss of prestige sustained by certain 
worshippers from the interruption of their 
performanoe of the temple servioes by 
persons, who attempted to join, as offioiants, 
in their recital of the ritual and the 
consequent diminution of offerings to the 
former. The facts there differed from those 
before us, beoause there was no question 
of the exclusion of the plaintiffs from 
the right to perform servioes, for the 
performanoe of whioh they might be paid 
direotly ; and in any case the judgment 
proceeded; ‘It is possible that other causes 
wholly unconnected with the wrong may 
have inflaenoed the persons, who might 
have made such offerings, to withdraw 
their donations.” No such suggestion has 
been made here and no evidenoe oonsistent 
with it has been given. Again in Bameisur 
Mookeriee v. Ishan Ohunder Mookeriee (2) 
the Court held on facts, which are not 
fully stated, that no snit would lie to 
recover damages based on uncertain and 
merely voluntary payments, such as those 
in question. These are the strongest oases 
for defendants and they oan be explained 
oonsistently with the English deoiaions 
next to be referred to, on the ground that 
the Court held that the inoome oould not 
in fact be ascertained, its voluntary 
obaraoter being no doubt an obstacle in the 
way of asoertainmg it. Those English 
decisions are Penn v. Spiers 4* Pond (3), 
Great Western Railway Company v. Belps (4) 
and Manubens v. Leon U). The two first men- 
tioned were no doubt decided with roforoneo 
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to the defiDitioQ of ** earniDgs’’ in the Work> 
men’s Compensation Aot ; bat we have not 
been shown how that affeots the prinoiple 
involved, whioh is that, althoagh part of the 
inoome in question consisted in ^tips,’ whioh 
like the payments here to plaintiff were volun* 
tary, itwas, as it admittedly is here, in the 
oontemplation of the parties that it would be 
reoeived and that, as plaintiff was pra> 
vented by defendants’ aotioo from reoeiviog^ 
it, he was entitled to olaim it as damages. 

The remaining question then is as to 
the amount of those damages, whioh are 
to be measared by the inoome plaintiff 
may reasonably have been expsoted to 
reoeive, The lower Appellate Court did 
not give a Bnding regarding them. 
But the matter was inquired into fully 
by the District Munsif at the trial; and, 
as the only evidenoe there, that of plaintiff, 
was nob attaoked in oros8*examinatioD, we 
think that we oan aot on it. Adopting 
the District Mnnsif’s finding on this point, 
we allow the appeal, set aside the deoree 
of the lower Appellate Court and restore 
that of the District Munsif with costs 
throughout, 

M. c. P. 

Appeal allowed. 


CALCUTTA HIGH COURT 
Appeal fkoa Appellite Decree No. 1725 

OF 1916. 

January 15, 1919. 

Freseni: - Mr. Justioe Ohatterjea 
and Mr. Justice Newbonld 

BABU RAM MONDAL -Defendant 

— Appellant 
versus 

DAKHINA SUNDARl NAMASUDRANI 

A* D OTHF« • — r LAINTIPFS — ReSPO.*CDENTP. 

Cii il Procedure Code {Act V of 1908^, s. 66, 0. VI, 
r. 17, 0. XXI, rr. 84, 9‘^^Auction sale-^Furchaser, 


agreement hy, to share property vnfh othere^Bale 
certifcate — Joint putchasers, names of, ,wheth^ ^ ea^ 
he entered in certificate^ Ppecific performance — 
Amendment of plaint, when to he periniited, 

4 

An auction purchase of a jote was made by the 
defendant alone and the earnest money was paid 
by him alone but instead of paying the balance of 
the porchase«money from his own pdclcet, he 
obtained a portion of it from the plaintiffs under 
an agreement that the plaintiffs would he joint 
purchasers of the jote with him:- 

Held, (Dthat the names of the plaintiffs could 
not be inserted in the certificate of sale, because 
the person who was declared to he the purchaser 
after the bids were concluded was the person in 
whose name the certificate was to be granted under 
Order XXT, rule 94, of the Civil Procedure Code; [p. 
727, col. 2.] 

(21 that there having been no agreement before 
the sale, the second clause of section 66 of the Code 
of Civil Procedure did not apply to the case but 
that the plaintiffs were entitled to claim specific 
performance of the contract, [p. 728, col. 1.] 

Where the facts upon which a plaintiff would be 
entitled to maintain a snit for specific performance 
of a contract are all slated in the plaint, the plaint* 
iff should Ve allowed to amend the plaint and add 
a prayer for specific performance of the contract, 
although the plaint originally contained no such 
prayer and the Courts below did not try such a 
case. [p. 728, col. 2.] 

Appeal agaiDst tbe decree of the Sub* 
ordinate Judge, 1st Court, Faridpore, dated 
the 26th of June 1916, afiSrming that of 
tbe MuDsif, 2Dd Court at Goalucdo, dated 
tbe 20th November 1 914. 

Baba Qunada Oharan Sen^ for the AppeL 
laut. 

Babu Khitish Chandra Neogt, for tbe Re* 
spoudetits. 

JUDGMENT.— Thie appeal ariees out of a 
enit for rerovery cf possession of a f rde share 
of certain lands which bad been sold in 
execution of a deoree for arrears of rent 
and purchased by tbe defendant. 

It was alleged that there was an agree* 
ment between tbe plaintiffs and tbe defendant 
that they should purchase the property in 
the names of all tbe three persons on 
payment of the price in equal shares, that 
tbe defendant should take from tbe plaint* 
iffs tbe price in respect of two shares 
and should himself pay from bis own 
pocket his share of tbe money, that tbe 
defendant accordingly took the shares of 
the money from tbe plaintiffs but purchased 
the property in bis own name only, and 
that the plaintiffs having subsequently come 
to know of it, tbe defendant took the 
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advioe of lawyers and agri^eed to put in 
a petition (admitting therein the plaintiffs* 
title) in the reeord of the ezeention case, 
and stated that there woald be no diffioalty 
in fatare, that he aotnally pat in snoh a 
petition bat sobseqaently did not allow the 
plaintiffs to take possession of their 
shares. 

The defenoe was a total denial of these 


allegations. 

The Coart of drst instanoe foand that 
the allegations made in the plaint were 
trae and aooordingly deoreed the sait. 

On appeal the learned Sabordinate Jadge 
held that '^originally the parohase was made 
by the defendant No. 1 alone and the 
earnest money was paid by him alone 

The agreement to give shares to 

the plaintiffs was arrived at after the de- 
fendant had made the parohase on his 
owo behalf.” He was, however, of opinion 
that this did not make any sabstantial 
difference in the position of the parties 
relating to the parohase. He says: ‘For 
the parohase was not oomplete until the 
balanoe of the parohase money was paid, 
and the defendant had not aoqaired any 
right aniil this was done and until the 
sale was made absolate. So when the de> 
fendant, instead of paying the balanoe of 
the parohase money from his own pocket, 
obtained a portion of it from the plaint- 
iffs, not as a loan bat after admitting 
them to be joint parohasers of the iot^t he 
ooald not olaim to be the sole purohnser of 
the jofe and ooald not deny the plaintiffs* 
right in the parohase. If he obtained the 
oertiGoate of sale in his own name alone, 
it would amount to an aot of fraud.” He 
aooordmgly held that the defendant was 

estopped from denying the plaintiffs* title 
to a frds share of the ooie. In the 
result the decree of the Court of Grst 

OoaT^ affirmed by the lower Appellate 

It is oontended on behalf of the appellant 

a the suit is not maintainable, having 
regard to the provisions of seotion 66 of 
the Civil Prooedare Code. 

There is no doubt that the defendant 
was a person who olaimed title under a 
purchase oertiGed by the Court, and seotion 
bb therefore, deirly applies to the 


oane. 
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“Noth?n proviso to the section says : 
Nothing in this seotion shall bar a suit to 


obtain a declaration that the name of 
any porebaser oertiGed as aforesaid was 
inserted in th^^ oertiGoate fraadalenUy or 
without the ooueont of the real purchaser.** 

It is contended on behalf of the respondents 
that this case oomes within the second 
clause, because it was fraudulent on the 
part of the defendant to have obtained a 
oertiGoate in bis own name instead of in 
the names of all the three persons, but 
we do not think that it can be brought 
under the seoond clause. 

Order XXf, rule 84, says: ‘ On every sale 
of immoveable property the person deolared 
to be the purchaser shall pay immediately 
after suoh declaration a deposit of twenty- 
Gve per oent. on the amount of his 
parohase-money to the o£cer or other 
person oonduoting the sale, and in default 
of such deposit, the .property shall forth- 
with be re-sold.** Then, Order XXI, rule 94, 
says : " Where a sale of immoveable property 
has become absolate, the Court shall grant 
a oertiGoate speoifying the property sold 
and the name of the person who at the 
time of sale is deolared to be the purchaser. 
Such oertiGoate shall bear date the day on 
which the sale became absolute,” so that 
the person who is deolared to be the 
purobaser after the bids are oonoluded is 
the person in whose name the oertiGoate 
is to be granted under rule 94. The names 
of the plaintiffs, therefore, ooald not bj 
inserted in the oertiGoate of sale. 

There is no doubt that a petition was Bled 
by the defendant in the eseoution case, 
in which it was expressly admitted that 
be had purchased the property on behalf 
of himself and the two plaintiffs and that 
be had taken their share of the money 
from them, but the faot that these state- 
ments were made in the petition Bled by the 
defendant himself in Court on the day the 
balance of the purohase money was deposited 
negatives any case of fraud on the part 
of the defendant, as he made no seoret of 
the faot that the parohase was made on 
behalf of all the three. The certificate, 
however, as we have already stated, could 
not be made in the names of all of them. 
The qnestioD is whether, under these oiroum- 
stances, the suit oan he maintained by the 
plaintiffs. 

The oa^e of a parsha^e by a member of 
a joint Hindu family from family funds 
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stands on a different footing from 
tbe present ease. In the oaee of Bodk Singh 
Boodhooria v. Qunesh Ohunder Sen (1) the 
Jadioial Committee said that the provisions 


the ends of jastioe require that tbe 
plaintiffs shonld be allowed to amend their 
plaint with a prayer for speoido performanee 
of tbe oontraot» as the faets npon whioh 


of the seotion cannot be taken to affect 
tbe rights of members of a joint Hindu 
family who by tbe operation of law, and 
not by virtue of any private agreement or 
understanding, are entitled to treat as 
part of their common property aa acquisi- 
tion, howsoever made, by a member of the 
family iu bis own name if made by tbe use 
of the family funds [see also the resent ease 
of Ganga Sdhai v. Ketri (*^)]. The same 
prinoiple applies, where the parties stand 
in the relation of partners and the purohase 
is made by a partner by tbe use of part- 
nership funds. 

In the present ease, bad it been found, 
as alleged in tbe plaint, that there was 
an agreement before the sale that tbe 
purebase would be in tbe names of the 
three persons, then the case could have been 
brought under sub seotion (2) of seotion 
66 of tbe Code. Then it might have been 
said that the name of the defendant 
had b;en inserted in tbe certiB- 
cate of sale fraudulently or without the 
ooneent of tbe two plaintiffs. But the 
learned Subordinate Judge, as stated above, 
has found that there was no agreement 
before the sale. That being so, we do 
not think that the second clause of 
section 66 applies to this case. 

We are referred to a decision of Sir 
Lawrence Jenkins, C. J., and D. Chatterjee, 
J,, in Noni Qopal Bosu v. Sures Ohunder 
Ohoeh (3). But there the agent of tbe 
real owner purchased the property, and it 
was, therefore, a case of an agreement prior 
to tbe sale. 

In tbe face of the statements made in tbe 
petition filed by tbe defendant, a copy of 
which is on the record of the present 
case, tbe plaintiffs are, prina facie, entitled 
to claim specific performance of the contract. 
But there was no prayer for specific 
performance of the contract in the plaint, 
Dor has snob a case been fried by the 
Courts below. We think, however, that 

(1) 12 B L. B. 817{ 19 W. B. 3t6: 3 Sar. P. 0. J. 263, 

(2) 30 Ind. Cas. 26*^: 19 0. W. N. 1 i75j 18 M. L. T. 
20'-; 2ft M. L. J. 32<’; 2 L. W. 837j 13 A. L. J. 999; 17 
Bom L. R. 998; A 5J5: 22 0. L. J. fiOS; (1916) 
M. W.N. 718; 42 I. A. 177 P. ). 

(3) 30 Ind. Ctts. 212; 13 C, W. N. cxxviii (128). 


they would be entitled to maintain snob 
a suit are all stated in tbe plaint. 

Tbe learned Pleader for the appellant 
contends that if the plaintiffs are allowed 
to amend tbe plaint, the defendant should 
be alio ^ed to put in a fresb defence 8 d£ 
tbe case tried de noto. We think that 
this should be done. 

We accordingly set aside the decrees of 
the Courts below, remand tbe case to the 
Court of first instance and direct that Court 
to allow tbe plaintiffs to amend their 
plaint and allow the defendant also to put 
in fresh written statement and then try 
tbe case according to law. 

Costs will abide tbe result. 

Decreet set aside; 

Oase remanded. 


MADRAS HIGH COURT. 

SscDMo Civil Appeal No. 1791 of 1918. 

September 26, 1919. 

Present: — Mr. Justice Spencer and 
Mr. Jastioe Krisboan. 

TANGUTHUR NARASIMHAM— 
Dependamt No. 1 — Appellant 

versus 

SlNfGARAJU RaMIA.H and GTdERS— > 

PlAINT:PF 3, n..P3NDANT No. 2 AND LsGAL 

Representatives op Dependant No. 3— 

Respondents. 

Madras Proprietary Estates Village Service Act 
(II of 1894^, ss. 6, 16 — Submission of nomintion by 
proprietor ^Limitation, commencement of ^Formal 
eubmission of unsigned nomination by proprietor's 
agent, validity of— Premature sutmisswn of nomi>. 
nation, effect of— Power to withdraw before acceptance 
by Collector, 

In the case of the oreation of a new office un ler 
Bection 16 of the Madras Proprietary Estates V^il* 
lage Service Act the starting point for th) six 
weeks allowed for siibniission of nomination by thi 
proprietor is the day on which all the re'^iiiite 
steps have been oompleced under seotiou 6, or, i'l 
other words, the day on whioh cha last step is oin- 
pleted. [p. 730, ool. 1.] 

As the po werof choice of the person to be appolnte 1 
to a new office created under the Aot is given to 
th' |»r>p:i -t -r u » lar seothn 16, he ninst e:^sroii3 
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ife himself and is prohibited from delegafcinsr it to 
another. But once the choice is made, it is com- 
petent to his agent to act for him in formally 
embodjiog his nomination in the form prescribed 
and signing it for him and sabmitting it. [p. 731, 
ool. 2.] 

A proprietor is not prevented from sabmitting his 
nomination in advanco of a new office being creat- 
ed. Such a submission would take effect when the 
office is created, if not rejected by tlio Dirisioual 
Officer, [p. 731, col. 2.] 

A nomination prematurely made may be with- 
drawn and a fresh nomination may be made after 
the office is actually created, [p. 731, col, 1.] 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
Nellore, io Appeal Suit No. 5 of 1918', 
preferred against the decree of the Court 
of the District Munsif, Kavali, in Original 
Suit No. 793 of 1915. 

, FACTS. — On the amalgamation of certain 
proprietary villages, the Deputy Collector 
presumably directed the Tahsildar to send 
notice to the proprietors to appoint a man to 
the village cflaoe. The agent of the 
proprietors at once sent in a nomination 
on heir behalf. The Deputy Collector 
rejected such nomination as incompetent 
in an agent and appointed the plaintiff 
m the place. The proprietors subsequently 
sent in their formal nomination of their 
agents nominee, the 1st defendant. The 
present suit was for a declaration that the 

that th appointed and 

The plaintiff was so appointed. 

8»m6 ®nf 

• Defendant No, 1 appealed. 

Sa^ri, for Mr. A. Krishna- 

What a No. l._ 

on hia •’o lawfan. 

oeation 15 ^of *'**a*’®®° oreatod under 

«>-> agent of 1894, and 

nomination on tv> * sent in a 

’^eeks nnri ^oe<r behalf within the six 

Offioer /* - 

had to direat *tht ^ nominee, 

another ^ Proprietors t^ appiiofc 

I- rr.ll^«-b.se3tioa 

®ak9 the ann-^inf t . power to 

of these legislating in the face 
The , provisions. 

Proprietorru oair‘r‘'°“»-fi®“‘ **'0 

*»9qk’a a,i , .[ * 'a‘>8oatioa of their 
0 ' aq 1 .t doqa qot matter that 


729 


it was sent out of time. 

Mr. V. Ramesam, for the Plaintiff.— The 
nomination sent by the agent was premature 
Ordinarily the District Collector should take 
the initiative in issuing the notice to the pro- 
prietors. Hence the notice by the Tahsildar 

was incompetent and of no effect. See section 

y. The nomination was also incomplete. 

The nomination of the proprietor., was 

too late as the six weeks had elapsed 

and an appointment had been made as on 
defaolt. 


deolare 

that he IS the properly appointed Karnam 

Proprietary 

iSQi* Villap Servioo Act, Aot 11 of 
loy-t, and that the appointment of the 1st 

defendant to that office is ultra vires and 
invalid. 

This IS a rase to whioh seotion 15 of 

Aot If of 1894 applies. Plaintiff was 

appointed by the Deputy Oolleotor of 
Atmakur aoting under olanse (3) of that 
seotion. Unless that appointment aan be 
held to be a valid one, plaintiff’s suit 
must fail, and it will bo nnneoessary to 
ooneider whether the order of the District 
Oolleotor setting aside that appointment 
and appointing the let defendant instead, 
whioh was oon6rmed by the Bsvenne 
Board, was ultra tires or not. The burden 
18 on the plaintiff to establish the validity 
of his appointment in this ease. 

The Deputy Oolleotor eonld aot and make 

hie own nomination under olanse (3) only 

if the proprietor failed to submit his nomi- 

nation to the offioo within a period of six 

weeke from the creation of the new offiee, 

if olanse (1) applied or from the date of 

the Oolleotor 8 notioe noder olaase (2) if 

that olaase applied. It is oonteoded for 

the Ist defendant (appellant) that there 

was a proper sabmiesion of his name 

within time made by the proprietors and 

^at It was. therefore, not open to the 

Deputy Collector to appoint hi own 
nominee. 

office ® « °9W 

ADer the ° ^€otion 6 of the Aot. 

After the necessary preliminary steps are 

taken and the Board’s sanction is obfained 
he section directs that a notiScatioo S 
ffrooping of the villagea iu co.nnssiioo 
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■with the creating of the now office shall 
be published in the District Gazette as 
well as in the village in question and a 
aopy of it given to the proprietor. We 
are of opinion that in the case of the 
creation of a new office under section 15, 
clause (l),the starting point for the six 
weeks will be the day on which all the 
requisite steps have been completed under 
section 6 or. in other word?, the day on 
which the last step was completed. 

Having decided tbe starting point 
generally, we must see whether there was 
io this case a valid submission within 
the requisite period of a name for the 
cffiie by the proprietors. The Ist defend' 
ant relies on Exhibit X as the proper 
Bubmission for tbe purpose. It is dated 
9th October 1914, and it recites that 
notice was given to tbe proprietors on 
15th September 1914, that is, within six 
weeks prior to its date. It is not signed 
by the proprietors, but it purports to have 
been made by them and is signed by a 
person as their "agent and power of- 
attorney bolder.” The 1st defendant is 
nominated in it for the office of the 

Karnam of Vinjaroin. 

Several objections have been taken to 
its validity which we have to consider. 
To understand them fuUy, it is necessary 
further to mention that the notice recited 
in Exhibit X was sent to the proprietors 
by the Tahsildar of Udayagiri apparently 
utder tbe orders of the Deputy Collector. 
The District Collector sent again to the 
proprietors what is described as "a formal 
notice” cn ?th November 1914; these 
notices are not now produced. After the 
receipt of the second notice the proprietors 
sent another nomination Exhibit X( signed 
by one of them, wherein they again nomi* 
nated the lat defendant and in doing so 
referred to their previous nomination of 
him which their agent had submitted 
under their orders given to him by telegram 
Exhibit V and letter Exhibit iV. 

Exhibit X was treated as of no value 
by the Deputy Collector as, according to 
him, "the proprietors’ agent had no power 
to send snob nominations or this office to 
give snob notice of the changes in the 
village offices,” and he refers to section 1 
of Act IV of 1900, and section 15 f2) 
of Act II of 1394, as his authority. It 


may at once bs dbsGtved that Sftstidn 1 
of Act IV of 1900 was in effect repealed 
by section 2 of tbe Madras Limited 
Proprietors Act, Act IV of 1911. Even 
otherwise section 1 would have had no 
bearing on the present case. Evidence 
makes it clear in this case that the 
choice in favour of the lat defendant was 
really exercised by the proprietors and 
not by the agent. See Exhibits IV and 
V and the recital in Exhibit Xl. It is 
a general principle of law that what can 
be done by a person can be done for 
him by a dnly authorized agent, unless 
there is an express or implied prohibition 
against it. As tbe power of ohoioa of 
the new officer is given to the proprietor 
under section 15 of Act II of 1694 and 
he has to exercise his own choice, there is 
an implied prohibition against his delegat- 
ing that power. But we have not been 
referred to any section or rule or any 
other consideration preventing an agent 
from acting for the proprietors in formal- 
ly embodying their nomination in tbe 
form prescribed for it and signing it for 
them and submitting it. If the Deputy 
Collector had any doubt of the agents 
power to act on the principals’ behalf, he 
should have called for proof; but we think 
he was not right in rejecting Exhibit X 
on the ground that it was not signed by 
the proprietors. It was further argued 
that as the proprietors themselves treated 
Exhibit X as invalid and submitted a 
fresh nomination, Exhibit, XI, the former 
cannot be relied upon any more. But in 
Exhibit XI the proprietors refer to Exhibit 
X and confirm their first nomination and 
only purport to send Exhibit XI because 
they were made to understand that Ex- 
hibit X was not properly signed. If 
Exhibit X were otherwise valid, we think 
Exhibit XI cannot be taken as affecting 

its validity. . 

The next objection to Exhibit X i8 
that it was sent in reply to an invalid 
notiot', as it is argued that the notice 
sent in September was not a valid one 
because it was sent by the Tahsildar and 
not by the District Collector. The notice 
issued by the Tahsildar is not before ns 
and we are not satisfied that it was a** 
improper notice, which presumably it 
not, being an official act. But even if ‘t 
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was an nnanthorieed ooHoe, do noi 

think it will materially affeot the ease. 
Takingr the notioe by the Colleotor of the 
7th November as the proper notioe, it 
wonld merely follow that the nomination 
under Exhibit X was snbmitted a little too 
Boor, So far as we oan see, there is 
nothing to prevent a proprietor submitting 
bis nomination in advance in anticipation 
of a new ofiBoe being created. Sooh a 
snbmiseioD, if received and kept on the 
file and not rejeoted by the anthoritie?, 
wonld take effect when tbe office is created 
and the time for appointment oomes. Sec* 
tion 15 (3) only provides for the latest 
date by which the fnbmission should be 
made. It may be open to the proprietors 
to withdraw a nomination made prematurely 
and substitute a new nom'nation, but they 
did not do so in the present case. Such 
a power to withdraw may exist even with 
reference to a nomination made after tbe 
creation of the office tilt the r.omicee is 
accepted and appointed by tbe Divisional 
Officer. Tbe power to withdraw, therefore, 
does not, in any way, affect the validity of 
a nomination made. The argument that 
Exhibit X was premature is thus of no 
force. It is rot suggested that there 
was any pfarting point for the six weeks 
earlier than tbe Tabsildar’s notioe. 

We think, tberefcre, that Exliibit X was 

a proper nomination of the let defendant 

and in sufficient o mplianoe with the law 

aud was within time, and it should have 

been accepted and acted upon by the 

Deputy Collector in the oiroumataDoes of 

this case. His nomination of the plaintiff 

to the Earnam office was, therefore, ultra 

xtirei and the plaintiff’s suit based on it must 
fail. 

The second appeal is, therefore, allowed 
and the decrees of the lower Courts reversed 
and the plaintiff’s suit dismissed with costs 

throughout. 

0. p. 

Ajipeal allowed. 
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CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 317 

OP 1917. 

Jane 20, 1919. 

Present: — Justice Sir Ernest Fletcher, Kt., 
and Mr. Justice Cuming. 

SWORUP MANUAL amd on bis peath bis 

>EiRs AND Legal Repeesentatiycs PAN* 
CHORAM MANUAL and others — 
Defendants — Appellants 

versus 

ATAN RAI KOWRA A^D on bis death two 

CP I IB BEiKs AND Legal Representatives 
DURGA ROT KOWRA and others 

— Rnspondents. 

Appeal, second — Discretion of Court, exercise of, 
interference u tih, ivhen permissible. 

Where two Courts fully acquainted with the 
circumstances of a case, and before whom evi* 
dence could be, but was not, led, exercise a discre* 
tion, the High Court will not interfere with the 
exercise of such discretion, [p. 7?3, col. l.J 

In tbe course of tbe trial of a suit the case for 
the plaintiff was closed and the case of tbe defend- 
ants was reached late in tbe afternoon on a certain 
date. The junior Pleader for tbe defendant was 
absent at the time and the senior Pleader expressed 
his inability to go on with the case The defendant 
was thereupon told that he should examine his own 
witnesses, which he declined to do. Upon this the 
Munsif declared the evidence closed and fixed the 
next morning for arguments. The next morning the 
Munsif was asked to vary his order of the previous 
day and record the defendant’s evidence. He 
refused the application and proceeded to adjudicate 
on the case 'J he lower Appellate Court upheld 
the view taken by the first Court: 

IfeZd, that under the circumstances of the case, 
the High Court would not interfere with the 
discretion of the two lower Courts, who knew the 
circumstances of the case and before whom evi- 
dence could be given as to the Pleader s inability 
to go on with the defendant's case. [p. 73?, col. 1.] 

Appeal against tbe deoree of the Subordi- 
nate Jndge, Khalna, dated the 16th of 
November 1916, affirming that of the 
Mnnsif, let Conrt at that place, dated the 
24th of September 1915. 

FACTS appear from the judgment. 

Dr. Jadunath Kanjilal (with him Babu 

Bhudhar Baldar), for the Appellants. Under 

the rules of tbe High Court, the sittings 

of Courts are regulated from 11 to 5 “all 

Courts shall ordirarily rise at 5 p. m.” It is 
a matter of great hardship. 

(Babu Surendra Chandra Sen, for tbe 
Respondent^.— It was a deliberate attempt 
to force the hand of the Court to accept 
further evidence next day ] 
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It was snoh a late hour. Another 
Pleader eould not he easily available. 
My Pleader was ill- In the lower 

Court there was an affidavit by the olxent 
himeeU. My Pleader retired at 2 P. m., the 
other Pleader got ill. The ease wae heard 

at 5-45 P. B. It is not quite possible for 
me to eompel Biswanath Baba, Pleader, to 
swear an eEBdavit. Would it not be reason- 
able to put off tbe ease when one Pleader 
retired at 2, another was ill and it was so 
late as 5-45 P. M. ? The Court should have 
taken evidenoe next day. There is no oonii- 
tor-affidavit, no suggestion to the contrary 

by the other side. „ , 

Babus Surendra Ohandra Sen, Debendranaratn 

Bhaitacharjya and Biraj Mohon Mojtmdar, for 

the Respondents,— If the Pleader had really 

been ill the Mnnsif would certainly have 

accommodated him. It was merely a dodge. 

The defence Pleader was given to understand 

that defence would be taken up that 

Dr. J. N. KdnHM in reply, aubmitted 

that he had no opportunity to adduce evi- 
dence. How could he conduct hia case Y 
It was an unusual hour to procure another 

Pleader. 

JUDGMENT. 

Pletcheb, J.— This appeal is preferred by 
the defendant against the decision of the 
learned Subordinate Judge of Khulna, dated 
the 16th November 1916, affirming the deci- 
sion of the second Munsif of the same place. 
The suit was brought for the purpose of estab- 
lishing the plaintiff’s title and recovery 
of possession of certain land. Tbe ques- 
tion raised at tbe bearing of the present 
appeal has nothing to do with the merits 
of the case at all, The point taken is this; 
on the 9th September 19)5, the trial of 
the case was proceeding in the Court of 
first instance and late in the afternoon— 
although I am told by my learned colleague 
that it is common in the Court of the 
Munsif— the plaintiff’s case was closed as 
regards evidence and the case of the defend- 
ant was reached. According to the state- 
ment of the learned Vakil for the ap- 
pellant, one of the junior Pleaders who had 
been engaged by the defendant had left 
the Court at that time for the purpose of 
attending a certain revenue case. I do not 
know why the junior Pleader should leave 
this case to attend a certain revenue case. 
Bnt he left it io the charge, so I gather, 


of a gentleman called Mr, Biswambhar 
Nandi, who is a senior Pleader practising 
in the Courts there. The case being called 
on, Mr. Nandi, according to the record, 
expressed his inability to go on with the 
case at that time, and he having expressed 
his inability to go on with the case, the 
defendant was told that he should examine 
his witnesses himself, whereupon he said 
that he could not. Upon this the Munsif 
declared the evidence closed and fixed the 
next morning for the argument of the case. 
The next morning, the Munsif was asked 
to vary the order made on the previous day 
and allow the defendant not only to ex- 
amine the two witnesses said to have been 
present in the Court premises on the 9tb 
September, but to examine also throe addi- 
tional witnesses who were not present on 
the previous day. The Court refused that 
application and proceeded to adjudicate on 
the case. An appeal was then preferred to 
the Court of the Subordinate Judge, and the 
learned Subordinate Judge upheld the view 
taken by the Munsif. The present case 
comes before ns in second appeal, and we 
are asked to interfere with the discretion 
of two Judges who knew the circumstances 
of the case and before whom evidence 
could be given as to the illness of Mr. 
Nandi, Mr. Nandi presumably is a regular 
practitioner before these two learned Judges 
and I have no doubt that if he had in- 
formed tbe Judges what tbe nature of his 
oomplaint was and if they were satisfied 
that his illness was of the nature that is 
• suggested before us, they would have given 
their best oonsideration to it. Tbe faot 
that Mr. Nandi was attacked in the Court 
of the Munsif suddenly by illness would 
have been known to the learned Munsif 
himself. On the record there seems to be 
nothing except tbe petition preferred to 
the Munsif as to the illness of Mr, Nandi. 
Tbe grounds of appeal to the lower Appel- 
late Court stated that the Pleaders of tbe 
defendant were attacked with illness and 
that one of them left the Court at 2 o’clock 
and tbe other one was unable to con- 
tinue the case at 5-45 p. m. That Dr. Jadu- 
nath Kanjilal says is a slip. At the same 
time neither the defendant nor any one else 
has come forward with an affidavit or 
otherwise stating that Mr, Biswambhar 

Nandi was attacked with a certain illncBB 
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5'45 p. u. oa the 9th September 1915, 
and was. therefore, unable to prooeed with 
the ease. If snoh had been the faot, no 
doubt it would have- been stated by Mr. 
Nandi to the Munsif that he felt unwell 
and was unable to go on with the ease and 
the Munsif would have adjourned the oaee. 

Then we are asked that we should ad* 
journ the oase in order to get Mr. Nandi 
to file an affiJavit tha>> at 5 45 p. m. on 
the 9th September 1915 be felt unwell 
and was unable to prooeed with the oase, 
wbioh was valued at Rs. 54. I do not think 
we should invite Mr. Nandi to put himself 
in that position. We are told by Dr. Kanji- 
lal that be is a Pleader of oonsiderable 
praotioe and to invite him to reoolleot in 
a oase valued at Bs. 54 only instituted in 
the Court of the second Munsif at Khulna 
that he suddenly fell ill at 5-45 p. m, on 
the 9th September 1916, would be, I think, 
putting an undue pressure on bis reoolleo* 
tion. There were ample opportunities in 
the lower Courts and before this to obtain 
from Mr, Nandi bis own statement as to 
what, in faot, did happen, and having 
regard to the view of the two learned 
Judges of the Courts below, I do not think 
that we should interfere in a oase of this 
nature even if we bad the jurisdiotion, wbioh 
It must not be taken that 1 asseiit fo, on 
the ground that i» ha.s been established that 
the oase of the defendant was closed owing 
to the unfortunate illness of his 

Mr. Nandi. The appeal fails and must be 
dismissed with oosts. 

Coming, J,— I agree. 

Appeal dismitsed. 


OtJDH JUDICIAL COMMISSIONS R’c 
- COURT. 

SECOND OiVjL Appeal No. 164 op 1919 
„ July 2 b , 1919. 

ffesent: — Mr. Ashworth. A. J. C. 

Muiammal GUMANI_P..,ntikf-Appbil 

IBANWARI abd othbks— Dbfekdabts- 
. „ Respondents. 

of sta,np -Appeal, 


An appeal lies from an order of a Cooit dismissing 
a suit or appeal on the ground that the plaint or 
memorandnm of appeal is insnfficieutly stamped, 
where a question of law snoh as the interpretation 
of the Conrt E*eea Act is involved, [p. 736, col. 1.] 

In a suit for redemption or foreolosore of a mort- 
gage where the question raised in appeal is the 
risht to redeem or foreclose for an adjudged snm, 
the Court-fee payable on the memorandum of 
appeal will be governed by section 7, clause IX of 
the Court Fees Act, that is to say, will be according 
to the value of the principal mortgage money. If, 
however, the memorandnm of appeal challenges 
the amount to be paid or received by the appellant, 
the fee will be assessed on the difference Iwtween 
the sum awarded (as payable or receivable) by the 
lower Conrt and that maintained as due in the 
memorandum of appeal, [p. 736, ool. 2.J 

Appeal against the deoree of the District 
Judge, Gouda, dated the 11th Marob 1919, 
oouBrmiDg that of the Subordinate Judge, 
Gouda, dated tbe 30th November 1918. 

Mr. S. N, Roy, for the Appellant. 

Mr. Bar Dayal, for Respondent No. 3, 

JUDGMENT. — This appeal arises out 
of a suit for foreolosore by tbe plaintiff- 
appellant. Tbe principal money secured by 
the mortgage was R«>. 400. Tbe plaintiff 
claimed Es. 2,136, asking for a deoree for 
this amount and in default for a deoree for 
foreolosore. Tbe defendants inter alia plead- 
ed that the mortgage was Botitious and with- 
out ooDsideratioD. They also denied ezeou- 
tion. Tbe Conrt of first inetanoe dismissed 
the snit on a finding against tbe geoninene^s 
of tbe bond and the giving of oonsideration. 
The plaintiff appealed to tbe Distriot Judge. 
She paid a Conrt fee on the Rs. 400, princi- 
pal mortgage money. Tbe Distriot Judge 
took the view that the Conrt-fee shonld be 
paid on Rs. 2,136 and gave tbe appellant 
two weeks’ time to make good tbe defioiency. 
A day after tbe expiry of this period of two 
weeks tbe appellant put in an applioatinn 
saying that she could not pay tbe whole 
Court-fee ordered, but that ber claim should 
be limited to a claim for Rp. 600, for 
present, and that she was willing to pay 
another Rs. 15. The learned Distriot Judge 
interpreted this to mean that tbe appellant 
wanted to have tbe appeal beard by instal- 
ments and dismissed tbe suit. 

In appeal to this Court it is urged that the 
District Judge misunderstood the appellant’s 
meaning. What the appellant meant wua 
that she wanted to be allowed to limit bet 
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claim to Rs. 600, reserving the right to appeal 
against the decision of the District Jadge as 
to the Court-fee payable. Granting that 
this was her meaning, I am of the opinion 
that sach a cUim conld not be permitted. If 
the appellant had asked to amend her 
grounds of appeal so as to show that she 
only claimed Rs. 600 this might have been 
permitted, bat she ooald not be allowed at 
(he same time to reserve the question of the 
goffioienoy of the Court fee. 

The main question for this Court to decide 
is whether the lower Court was right in 
bolding that the appellant must pay a 
Court fee on Rs. 2,136, and not merely on 
Rs. 400. The Court-fee payable was an 
ai valorem fee under Schedule I, Article 1, 
of the Court Fees Act. The value of the 
subieot matter in dispute in the original 
suit was the value of foreclosure to the plaint- 
iff Under section 7, clause I A, this value 
was to be computed according to the prin- 
cipal money expressed to be secured by the 
instrument of mortgage, i. e. Ri. 400. The 
question is whether section 7, clause IX, will 
apply to appeals. It has been held in 

under the Court Fees Act'' (1) that 
section 7, clause IX, applies only to suits and 
not to appeals. This decision was followed 
by one of the Judges in MaUadeo Prasad v. 
Oorakh Prasad (2) and again in Nepal Bai v. 
Debt Prasad (3)^ On the other hand we have 
a ruling of Sir John Edge in Pirhhu Narain 
Singh v. Sita Bam (4) that section 7, clause 
IX, will apply where it is impossible to 
value the subject-matter. There appears to 
be no decision of this Court. 

In the Madras ruling Sir Arnold White, 
the Chief Justice, based bis decision on the 
premise that the question was whether 
section 7, clause IX, or Article 1 of the First 
Schedule of the Act was applicable for 
determining the fee payable in respect of a 
memorandum of appeal in foreclosure or 
redemption suits. Section 7, clause IX, pro- 
vides that the amount of fee payable in 
redemption and foreclosure suits shall be 
computed according to the principal money 
expressed to be secured by the instrument of 

(1) 29 M. 367; 16 M. L. J. 287. 

(2; 30 A. 647; 4 M. L. T. 484; A. W. N. (1908) 247; 

A. L. J. 631. 

(3) 27 A. 447; 2 A. L. J. 105; A. W. N. (1905) 40. 

(4) 13 A. 94; A. W. N. (1890) 231. 


mortgage. Article I of Sobedule I runs as 
follows: — 


Ad valorem fees. 


1. Plaint or memo- 

When the amount or 

Amount. 

randum of appeal 

value of the subject* 


(cot otherwise 

matter in dispute 


provided for in 
this Act). 

does not exceed. 

1 


Now neither of these two enactments have 
any effect unless read with section 6 of the 
Act, the material portion of which is— • 

' No document of any of the kinds specified 
as chargeable in the First or Second Schedule 
shall be filed unless in respect of such docu- 
ment there be paid a fee on amount not leas 
than that iodicated by either of the said 
sohedulea as the proper fee for such docu- 
ment.” 

This section again, if read alone with sec- 
tion 7, clause !X, would have no e^sct, We 
mast refer to Article 1 of the First Schedule 
in order to make any fee payable. It does 
not, therefore, appear to me to be a question 
whether Article 1 or section 7, clause IX, is 
applicable but whether Article 1, so far as it 
deals with a memorandum of appeal, is or is not 
governed by section 7, clause IX. Sir Arnold 
White expressed the opinion that the word 
“Suits” in section 7, clause IX, could not be 
construed as including appeals. This opinion 
was based on the fact that section 7, clause 
lY (/), provides that the fee for accounts 
shall be according to the amount at which 
the relief sought is valued in the plaint or 
memrrandum of appeal and also on the fact 
that section 16, which provided for payment 
of an additional fee where respondent in 
appeal took objection to nnappealed part 
of the decree, “seems to show that the general 
policy of the Legislature was to make the 
value of the subject-matter in dispute in 
appeal the criterion for the purpose of com- 
puting the fee in appeal.” As a ooaolusion 
he held that Article 1 did not apply to appeals 
in foreclosure and redemption oases owing to 
the words in that article “nnless otherwise 
provided for.” With all respect I cannot 
concur with this reasoning. Neither in sec- 
tion 6 nor in the schedules nor in any other 
part of the Act is the term suit” used in 
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oontradiatinotion to the term appeal. See 
aeotion 17 whtoh rans:^ 

Where a eait embrases tw3 or oiire dis- 
tiDst snbjeots, the plaiot or memoraDdam of 
appeal, r 

The terms that are need in ooDtradiatioo* 
tioD to one another are the words pUiot ao 1 
memorandam of appeal, the Oonrt'fee beioff 
ohargeable on doonments and not prooeed- 
logs. A plaint is a dooament hied in one 
stage of the suit, a memorandam of appeal 
is a dooament filed in another stage. A suit 
is the general name given to prooeedings 
whether in the Original or Appellate Oonrt. 
The words in Artiole 1 not otheiwise provid- 
ed for in the Aot” appear to refer to speoial 
provision made by other articles in the 
sohedoles. The argument of Sir Arnold 
W^hite, so far as it is based on the linguage 
of section 7, clause IV (f), or on seition 16, 
appears to me to be inconclusive. The pro- 
vision in the former that in suits for aooounls 
the fee will be payable according to the 
amount at which the relief sought is valued 
in the plaint or memorandum of appeal does 
not indicate that a * snit” means only the 
prooeediogs in the Original Court unless the 
context showed the contrary. It was neoee- 
sary to refer to the valuation both in the 
plaint and the memorandum of appeal bsoause 
otherwise there might have been doubt which 
VAiaation was to be the basis of the fee, This 

provision, if anything, appears to go against 

S.r Arnold Wh ta’s view. Again, seetion IB 

iodioated that the 
tr*! different from 

aPDerto ® “““ does not 

thfl «A«.ai It *8 impossible to avoid 

‘-oSrd°th‘'n f'l, ^7?'^' 

iaduo:rb;'\r Hi'S 

particular d*ffioolty and harshness in 
a memnr *^°Pting the conclusion 

stamped in « of appeal should be 

snit with thfi and redemption 

question of tho n 

This diffionltV iodsment. 

applioable only whlf’.K ° ounstraed to be 

plaint or qaestion raised by 

fiffht to redeem t^e 

'■‘ffht to redeem ^Part from the 

«aeem or foreclose for an adjudg. 


ed sum. I do not think that this construc- 
tion involves doing any violence to the langu- 
age of the section. If this oonatruotion is 
adopted, the plaint must always be stamped 
according to the value of the principal mort* 
gage money, because it must always ask for 
a decision that the mortgage is one that may 
be foreclosed or redeemed. In the case of 
memorandum of appeal if ifc impugns 
the lower Court's decision against redemp. 
tion or fcreoloanre, the Court-fee will be again 
assessed according to the principal mortgage 
money. If the memorandam of appeal 
challenges the amount to be paid or received 
by the appellant, the fee will be assessed on 
the difference between the sam awarded (as 
payable or receivable) by the lower Court 
and that maintained as due in the memo- 
raudum of appeal. If such a memorandum 
of appeal raaiotaina that the mortgage is not 
liable to bs redsemed or foreclosed, it will 
be construed to mean that the appellant 
maintains that be is not liable to pay any- 
thing. Where the lower Court decides 
against redemption or foreclosure bat goes 
on to fix the amount payable or receivable on 
the assumption that its decision against 
redemption or foreclosure may be quashed 
by the Appellate Court, the operative part 
of the lower Court’s decree mast be deemed 
to be the decision against redemption or 
foreclosure. The oonatruotion of the Aot in 
this way is in aoccrdanoe with general 
equity and common sense and does not appear 
to be in conflict with the decisions of this 
Court. See Mohimmad Husain v. SyedJahan 
Begam (5), Bam Adhin\. Banuman (6), Ram 
Phal V. Deputy Commissioner^ Bahraich (7) 
Basudeo Ban v. Sri Krishn Qir (&). ’ 

Another question that arises in this appeal 
IS whether an appeal lies against the order 
of the lower Court dismissing an appeal for 
failure of the appellant to pay the Court- 
fee held due on the memorandam of appeal 
In ««p Singh v. Mukhrai Singh{9) it w«8 held' 
following the roliog in Ajoodhgj. Perahad 

that althoQgh aeotion 
of the Court Fees Aot prohibited a Coart 


(6) 2 0.C. 87. 

(6)9 0. C. 153. 

12 O. 0. 130. 
(8) 5 Ind. Gas. 941: J3 0. C. 62 . 

WrJ (*885) 260. 

(10) 0 C. 249; 6 C. L. U. 567. 
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of Appeal taking up the qaeation of the 
oorreotnees of the lower Oonrt’e view as to 
the Court fee payable, nevertheless the 
Code of Civil Procedure, by providing for an 
appeal where a plaint or nemorandnin of 
appeal was lejeoted. mast be deemed to 
override section 12 of the Conrt Fees Act, 
This ruling was again followed in Muham- 
mad Sadih V. Muhammad Jan (U), where it 
was admitted that section 12 was inoonsist' 
ent with the intention of the framers of the 
Code of Civil Procedare that there shonld be 
an appeal in every case falling within section 
54 (now Order VII, rale II, of the Code of 
Civil Procedure). These rnlings appear to 
me to ignore the well-known rale that a sub- 
sequent general enactment does not affect a 
prior special enactment by implication. Lord 
Selborne in the case of Seward v. Vera Orue 
(12) stated as follows: — 

'*Tber6 is a well-known rule which has 
application to this case, which is that a sub- 
sequent general Act does not affect a prior 
speoialAot by implication. That this is the 
law cannot be doubted, and the oases on the 
subject will be found collected in the Third 
Edition of Maxwell on the 'interpretation of 
Statutes.’ The general maxim is generalia 
ipecialibus non deroganf, i. e., special provi- 
sions will control general provisions.* When 
the Legislature has given its attention to a 
separate subject and made provision for it, 
the presumption is that a subsequent general 
enactment is not intended to interfere with 
the special provision unless it manifests that 
intention very clearly. Bach enactment 
must be construed in that respect according 
to its own snbieot matter and its own terms.” 

Nearly all the High Courts have, however, 
drawn a distinction between a case where the 
valuation depends merely on a question of 
fact and one where it depends on a question 
of law, declaring that section 12 does not bar 
an appeal in the latter case: see Studd v. 
Maii Mahto (l3), Balkaran Rai v. QobindNath 
liwnri (14) and Bada v. liageeh (15). 
Although it appears to me that the words in 
the section: 'Every question relating to valua- 
tion for the purpose of determining the 

(U) a A. 91j A. W. N.(18S8) 280. 

(12) (i881) lO App. Cas. 59 at p. 68; 64 L. J. P. 9; 
62 L. T. 474; 33 W. tt. 477; 5 Asp. M. C. 386; 49 J . 
P. 324. 

(13) 28 C. 334. 

(14) 12 A. 129; A. W.N. (1893) 39. 

(16) 23 B. 486. 


amount cf any fee’ are so wide as to include 
questions both of law and fact, it does not 
appear desirable to depart from a view so es- 
tablished and general. An appeal was allowed 
in the case already referred to, Ram Phal v. 
Deputy Oommietionert Bahraich (7). Accord- 
ingly I allow this appeal, holding that the 
memorandum of appeal in the lower Court 
was properly stamped, and direct that the 
appeal be re-admitted under its original 
number and decided on its merits. Costs 
will abide the result. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

Appeal fbou Osigimal Deobeb No. 246 

OF 1917. , 

August 12, 1919. 

Present'. —Justice Sir Asutoah Mookarjee, 
and Mr. Justice Panton. 

. BBiOY KRISHNA MOOKBRJBE 

OlFBNDAMTr-APPE£,l.AMT 

versus 

LAKSHMI NARAIN JIU (Idol) and 
OTHB as — P laintiffs — Rbspom de mts. 

Bengal Patni Taluks Regulation {VIII of 1819^, 

8, 10, 13, 14,— 'Day,*' meaning of—Patni sale— Pay- 
ment to officer of zemindar before eale, effect of— 
Notice, defective— Sale, validity oJ—Pwrchaser, pbaition 
and rights of— Purchaser, tohether necessary party to 
suit— Possession, whether can be given on reversal 
of sale -Appeal— Finding of fact, when can be disturbed. 


A finding by a trial Coa 
evidence adduced before it 
to be disturbed by a Court of 
p. 7-18, col. I.] 

The term “day” in' the Putni Eegulation, 1819, means 
a day reckoned in the manner prevalent in Bengal 
that is, from sunrise to sunrise, [p. 7a7, col. 2.J ’ 

A payment to the officer of a zemindar of the 
full amount due for arrears of rent, made between 
8 and »0 p. m on the evening of the day antecedent 
to a sale under the Putni Kegulation, is a valid pay- 
ment and a sale held after such payment is made is 
without jurisdiotion. [p. 738, col. 2.^ ’ 

A defective notice under sectiou 8 of the Putni 
Regulation is fatal to the validity of the sale 
[p. 739 col. 2 .] 

A notice which omits to specify the lots to be sold 
and does not set out the order in which the sale 
is to take place, is a defective notice, [p. ? 89 , col. a.") 

Where the purchaser at a sale under the Putni 
Regulation is a stranger to the proceedings, he is 
entitled, on the sale being set aside, to be indemni- 
fied against all loss at the charge of the zemindar 
or other person at whose instance the sale may 
have been made, such loss being measured by costs 
of litigation and Interest on the porchase-money. 
[p. 740,col l.J 


rt based solely on oral 
ought ordinarily not 
Appeal, [p. 737, col. 2j 
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Section 14 of the Putni Begulation contemplates 
that the purchaser is to be made a party to a suit 
to set aside a putni sale. If the purchaser has 
purchased on behalf of another or on behalf of 
himself and others, be must be deemed to represent 
all such persons and if it was he who took delivery of 
possession under section i6 of the Regulation, it is 
immaterial that a plaintiff asks not merely for 
reversal of the sale but also for restoration of 
possession on such reversal.[p. 740, col. 1.] 

Appeal agaiDSt the decree of the Subordi- 
nate Judge, Burdwan, dated the 4th Ootober 
1917. 

Mr. S. B. JjcLs and Bahns Beioy Kumar 
Ohatterjeef Mohesh Chandra Baner^ee and 
Pramaiha Nath Bonerjee, for the Purohaser 
Defendaut* Appellant. 

Br. Diearka Nath MxUert and Bahns Biraj 
Mohan Mozumdar, Satindra Nath Mookerjee 
and Bijan Kumar- Mookerjee, for the Putoidare 
PlaiutifTa-BpeapoDdente. 

Babus Bazanta Ooomar Bose, Bepin Behary 
Qhose and Sarat Kumar Mitter, for the 
Zemindar Defendant-Respondent. 

JUDGMENT. — This is an appeal by the 
eeeond defendant in a suit instituted under 
eeotioD 14, olause 1 of the Putni Regula- 
tion, 1819, for reversal of the putni sale. 
Putni Mahal Sajuore appertains to Touzi 
No. 11 of the Burdwan Golleotorate and is 
situate partly within Burdwan distriot and 
partly within Birhhnm distriot. In respeot 
of this putnit Rs. 6,928 is annually pay- 
able as rent by the plaintiffs to the Bret 
defendant, the Maharaja of Burdwan. 
Default was made in payment of rent for 
the Bengali year 1321, with the resnlt 
that prooeedings under the Regulation 
were instituted by the Zemindar. The 
putm was sold by the Colleetor of Birhhnm 
on the I5th May 1915, oorresponding to 
st Jaist 1322. The appellant offered the 
»g est bid and beoame the purohaser for 

7*. J.^500. On the 8th May l9l6. the 
Plaintiff instituted the present suit for 

sale. The Snbordinate 
ge has found, first, that the arrears 
one had been paid by the plaintiffs to the 
ffloer of the Zemindar at Burdwan on the 
aay previous to the sale and that no 

the sale was held 


ftA D- It — UPiLi 

tw 1915; secondly, 

at the notice required to be stuck up at 

Colleotor’s 

It mialeading and 

o *“ acordanoe with aeotion 8, 

» ansa 2, and seation 10, paragraph 1, of 

47 


the Bsgulatiou; thirdly, that the evidence of 
servios of the notica at tha lc'itch%ri in the 
Moffasilis moat unsatisfactory. On these 
grounds, the Subordinate Judge has decreed 
the suit, set aside the sale aud directed that 
possession he restored to the plaiotiffs, tha 
purchase money to be refunded to the 
purchaser. He has also held that, iu the 
oiroumstances disclosed, each party should bear 
his own costs. The purchaser defendant has 
appealed to this Court, and on his behalf 
the conclusion of the Snbordinate Judge 
upon each of the three points mentioned has 
been rigorously attacked. 

The 6rst point involves the questions of the 
time of the payment and of its legal effect. It 
is not disputed that a sum of Rs. 4,158-10-6 
was paid by the manager of the plaint- 
iffs to the officer of the Zemindar defendant 
and was accepted by the latter as the full 
amount due; hut the controversy has centered 
round the questiou of the precise time when 
the payment was made. The Subordinate 
Judge has held, on the evidence of the Deputy 
Manager of the Burdwan Raj and on the tes- 
timony of other witnesses, that the payment 
was made betweean 8 p. m. and 10 p. m. on the 
evening of the day antecedent to the sale. 
Mr. Das has criticised this evidence severely 
and has invited us to hold that the money 
was paid after midnight, probably a short 
while before morning. The payment must 
have been made before 6 A. M., as a telegram 
was sent at that hour to the Am-Muktear of 
the Zemindar at Sari, asking him to strike 
off the prooeedings. Mr. Das has pressed bis 
view on the Court in order to lay the founda- 
tion for an argument that a payment made 
after midnight is eqnivalent to a payment on 
the following day, that is, the day of sale, 
and that a payment so made is inoperative to 
scop the sale. It is plain, however, that when 
the Regulation mentions Bengali months and 
dates torougbout, the Legislature must have 
intended that a day should be reckoned in the 
manner prevalent in Bengal, tbaC is, from 
Bunrise to sunrise. In this view, it becomes 
immaterial to decide, whether the money 
was paid between 8 p. m. and 10 p. m. in the 
evening or later on in the night. There are 
slight discrepancies in the evidence on this 
point: bat Dr. Dwarkanath Mitterbas rightly 
contended that in a matter of this desoriptiouj 
where the issue involves a simple qnustion of 
fact to be decided ohiedy, if not solely, orj htp.'i, 
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evidence, a Coart of Appeal shonld be slow to 
set a&ide the Boding of the trial .lodge who bad 
the witnesEes before him: Bombay Cotton Manu- 
facturing Co. V. Moiilal (1), Dominion Trust Co, 
V. Neie Yo7h life Insurance Company (2). 

On the whole, we are not satisded that the 
time of payment has been erroneonely a8oer> 
tained by the Subordinate Judge. The 
question next arises what was the legal effect 
of the payment aotoally made. Mr. Das has 
contended that there was in reality no 
nnqaalified payment, but only a oonditional 
deposit. This argument is rested on the 
following endorsement made in the challan at 
the time of payment:— 

''The amount being untimely paid, extra 
telegram is sent. The Kaj Sarkar is not 
responsible, if the telegram does not reach 
the Raj kaichari at Suri in time, or reaches it 
at a late hour, with the oonseqaence that 
the lot is sold in auction sale; the amount 
will be received back without any objection 
and without interest.” 

We do not think the sum paid and 
accepted, though with a qualiBcation, can be 
deemed a deposit. The intention of both 
parties wrs that the sum should be taken as 
an immediate payment; it was on such as- 
sumption alone that the Bordwan Raj could 
have directed the Am-Muktear at Suri to strike 
off the proceedings. No doubt, there was an 
arrangement that if a sale took place, in 
either of the oontingeocies mentioned, the sum 
would be returned; but that does not indicate 
that the acceptance of the money was post- 
poned to await the event. It is not necessary 
for us to determine, what would have been 
the exact position of the putnidar^ if either of 
the two oontingenoies contemplated had 
happened; whether in that event he would 
have been entitled to sue for reversal of the 
sale on the ground that the arrears bad been 
paid, need not to be discussed. The fact is 
that neither of the contingencies contemplated 
happened; on the other band, events took a 
turn which neither party bad anticipated. 
The telegram reached the Raj kaichari at ^Suri 
in due time, but through a mistake the code 
letter attached to the name of the sender was 
omitted. The consequence was that the 

Am-Muktear, when be received the telegram, 

(1) 29 Ind. Cas. 229; 42 I. A. llOj 39 B. 386; 28 M, 
L. J. B93; 17 M.L. T. 40^; (1015) M. W. N. 788; 2L. 
\V. 621; 17 Bom. L. R. 455; 21 C. L. J. 528; 19 C. W. 
N. 617 (P. C.). 

(2) (1919) 1 App. Cas. 254,- 88 L. J. P. C. 30. 


hesitated to take action thereon He tele- 
graphed to Bordwan to make sure of the 
genuineness of the instructions. The Gcl- 
leotor granted a short adjournment but the ; 
message in reply was not received within 
the time allowed. In these oiroumstanoes, we 
must hold that the sale took place after a 
valid payment bad been made to the officer of 
the Zemindar. The sale held under such 
oiroumstanoes mnst be deemed to be a sale 
withont jurisdiction. This view has been 
repeatedly held with regard to sale for arrears 
of revenue: Byjnath v. Seetul Pershad 

(3) , Harkhoo Singh v. Bunshidkur Singh 

(4) , Balkishen Das v. Simpson (5), 
Mahomed Jan v. Qanga Bishun Singh (6), 
Haji Buksh Ilahi v. Durlav Chandra (7). The 
principle has been applied to the case of a 
Bale under the Public Demands Recovery 
Act; Janakdhari Lai v. Mohant Qossain 
Lol (8), and has been regarded as equally 
applicable to sales under the Putni Regnla- ’ 
tion: Skuroop Chunder v. Pertab Chunder 
Singh (9), Ban.sona v. Nabakumar Sinha 
(10). This position is clear from section 14, 
clause (1), which contemplates a sale, only if 
the balance claimed by the Zemindar on 
account of the rent of the putni remains 
unpaid upon the day 6xed for the sale of 
the tenure. The second paragraph of ' the 
clause clearly contemplates that the fact 
that there was no balance due, may be urged 
as a ground in support of a suit for reversal 
of the sale. We need not accordingly discuss, 
whether a sale can be stopped by the puinidar 
by offer of the money to the Zemindar at the 
moment of sale. But it is clear that he can- 
not stop the sale at that stage by a deposit in 
the Colleotorate. This was ruled by the 
majority in Kristo Mohun v. ^ftabooddeen (11), 

(3) 10 W. R. 66 iP. B ); 2 B. U R. 1. 

(4) 25 0. 876; 2 0. W. N. 360. 

(5) 25 C. 833; 25 1. A. 151; 2 0. W. N. 513; 7 Sar. 

P. C. J. 363. 

(6) 10 Ind. Cas. 272; 38 0. 537; 13C. L J. 625; 16 

0 W. N. 443; 8 A. L. J. 480; 13 Bom. L. B. 413; 
21M. L. J. 1I48;9 M.L.T.446; (1911) 2 M. W. N. 
277;3SI. A. -0(P C.). ’ 

(7j 16 Ind. Cas. 821; 39 C. O"!; 16 C. L. J. 620; 23 
23 M. L. J. /06; 16 0 W. N. 842; 12 M. L. T. 385; 
(1912, M. W. N. 1005; 4Bom.L. R. 1063; 10 A. L. J. 
452; 39 I. A. 177 (P. C.) 

(8) 1 Ind. Cas. 871; 37 C. 107; 1 1 0. L. J. 254; 18 0. 


W. N. 710. 

(9)7W. R. 218. 

(10< 10 Ind. Cas 90; 13 0. L. J. 404; 


16 0. W. S: 


805. 


(11) 15 W. R. 660. 
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whioh IS an aathority for the proposition that 
payment to stop the sale may be made into 
Ooart» either by a subordinate Talakdar 
under seotion 13 or by a putnidar who has 
applied for a eammary investigation nnder 
seotion 14, olaase {2). 


The seoond point raises the question, 
whether the notioe to be stuok up at a oon* 
spiouous part of the Colleotor’s katchari was 
served in aooordanoe with the Regulation. 
Seotion 8, olaase (2) requires the Zsmindar to 
present a petition to the Golleotor oontaining 
a speoiSoatioD of the balanoes dae to him on 
aoooant of the expired year from the putnz- 
dars. This petition must be stuok up in 
some ooDSpioaous part of the Golleotor’s 
katchari with a notioe that if the amount 
olaimad be not paid before the 1st Jaiet 
following, the tenure of the defaulter will on 
that day be sold by publio sale in liquidation. 
This must te read with seotion 10, whioh 
provides that a^ the time of sale the notioe 
previously stuok up in the katchari shall be 
taken down and the lots be oalled up snooes* 
iively m the order in whioh they may be 
found in that notioe. It is plain that seotion 
10 ooutemplates a self-oontained notioe whioh 
oompromtses not only a speoihoation of the 
arrears and a notifioation that the sale will 
be held on the Ist Jaist if the amount 
olaimed be not paid before that date, but 
also a statement of the lota proposed to be 
sold in the order in which the sale will be 
held. Judged by this test, the notioe in this 
wse does not fulhl the requirements of the 
^gulation. The notioe does not speoify 
the lota to be sold (except one property 
whioh 18 not the sub jeot- matter of this 
uu;, and, it necessarily follows, does not 
set oat the order in whioh the sale was 

the ^ notice was framed on 

ion r- "liisite informa. 

whioh 'fl** obtained from the petition 
whiah also la required to he stnok np 

Via;, We have examined the 

(12) 19 0. 703. 

[S .5%°- 853, 3 0. h. J. 48. 

tl4) 16 lad, 


records of the last two oases and have 
found that the notioes whioh were then 
pronounoed defective were of the same form 
as the notioe in this oase. It is difficult 
to understand why notwithstanding those 
deoisions, the same defective form should 
ooutinue to be used, leading inevitably to 
expensive litigation and oanoellation of 
sales. It may farther be pointed out that 
the importanoe of strict oonformity with 
the requirements of the Regulation in 
respeot of the notioe mentioned in 
sections 8 and 10 has been emphasised on 
more than one oooasion by this Court as also 
by the Judicial Committee: Afa^arant of Bur- 
dwan V. Kruhna Kamini Dost (15), Ahsanulla 
V. B.aricharn (16) affirming the deoision of 
the High Court in Ahsaanulla v. Surri Ohum 
(17), fia;naratn V. Anant Lai (12), Burro 
Doyal Roy v. Mahomed Qazi (18), Maharaja of 
Burdwan v. Tarasundari Debt (19). We are of 
opinion that the notioe under seotion 8 
was defeotive and this by itself is a fatal 
objeotion to the validity of the sale. 

The third point raises the question of 
the servioe of the notioe required to be 
served by section 8 at the katchari of 
the defaulter. The Subordinate Judge has 
held that the alleged servioe of the notioe 
in the Mofiusil is not satisfaotorily made 
out. His oonolusion is that the notioe 
was duly served at the Sadder katchari 
of the Zemindar but not duly served at 
the katihari of the Golleotor or in the 
Moffassil katchari of the putnidar. We 
have examined the evidenoe and have 
arrived at the oonolusion that the proof 
of servioe in the MofFussil is by no 

means above suspicion; there is oonsiderable 
doubt as to the genuineness of the signatures 
on the receipt and some of the witnesses do 
not fall within the category of substantial 
persons; Ram Sehuk v. Uonmohini Doasee{20). 

The oonolusion follows that the sale 
mast be set aside, not only beoause no 
arrears remained unpaid upon the day 
fixed for the sale, but also beoause two 

of the notioes prescribed by the Regulation 


(16) 20 C. 86. 19 I. A. 191;6 Sar. P. C. J. 252. 

(17) 17 C. 474. 

(18) 19 C. 699. 

o ^ 

120) 2 I. A. 71; 23 W. K. 113; 14 B. f;. IJ. ^ 

P. C. J. 432; 3 Suth. P. C. J. 72. ’ ' 
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have Dot been duly served. Mr. Das has 
argned that the Court is bound to take 
into aooount the faot that the purchaser 
at the sale is a stranger to the proceedings 
and he has pressed us to take the view 
that in such oiroutustanoes the sale should 
he maintained and damages paid to the 
putnidar by the Zsmindar. This conten- 
tion cannot possibly succeed in view of 
the provisions of the Regulation: Mobaruch 
All V. Ameer Alt (21). A sale under the 
Putni Regulation stands on an entirely 
different basis from a sale for arrears of 
revenue. Section U does not restrict the 
right of suit to narrow and speoiBed 

grounds. The validity of the sale may 
be successfully challenged on proof that 
the conditions prescribed by the Regulation 
have not been fulBlled. and the numerous 
decisions in the reports show that the 
Court has exacted conformity, on the part 
of the Zemindar, with the statutory 
retiuirements. The purchaser, though a 
stranger, is only entitled to be indemniBed 
against all loss at the charge of the 
Zemindar or other person at whose 
instance the sale may have been made; 
such loss would ordinarily be measured by 
costs of litigation and interest on the 
purchase* money: Moharuck Alt v. Ameer Ali 

(21) , Bykunt Nath Singh v. Mahtab Ohand 

(22) . Bejoy Ohand v. Amrita Lai (23). 

Mr, Das has finally argned that the 

suit was not properly constituted, inas- 
much as the members of the joint family 
of which the purchaser was a member 
had not been added as parties. There is 
no force in this contention. Section 14 
contemplates that the purchaser is to be 
made a party. If the purchaser has 
purchased on behalf of another or on 
behalf of himself and others, he must be 
deemed to represent all such persons, and 
as it was he who took delivery 
of possession under section 15, it is 
immaterial that the plaintiff asi^s not 
merely for reversal of the sale but also 
for restoration of possession on such reversal. 

The decree of the Subordinate Judge 
must oonseQuently bs confirmed, subject, 
however, to variation in two respscts. 

(21) 21 W. E. 252. 

(22) 17 W. R. ^A7; 9 B. L. K. 87. 

(23) 27 C. 308. 


The purchaser defendant will obUlp f^p)i 
the Zemindar defendant (a) interest on 
the pnrcbase money Rs. 14,500 at the 
rate of 6 per cent, per annnm from thg 
date of the payment (23rd May 19^5) to 
the date of reversal of the sale, that ig, 
the date of the judgment of the lower Court 
(4th October 1917), and (6) coats in the 
lower Court; these sums will carry interest 
from 4tb October 1917 to date of realisa- 
tion; subject to these modifications, the 
appeal will stand dismissed. The appellant 
will pay to the plaintiffs-respondeots the 
costs of this appeal and will recover 
from the Zamindar respondent half the 
costs of the appeal. 

Appeal dismiseed; 

Decree varied. 


MADRAS HIGH COURT. 

Appeal aQaIMst Obdbk No. 1 of 1919. 

September 16, 1919. 

Present: - Mr. Justice Sesbagiri Atyar and 

Mr. Justice Moore. 

P.L. P. L. PALANIAPPA OHETTY 
— Pbtitiombb — Appellant 
versus 

V. S. S. P. SUBRAMANIAN OHETTY 

AMD OTHERS >-RbSPONDBNT3. 

Provincial Insolvency Act (HI of 1907), ss. 43, 46, 93 
— Inventory^ failure to file— Creditor who sets Court ii} 
motion, whether ^person aggrieved’ — Right of creditor to 
ask for commitment. 

The duties imposed by the provisions contained 
in section 4i of the ProvinoiAl Insolvency Act are 
of a disciplinary character, and if a debtor fails to 
carry them out, the person, if any, who is really 
aggrieved is the Court to which proper assistance 
has not been rendered by the debtor and not any 
person who sets the Court in motion, [p. 742, ool. 1.] 

A creditor, therefore, has no right to ask for the 
committal of the debtor for the latter’s failure to 
file an inventory, [p. 742, col. 1.] 

Appeal against the order of the District 
Court, RAmnad, dated the 15bb September 
1917, in Interlocutory Application No. i65 
of l9l7, in Insolvency Petition No. 37 of 
1914, on the file of the Official Receiver, 
Ramnadi (Insolvency Petition No. 15 of 191^ 
on the file of the said DistriotConrt.Rsmnad). 

Facts. — A ppeal nnder section 46 of the, 
Provincial Insolvency Act against an order 
of the District Judge rejecting aq app]i‘ 
cation under section 43 praying that tbq 
insolvent he sent to jail. 
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Messrs, I*. M, krtshnatwami Aiyar, A. 
ilflinoiwa>rt>’ Aiyar and K. Bajah Aiyar, for 
the Respondent — No appeal lies as the 
appellant is not a '^person aggrieved'’ under 
aeotion 46, sab-oTaa8d(2). See lyappa Nainar 
V. Manikka Asart (1), followed in Ladu Ram 
V. 3fo^a6tr Prasad (2), Digendra Chandra 
Basak v. Ramani Mohan Qoswami (3). 

Mr. Patanjali Sastrit for the Appel- 
lant. — A person who is refnsed some- 
thing wbioh he is anthorised to ask 
under a Statote is a * person aggrieved:” 
Alagappa Ohettiar y. Nagaraina Mudaliar (4), 
following Sidehothamt Exparie; Stdehothamt In 
ra, (5) and other English oases. Compare 
seotion 104 (2) of the English Bankruptcy 
Aot of 1883 and seotions 108, 154, 156 of 
tbe Aot of 1914. Tbe same view has been 
held in Ofictal Assignee of Madras v. Rama 
Chandra ij/er(6), Thituvenkata Ohariary, Than^ 
gayi Ammal (7), Mansestoar Qhosh v. Rakhal 
Das Ohose (8). The case in lyappa Aatnar 
V. Manikka Asart (1) went on tbe notions 
of Orimioal Jariaprndenoe. Digendra 
Chandra Basak y. Ramani Mohan Qoswami 
(3) hesitates to follow lyappa Nainar v, 
Manikka Asart (1). Farther, there were foil 
enquiries of wbioh there was none in this oase. 

Mr. T, M. Kfishnaswami for tbe Re- 


spondent. — Id order to render tbe petitions 
a person aggrieved/' the intention mnst be t 
get at some property oonoealed by the debto 
or otherwise to beneSt the estate of the debtoi 
Nothing is gained by getting the debto 
sent to jail. So lyappa Nainar y. Manikk 
Aaan'Cl) applies. 

ji ^®*®®*®*®* Aitar, J. — A oreditor oan appee 
if hiH appHoation for getting the debto 
adjudioated an insolvent is rejeoted, eve 
though the estate is not affeoted eithe 
way by SDoh rejeotion.] 

Snob petitions, being for adminietratio 
of the estate, stand on a different footing a 

rn M oreditorj 

2415 40 M. 630. 

}-’ rl 996; 39 A. 171- 16 A T. T ^ 

(4l4aT*H’p*‘®'^^^’22 0. W.N. 953. * ' * 

“• 7 M. L.T. 21 

366®’ "" C. L. J. 353; 18 0. W. ] 


No creditor has a right to get the debtor 
sent to jail. Henoe there is no right infring- 
ed. 

Mr. Patanjali Sa^trit in reply.— T have a 
right to apply under seotion 43 to ask the 
Court to take aotion if my allegations are 
proved, Tbe Court’s refusing to bear me 
is an infringement of may right. 

JUDGMENT. — This is an appeal against 
tbe order of the District Judge of Ramnad 
dismissing an application presented by the 
appellant before us under seotion 93 of the 
Provincial Insolvency Act. 

A preliminary objection was taken by 
Mr. Kriabnaswami Aiyar that tbe appellant 
is not a person ‘aggrieved” within the mean- 
ing of seotion 46 of the PDvinoial Insol- 
vency Aot, and, therefore, that this appeal 
does not lie. He cited lyappa Nainar y. 
Manicka Asari (l), which is a decision 
direotly in point;. Some of the reasons given 
by tbe learned Jadgss in that case do not 
commend themselves to ns, bat we think 
that the oiaolasion of tbe learned Judges 
is right. Section 43 of the Provincial Insol- 
vency Aot, which enables the Coart to call 
apon tbe insolvent to produce bis books 
and to give inventories of bis properties, 
etc., was intended to facilitate tbe work 
of tbe Court in 6nally adjudicating on tbe 
extent of the properties wbioh are to be 
distributed among tbe various creditors. 
By the failure of the insolvent to produce 
bis books, etc., it is the Court that is 
aggrieved. It is true, as was contended 
by Mr. Patanjali Sastri, that the cre- 
ditor is undoubtedly interested in seeing 
that the books are prodnoed and that the 
proper inventory is taken. That is tbe 
reason why he is given tbe privilege of 
setting the Court in motion. If the langu- 
age of seotion 13 is compared with that of 
section 43 to which Mr. ICrisbnaswami 
Aiyar drew oar attention, tbe position is 
fairly clear. The language in section 13 
is the Oonrt may, either of its own motion 
or on the application of any creditor, 
make one or more of the following orders,” 
etc., there is no corresponding provision in 
section 43 which entitles the creditor to set 
the Court in motion. No donbt, ordinarily 
the Court which has other duties to por 
form should not be expected to ' j 

make enquiries of the kind raennr.’i .i 
seotion 43, On that aoconnt, r* ; ' 


V 
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would avail itself of any assistanoe that 
may be given to it by the creditor who 
brings to its notice the delinqnenoies of 
the debtor, bat that would not give a 
right to the creditor to say that the debtor 
must be committed to jaiJ, and that 
by not sending him to jail he is in any 
way aggrieved. We think that, as was 
pointed out in Thiruvenkota Ohariar v. Thaiv> 
gayi Ammal (7) and in Alagappa Oheftiar 
V. Nagaratna Mudaliar (4), the correct de- 
finition of the expression ‘'person aggrieved’* 
is that given in Sidebothamt Ex parte; Sidehc^ 
tkam, In re (5). Mr. PatanjaliSaFtri contended 
that in the present case the creditor 
whose application was refused would come 
within the definition as given by Lord 
Justice James. He particularly drew our 
attention to this language in that definition, 
namely, "a person who has suffered a legal 
grievance or who has been wrongfully 
refused something.” The word "wrong- 
fully” indicates that there is a right which 
has been violated and as we pointed out 
at the outset, a creditor has no right to 
set the Court in motion although the 
Court may avail itself of the assistance 
which he may render. We are in agree- 
ment with the statement of the law as 
laid down in Ladu Bam v. Mahobir I rasad 
(2>, wherein it is pointed out that the 
duties imposed by the provisions contained 
in section 43 are of a disciplinary charac- 
ter and that the person, if any, who is 
really aggrieved is the Court to whom 
proper BSEistanoe has not been rendered by 
the debtor and not any person who sets 
the Court in motion. We express no 
opinion on the merits of this case as 
the matter has not been argued before ns. 

The preliminary objection that there 
is no appeal to this Court must be 
upheld and the appeal is rejected with 
costs. 

M. C. P. 

Appeal rejected. 


CALCUTTA HIGH OOUBT. 

Appeal paom Apfbll&tb Diobbe No. 2905 

OP 1916. 

July 4, 1919, 

Present '. — Mr. Justice Chatterjea and 
Mr. Justice Panton. 

PROBHAT CHANDRA SEN and iNoraBB 
— Defendants Nos, 1 and 2 
— Appellants 

verstis 

HART MOHAN DHUPIand others — 
Plaintiffs — Respondents. 

Sindu, Law — Akhra, whether can he owned hy 
community as a whole — Suit hy community with 
respect to akhra, maintainability of — Civil Procedure 
Code Ucf Vof 1908), 0. 1, r. 8. 

The fact that a community has owned an akhra 
and its properties from time immemorial through 
panchayatSf points to a legal origin although no 
grant is set up; that community, therefore, has a 
right to hold and manage the property and to 
maintain suits with respect to the akhra through 
panchayats. [p. 748, col. 2.] 

Appeal against the decree of the Sub- 
ordinate Judge, 1st Court, Dacca, dated 
Die 23rd of November 1916, affirming that of 
the Munsif, Ist Court at that place, dated 
the 6th of October 1915. 

FACTS appear from the judgment. 

Sir Bask Behari Qkose (with him Baba 
KshiHsh Oh. Eeogv)t for the Appellants.— 
The defendants are appellants. This appeal 
arises out of a suit for tbe recovery of 
possession of an Akbra of certain deities 
together with the lands, buildings, etc., on 
declaration of title of the plaintiffs, Dbobi 
community of Narainda in the town of 
Dacca. 

The question is, whether a community 
which is not a corporation can own pro- 
perty. My submission is that a Dbobi 
community cannot be a juristic person 
according to law, A deity may be a juris- 
tic person, but not a Dbobi community. 
The suit must, therefore, fail. 

Secondly, the community, cannot claim 
adverse possession either by prescription 
or by long possession, tbe community being 
a fluotaating community. 

Thirdly, tbe community, includiug men, 
women and obiidren, cannot be treated as 
a corporation, it being a fiaotuating oom- 
mnnity. 

Under Order I, rule 8, Civil Procedure 
Cede, tbe plaintiffs may institute the suit 
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bat the oardinal point ie, whether they 
had aay statas to represent the oommanity. 

Fourthly, the Dhobi oommaaity claim 
the land as a property of the deity Kalaoband, 
thoagh they do not possess the oharaoker of 
Sbebaits. 

The defendants, father and son, claim 
the same by purchase as well as by the 
right of Sbebaits. 

Fifthly, documents which are not ad* 
missible in evidence were admitted by 
the lower Court. The entry in Chitta is 
for the similar reason inadmissible in evi* 
denoe. 

Sixthly, the question is, whether a person 
can represent a class. 

Salmond’s Jurisprudence, 4tb Sditioo, 279, 
referred to. 

“ A legal person ” page 293. 

Seventhly, there may be any number of 
joint tenants and tenants in common, but 
there cannot be any undefined number of 
flaotuating body. 

Goodman V. ^ayor of Saltash (1). 

Also page 277 of Salmond’s with heading 
'Legal Status of Uoborn Person.’ Rivers 
V. Adams (2). 

A corporation never dies.’ A trustee 
may die but another will come in next day. 
But this is not the case where the com* 

' mnuity is fiaotuating. 

[Ohattbbjba, J. — In Lutchmeeput Singh 
v. Sadaulla Nuskyo (3) that case is 
referred to. Navroji v. Kharsedji (4) 
referred to.] 

That case is distinguishable. It is not a 
suit for ejectment as understood by English 
Law. 

This is a suit for recovery of possession, 
where the plaintiff can only succeed if he 
can prove his title. 

^ The whole object was to vindicate the 
rights of management and not for pos- 
session. 

Navroji v. Kharsedii (4) referred to. 

In that case the learned Judge confines 
himself within the facts of that particular 
case and does not establish a general pro- 
position of law. The present suit is based 


T J* Q’ 

L. T. 239; 31 W. R 293; 47 J. P. 27B. 

^ <natp. 365; 43L. J. Ex 
39 L T 39 '7 v a 3e»l. 


9 C.6J3; li 0, L. a. 382. 

Q 20. 3 Bam. L. a. 745. 


on ownership alone, while that case is 
not so. 

An undefi'^?!, indefinite, fiaotuating number 
of persons can have no right. 

If the English Law on this point is 
based on any technicality, the Court of 
this country is not bound to follow it but 
otherwise it must. 

In the case of a corporation one person 
would be the owner in the eye of law. 

The same would be the result in the caie 
of trustees. 

There would be no continuity in the case 
of a fluctuating oommanity. 

Dhunput Singh v. Faresh Nath Singh (s), 
Maharaj Bahadur Singh v. Pa^esh Nath 
Singh (6). 

Civil Procedure Code, by Woodroffe, page 
53d, New Edition, referred to. 

In Dhunput Singh v. Paresh Nath Singh 
(5) the only point wae whether Order 
I, rule 8, was applicable and the present 
question was not decided there. 

Some distinction must be drawn some- 
where. A community cannot be allowed to 
be represented in any way which is not 
valid aooordiug to law. 

The documents produced by Dhobis are 
no evidence in this matter. 

It was a mere tenanoy at-will and no 
statement made by Dhobis would be admis- 
sible in evidence. 

Registered document of a conveyance 
in which the appellant was not a party is 
inadmissible in evidence. 

As regards limitation there was no 
finding how the learned Sub Judge came to 
that finding against the appellant. 

How is it possible to divide the point 
of law about possession by a fluctuating 
body? 

Mr. B. Ghucheihutty (with him Baba Surya 
Eumar Ouha), for the Respondents. — Custom 
in this country is transcendental law and there 
is a great difference of juristic ideas on this 
point in India and Europe. Even in Europe 
and particularly in Russia the legal concep* 
tions are different. 

It has been proved that the Akhra 
belongs to the plaintiffs. 

LCriAiTERjeA, J, — The question is whether 
the community is entitled to institute the 
suit.] 

(5) 21 C. 180. 

(6; 31 C. 839. 
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Without the law of the Gompaaies Aot 
in this country there are also other laws. 
A Mitakshara family is a flaotuating body 
Aol is also reoogmsed in law as a corporate 
body. 

As pointed out by Sir Henry Mayne in 
his book on 'Law and Customs’, the village 
oommunity in India has undergone different 
interpretntions from that of Europe. 

In Navroji v. Kharselji (4) the ease of 
the Paisi oommunity has been referred to. 

Findings of fasts in second appeU must 
not be ohallenged. 

The defendants are spoliators, intruders 
and robbers. 

fCHATrBPJBA, J. — The question is whether 
the property belongs to the commanity or 
to the Thaknr.] 

In this case there is no dedication to 
the deity. It was owned by the com* 
munity. 

It has been decided by both the Courts 
that this Akhra was managed by the 
community from generation to generation. 

Navroii v. Kharsedji (i) referred to. 

In the plaint the prayer for the Dhobi 
community is only to maintain the Akhra 
and to manage it. 

There is an institution whioh belongs to 
the Dhobi commanity and the Panchayat 
is entrusted with the power of management. 

The Panohayats may be legally called 
trustees of the said estate in order to 
save it from thieves, robbers and spoliators. 

The case of Navroji v. Eharsedji (4) 
has been followed in Budres Das Ohooni 
Lai (7). 

In Jivanji Jamshedj v. Burjorji Naserwanji 
(8) all those cases have been referred to. 

The preient case is very muob stronger 
than Jivanji J^jmshedn v. Burjorji Naserwanji 

(8) in faots as well as in principles. 

In Nairoji v. Khareedji (4) the principle 
has been explained and it is applicable in 
this case. 

Tbe Panchayat was appointed long 
before. 

Ijeootka Muthu Asari v. Bee. }fusquita 

(9) referred to. 

This was a case of the Roman Catholic 
community. 

^7) 33 C.7895 10 n. W. N. 

(8) 3 Ind. Cas 770} 33 B. 499j 1 1 Bom. L. 726. 

(0)l91nd. Cas 824; 24> M. L. J. 642 at pp. 643, 
646j (1918; M. W. N. 480i 13 M.b. T. 613. 


Maharai Bahadur Singh v. Pafeih Naik 
Singh (6) and Salmond’s Jurisprudence^ pa^e 
289, 4tfa Edition, and page 186, “dWner 
less right — ’’referred to. 

The documents adduced are perfectly 
good evidence and tbe lower Court WCe 
I'ight in holding them as admissible. 

Samaraddi v. Shama Charah Seh (10) 
referred to. 

It is admissible as being a recital in 
tbe document. 

As regards limitation it is a finding of 
fact that there tras limitation as found 
by the lower Court. 

Sir Rash Pehari Ohose^ in reply.^l submit 
my learned friend baS not been able 
to cite any authority to show that 
property can be owned in this country by dby 
particular caste or okstes. We are not 
dealing with any particular village communi- 
ty. In conceding that a village community 
can own laud I mean that tbe village 
community as understood in Roman LUW. 

[Cbattebjea, J. — From tbe decision of the 
Bombay oases it may be said that the village 
community can represent itself and institute 
a suit ] 

I am not aware of any case in whioh 
the village community bad set up such a 
right. 

The main question is, whether the Dhobi 
community of that particular locality' can 
own or has owned any land, whether ihe^ 
bad any title to the land. 

The decision of Sir Lawrence Jenkihs is 
clearly distitguibh&ble. That was not a 
Suit for khas possession or declaration Uf 
title. That was a suit whether manage- 
ment could be made in a particular way. 

The Bombay decision of Justice ObUtidS' 
varkar is clearly distinguisbable. 

Tbe question before your Lordships tras 
not raised at all. 

So is tbe case of Budree Das v. Oh(fdUi 
Lai (7) olearly distinguisbable. 

This is really a Case of first imprCssiou. 

Tbe Dhobi community or their representa- 
tives do not claim under any grant; 
Wbat they rely on is adverse posSetMirb 
from generation to generation. 

You cannot acquire a title by prescHp- 
ticD. 1 am using it in a legal Sense. 

A who is in possession is ousted by 
B who does not claim under A. 

(10/ 11 lud. Cw. 637; 16 0, W. N. 251. 
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B may be oasted by 0 who does not 
olaim under B, 

It is essential totbe acquisition of title that 
there must be a regular devolution of title. 

This was decided by the Judioial Committee 
in Batanta Kumar Boy v. Secretary of State 
for India (11). 

In order that a title may be acquired 
there must be a regular devolution of title. 
Suppose a man — a Dhobi — lives at a place, 
has he any interest in the landF There 
oannot be any question of enooeseion. 

The only title the plaintiffs have tried to 
establish is merely by adverse possession. 

That is the only point found in their 
favour by the drst Court. 

The real point has not been appreciated 
by either of the Courts. 

1 do not dispute that their representa* 
tive can bring the suit. 

The Brst point is, whether they had 
any title in it. 

[Ohattbbjba, J. — What would be the legal 
effect of such poBBessionP] 

They cannot rely on adverse possession 
unless they establish their title. 

There are innumerable diffioutlies in 
recognising a fluctuating body as a juristic 
person. 


toav ID 


In the plaint the plaintiff says 

land does not belong to the deity. 

The lower Court says that it is neitbe 

party’s case that the land belongs to tb 
Thakur. 

The question narrowed down comes to tbis- 
Are the Dhobi community as such ec 
titled to own the property? Even if they hav 

have not been able t 
establish their title. Privity of the titl 
oas not been proved. 

As regards admissibility of evidence tb 

s™ sM" '■ Si- 

ll.;. ■» ". 

boandariea dUtinotly 
Merely a etatomeat that the Dhobi Akhra i 

brokelhe tHU "" ‘ 

6 b. W. 1 17 23 M l' T n 

'• A. BlOj 44 0. 868. (P, Q.) 


own property^ (2) whether they have es- 
tablished their title — whether the evidence 
adduced is admissible on the point. 

JUDGMENT. — This appeal arises out of a 
suit instituted by the plaintiffs as Pancbayets 
and members of the Dhobi community of 
Narinda in the Town of Dacca for recovery 
of possession of an Akbra of certain 
Thakurs together with the lands, buildings 
and moveable properties appurtenant there- 
to on declaration of the rights of the said 
Dhobi community to the same. 

It is alleged by the plaintiffs that the 
Akbra has been in existence on tbeLakfaeraj 
land of Schedule (ka) from time immemo- 
rial for the worship of certain Thakurs, 
which has been installed by the ancestors 
of the Dhobi community of Narinda, that 
the Akbra and the adjoining lands, build- 
ings and structures appertaioiug to the 
same have been in the ownership, posses- 
sion, management and control of the Dhobi 
oommnnity of Narinda in sacoession to their 
ancestors and that by virtue of adverse 
prossession for a period far exceeding 12 
years in succession to tbeir ancestors from 
time immemorial the Dhobi community of 
Narinda have acquired an indefeasible right 
to the properties,” and that *' the Pun- 
obayets appointed by the Dhobi community 
have all along been vested with the right 
and ownership as also with the power of 
exercising acts of ownership and possession 
and of controlling and managing the said 
Akhra and all properties appertaining there- 
to as also the appointment and dismissal of 
the priest and Sbebait for performing the 
worship of the deities.” It is farther 
alleged that one Bari Das Babajiwasthe 
former Pcjari, but be was dismissed by the 
plaintiffs and the defendant No, 6 was 
appointed in bis place, that the defendant 
No. I in U05 purchased a bari to the 
north of the Akbra, and in collusion with 
the defendant No. 6. opened a passage over 
the Akbra; this led to disputes and criminal 


proceedings The plaintiffs dismissed the 
defendant No. 6, appointed another person 
as Pujari in his place, and brought a 
title suit against the former for establish- 
ment of title to and possession of the 
Akhra and the properties belonging to it, 

which was decreed, bub the defeadauts I 

to Sin collusion with the defon I -ur, 
offered reeistanoe to plaintiffs '.ohN.riuir 
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possossioD, which led to the instifcQtion of 
the present suit. 

The defendants denied the title and 
possession of the Daobi oommanity. They 
pleaded inter alia that the Akhra together 
with the properties appertaining thereto 
belonged to the Bairagis whom the plaint- 
iffs oalhd Pajaris, and not to the Dhobi 
oommanity. that the Akhra site was in a 
Talak which on a partition fell to the share 
of certain Ghoses who took a kahuHyit 
from Hari Uis and sabseqaently allowed 
the defendant No. 6 to continue in posses- 
sion as a tenant-at-will, and that the de- 
fendant No. 1 took a M.iras settlement of the 
land from the Ghoses and purchased the hats 
of the Akhra from the defendant No, 6, 

The Courts below concurred in holding that 
the Akhra and the properties belong to the 
Dhobi community and thesuit has been decreed. 

The defendants Noe. 1 and 2 have appealed. 
It is contended on behalf of the appellants 
that a oommanity consisting of a fluctuating 

body of persons is not a juristic person, and 

cannot be owners of property. We bavebeenre- 
ferred to’Salmond’a Jurisprudence, 4tb Edition, 
page 290, where the learned author in dealing 
with the “Uses and parpoiea of incorpora- 
tion” sayB:-“With a single individual the 
law knows well how to deal, bub common 
ownership is a source of serious and mani- 
fold difficulties. If two persons carry on 
partnership or own and manage property 
in common oomplioatioos arise, with 
which nevertheless the law can deal without 
calling in the aid of fresh conceptions. Bat 
what if there are 6fty or a hundred joint 
owners? With each a state of facts legal 
principles and conceptions based on the type 
of individual ownership are scarcely compe- 
tent to deal. How shall this mnltibade 
manage its oommon interests and affairs? How 
shall it dispose of property or enter into 
contracts? What if some be infants or insane 
or absent? What shall be the effect of the 
bantrnptcy or death of an individual member? 
How shall one of them sell or otherwise 
alienate his dbare? Hjw ehall the joint and 

separate debts and liabilities cf the partners 
be satisfied out of their property? How shall 

legal proceeding? be taken by or against so 
great a nnmbei? These questions and such as 
these are fall of difficulty even in the case of 
a private partnership if the members a-e 
guffioiently numerous. The difficulty is still 


greater in the case of interests, righte or pro- 
perty vested not in individuals, or indefinite 
associations of individuals but in the public at 
or ID indetermiDftto olasBes of tho pablio* 
Reference was also made to Bt'wr* v. 

Adams (2). In that case it was held that a 
right claimed by the inhabitapts of a pariah 
to out and carry away for use &s fuel iu their 
own houses faggots or baskets of the under- 
wood growing upon a common belonging to the 
lord of the manor is a right to a profit a 
prendre in the soil of another, and that ^ such 
a right cannot esist by custom, prescription or 
grant unless it be a Crown grant which incor- 
porates the inhabitants. j r j 

It is contended that an unincorporated body 
of persons can hold property jointly only by 
appointment of a trustee. The difficulties 
in the way of a fiaotuating body of 
persons holding property jointly are many 
and are pointed out in the passage in Sal- 
mond*8 Jurisprudence quoted above, yet there 
are instances of a body of unincorporated per- 
sons jointly owning property in India. As 
observed by Mayne in Hindu Uaw, paragraph 
222: “Individual property is the rule in the 
west, corporate property is the rule in the 
east.” There are the village communities who 
own property in a manner not oonsistent with 
modern notions of individual ownership. 
Then there is the Mitaksbara joint family. 

Some of the objections pointed out by Sal- 
mond quoted above may be urged against them. 

Ownership of property by a fluctuating body 
. of persons is recognised in the Hindu Law. 
In Yajnavalkya, Chapter I F, v. 187, it is stated 
“whoever appropriates what belongs to the 
community shall be made to forfeit his pro- 
perty and be banished the realm.” The 
commentary in the Mitakshara on this verse 
is “whoever appropriates what belongs to the 
community, t e., anything which is the common 
property of all the villagers collectively and 


the like bodies.” 

We bav?, however, to consider the law of 
property not as held down in Manu or Tajna 




u 




ministered. 

That property may belong to a village is 
recognised by the Judicial Committee in the 
case of Sivaraman Ohetri v. Muihaya Ohetn 
(12). There a village tank was the common 
property of and used by all the inhabitants, 
of whom one family on the ground of improve 
in) 12 M. 211; 16 I. A. 48; 6 Sar. P. 0. J. 381. ^ 
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ments Bnd additions m&de by tboir anosstor 
with the general aoqaiesoenoe of the village 
olaimed against the rest the exolaaive right 
of repairing the tank at their own expense. 
It was held npon the evidence that the right 
belonged not to the plaintiff exclusively bat to 
the village. It is to be observed, as pointed 
oat in the judgment, that the plaintiffs did 
not assert that they were owners of the tank 
in any full or proper sense of the term, and 
the right in dispute wsa to contribute to the 
repairs of the tank. It was not an action for 
establishment of title to or possession of the 
property, fiut the fact that a property may 
belong to the village is recognised. 

The right c£ resident onltivators of a 
village to a free raatorage over the waste 
lands of the village was upheld by the 
Judicial Committee in the cafe of Bhoh Nath 
Nundi V. Miffnapore Zemindaty Co. (13), 
where Lord Maonaghten observed as followi-. 
It appears to their Lordships that on prc^of 
of the fact of enjoyment from time immemo* 
rial there could be no difiSoulty in the way of 
the Court 6nding a legal origin for the right 
claimed. Unfortunately, however, both in 
tbe Mcnsif’s Court and in the Court of 
the Subordinate Judge, the question was 
overlaid, and in some measure obscured by 
copious references to Snglish authorities, 
and by the application of principles or 
doctrines more or less rehr.ed founded on 

legal conceptions not altogether in harmony 
with eastern notions.” 


Id the case of Navroji v. Kharsedn (4) 
question arose as to tl e right of managem. 
of theParei Atash BebramCfire tempIe)beloi 
iDg to the Parsi community. Sir Lawrei 

dealing with the argumi 
that the suit was based on ownership a 

body of persons, such 
he plaintiffs claimed to represent in tl 

observed: we are not prepared to assent 

the proposition that in this oonntry 

is ^ as we have represented before 

we TsTh^ f i, holding properly, for even 
e pass by the alleged ownership of pronei 

thereTan “h establish 

were can be no doubt that the uill 

oornmnnit, u „,p,ble of proper, v " t 

referred to Yajnavalkya, Chapter 11, ‘ v. 1 


1 i h03i 8 C. \V. N. 426- 14 M T I 

1- A.76; 8 Sar. P. 0. J. 6H. ’ -h 


and the judgment of tbe Judicial Committee 
in the Madras case cited above. The suit, 
however, was not in the nature of eject- 
ment. It was a suit to restrain interferenee 
with tbe management of trust property, and 
the learned Chief Justice said; *‘lt ie a 
mistake to say that the suit ie based on 
ownership alone, from the plaint it is clear 
this is not so. The allegation in the plaint 
is not only that the Atash Behram is vested 
in the Parsi inhabitants of Udwada but that 
they have from time immemorial managed tbe 
same and exeroisedabsoluteantbority in regard 
to the maintenance and administration thereof 
as a place cf Zoroastrain worship and obseiv- 
anoes,” and again: It apparently is opposed 
to the notions of the Parsi community 
that the Iran Shah should be regarded as 
capable of, or the subject of, ownership, 
but even if there be difficulty cr doubt 
as to its ownership, it is obvious that 
there must be some one entitled to protect 
from improper invasion that which for 
brevity we will call the temple 
property, and it appears to ns that those 
who can predicate of themselves that they 
have exercised the management, authority 
and supervision alleged in the plaint are 
so entitled.” 

A later case in the Bombay High Court 
Jivanji Jamshedji v. Burjor-.i Naserivanji (&) 
however, was one for ejectment. It appears 
that the Parsi Panobayet at Bombay appointed 
a committee lo manage the properly of the 
Parei Anjuman at Snrat. The committee 

managed the property for a very long time 

sixty years— with the authority and the 
acquiesoenoe of the Paisi Acjaman. 
Subsequently the defendant having tres- 
passed on the property the committee 
sued him in ejectment. The defendant 
contended that tbe plaintiffs had no right 
to sue for the recovery of the property as they 
were neither the owners nor the nominees 
of the Anjuman. It was held that the 
plaintiffs, being in possession for a 
long time with the authority and acquies- 
oenoe of the owners, namely, the Parsi 
Anjuman at Surat, were entitled to recover 
possession from a trespasser, and the deoi 
Sion of Sir Lawrence Jenkins, C. J.,in 

V. Eharsedn (4) was relied upon. Pnt it wn. 
oommon case that the Parsi Aejunn-.n 
the owner, and the only ’ 

whether ihe plaintiffs as the ccr:'.. V‘' 
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managiiiij the property with the authority 
of the owner were entitled to suooeed. 

The oases of AfaAaraj Bdh'idur Singh v. 
Paresh Nath Singh (6) and Budree Das 
V. Ohooni Lai (7), oited on behalf 

of the respondents, do not throw 

any light upon the present question. The 
6rst was a suit for a declaration that 

the aot of demolition by the defendants 
of certain steps in Pareshnath Hill 

(aonstruoted by the plaintiffs Nos. 2 to 5 
as representatives of the Digambari sect 
of Jains under permission obtained from 
the plaintiff No, 1, the owner of the hill) 
was wrongful and for injunction and 
damages. No question of title of the 
Jain community to any property arose m 
that oaseand it was not a suit in ejectment. 

In Budree Das v. Ohooni Lai (7) 
the Bait was brought by the plaintiffs, 
6rst, in their capacity as trustees of 
the Sitambari Pancbayet Jain Temple, 
secondly, on behalf of themselves and 
other members of the Sitambari Jain 
community of Calcutta, and thirdly, in 
their individual capacity as members of 
such community for declaration that the 
defendants were not trustees of the temple 
and its properties and the plaintiffs were 
such trustees, that the defendants may be 
ordered to make over possession of the 
temple and properties to the plaintiffs as 
such trustees, and in the alternative for 
the appointment of new trustees and for 
other reliefs, and the question was whether 
the suit came within the purview of 
section 539 of the Civil Procedure Code. 
The question raised in the present case 
did not arise in either of the two oases 
oited above. In the latter case there was 
a prayer for an order to make over possession 
to the plaintiffs but only as trustees. 

It appears, however, that the right of a 
ffuotuating body of persons, such as the 
residents of a village, to property or to 
right of pasturage has been recognised by 
the Privy Council, and although there is no 
case in which the right of a particular caste 
or community to hold property ■except 
in the case of Jivanji Jamshed.i v. Burjorji 
Naserteanii (8) in which the right of the 
Parsi Anjuman to hold property was not 
disputed! has been decided, there are 
observations tending to show that such 
body of perspna is capable of owning 


property [see the observations of Sir 
Lawrence Jenkins, 0. J,, in the case of 
Navroji v. Kharsedji (4i) oited above]. 

It is pointed out on behalf of the 
appellants that the right claimed by tbd 
plaintiffs is not based upon any grahti 
but upon prescription. A right by prescrip- 
tion (by adverse possession) cannot^ ho 
acquired unless there is privity bf title. 
In the oa <»0 of a fluctuating body of 
persons, a body incapable of Snooeasion, 
there cannot be a prescription. See 
Rivers v. Adams (2). The Dhobi conimunity 
of Narinda, Dacca, being a fluctuating 
body, thers cannot be such a privity of 
title as is essential to the acquisition of 
a right by adverse possession. 

The Courts below, however, have found 
that it has been satisfactorily proved that 
the Akhra was established generations^ ago 
by the Dhobi community of Narinda, 
that the Akhra and its properties belong tb 
that community and that the Akhra has 
existed from time immemorial. Although 
a grant has not been set up, the fact of 
the right to the Akhra and its properties 
having been enjoyed by the Dhobi 
community from time immemorial points 
to a legal origin. It is found that the 
Panohayets of the Dhobi community manage 
the Akhra and its properties. The position 
of the Panohayets appears to be analogous 
to that of the plaintiffs in the two Bombay 
oases oited above. 

Without deciding the broad question 
whether a particular caste or community 
can own property (a question not free 
from difficulty), we think that having 
regard to the facts found in the 
case, vie., that the Dhobi community of 
Narinda has been owning the Akhra and 
its properties from time immemorial 
through Panohayets, it must be held that 
they have a right to hold and manage 
property and maintain suits with respect 
thereto through Panohayets, 

The plaintiffs, the present Panohayets, 
obtained leave to prooeed with the suit 
on behalf of the Dhobi community after 
service of notice under Order 1, rule 8 
of the Civil Procedure Code. It is not 
disputed that the plaintiffs have the ■ 
to represent the community in the suit u 
the Dhobi oommunity are owners and can 
hold property. 
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Two other qnestions were also raieed on 
behalf o! the appellant. The firat is that some 
of the matters mentioned in the jadgment of 
the Ooart of Appeal below are not evidence 
against the defendants. The learned Sub- 
ordinate Jadge referred to the last that 
a petition of the defendant No. 6 objeot* 
ing to the name of Rakbal (who olaimed 
under a deed of gift from Hari Das being 
recorded in the Munioipal Registers in 
respeot of the holding oomprising the 
Akhra) was signed by the defendant No. 
6 and verified by him and some Dhobis of 
Narinda, and said *'that faet and the eon* 
tents of the petition of objastion show 
that the Dhobis were interested in the 
objeetion and in the Akhra and its pro* 
parties and that the Panobayet of the 
Dhobi oommunity had dismissed Haridas 
and appointed the objeotor as the Shehait.’’ 
It is oootended that any statements of the 
Dhobis in support of their title cannot Le 
evidence against the defendants. Bat the 
learned Subordinate Judge did not use 
the fact or the petition of objection men- 
tioned above in proof of the title of the 
plaintifiEsi but only as showing that the 
Dhobis had dismissed Hari Das and were 
interested in the Akbra. 

Objection is also taken to the Subordi- 
nate Judge’s having used the description of 
« given in the aonvejaooe of 
strangers in favour of tbe plainciffi. Bat 
there is some authority in support of the 
view that they areavideuce. See AbluUah 
^ Eehari Imrit Ohamar v. 

axrdharK Faudey {{.b), and the Court bilow 

refers to other ample evidence. 

The last point taken is, that there is no 
nnding ou the question of limitation by 
the lower Appellate Court. Bat the 
ourt of first instaoca decided the ques- 
tion in favour of the plainiiffs, and the 
question does not appear to have been 
raised or pressed before the Appellate 

Appeal dismissed^ 

^(U) 12 Ind. Oas. l«i la C. W, N, 252j U 0. L. .T. 
^ (IS) 13 lad. Cas. 120, 17 0. W. (J. 103, 16 C. h. J. 


MADRAS HIGHOODRT. 

ScooMD Civil Appeal Nu. i361 of 1918. 

September 30, 1919. 

Preientx — Mr. Justice Spencer and 
Mr. Justice Krishnan. 

K. T. VENKATAPATHI NAYANl VARU 

— Plaintiff — Appellant 
versus 

GADDAM OHOWDENNA (decbasep) and 
ANOTHER— Defendant and his Lboal 

Representative — Respondents. 

Madras Estates Land Act (I of 1908^, ss. 77, 192 
— Rent suit in Revenue Court— Appeal — Dismissal of 
fiUtS by Appellate Court without adjudication on 
merits but on ground of jurisdiction -Appeal, second^ 
whether lies — Revenue Court, power of, in adjxidicating 
on rent claims. 

Where a suit for reut instituted in a Uevenue 
Court is dismissed on appeal under section 77 of 
the Madras Estates Land Act only on the ground 
that the Revenue Court had no jurisdiction as to the 
questions raised in tbe pleadings but without any 
adjudication on tbe merits, the plaintiff has the 
right to prefer a second appeal to the High Court, 
[p. 750, col. 1.] 

Venkata Ramayya Appa Row v. Veeraswamigadu, 45 
Ind. (jas. 471; 4i M. 5o4; 84 M. L. J. 309; 23 M. L. 
T. 251; 7 L. \V. 608; (1918) M. W. N. 327, dis- 
tinguished. 

In a suit for reut presented under the provisions 
of the Madras Estates Land Act, tbe Revenue Court 
is both couipeteat and bound to decide for itself 
any question necessary for the disposal of the case, 
whether its decision on the point would finally 
determine the question between the parties so as 
to make it res judicata or not. [p. 750, col. 2,] 

Venkata Ramayya Appa Row v. Veraswamigadu, 45 
Ind. Cas. 471; 41 M. 654; 34 M. L. .T. 309; 23 M. L. 
T. 251; 7 L. W. 508; U918; M. W. N 327; 8ethura7na 
Aiyangar v. Subbiah Pillai, 42 Ind. Cas. 951; 41 M. 
121; 33 M. L. J. 599, followed. 

Prosunno Coomar Paul v. Koylash Chunder Paul, 
8 W. H. 328; Khugowlee Singh v. Hossein Bux Shan, 
15 W. R. 30 (P. C.;; 7 B. L. R. 673; b M. J. 14o; 
2 Sar. P. C. 645; 2 Sutli. P. C. J. 40l and Moharnmad 
Abdul Husun Khan v. Pra^, 38 Ind. Cas. 8i4; 16 A. 

L. J. 113; 21 M. L. T. 102; 20 O. C. 8; 19 Bom. L. K. 
202; (1916) M. V. . N. 232 & 456; 32 M. L. J. 388; 2l 
C. W. N. 682; 26 C. L. J. Ib5; 6 0. L. J. 34 (P. C.; 
distinguished. 

Second appeal against the decree of tbe 
District Court, North Arcot, in Appeal 
Suit No, 27 of 1916, preferred against the 
decree of the Court of the Sub Collector. 
Tirupathur, in Summary Suit No. 1-1 of 1915. 

Facts appear from the judgment. 

Mr. t. H, Qanapathy Aiyur, for the Re- 
spondents, raised the preliminary objeotiou 
that no second appeal lay. The deoisioa 
of the lower Appellate Court is uot k 
decree within the meaning of soaiijn 
Civil Procedure Code. The "'"yvenuy 



INDIAN OASES. 


[IS^ 


756 

BBBIKH NASRAT V , KALI TAB. 

Ooart dismissed the suit for rent on the 
ground that it had no jarisdiotion to adja* 
dioate on the matters mentioned in the 
plaint. See Venkata Bamayya Appa Row v. 
Veeraswamigadu (1), Section 100, Civil Pro- 
oednre Code, has no applioation. 

Mr. V. Ramesamt for the Appellant. — The 
decision of the lower Appellate Conrt is a 
decree. It has decided that the plaintiff 
cannot enforce bis claim for rent. Against 
that decree there is a second appeal. 

The lower Appellate Conrt was wrong 
in bolding that it had no jarisdiotion. It 
had only to go by the pleadings and it was 
bound to decide all qaestiona necessary for 
the proper determination of the matters in 
dispute. 

JUDGMENT. — A preliminary objection 
is taken that no second appeal lies. The 
decree of the lower Appellate Court has 
dismissed the plaintiff’s sait for rent under 
section 77 of the Estates Land Act (Madras 
Act I of 1908), though it did so solely on 
the ground that the Revenue Court bad 
no jurisdiction to decide the validity of the 
resumption relied on by the plaintiff for 
his claim, which was denied by the defendant, 
and no finding was arrived at on the merits 
of the claim. This is not a case falling 
under Chapter ZLIll of the old Code of 
Civil Procedure (Act XIV of 1882) or the 
corresponding Order XLlH of the new Code 

(Act V of 1908), the applicability of which 
to suits in the Revenue Courts is excluded 
by section 192 of the Estates Land Act. 

The decision in Venkata Ramayya Appa Row 
V. Veeraswamigadu (1) on (he question 
of the maintainability of the second appeal, 
therefore, does not apply. It is, however, 
suggested that the decision of the lower Ap 
pellate Court will not fall within the defi- 
nition of a decree in the Code of Civil 
Procedure and hence section 100 of the 
Code of Civil Procedure, which alone gives 
the right of second appeal to this Court, 
does not apply. We think this argument 
is unsound. The definition of a decree is 
wide enough to include the decree in the 
present case. The learned District Judge 
has adjudicated that s? far as the trial 
Court as well as bis own Court as a 
Court of Appeal from the Revenue Court 
are concerned, the right of the plaintiff to 

(1) 46 Ind. CaB. 471; 41 M. 664; 84 M. L. J. 309: 23 
M. L. T. 251} 7 L. W. 608; (1918) M. W. N. 327. 


the rent claimed is not enforceable; that 
is conclusive so far as those Courts are 
concerned, so long as the decree stands. We 
must, therefore, overrule the preliminary 
objection. 

On the merits the judgment of the learned 
District Judge cannot be supported. On the 
allegations of the plaintiff the suit was 
cognizable by the Revenue Court alone, 
and that Court was, therefore, bound to. 
decide for itself any question necessary 
for the disposal of the case, whether its 
decision on the point wonld finally deter* 
mine the question between the parties so 
as to make it res judicata or not. The 
observations in Venkata Ramayya Appa Row 
V. Veeraswamigadu (1) are clearly in point and 
the deoisioD in Sethurama Aiyangar v. 
Subbiah Pillai (2) is alsoexaotly in point. The 
cases in Prosunno Ooomar Paul v.Koylash Ohun- 
der Paul (3), Khugowlee Singh v. Hossein Bux 
Ehan{4i) and Mohammad Ahul Busan Khan v. 
Prag (5) cited by the learned Judge have no 
bearing on the question before ns. Following 
the Madras rulings we must set aside the 
decree of the District Judge and remand the 
appeal to him for a fresh disposal according 
to law. Costs here will abide and follow 
the result. 

There will be an order for refund of Court* 
fees paid in second appeal. 

Appeal allowed; 

Case remanded, 

(2) 42 Ind. Oas. 961; 41 M. 121; 88 M. L. J. 699. 

(3) 8 W. B. 328. 

(4) 16 W. B. 30 (P. C,); 7 B. L. R. 673j 6 M. J. 
146; 2 Sar. P. C. J. 645; 2 Sutli. P. 0. J. 404. 

(5) 38 Ind. Gas. 814; 16 A. L. J. 113; 21 M. L. T. 
102; 20 O. C. 8. 19 Bom. L. R. 202; (1917) M. W. N. 
232 & 45^-; 32 M. L. J. 3S8; 31 0. W. N. 682, 26 0. L. 
J. 165; 6 0. L. J. 34 (P. 0.). 


CALCUTTA HIGH COURT. 

Appeal fsom Appellate Degree No. 1086 of 

1918. 

July 22, 1919. 

Present : — Justice Sir Syed Shamsnl Huda, 

Kt. 

SHEIKH NASARAT — Principal Defbnpant 

— Appellant 

versus - 

KALI DAS OHAKBRBUTTT— PLiiKTiFF— ' 

Respondent. 

Bengal Tenancy Act (7111 B. (7. o/1885^, sa, 18, 20$ 
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147^—Raiyafc holding at fixed rent — Sub-Zeaae, 
whether transfer — Sub-lesseef whether can acquire 
occupancy right — Compromise decree not in accordance 
with law, effect of. 


The grant of a sab*leas6 by a raiyat holding at 
fixed rent is a transfer of an interest in the holding 
within the meaning of section 18 of the Bengal 
Tenancy Act. [p. 751, col. 2 ] 

A person holding under a raiyat at fixed rent 
is not debarred from acquiring a right of occupancy, 
[p. 751, col 2.] 

A tenant who has been in possession of a holding 
for a long time and has acquired a right of occu- 
pancy, cannot by any agreement contract himself 
out of that right, nor can a compromise decree not 
passed in accordance with the provisions of section 
147A of the Bengal Tenancy Act have that effect, 
[p. 752, col. 1.] 

Appeal against the decree of the Addition- 
al Subordinate Jndge, Mymensingb, dated 
the 23rd of January 191;:', reversing that of 
the Officiating Mnnaif, 4th Court at Netrakona, 
dated the 25th of January 1917, 

Baba Anania Charan Karkoon. for the Ap- 
pellant. 

Baba Sasanka Jiban Roy, for the Hespond- 
eot. 


JUDGMENT. — This is a suit for ejeol 

nient' in accordance with the provisions c 

section 49 of the Bengal Tenancy Act. Th 

plaintiff’s case is that he is a raiyat and th 

defendant is bis under raiyat, and that tb 

defendant holds under a written lease th 

tern of which has expired. The fire 

, that the plaintiff was a tenure 

older and the defendant was an ooonpano 

and upon that view of the oas 

dismissed the plaintiff’s suit. In appee 

e decree of the first Court was reven 
ed. 

It appears that in the Beoord of Right 

^ ^ is described as an oooupano 

Mipai The learned Snhordinate Jnds 

thof appeal was of opinio 

P^®8““»Pfcion arising out of th; 
entry had been rebutted by the fact the 

the deflr®. and the 

and iLw necessarily an under ratv( 

and liable to ejectment. 

appellant Xafh”"'’®’'*** 

Aot thl pu otiff 

^ae a ru.iT k ^ e^auming that h 

«la“ion I “ tennre holder i 

»«on to h,8 enb-leasees. In support o 


this contention reliance has been placed 
on (section IS of the Bengal Tenancy Act 
and on a decision of this Court reported 
as Bari Mohan Pal v. Alai Kris\na Bose 
(1). It was held in that case that a 
raiyat holdiog at fixed rent has authority 
to grant a permanent lease. It seems to 
me that if he has such authority, there 
is no reason why a person bolding land 
under him be debarred from acquiring a 
right of occupancy. In this case the Suding 
of the first Court is that the defendant 
baa been in possession for a long time and 
that finding has not been displaced by the 
lower Appellate Court. It has been argued 
on behalf of the respondent that section 18 
has the effect of placing a raiyat bold* 
ing at a fixed rent in the same position as 
a tenure- bolder only in respect of transfer 
and succession and that the grant of a 
sub lease does not amount to a transfer. 
It seems (o me that the grant of a sub* 
lease is a transfer of an interest in the 
holding end, therefore, section 18 applies. 
Upon this view of the case I bold that 
the Court below was wrong in bolding 
that the presumption arising from the 
entry in the Record of Rights was rebut- 
ted by proof that the plaintiff was a raiyat at 
fixed rent. 

It has also been argued on behalf of 
the respondent that there was a litigation 
in the year 1910 or 1911 between the 
plaintiff and the defendant, that in that 
suit plaintiff sought to evict the defendant 
from the bolding, that the defendant accepted 
the position of Korfa tenant or Mnder^raiyat 
and agreed to leave at the expiry of the 
term from that date, and in pursuance of 
that compromise there was the kabuliyat 
executed by the defendant in favour of the 
plaintiff upon which the present suit ia 
based. It is contended that the compro- 
mise decree is binding on the parties. 
This compromise decree does not seem to 
have been relied upon by the plaintiff in 
the Court below. The document is not 
mentioned in the judgment of the lower Court, 
and the reason probably was that it was 
not shown that any decree was passed in 
conformity with section 147A of the 
Bengal Tenancy Act. The learned Judge 
who passed the decree does not appear to 

(1) 23 Ind. Ca5.,925; 19 C, W. N, U 27 . 
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have recorded in writing that in hie 
opinion the terms of the oimpromiee were 
such that if embodied in a contract they 
oonld bo enforced under the Act. If the 
defendant had been in possession of the 
holding for a long time and bid acquired 
a right of occupancy, it is clear that he 
could not by any agreement contract him* 
self oat of that right, nor could a compro- 
mise decree not passed in accordance with law 
have that effect. 

On these grounds I decree this appeal and 
dismisa the plaintiff’s suit with costs 
throughout. 

Appeal dismissed. 


CALCUTTA HIGHOODBT. 

Appeal paom Appellate Decree No. 551 

OP 1917. 

May 28, 1919. 

Present: — Mr. Justice Ohatterjei 
and Mr. Jus’ice Duval. 

PORAN (OHANDBAJ MITiA (METTA im 
vakalutnamah ) anh another— Plaintiffs 

— Appellants 


versus 

INDRA SENI AND others — Respondents. 

Bengal Tenancy Act {VllI B. G. of 1885*, s. 85 (1) 
— Raiyat holding underlease, not for fixed period— 
Surrender of holding, validity of^Registered xnstru. 
ment, tvhcther necessary— Sait to recover 
from persons to whom it has been let, maintatnabUity 

of . 

A rati/at holdiog under a lease which is not for 
a fixed period can surrender the holding under 
eeotion 86 U ) of the Bengal Tenancy Act. Such surren- 
der need not be by an instrument, even though the 

tenant hold under a registered le \se 

When a raiyat siirrendors hia holding and the 
fiurronder is accepted by the landlord who enters 
into possession, the tenant cannot sue to recover the 
holding from persons to whom the landlord has lot it 
after the surrender, [p. 753, coU l.J 

Appeal agains!} the decree of the District 
Judge, Midnaoore, dated the 30ih of January 
19 17, affirming ihali of the Munsif, 2nd 
Court at that place, da^.ed the 29th of 
July 1915. 

Babu Peary Mohon Ohattsrjee, for the 



Babus Atulya Chandta Bose 
Chandra Lahiri^ for the RespondeutP, 

JUDGMENT.— The question involved in 
this appeal is whether th^ ^i*e 

ensiled to recover the Iftnds. ^bicfc 
surrendered by them in favour cf the 
landlord and which the latter s^etUfd wjth 
the defendants. 

The lacd constitu'e.d a raiyati IjoldiP^i 
and though it was h(^ld under a lease, it 
was not for a fixed period. Under fection 
fc6, clause (1), therefore, ih^ reiiyai (^ftijlyd 
surrender the holding. Uq did iji 
surrender it and the surrender was 
accepted by the landlord. 

There is no docbl; that a surrender can 
be effected without an instrument at all 
[eee the cases of Khankar Abdur Bahmon 
V. AH Bofez (1) and Biojonath Sarma 
V. Mahestoar Oakani (2)], This proposition 
is not disputed. But the learned Pieter 
for the appellant contends that as the 
original lease was a registered one, the 
surrender must, under the provisions of 
lection 92, provito 4, of the Bvi^jence 
Act, also he a registered instrnment. He 
relies upcn the case of Sarot Chandra 
Sinha v. Naritya Qopal Biswas (3), where 
it was held that the lease having been a 
registered one, oral evidence was no.t ad- 
missible to prove a surrender and abatement 
of rent. But in that case possession vras 
not given up. The landlord sued to recover 
possession on the allegation that there 
an oral surrender of a portion of the 
tenancy and a reduction of rent, and it 
was accordingly held that the original 
lease having been a registered one, oral 
evidence was not admissible to prove the 
sunender and the subsequent variation m 
tie rent. Besides it does not appear what the 
nature of the tenancy was in that case. 

In the present case, as stated above, the 
tenancy was a raiyati bolding. It is found 
by both the Courts below that the plaint- 
iffs and tbeir co-sbarers s-rncdered the 
holding and gave up possession in favour 
of the landlord, who accepted the surrender, 
and entered into pcssEssiou and let out 
tbe lands to the defendants who have since 
then been io possession. 

(1) 28 0. 266i 6 0. W.N-36I. 

(2) 46 Ind. Caa. 100; 28 0. L. J. 220. 

(8) 8 Ind. Oas. 47; 13 0. h. J. 284, 
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We tbint in ^>*6 circums pucei *^e plaint 
iifs are not e iniled tio sacceed. 

Ihe appeal acoo dingly ails and is die* 
missed wilb oos s. 

Appeal dtsmisted, 

% 


MA.DRAS HIGH COURT. 

Appeal against Order No. 13 of 1918. 

Deoember 4, 1916. 

Present Jnsfcioe Sadasiva Aiyar and 

Mr. Jostioe Speooer. 

QANTASOIiA JAGANNADHAN 

AND OTHERS — RESPONDENTS — ApPKLLaNTS 

versus 

THATAVARTHI RAMABRAHMAM 

AND OTHERS — PeTillONERS — RESPONDENTS. 
Civil Procedure Code (Act V of 1908), 0. XSIy r. 
^^■^Private sale after Court auction but before con- 
firmation — Right of ‘purchaser and judgment-debtor to 
set aside sale —**Owning the property," meaning of. 


Appellant?: — The aaotioD'parohaser has no 
locus standi to.applp to Reta^^ide the sale ander 
Order XXI, rale c9, Civil Prooednre Code. He 
is not a person owning snob property at the 
date of the sale, as bis parobase was after 
the sale. The Jadgment debtor also ooald 
not apply as be has parted with bis 
interest in the property. 

Ishar Das v. Asof Alt Khan iD^ Pondurang 
Laxman Uphade v. Qovinda Dada Vphade (2). 

Mr. Krithnaswami Atyar^ for the Re* 
spondents : — The private parobaser after the 
Conrt aaotibn sale does oome within the 
expression person owning snob property.*’ 
It has to be noted that at the date of 
his sale the aootion sale was not confirmed. 
The person “owning saoh property ” in 
Order XXl, rnle 89, means owning the 
property on the date of the applieation. 

Anantha Lahshmi Antmal y. Kunnanchanka* 
rath Sanharan Nair (3), Adapa Suhharayadu 
V. Tippahhotla Lahshminarasamma (4), 

In any event there is no objeotion to 
both the jadgment-debtor and bis vendee 
applying. 


• 

A purchaser a6 a private sale from a jadgmen 
debtor after the Court auction but before its coi 
firmation is entitled to apply to set aside the sa 
under Order XXI, rule b9. Civil Procedure Cod 
but the Judgment debtor who has parted with h 
** <tebarred from so applying [p. 754, ool. 1 
YYT “owning the property” in rule K 9 , Ord 

XXI, of the Civil Procedure < ode mean owning < 

be Gate of the application and not owning on tl 

of the Court auction sale [p 764, col. I.] 

laa ^*1 ^’Asaf Alt Khan, 13 Ind Cas. 134; 34 , 
100 ; H A. L. J. iM, not followed. 

Amjnai v, Kunnanchankara 

^ T. 123, Adapa Subbar 
19-t- 38 Zl Ind. Ca 

jttdgraent-debt. 

OatL The refuee their joint appl 

judgment ^ PP ^ depends on whether tl 

divested h mseU of f 

dition. [p ^MoLl.? on that CO 

coMr“KiaTnr‘- *'’® 

dl im *’ B Appeal N 

of 1916 ii’n “ Petition No. f 

facts 3 of 

Mr, OAencA^'fltfJ jadgment. 

^ fld UAencAiaA(for Mr. T. Ptakasant\ for tl 

48 


JUDGMENT. 

Saoasivx Aitar, J. — Tbs deoree bolder 
and the Conrt aaotion-purcbaoern are the 
appellants before os. 

The application ander Order X.^.!, rale 
89, to tbe lower Court to eet aside the 
Conrt aoetion sale was made jointly by the 
judgment debtors and persons who purobaeed 
the property from them privately after the 
Court auotion sale. 

Tbe abort question for deoision in this 
ease is whether a private parobaser from 
tbe jadgment-debtor after the date of 
tbe Court auotion sale but before tbe Court 
auotion sale was confirmed can apply under 
Order XX[, rule 89, (old section 310-A) 
to have tbe Court auotion sale set aside and 
if be cannot oome in, oan the judment- 
debtor do so. 

Tbe question may also be formulated in 
extenso as four separate questions thus : — 

1. Does suoh a private purobaser oome 
within the meaning of the expression “ person 


tl) 13 Ind. Cus. 131; 34 A. 18d;9A. b. J. 19. 

12)37 Ind. Cas. 211; 40 B. 657; !S B:m. L. R 57i. 
(3) 18 Ind. Cas. 579; 24 M. L. J. 206; (.9l3i M. \V 
N. 101; 13 II. L T. 123. 

(4i 22 Ind. Cas. 193; 3S M. 776; 16 r f ■»- 
(1914) M. W. N. 147; I L. W. d9, 
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owning fluoh property ” in Order XXI, rule 
89 P In other word?, does the faot ol 
the eziatenoe of the nnoonBrmed Court 
anotioD sale prevent the subsequent private 
purchaser from ' owning the property,’’ that 
is, becoming the owner thereof by such 
purchase ? 

2. Even if be is a person **owning the 
property, ” as he did not own the property 
on the date of the Court auction sale, is 
be disentitled from claiming the benefit of 
the provisions of Order XXf, rule 89? 
In other words, does the expression * owning 
such property” in Order XXI, rule 89, 
means ** owning property on the date of 
the application ” or "owning it on the 
date of the Court auction sale P ” 

3. Further, do the words " by virtue of 
a title* acquired before such sale ” in Order 
XXI, rule 89, govern the expression *owning 
such property ” or only the expression 
" bolding an interest therein? ” 

4. Is the judgment'debtor who has sold 
away his rights after the Court auction sale 
debarred from applying under Order XXI, 
rule 89, beoause he had no interest on 
the date of the application and is the 
private purchaser from him also debarred, 
beoause be owned no interest on the date 
of the Court auction sale or ' by virtue of 
a title acquired before such sale P” 

Very learned arguments were advanced 
by Mr. Ohencbiah for the appellants on all 
these questions and numerous oases were 
quoted. I am free to admit that many of 
the arguments were cogent and do raise con- 
siderable difficulties aod doubt. 

But this is pre-eminently a question where 
the principle of stare decisis should be 
followed and we have got the well-con- 
sidered decision of this Court in Ananatka 
Lakshmi Ammal v. Kunnanchankarath 
Sankmran Nair (3) (Benson and Sundara 
Aiyar, JJ.) to the effect that the private 
purchaser can come in under Order 
XXl, rule 89, and that the phrase " by 
virtue of a title acquired before such 
sale ” doos not govern the words person 
owning such property.” We have also 
got the decision of this Court in Adapa 
Suhharai/udu v. Tippabkotlallakshmi Aaro- 
samma (4) that the judgment-debtor who 
has sold away his property cannot apply, 
as be had no interest in the property'^ on 
the date of the application. 


There are, doubtless, observations in Ishar 
Das V, Asaf Ah KAa«(l)and FandurangLdsetnM 
JJphade v Qotinda Dada UpJiade (2) differing 
from the opinion expressed iu the above de^ 
oisions of this Court. I may add that those two 
decisions themselves in Ishar Das v, Asaf AA 
KhaniX) and Fandurang Lazman UphadeY, Qo» 
tinda Dada^ Uphade (2) take different views on 
some of these points. While Ishar Das v. Asaf 
Alt Khan (1) takes the rather startling view 
(formulated in my 4th question above) that 

neither the judgment-debtor nor the private 
purchaser is entitled to apply, Pandurang 
Laxman JJphade v. Qovinda Dada JJphade (2) 
takes the no less startling view that the 
judgment'debtor who has absolutely no legal 
rights in the property on the date of the 
application to set aside the Court auction 
sale is still entitled to apply. I do not 
think it necessary to deal in detail with 
the several weaknesses (if I may say so with 
great respect) in the reasoning in the decis- 
ion in Pandurang Laxmcn JJphade v. Qovinda 
Dada JJphade (2), 1 do not also think it 
necessary to deal with the other Calcutta 
decisions quoted by the learned Advocate, 
the most important of which was dissented 
from in Ananiha Lakshmi Ammal v. Kunnan^ 
chankatath Sankaran Nair (3). 

I would, following the views enunciated 
in the decisions of this Court, answer the 

four questions thus : — 

question : — The private purchaser does 
come under the expression ' person owning 
such property.” The unconfirmed Court 
auction sale does not prevent the judgment- 
debtor from parting with the ownership by 
private sale, ^ ' 

2nd question . — I think the words "owning 
the property” means owning on the date 
of the application and not * owning on the 
date of the Court auction sale.” 

3rd question. — The words "by virtue of 
a title” do not govern the expression 
"person owning such property” but only 
the expression 'holding an interest therein. 

^th question . — The judgment-debtor who 
has sold away bis rights is debarred, but 
not the private purchaser from him. 

The appeal is, in the result, dismissed 
with costs of the private parohaser, respohdt 
ent. 

SPBNceB, J.— Whether the judgment-debtor 
or the purchaser from such judgment- 
debtor, after the auction sale hasUbeen 
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held bnfe before it has been oonfirmed, is 
the person who sbonld apply under Order 
XXI, rale 8^, to have the sate set aside 
on deposit of the pnrohase-money depends, 
in my opinion, on wbetber the jadgment- 
debtor bas aotnally sold bis interest nnoondi- 
tionally on tbe sale being set aside and 
has thns divested himself of all farther in* 
terest in the property or has only agreed 
to sell it on that oondition. When both 
the jadgment-debtor and the private par* 
obaser jointly apply, 1 can see no reason 
to refuse their joint applioation. I would 
not go so far aa tbe learned Judges in Ishar 
Das V. Asaf Alt Khan (.1) have gone on this 
point in deolaring that neither oan apply 
nnder rale ^9. I prefer to follow tbe 
deoision of this Court in Anantha 
Likshmi Ammal v. Eunnanchankarath 

SnnJctran Nair (3), which deoided that a 
porobaser ooald apply. An applioation, snob 
As this ia, obviously is for the banefit of 
tbe judgment debtor who takes the last 
sbanoe of saving bis property or some 
beheht from what is left of if-, and I oon^ 
aider that the objeotion raised in Ishir Das 
V. Asaf Alt Khan^l) to property being saved 
for the beneht of persons other than the 
judgment debtor is thus avoided [see also 
the observations in Haniurang Lixinan 
Uphide V. Qovinda Dada Upkade (;i) in the 
judgmeDt of Batohelor, J., The objeot of 
obtaining good bids at auotion sales there 
oonsidered to be an objeot of the Legislature 
in enaotipg this rule oan usually be ensured 

by allowing the deeree* holder to bid at 
the anotioD. 

I agree that tbe appeal be dismissed with 
sosta. 

M. c. p. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 
Civil Rule No. 224 op 1919. 

July 7, 1919. 

SOUDAJIINI aaOSE— PL 4 IKTIZI-- 

Petitioner 

TENIRAM MAHALDAB iND OTa,E 8 - 

-Opposite PaKTiES. 

o6€fe and 4(£minisiraeio/i 4cC (V of 188U, 98, 


92 — Executor^ suit for rent 'by—Oo-executors, whether 
must be joined as plaintiffs. 

Probate of a Will was granted to the two execu- 
tors named therein. One of them instituted a suit 
for rent and joined his co.executor, who resided 
out of the jurisdiction of the Court in which the 
suit was brought, as defendant: 

Held, that there was no flaw in the frame of the 
suit on the ground that the two executors did not 
both join as plaintiffs, [p. 756, col. 2.] 

Appeal against tbe order of the Coart 

of the Additional Distriot Jadge, Jessore. 

FACTS appear from the jadgment. 

Dr. Sarat Ohandra Basak (with him Baba 
Kshetra Mohan Qhosh)^ for the Petitioner.— 
The plaintiff is tbe petitioner, who instituted 
a suit for rent which bas been dismissed 
by both the Courts. Plaintiff brought 
this suit in his oapaoity of exeentor. There 
was another exeontor also who joined 
with the plaintiff in obtaining the probate 
of tbe testator’s Will. The ground of dis- 
missal was that one of two exeoatora 
oould not bring a suit alone in that eapa- 
oity. 1 submit that that view is not 
Qorreot. One of several exeoutors oan 
bring snob a suit. See sections 82 and 
92 of the Probate and Administration Aet, 
which olearly entitle one of several exe- 
cutors to bring an action for the proper 
management and banefit of the testator’s 
estate. Then the Courts below also erred 
in overlooking the fact that the ao*execa- 
tor did not reside within tbe limits of 
British India. Henoe Order XXXI, rnle 2, 
Civil Prooedure Code, would be applioable. 
Tbe oases LachmanDas v. Ohaturbhuj Das (1) 
and Satya Prashad Pal Ohowdhury v. Moiilal 
Ohowdhry (2) relied on by tbe Courts below 
are olearly distinguishable. The suit is, 
therefore, perfeotly maintainable. 

Babn Remendra Nath Sen, for Opposite 
Party. — 1 submit the Courts below were 
right in their view. All the executors 
must join whenever any suit is to be 
brought in relation to the estate of the 
testator. That isj also supported by the 
English Law. See Williamson Executors 
(10th Edition), page 752. The cases cited by 
the lower Courts apply to this case. 

Dr. S. 0. Basak briefly replied. 
JUDGMENT. — This Rule arises out of a 
suit for rent whioh has been dismissed 

(1) 28 A. 262j 3 A. L. J. 49; A. W. N. (1906) 16. 

(2) 27 C. 683. 
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by both Coarts on the ground that the 
plaintiff as one of two ezeoutors who 
obtained probate can not ane alone No 
Indian oa^e bearing on this point has bsen 
sited by either party. The Court of 
first instanoe relied on the deoision of the 
Allahabad Court in Lachman Das v. Ohatur‘ 
hhuj Das (1) and the lower Appellate 
Court relied on the ease of Staya Prashad 
Pal Ohowdhry v. Motilal Pal Ohowdhry (2). 
But neither of these oases is relevant to 
the point that arises iu this ease. Sec- 
tion 82 of the Probate and Administra- 
tion Aot provides: After any grant of probate 
...no other than the person to whom the 
same shall have been granted shall have 
power to sue or prosecute any suit or other* 
wise aot as representative of the deceased.’* 
Section 92 of the same Aot provides: 
'When there are several executors... the 
powers of all may, in the absence of any 
direction to the contrary in the Will, ..be 
exercised by any one of them who have 
proved the Will.” 

For the petitioner it is contended that 
section 82 empowers one of two persons to 
whom the probate has been granted to 
bring a suit and seotion 92 also empowers 
one snob person to exercise the powers 
of all under section 82. For the opposite 
party it is contended that seotiou c2 means 
that where more persons than one have 
taken probate, no person other than those 
persons can bring a suit and that section 
92 is only applicable to the case where 
several executors have been appointed and 
only one of them has proved the Will. 
Reference has been made to the English 
Law on the subject and we find in 
Williams on Executors, lOth Edition at 
page 7:^5, that if there are several exe- 
outore appointed by the Will they must 
all join in bringing actions at Jaw: if 
one of several executors will prore the 
Will and sne alone the defendant may 
apply to the Court to order that 
the other executor or executors should 
be joined as co-plaintiSs. Bjt in a foot- 
note it is pointed out that this rule is 
subject to showing that the party whose 
joinder is claimed is alive and within the 
jurisdiction. In the present oass evidence 
has been given, and it is not disputed on 
behalf of the opposite party, that the co- 
executor is in the service of the Nepal Gov- 


ernmen*-, .is to say, hs is out of the 

jurisdiction of tbs Court in which the suit 
was brought. 

Having regard to this fact and also that 
the provisions of Order XXXi, rule 2, 
had been complied with, since the' other 
executor has boeu mads a party to the 
suit and joined as a defendant, I am of 
opinion that there is no Haw in the 
frame of the suit on tbe ground that the 
two executors did not both join as plaintiffs. 

The result is that this Rule is made 
absolute and tbe decree of the lower 
Appellate Court is set aside and the oa<:e 
remanded to him for bearing on the other 
points that arise in tbe appeal before him 
and disposal according to law. 

Cost of this Court will abide the result. 
Hearing fee is assessed at one gold mohur, 

Buie made absolute. 


ALLAHABAD HIGH OODRT. 

SkcoidGiv.l Appeal No, 906 op 1918. 

January 5, 1920. 

Fre$ent : — iVfr. Justice Tudball and Mr. 

Justice Rafique. 

JHANDI LAL — Plaintiff — 

Appbll&nt 

versus 

SBIAM LiL AND OTdBRS— DBFSNDANrS 

— Rbspondbnts. 

Pre-einpiton nuU — Decree fixing time for payment — 
Appeal — Payment not made — Appellant^ wJiether en- 
titled to hearing on merits. 

Where in a pre*ompfciou decree the plaintiff ia 
directed to pay the pre^eniptioa price within a 
specified time, bat, without doing so, he prefers an 
appeal against the amount fixed, the fact chat he has 
not oomplied with the terms of the decree as to 
payment, is no ground for dismissing the appeal 
without going into the merits [p. 756, bol. ».] 

Second appeal from tbe decision of the 
Subordinate Judge, Agra, dated the 3rd 
May 1918. 

Mr. Narain Prasad Asthana^ for the Appel* 
lants. 

Mr. Biza Ali^ for the Respondents. 

JUDGMENT, — This second appeal arises 
out of a suit for pre-emption. The pro* 



Vol. LIV] INDIAN OASES. 

A61NASH CHANDRA CHODDHDRT OSHAN BISWAS. 


757 


perty, aosording to the sale- deed, bad been 
sold for the sum of Rs. 700. The plaintiff, 
who is the appellant before na, maintained 
that the aotnal prioe paid was only Rs, 300 
and Bonght to pre*empt on the payment of 
that snm. The Court of first instanoe 
held on the evidenoe that Rs. 700 had 
aoinally been paid by the vendee. It, there- 
fore, gave the plaintiff a decree conditional 
on bis paying into Court the snm of Rs. 70) 
within a period of 60 days. The plaintiff, 
being dissatisfied with this decision as to 
consideration, appealed to the lower Appel- 
late Oonrt. He did not pay the sum of 
Rs 700 into Court within the 60 days. While 
the appeal was pending, he asked the Appel- 
late Coort by a misoellaneons application 
to grant an extension of time. This the Court 
refused to do, and rightly refused. It oonld 
not vary the decree of the first Court on a 
misoellaneons application. It could only 
vary that decree by bearing and deciding 
the appeal. When the appeal came up for 
bearing, the lower Appellate Court directed 
the appeal to be struck off without going 
mto the merits at all. The sole basis for 
its order was that the pUintiff had failed 
0 pay the snm of Rs. 700 ioto Court witbio 
® of 60 days allowed by the Court 

of first instanoe. The plaintiff, therefore, 
comes here on second appeal. The decision 
Of the Court below is obviously incorrect. 

already covered by a decision 
Of this Court in the case of Khurshed^ 

’if ^ ‘ The Appellate 

the *oto the merits of 

solely fow T Au ® directed 

the VnT'A® oondition laid down by 

Conn had “ 

that a “PPe^l 

the aLT been 

have natnrally 

ap^nt i, Ihh® fP-P-^y-eat. The 

qneetion of th! deaision on the 

do no tt? «“P«ideration. 

oaae baek to 

'o»a deoi,ion Appellate Oonrt 

» on the re ° rd" bef ® 

time and , arele ® ®»''® 

i««oa and deoidelt ^ “>® 

®' fi-t ineta„"e%:-Uri ^ih 

*08 defendants nf ^ opon 

P'°’'>o8 the aotnal eon- 
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sideration paid in view of the evidence 
produoed by the plaintiff in respect to the 
market value. The defendants produced 
the document with its endorsement. One 
of them went into the witness-box, and 
an attesting witness was also called. It 
was clearly established that Rs. 675 at 
least was paid in the presence of the Sub- 
Registrar. The evidenoe of the plaintiff’s 
own witnesses shows that the profits of 
the property are approximately Ra. 28, 
So that the vendee was baying bis property 
at a profit of 4 per cent. only. This is by 
no means an unusual occurrence in this 
country and in this Province, more especially 
where the land is cultivated by the owner 
thereof. We think that the decision of 
the Court of first iustauce was correct and 
that the sum of Rs, 700 was actually paid 
by the vendee for the property. In this 
view, therefore, the apueal to the Court below 
was bound to fail. We are asked to extend 
the time. To extend the time now would 
be to vary the decree of the Court below, 
and we can see no justice in doing so, 
for that would be equal to allowing the 
appeal in part. The plaintiff clearly was 
not ready with his money when be sued, 
as he ought to have been, and litigation 
of this description is not to be eosouraged. 
We, therefore, dismiss the appeal. The 
respondent will have his costs in both this 
and the lower Appellate Court. 

Appeal dis missel. 


CALCUTTA HIGH OOURr. . 
Appzal from Appellate DscRBi No. 1248 

OF 1918. 

June 20, 1919. 

Present : — Mr. Justice Newbould. 

ABINASH CHANDRA CHOUDHURY 
— P 4 .AINTIFF — Appellant 


versus 


OSMAN BISWAS— Dsfesdant— 

Rfs-’unment. 

C»v»7 Procedure Code Act V of l^0S>, a 
Revision — Error of laio -Utah Court, intcrferev 
— Rent, suit for, disinisKal of, on [iroun ? t '-uit 
holding \oa9not described in phiiut ..y 

Zat«. 


n.T — 
cs I ■/ 

'C' 0 / 
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The High Court 'will not interfere under section 
116, Civil Procedure Code, with a mere error of law. 

The dismissal of a suit for rent on the ground 
that the holding of which rent is claimed consisted 
of two plots but only one was described in the 
plaint, is an error of law. 

Appeal against the decree of the Additional 
District Judge, Jessore, dated the 26th 
March 1918, affirming that of the Mnnsif? 
1st Court at Magura, dated the 20th 
July 1917. 

Babu Nirodbandu for the Appellant. 
Babus Stirendra Ohandta Sen and Hemendra 
Chandra Sen, for the Respondent. 

JUDGMENT. — This second appeal is 
against a decree dismissing a rent suit 
and the appeal is valued at Rs. 15- 1-1 
panda. The learned Pleader for the 
appellant has been unable to show that 
any of the questions mentioned in section 
153 of the Bengal Tenancy Act that would 
make this decree appealable to this Court 
has been decided in the lower Courts and 
I must, therefore, hold that no appeal lies. 

The appellant has also obtained a Role 
but there has been no .error of jurisdiction 
to justify me in exercising my revisional 
powers. Reference has been made to the 
case of Bakndra Lai Qoswami v. Hira Lai 
Bag (1). That case is clearly distinguish- 
able, as the Mansif dismissed the case before 
the date fixed for bearing without taking 
any evidence. Here the eaie baa been 
decided after full trial and dismissed on 
the ground that the bolding for which the 
rent was claimed consisted of two plots 
but that only one had been described in 
the plaint. If any error was committed 
by the lower Appellate Court, 1 do not 
say that any error was committed, that 
error was an error of law and not of 
jurisdiction. 

The appeal is dismissed with costs. The 
Role is discharged. 

I make no order as to coats in the 
Rule. 

Appeal dismissed; Rule discharged, 

(I, 13 0. W. N. 19 (xix) notes. 
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MADRAS HIGH COURT. 

Sbconu Civil Appeal No. 1066 oi 1917, 
September 30, 1919, 

Iresentx — Mr. Justice Sesbagiri Aiyar and 

Mr. Justice Moore. 

P, MURUGAPPA MUDALIAR (dbad) wd 
OTHEBS — Defendant No. 2 and LegaTi Repee- 
BBNTATIVaS OP DEFENDANT No. 3 — APPELLANTS 

versus 

MUNUSWAMI MUD ALT, Minor, bt 

Guardian, A. V B NK AT AOHELL A 

MUDALIAR AND OTHERS — PLilHTIFFS 
Nos. 2, 3 AND 4 AND DEFENDANT 
No. 1 — Respondents. 

Contact Act (IX o/1872j, ss. 134, 139, a/pplicability 
of, to negotiable instruments — Principal and suretyr^ 
Endorsement of promissory note — Suit against debtor, 
endorser and surety ^Release of debtor during trial, 
whether eteoneraies surety — Negotiable Insbn^ments Act 
(XIVI of lbS\) «. 39. 

The general rule regulating the relationship of 
principal and surety contained in sections 134 and 
139 of the Contract Act applies to all oases of 
contract, including those relating to negotiable 
instruments, [p. 769, col. l.J 

In a suit on a promissory note endorsed over by 
tbe payee to tbe plaintiff against the debtor, 
endorser and another surety, the plaintiff exonerated 
the principal debtor: 

Held, that there was a reservation of the plaint- 
iff's intention to prosecute his remedies against the 
other two and that a decree could be passed against 
them. [p. 760, col. 1.] 

Section 134 of the Contract Act does not, in terms, 
depart from the rule of English Law as to the 
reservation of remedies against the sureties, [p. 760, 
col. 1.] 

Second appeal against the decree of the 
District Court, Cbingleput, in Appeal No, 13 
of 1916, preferred against tbe decree 
of tbe Court of tbe Additional District 
Munsif, Cbingleput, in Original Suit No, 3 •’of 
1914, (Original Suit No. 7 of 1913 on the 
file of the District Munsif, Conjeevaram.) 

FACTS appear from the judgment. 

Mr. Krishnastsami Iyengar, for the AppeD 
lants. — When the claim Egainst Ist defend- 
ant was withdrawn, the 2nd and 3rd defend- 
ants were exonerated from liability. The 
rule laid down in section 134 of the Con* 
tract Act applies to contracts on negotiable 
instruments. The lower Appellate Court is 
wrong in saying that the section does not 
apply to the Negotiable Instruments Act. 
The English Law as to the reservation of 
rights against tbe surety should not be 
introduced in section 134. The language of 
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the seotion does not warrant saoh introdne- 
tion. 

Uoder Order IX, rale 5, it ia open to 
the plaintiff to brina: a freah salt within the 
period of limitation. 

Mr. T Af. K'tishn'iswami Aiyar^ for the 
ReapoDdents: — The release of lat defendant 
does not affeot the plaintiff's right to oon* 
tione the suit against 2nd and 3rd defendants. 
They are not disobarged. Espeoially, where 
in the progress of the snit the olaim against 
one defendant only was withdrawn, the 
plaintiff mast deemed to have reserved his 
right to prooeed against the other defendants. 
Bateson v. Gosling (1.) 

Seotion 134 of the Contraot Aot is not 
inoonsistent with the rale of English Law. 

JUDGMENT.— The suit was bronght on 
a promissory note exeoated by a deoeased 
agent of Ist defendant to the 3rd defendant. 
The latter endorsed it to the plaintiffs. The 
2Dd defendant exeoated an agreement, 
Exhibit B, at the time of the endorsement 
of the note andertaking to be liable for the 
amoant of the note. The sait was against 
all the three defendants on the note. In 
the ooarse of the salt plaintiff withdrew bis 
•laim against Ist defendant. Tfaerenpon a 
decree was passed against the other two 
defendants. This appeal is against that 
deoree. 

Mr. Krishnaswami Iyengar, in his learned 
argament, oontended before as that as the 
prinoipal debtor, the Ist defendant, has been 
exonerated, the other two defendants are 
also disobarged from the liability and 
^at there shoald be no deoree against them. 
He relied upon the language of seotion 134 
of the Indian Contraot Aot, We may say at 
onoe that we do not agree with the lower 
Appellate Court that seotiona 134 and 139 
K? Contraot Aot do not apply to 

the Negotiable Instruments Aot. The general 
law regulating the relationship between 
PPinoipal and surety is oontained in the Con- 

would apply to all oases of oon- 
^ • berefore, we do not base our deoi- 

Judge that the Indian Contraot Aot has 
apphaation to euits of this desoription. 
thn Q'^eation ia whether the release of 

tU (1871)? n'?p prooeed 

20 W. tt 98^ ^ 0- P. 63; 86 L T. 560; 


no 


against defendants Nos. 2 and 3. There is no 
doubt that under the English Law the 
disoharge of t>'e principal debtor where 
there is a reservation to prooeed against 
the snreties would not affeot the right 
of suir against the sureties. That has 
bsen laid down by that eminent Judge, 
Willes, J , in Bateson v. Gosling (1). He 
says, after examining the earlier authorities: 
*'lt must, therefore, now he taken to he 
settled that where the prinoipal has entered 
into a deed of arrangement oontaming a 
release snkjeot to the reservation of the 
oreditor's right of reoourae against the 
surety the latter baa no right to raise the 
objeotion.” If, however, there is an 
ahsolate and unoonditional release, the 
remedy against the surety ia gone because 
the debt is extinguished. The reason that 
the surety oannot in snob a oase be sued 
is, that it would be a fraud upon the 
rest of the creditors, as is pointed out in 
Lewis V. Jones (2) where there ia a note of 
Mr. Gresswell which has sometimes been 
erroneonsly attributed to Holroy, J., iu 
which ths matter ia very fully oonsidered. 
Two points have been raised with reference 
to this judgment. One is that there ia no 
reservation in this oase. We are unable 
to agree with the learned Yakil on this 
point, beoause, where a suit ia brought 
against three persons and it is withdrawn 
against one, there oannot he a more express 
reservation of the plaintiff's intention to 
preseonte bis remedies against the other two. 
Therefore, we most hold that there has been 
a reservation of the right to prooeed against 
the two sureties. The other point is whe- 
ther this principle of English Law oan be 
introdnoed into seotion 134 of the Contraot 
Aot. The learned Yakil contended that there 
is nothing in the language of seotion 134 
whioh would warrant the introduction of the 
priuoiple of reservation enunoiated in Bateson 
V. Gosling (1). The principle of applying 
English Law to the provisions of the Indian 
Contraot Aot was oonsidered by Sir Arnold 
Whits in Natesa Aiyar v. Avpavit Padayachi 
(3). The learned Ctiief Justioe there says 
with refarensa to the question whether a 

(2) (1826) -i B. <b C. 5')6; 6 D. & R. 567; 3 L. J 
(o. 8 . - K. B. 270; K R. H(50; 107 E. ll. I I-IS. 

(3) 19 Ind. Cas. 462; 33 M. 178: 21 L. J. ISS- (3 
M. L. T. 391; U9i3) il. W. N. 3U. 
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deposit oan be recovered back when the oon» 
tract baa fallen throngh: “l agree that the 
qaeation must ba determined with reference 
to the provisions of the Indian Contract 
Act and that if they are in conflict with 
the English Law as laid down in the 
English authorities, we must follow the 
Statute. I think, however, it may safely 
be premised that in a question such as 
this it was not the intention of the* 

Legislatnre to depart fiom what was under- 
stood to be the English Law at the time 
the Indian Contiaot Act was passed.” 
Miller, J., uses similar language. Wallis, J., 
as he then was, who diferred from Saukaran 
Nair, J., is eqnally clear on the question. 
Therefore, in considering the Indian Con- 
tract Act, we have to see what was the 

state of the law when the section was 

introduced. If we ascertain the state of 
English Law and if we find that the 

Indian Law does not in terms depart from 
the rule of English Liw, according 
to the principle laid down by the learned 
Chief Justice, we would be Justified in 
saying that the Indian Law carried out 
the rule as enunciated by eminent Judges 
in England. Applying that principle, we 
most hold that the law which Wallis, J., 
regarded as settled in England just before the 
passing of the Contract Act must be taken 
to have been in the mind of the Legislatnre 
in enacting se'^tion 134 of the Indian 
Contract Act. Therefore, we have come to 
the conclusion that there has been a reserva- 
tion of right as against the sureties and 
there is nothing in the . terms of section 
134) of the Indian Contract Act which is 
inconsistent with -the rule of law as under- 
stood in England ; we must hold that the 
remedy agaiust the sureties is not affected. 
Moreover, on principle it seems to us that 
the same conclusion is deduoible. As 
was pointed out by Kelly, 0. B., in 
Gfagore v. Jones (4), the rule why a surety is 
held to be discharged from liability where 
there is a release of the principal debtor 
ifl *' If the creditor, without the consent 
of the sarety by hie own act destroy the 
debt, or derogate from the power which 
the law confers upon the surety to recover 
it Bgairst the debtor in case he shall 

(4) 8 F-v- 8h 49 L. J. Bx.GS; 28 L. T- 86; 31 

W. R. 408, 



have paid it to the creditor, the enretilr 
is discharged;” oonseQuently, so long all. 
there is the possibility of the sflrety h|lV' 
ing recourse to the principal debtor fo]p 
payment or for oontribation the debt itsell' 
is not extinguished and the' right to proceed 
against the surety is not affected. That 
must be taken to have been the nrincinle which 
underlies the decisions in N^fth ihhm Trictk'^ah 
V. Bonchodlol fiar»t;t(5), f^haik dU’v. Mahomed 
(6), although, do doubt, in those oaseC 
the creditor gave up his remedy against the- 
principal debtor because he could not be 
served. 

Mr. Krisbnaswamy Iyengar drew., oiif* 
attention to Order IX, rule 5, which gives a 
right of suit against a person exonerated 
if the plaintiff is able to brjng a suit with- 
in the time allowed by law. But that 
could nob affect the principle which under*; 
lies the decisions in the two Bpmbaj^ 
oases. The mere giving up a pigfat in Oqurt 
against a priooipal debtor would not effect 
the right of the plaintiff to obtain a dearee 
acaiost persons against whom he reserved 
the right. Further, the principle of 
Euglish Law is recognised in section 39 
of the Negctiable Instruments Act. It 
follows a fortiori that this principle which 
reserves to the plaintiff the right to proceed 
against the sarety, while giving up hU, 
right against the principal debtor, la 
applicable in the present case. 

We do not agree with the Vakil for 
the respondent that there is a case of 
the Court exonerating the defendant and 
not the party himself exonerating him. 
The Court is not in any way interested in 
refusing to give a decree against the other 
party. We must take it that there was 
an exoneration by the plaintiff himself 
of the principal debtor. We are of opioiou 
that the decisiou of the lower Court is 
right and we must dismiss the appeal* 
We make no order as to the costs of the 
let defendant. As regards other respondents 
there will be ope set of costs. 

M. 0. P. 

Appeal dismissed. 

(5) 27Iud. Cafc. 165; 99 B. 52; 16 Bom. L. B.-6M. 

(6;14B. 267. 
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OALODTTA HIGH COURT, 

Appbac. pboh Appellatb Decree No. 501 

OF 1917. 

Jane 27, 1919. 

Present : — Jastioe Sir Ernest Fietober, K.T., 
and Mr. Jaatioe Cnminfir- 

MALIRAM KALITA (BARA KALITA 
IN Vakalatnamah ) aNd others — D sFENuiNrs 

Appellants 

versus 

PUBNANANDA adichar (adhikar 

IN Vakqlntnamah ) GOSWAMI — Plaintiff — 

Respondent. 

Animals — Damages, suit for — Jnjuri/ fo animal^ 
ContriSutonj negligence, effect of. , 

In removing^ an animal from premises in order 
to prevent its causing damage no more injury 
shduld be indicted than is reasonably necessary for 
the purpose. The infliction of escessiv'e injuries 
w\ll gender the person inflicting them liable in an 
action for damages. 

Appeal against tbe decree of the Sabordi* 
Date Judge, Sibiagar, in A<«8am Valiev Dia« 
triots, dated the 3!st of March I ^ 16, affirming 
that of the Munsif, Jorhat, dated the 30th 
of January 1915. 

Mr. 0. 0. Qhose and Bibn Jaiindra Mohan 
Okote, for the Appellanta 

Babas S^rat Ohandra Roy Ohowihvry and 
Satya Gharan Sinha, for the Respondent. 
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to that extent, the learned Judge seems to 
me to have found in favour of the defendants. 
But what tbe Irarned Judge has found 
then 18 this: He found, to my mind 
in distinct terms, that the injuries 
loflioted upon the elephant were excessive 
and were not such aa were requisite or neces' 
sary for preserving the rights of the defend* 
auts. Of course, the defendants were not 
entitled to irfl et injuries more than what 
were reasonably necessary for the purpose 
of prserving their properly and for removing 
the plaiotiH’s elephant; from their property. 
The injuries were infl ct^d. nonording to the 
Bndinga of fact, by Kali, Dao and fire. 
Injury by spear might have been an act done 
on the spur of tbe moment, but tbe blow 
from tbe Dao and the mischief by fire were 
matters that would take some time having 
regard to tbe nature of tbe elephant’s bide. 
I think the learned Judge was clearly right 
in finding that the injuries were excessive 
and that, therefore, tbe elephant bad been 
damaged and the plaintiff was deprived of 
its f^ervioea rwing to this excessive act of the 
defendants. In that view of the case, tbe 
present appeal most fail and be dismissed 
with costs. 

Odming, J. — 1 agree. 


JUDGMENT. 

Flrtchbb, J. — This appeal ia preferred 1 
the defendants against the decision of tl 
earned Subordinate -lodge of the Court 
the Assam Valley Districts, dated tbe 31 
arch 1916, affirming tbe decision of tl 
Munsif at Jorhat. Tbe plaintiff brougl 

damages for injuri 
10 ed cn his elephant and for oonseque 
•lal damages by reason of bis being deprivi 

f„n s elephant. The faa 

fonnd by the Jndge are these:— This elepha 

ontrol by having its feet tethered on to tl 
The 5 belonging to tbe plainti 

thatis th. %"^"*® properly eeonre 

to tbe nrn 'be elephant we: 

damagee "sn*' tk end cans, 

the off • ‘**® Pl»>ot'£E being gnilty, 

8en,e?n’°t” of oegi 

bring .‘'’® ®*®P‘‘eP‘ "itbo 

entitled to use 10 ^ 0 ^ 4 *'^’ defendants we 
from their III ■ remove the eleoha 

eemmittinJ^ds™'**® *“ Prevent it fro 
vmm.tting damage to their property. I 


Appe tl dismissed. 



Advoorc C^urt; 


Jamrpu ^ ^ 

MADRAS HIGH COURT. 

Civil Appeal No. 278 of 1914 

And 

Civil Mi&ckllanbous Petitions Nos. 1063 

and 1655 OF 1919. 

August 28, 1919. 

Prrsewi:— Mr. Justice Sadasiva Aiyar 
and Mr. Justice Burn. 

A. L. A. C. T. SOLAIYAPPA CHETTT^ 
Defendant No. 1 — Appellant— Petitioner ■ 

versus 

R M. M. L. LAKSHMANAN CHETTY 
AND OTuRKK — P laintiffs and nts 

Nos. 2 ano 3 — Re'Pondents. 

Civil Procedure Code (Act V 0 / 19^8 . . |.^1, (». 

XLIV, r. 1 — Appeal, presentatiuii. <.>i\ with proper 
Court.fee Alditiouol Court-fee ealled /of— 
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tion to continue a^eal as pauper^ maintainability of 
^limitation Act flX of 1908), Sch, 7, Arts. 171. 181. 

Even if an Appellate Court has power under 
Bection 161, Civil Procedure Code, to allow an appU- 
cation by an appellant to continue his appeal as a 

pauper, such power should be exercised subject to 
the conditions imposed by the proviso to Order XLIV, 
rule 1 t- e., it should be rejected where, from a 
nerusal of the memorandum of appeal, there is no 
T^ason to think that the decree is contrary to law 
cr some usage having the force of law or is other. 
oneoL or unjust, [p. 763. ools. 1 & 2.] 

Qu,^re Whether an Appellate Court has juris. 

Motion to allow an appellant to continue as a 
pauper an appeal originally filed with the prescribed 

An application for permission to continue 
.anneal as a pauper would probably be governed 
by A^rtiole 181 of Schedule I of the Limitation Act. 

fp. 763, col. 1.] . 1 

Appeal No. 278 of 1914 purporting to 

affeinst tlie 3rd preliminary deoiee, but 
oopverted by the order of the High 
Court dated 6th December 1918, into an 
anneal against the Bnal decree of the 
Pnnrtof the Subordinate Judge, Ramnad 
S Madura, in Original Suit No. 371 of 

1910. 

Civil Mieoellaneous 
of 1919. praying that 
stated in the affidavit 
High Court will he . 
the time ttraoted for the petitioner appel 
lapt to pay the additional Court-fee on 
the Memorandum of Aopeal No. 278 of 
1914 presented against the final decree of 
the Court of the Saborhinate Judife 
Ramnad at Madura, in Original suit No. 371 

Civil Miecellaneoua Petition No. 
of 19i9 put in under section 151 of the 
Pnde of Civil Procedure, praying that for 

fhe reasons set forth in the affidavit filed 

therewith the High Ooart will be pleased 

;rSr..t.d 1. b. p.u 

V A vaoal No 278 of 19 ‘4 against the 
final deoree of' the Court of the Subordi- 
pate Judge. asmnad at Madura. 
Original Sail No. 371 of 1^10. 

facts appear from the .lud^ment. 

Mr S T* Srinionsapopilachariar (with him 

K P. MadhavjRow and K. P. Laksh- 
ZTrow) for the Appellant.-The Court 
has power under serimo 151, Civil Procedure 
Code though not under the provisions of 
Order XLIV, rule 1. to allow a person to 


Petition No. 1063 
in the oironmstanoeR 
filed therewith the 
pleased to extend 


oontinne an appeal as a pauper when he 
is not able to pay the additional Court-fee 
required of him. It is a general section 
which provides generally for oases of hard- 
ship and invests Court with inherent 

powers. 

Mr. 0, Kn'shnamachariar, for the Re- 
spondents. — The provision directly appli- 
cable is Order XLIV. rule 1, Civil Procedure 
Code, and it does not apply to the present 
case. Section 151 should not he invoked 
in aid of exemption to pay the Court- 
fee. Even if tha section is applicable, it 
should be read subject to the oouditions 
in Order XLIV, rule 1, and there is no 
question here of the deoree being against 

law or being otherwise unjust. ^ ^ 

ORDER.— Civil Miscellaneous Petition 
No. 165 d of 1919 is an application under 
section 151 of the Code of Civil Procedure, 
praying that the petitioner may be allowed 
to oontinne an appeal as a pauper (the 
appeal having been filed long ago as an 
ordinary appeal in the regular course), so 
that the petitioner may be exempted from 
payment of the additional Court-fee of 
Rs. 2,900 and odd which he ,would have 
to pay if the appeal was prosecuted further 

as an ordinary appeal. 

Appeal No. 278 of 1914 was m 

tie first ins ance against the so-called 
third preliminary decree passed on the 
20th April 1914 in the Ramnad Subordinate 
Judge’s Court and the appeal was presented 
on the 3rd of August 1914. The appeal 
has been since converted by an order of 
this Court, dated 6th December 19l8, into 
an appeal against the final deoree passed 
by the Ramnad Court on the 29th of 
October 1914, which followed the judgment 
of the same da*e (29th October lyl7), the 
judgment or order passed (a third preliminary 
judgment) on the 20th of April 1914 being 
treated as part of this final judgment of the 
29th of October 1914. The petitioner ("-PP"* 
lant) was directed on the 6th of December 
to pay the additional Court-fee within 
two months, but he has not yet paid the 
same though it is nearly nine months since 
that order was passed. He put in several 
applications for extension of time andthelates 
of those applications is Civil Miscellaneous 

Petitioa No. 1033 of 1919. which we my at 
once dismiss as he is unable to pay the ha 
Court-fees and as it is, therefore, not pressed. 


t 
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Tbe present application in Civil Missel* 
laneons Petition No. 1655 of 1919 was filed on 
the 14th of July 1919, aod it is not disputed 
that the petitioner is a paoper. This applica- 
tion does not fall nnder Order XLIV, role 
1, Civil Procednr Code, as tbe appeal has 
already been failed as an ordinary appeal 
and benoe tbe petitioner has been obliged 
to invoke onr powers nnder seotion 151, 
Civil Prosednre Cede, The first question, 
therefore, is whether we have got juris 
diction nnder that section to allow a person 
to continue an appeal as a pauper. Tbe 
decisions in Nirmul Chandra Mooiker ee v. 
Boyal Hath Bnuttacharjee (1), Revji Patil v. 
Sakharam (2) and Thompson v. Calcutta 
Tramway, Oo„ Lid. (3) support tbe petitioner’s 
contention that we have got tbe power to 
allow tbe propeontion of an appeal to be 
continued in forma paupeirs. Tberd may, 
no doubt, result an sncmaly in bolding 
that such a power exists because 
while under Article 170 of tbe Limitation 
Act a person who puts in an application 
for leave to appeal as a pauper has got 
only one month’s time from tbe da‘e of the 
decree appealed from, an application under 
Bection 151 for permission to continue an 
appeal as a pauper would be probably 
governed by tbe general Article I8l, *‘tbree 
years for applications for which no period 
of limitation is provided elsewhere.” It 
seems again not advisable to express a final 
opinion on this question involving liabil ty 
for tbe payment of Court-fees due to Govern- 
ment (in which tbe Government, therefore, is 
interested) without giving notice to and 
without hearing the arguments of tbe 
Government Pleader. Assuming for tbe sake 
of argument that we have got the power, 
is cleir that we should exercise our 
laoretion subject to the oonditions imposed 
by the proviso to Order XLIV, rule 1 on a 
Gourt to which an application is made by 
ft person to allow him to appeal as a 
pauper; that is, unless from a perusal of the 
appeal memorandum, of the judgment and 

from, there is no reason to 
*niDl£ that the decree ic contrary to law or to 
^me usage having the force of law, or other- 

wieeetroneousor unjust, the Court is bound 


jj) 2 0. 180. 

(8) 8 B. 615. 
(3) 20 0. 319, 


to reject tbe application. We have read 
through the appeal memorandum and the 
judgment and decree appealed from, 
including in the word ‘‘judgment” tbe 
order of tbe 20th April l9l4, and 
we h&ve also taken tbe assisiauce of 
tie Vakils on bith sidts to understand 
what wd bavi read, and we are not satisfied 
that the decree is contrary to law or to any 
usage bavin; the force of law oris other- 
wise erroneous or unjus^ We shell, there- 
fore, dismiss this peMtion also Tl ere will 
be no order as to cos*s in eifber of the 
petitions. 

As the extension of timo to pay Courb 
fees has expired, the appeal will s and 
rejected with costs 

Appeal rejected; 

Petitions dimissed 


CALCUTTA HIGH COCBT. 

Civil Rulb No. 299 cp 1919. 

July 28. 1919. 

Pres’inU — Justice Sir Syed Shamsul Huda, Kt, 
BASANTA KUMAR SARKAR and 

ANOTfl E R — PlaINTI FPS — PjCTITIO i B AS 

versus 

SUKHOMOY MONDAL and others — 
Defbndants — Opposite P. rtib^. 

Cii’it Procedure Code (Act V of 1908^, s 1’ Reg 

judicata— iandtord and tenant— Rent decree, ex parte, 
whether operates as res judicata. 


A rent decree though only ex parte is res judicata 
of the question of the existence of the relationship 
of landlord and tenant between the parties, [p. 764, 
col. 2.3 


Raj Kumar Roy v. Alimaddi, 16 lad. Cas. 911} 
)7 C. W. N. 627, Mahammad Oowhar AU v. Samjrud- 
din Sheikh, 22 Ind. Cas. 383} 18 C. W. N. 33 at p. 37, 
followed. 


Rule against the order of the Munsif, 2Dd 
Court, Alipore, exercising the powers of a 
Court of Small Causes. 

FACTS appear from the judgment. 

Babu Manmohan Banerjee. for the Peti* 
tionera. — This Rule was obtained by the 
plaintiffs against the order of the Small 
Cause Court Judge dismissing thsir Quit for 
recovery of arrears of revts 
from tbe defendants, wbo ara iK, 
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The plaintiffs’ father pnrohas d the land 
at an auotion sale in exeeation of a deoree 
and let onr- the lands to the father n£ 
the present defendants Nos. 1—4 and the 
remainins present defendants. In 1911 
an ex parte rent deoree was obtained 
against the present defendants by the 
plaintiffs whioh was not exeouted. A part 
only of the deoretal amount wt** re^Hserl, 
as wonld appear from the endorsement at 
the baok of the deoree. Toe defendants 
having again defaulted the present suit 
was brought. The defendants appeared 
this time and in their defenoe denied the 
relationship of landlord and tenant. The 
learned Mnnsif held that inasmuch as 
there was no evidence of realisation of 
rent and the ex parte rent deoree of 1911 
was not executed in time, there was no 
relationship of landlord and tenant between 
the parties. My submission is that the 
learned Mnnsif tailed to give proper weight 
to the ex parte deoree, whioh opeiated as res 
judirati on the question of relationship of 
landlord and tenant. The defendants have 
neither proved that the relationship ceased 
after the ex pirts deoree, nor have they 
impeached the deoree whioh they oould 
have done under seotion 44 of the Indian 
Bvidenoe Act. The ex parte deoree operates 
as res iudicita upon the question of 
landlord and tenant. It does not lose its 
oonolusive character beoaose it is not 
exeouted. Where onoe the relationship of 
landlord and tenant is established, the mere 
faot of non-payment of rent is not suffi* 
oient to show that the relationship has 
ceased. See Bai Kumar Boy v. AUmaddi 
(1), Uahammad Oowhar Ali v. Samiruddin 

Sheikh (2). 

Babu Surjya Kumar Quha, for the Opposite 
Party.— My submission is that the ex parte 
deoree did not operate as res ^ad oiU on 
the question of the relationship of landlord 
and tenant. The plaintiffs never realised 
rent from us. We all ware not parties 
to the previous deoree, whioh was never 
exeouted. We hold a different land under 
a different landlord. No question of rea 
juitcata oan arise. The oase in Qaj Kumar 
Roy V. AUmaddi (U is not applicable. 
The Rule should be discharged. 

(0 10 Ind. Cas.^ll; 17 C. W. N. 627. 

^2) 22 Ind. Cas. 383} 13 N. 33 at p. 37. 


1 

JUDaWBN^T.— I think this Rule most 
be made absolute. The suit baa been 
dismissed on the ground that the plaintiff 
had failed to prove the existence of the 
relationship of landlord and tenant between 
him and the defendants. My attention 
has been drawn to the faot that there 
was a previous rent deoree to whioh all 
the defendants were parties. The learned 
Judge refers to this deoree, but says that 
it is not shown that any payment was 
made towards the satisfaotion of this deoree. 
It seems to me, on the authority of the 
deoisions of this Court in the oase of 
Baj Kumcr Boy v. AUmaddi (1) and 
in the oase of Mohammad Qowhar Ali v. 
Samiruddirt Sheikh (2), that a rent decree 
though only ex parte is res judicata on 
the question of the existence of the relation; 
ship of landlord and tenant. The oas^ 
must be remanded to the Court bslQW 
for the determination of the other issue, 
namely, what was the amount of rent 
payable by the defendants as rent. 

The decree of the Small Caose Conrt is, 
therefore, set aside and the oase sent baok 
to that Conrt for being tried in' atfoordanoO 
with law. The parties will be allowed to 
adduce such evideoos as they may think 
it necessary to prove their respective cases 
regarding the amount of rent. The Rule 
is made absolute with costs. The bearing 
fee is assessed at one gold mohur, 

Buie made absolute. 


ALLAHABAD HIGH COURT. 

Civil Revision No. 97 of 1919, 
January 17, 1920. 
Preienti^Mr. Justice RaSque and 
Mr. Justice Piggott. 

RAM PARSAN UPADHYA— Defendant- 

Applicant 

versus 

NAGKSHAR PaNuB and othies — 

Opposite Paktibs. 

Civil Procedure Code {Act V of IPOS', 0. XLVlIt 
r. \ — Revievo, appliention for — Appeal^ pendency of, 
whether bar to hearing of review application— ApfAalt 
diepoeal o/', effect of. 
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The fact that aa appeal is peudiog against a 
decree is no ground for rejecting an application to 
review the judgment on which such decree is based, 
[p. 765, col. 2 ] 

Petitioner applied to the trial ^ourt for a review 
of its judgment, and about the same time preferred 
an appeal against the same order. The trial Court 
refused to hear the application for review, on the 
ground that an appeal was then pending against 
the order which it was asked to review. Petitioner 
then moved the High Court in revision and during 
the pendencj of his petition, his appeal was 
disposed of: 

Held, that though the order refusing to hear the 
application for review was erroneous, yet as upon 
disposal of the appeal the decree of the trial Court 
no longer existed, the final decree being that of the 
Appellate Court, there was no order which the High 
Court could set aside, [p. 765, col. 2 ] 

OiTil revision from an order of the 
Monsif, Bansgaon, dated the 31st of May 
1919. 


Messrs. Jang Bahadur Lal^ Laktkmi 
Narain and Sfttva Prasad Sinha, for the 

Applicant. 

Mr. Iswar Saran^ for the Opposite Parties. 


JUDGMENT. — It appers that there are 
three brothers called Ramesbar Pande, 
Nageshar Pande and Sri Fam Pande who, 
according to the allegation of Nageshar 
Pande, the plaintiff, are members of a 
joint and nndivided Hindu family. Ra* 
laesbar Pande and Sri Ram Pande, two of 
the brothers, executed a deed of sale in 
lespect of some of the family property in 
mvonr of Parmanand Tewari. Ooe Ram 
Parean Upadhya sued to pre empt the sale 

“ decree. After the passing 
of the pre<emptioQ decree, Nageshar Pande 
rought the suit out of which this appli* 

cation for revisionlhas arisen, for a deotara- 

ion that the sale by Rameshar Pande and 
ri Ram Pande in favoor of Parmanand 
ewari was invalid and that the deoree 
Ram Parean Upadhya on the ground 
or preemption was also invalid and in- 

Pa°de impleaded as 

Ram^fish^ ^ brothers 

Ram Pa To wan. the vendee, and 

olai^ Upadhya, the pre eroptor. The 

was dftftr °° various grounds. It 

Bansffftnn^^*^ learned Munsif of 

Ram Par* January *919. 

»“ applioatior^'h Bled 

February 1919 ‘be 12 ih ot 

y *yi9. Two days after Ram Parsau 
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filed an appeal in the District Jndge^s 
Court from the deoree of the learned 
Munsif. The appUoatioo for review was 
heard and disposed of on the 3 1st of May 
1919. The learned Munsif held that as an 
appeal had been filed by Ram Parsan, 
which appeal was pending at the time 
the application for review was not 
maintainable. He accordingly dismissed 
it on the 3Ut of May 1919, On the 
4th of July 1919 Fam Parsan came up 
in revieitn to this Court, alleging that the 
pendency of appeal on his behalf in the 
Court of the District Judge was no ground 
for the rejection of his application for 
review by the learned Munsif. On the 
7tb of July 1919 a learned Judge of this 
Court admitted the application and issued 
notice to the other side to show cause. 
About a week after, namely, on the 15th 
of July 1919 the appeal of Ram Parsan 
was heard by the learned District Judge 
and disposed of. The appeal was dismissed. 
It is contended on behalf of Ram Parsan* 
the applicant before this Court, that the 
order of the learned Munsif of Bansgaon 
rejeotieg his application for review is 
erroneous on the face of it in view of 
the case-law on the subject. The appH. 
cant relies upon the following oases: — 
Ohenna Reddi v. Pedda Obi Reddi (*l ) 
Narayan Pursholtam v. Laxnibai Djtto 
Hkagwan U) and Part. p Str.gh v. Janvat t 
Singh (3y. The case law, ij) co doubt 
in favour of the contention for the appli. 
cant, but the oiroumstaDoes of the three 
oases relied upon by the applicant were 
quite different to those in his case here 
In the oases relied upon the appeal had 
not been disposed of. Id the present Oise 
the application of Ram Parsan before this 
Court has come up for hearing after the 
dispo'^al of his appeal by the learned District 
Judge. The deorte of the learned Munsif 
no more subsists. The final decree in the 
case is that of the learned District Judge 
No doubt the order of the learned Munsif 
rejecting the application for review was 
erroneous. It would, however, serve no useful 
purpose now to set aside that order, inas- 
much as the decree sought to be reviewed' 


(1) 2 Iiul. Cas. 802; 32 M. 416; 6 \r r t i-j- 
(F. B.); 19 M. L. J. 388. ’ 

(2; 23 Iiul. Caa. 513: 38 b. tlfij Iri H ,, , i , 

t3)52Iua.Cas.6i2; I7A. U J. I02| 



766 

GOR DATAL V , TAID BUSAIK. 

no more exiats. The deoree which aubaiata 
at present is that o£ the Diatriot Oonrt. 
We. therefore, diaallow the application and 
dismiaa it. 0 >n3idoring all the oircaoisbanoeg, 

the parties will bear their own costs. 

Application rejected^ 


OUDH JUDiOIAL OOMMlSSIONBa’S 

COURT. 

First Civil Appeal No, 119 op 1918. 

December 18, 191^. 

Present:— ‘^v. Sbuart, A. J, C., and 
Pandit Kanhaiya Lai, A, J. C. 

P, GUR DATAL— Plairtifp— Appellant 

versus 

Saiyid TAID HUSAIN and others— 
Defendants — Respondents. 

EvideTice Act {I of 1872), $, l\5— Estoppel— Repre^ 
aentation made by mortgagor to prior mortgagee — 
Sithseqaent mortgagee, whether bound by representation. 

A subsequent mortgagee is bouud by the represon- 
tations made by the mortgagor to a prior mortgagee 
and is estopped from challenging the validity of the 
prior mortgage so far as it affects the share which 
was subsequently mortgaged, [p. 767, col, 1.] 

Appeal against the decree of the Sobordi- 
nate Jadge, Barabanki, dated the 9th 
September 1918. 

The Hon’ble Mr. Wazir Basan and Mr. 
Basudeo Lai, for the Appellant. 

Mr. Hyder Husain, for Respondent No. 2. 

Mr. Wasim, for Respondent No. d. 

JUDGMENT. — The suit which has given 
rise to these appeals was brought to enforce 
a mortgage-deed effected by Taid Husain 
in favour of Ajndhia Prasad on the Ist 
November 1906. The plaintiff is the son 
of Ajudhia Prasad. The property mortgaged 
comprised shares in 3 villages known as 
Murliganj, Garhi Rakhmau and Rasnlabad. 
The said villages belonged to Khairat Husain, 
who died leaving two daughters, Musammat 
Tahir-un-nissa and Mufom m-ai Tayebunnissa, 
each of whom became entitled to a half 
share under the Shia Law. The half share 
of Uusammat Tayebunmssa was entered 
in the names of her four sons, Jawed 
Husain, Taid - Husain, Said Husain and 
Rashid Husain. On the 7th December 


tis^ 

1883, Mttsanijna^ Tahir- nn-niasa executed an 
agreement in favour of Jawed Husain allow* 
ing the latter to remain in possession of her 
S annas share in the said villages subji&ot 
to his paying her an annual allowance of 
Rs. SCO. On the 16th June 1886 a similar 
agreement was executed by oaid Husain in 
favour of Jawed Husain, allowing the latter 
to hold the entire property snbjeot to his 
paying him an allowance of Rs. 125 peF 
year. 

On the 2l8t December 1895 Jawed Husain 
mortgaged the said villages with Raja 
Tasadduk Rasul Khan of Jahangirabad, ^ He 
stated in the mortg agedeed that by virtue 
of a private settlement between him and his 
CO- sharers and certain agreements executed 
by Musammat Tabir-un-nissa and Said Husain 
he was in possession of, and had dominion 
over, the said villages with an absolute right 
of transfer and that in order to pay off certain 
debts and meet other private necessities he 
was mortgaging the same in their entirety 
(Exhibit Bl). The mortgage deed was 
attested by Taid Hnsain and Rashid 
Hnsain, two of the brothers of the mort- 
gagor. Their attestations were apparently 
obtained because their names were entered in 
the revenue papers as holding the said 
villages jointly with the mortgagor. The 
mortgagee subsegnently obtained a decree in 
pursuance of a compromise to which Taid 
Hnsain and Rashid Husain wore parties 
(Exhibit B3), and in execution of that decree 
brought to sale in separate lots a one-anna 
share of Taid Husain in the said villages, 
which was purchased by Musamwat Magsud- 
un-nisa the wife of Taid Husain, and the 
remaining one-anna share of Taid Hnsain 
in the same which was purchased by 
Ainnl Hasan, one of his relations. 

Musammat Maqaad-nn-nissa and Ainul 
Hasan claim that the plaintiff is estoppod 
from denying the title of Jawed Hnsain to 
mortgage the villages in question with Raja 
Tasaddnq Rasul Khan. The Court below 
has found in their favour and declared that 
they would be entitled to priority as against 
the rights enforceable by the plaintiff. 

We have examined the evidence adduced 
in the case and agree with the learned Su ^ ■ 
ordinate Judge in finding that Taid Hnsain 
had represented that Jawed Hnsain^ ha R 
right to mortgage the entire villages in qnes*. 
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tioD, and in token of his oonsent attested the 
mortffa?e deed wbioh Jawed Hnsain bad 
exeented in favonr of Raja Tasaddaq Basal 
Khan. The evidense has been disonssed by 
the learned /Subordinate Judge and we 
see no saffioient reason to disbelieve it. In 
the petition of oompromise filed in 
the snit brought by the Raja to enforoe 
his mortgage, Taid Husain agreed that 
the two annas share of Jawed Husain 
might be sold first and that if it did not 
prove suffioient to pay the deoretal money, 
the two annas share held by Taid 
Husain shonld be sold and that if that too 
proved insnffioient, the remainder of the 
deoretal debt shall be realizable from the 
two annas . share of Rashid Husain in the 
villages mortgaged (Exhibit Bi). Taid 
Husain deposes that the custom of bis 
family was that the eldest member re* 
mained the owner of the property and the 
junior members reoeived maintenanoe. In 
response to an enquiry as to suooession made 
by the British Government in 1860 
Tafazzul Husain, with whom the first 
settlement of these villages wa^ made, stated 
that he wanted that the property granted 
to him should oontinne in bis family 
entire and without partition aooording to 
oustom and that the younger brother 
shonld be entitled to get maintenanoe from 
the Gaddinaehin or the person in obarge of 
the property (Exhibit C35). In the Khewat 
prepared at the Settlement for 1272 Fasli 
the names of TafazznI Husain and bis 
brother Khairat Husain were entered as 
oo-sbarers living jointly and bolding the 
said property in equal shares. On the 
eath of Tafazzul Hnsain witbont issue the 
latter became the sole owner of the said 

mI u Khairat Husain 

e bribers of Jawed Husain, including 
Aaid Husain, apparently allowed Jawed 
ansain to represent himself as the sole 

property mortgaged and on 
aith of that representation helped 

R^ni ^ loan from Raja Tasadduq 

Rasul Khan. The plaintiff as the subse. 

tion 8^800 la bound by the represents* 
iuff estopped from ohalUng- 

aa it mortgage so far 

ams mortgaged with him by Taid 

Of th^P ■ by their Lordships 

e Privy Council m Sarat Ohunder Dey v. 
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Qopal Ohunder Laha (I): ''What the law and’ 
the Indian Statute mainly regard is the 
position of the person who was induced to 
act, and the principle on which the law 
and the Statute rest is that it would be 
most inequitable and unjust to him that 
if another by a representation made or 
by conduct amounting to a representation 
has induced him to act, as he would not 
otherwise have done, the person who 
made the representation should be 
allowed to deny or repudiate the effect 
of his former statement, to the loss and 
injury of the person who acted on it.” The 
contesting defendants have stepped into the 
shoes of the mortgagee and the mortgagor 
and are entitled to claim the benefit of that 
estoppel as against Taid Hnsain and his 
subsequent transferee. 

It is urged on behalf of the plaintiff 
that the decree passed by the Court below 
does not give effect to the right of the plaint- 
iff to redeem the property purchased by the 
oontestirg defendants on payment of a pro- 
portionate amount of the money due on the 

mortgage of the iilst December 1895 or to 
bis right to sell the said property if be so 
liked, subject fo a prior obarge in favour of 
the said defendants. The present suit is not 
framed so as to justify a decree being passed 
for the redemption of the mortgage effected 
by Jawed Husain. The plaintiff can be 
allowed a right to sell the disputed property 
subject to the proportionate liability for the 
prior mortgage effected by Jawed Husain. 
The contention of Mummmat Maqsud un nisa 
is that she is entitled to the entire purchase- 
money paid by her or at all events to the entire 
mortgage money due on the said mortgage* 
but these matters cannot be properly decided 
between the representatives of the mortgagor 
inter se except in a suit properly framed 
for the purpose. 

The appeals are, therefore, dismissed with 
costs. The cross objections are also dis- 
allowed, except in so far that the decree will 
contain a direction that the plaintiff will be 
entitled to bring the mortgaged proper- 
ties held by the contesting defendants to 
sale in case of non-payment of the decretal 
money which may be found due to him, sub* 
ject to a proportionate liability for the money 
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dne on the mortgrage effected by Jawed 
Hasain in favour of Rija Taeadduq BmuI 
Khan on the ‘ilat Daoember 18^5. The 
costa of the orosa-objsotion will be borne by 
the parties themselveB. 

Appeal dismissed. 


f 


ALLA.HA.BAD HIGH COURT. 

Seoowd Civil Appeal No. 1670 of 1917. 

December 18, 1919. 

Present: — Mr, Jastioe Tndball and 
Mr. Jastioe Bafiqae. 

MAHRAJ SINGH— Dbfbnoamt— 

APPSLLiNT 

versus 

PITAMBAR SlNGH— Plaintiff— 

Respondent. 

Custom— Pre*emjjJion—Wajib.iil-arz, entry »n, of 
•miahes of co^Bharer8, whether proof of custom -Appeal^ 
seeond^Finding of fact hosed upon one piece of evi- 
dence alone, whether binding. 

Where an entry in a loajib-uLarz dealing with 
pre-emption records the wishes of the co-sharers 
as to what should happen in the future, such entry 
is not binding on the members of the oo-parcenary 
body as a village custom, nor is such entry proof 
gf the existence of the custom of pre-emption. 

Where an Appellate Court bases a finding of f^t 
upon one piece of evidence alone without considering 
the whole of the evidence bearing upon the point, 
the finding is not binding in second appeal. 

Second appeal against tbe decree of the 
Second Addi ional .Fudge, Aligarh, dated 
the 2jth of AuKust 1917. 

Mr. Kailash 'Nuth Kq^u, for the 

Appellant. 

Dr. S. N. 5eu, for the Respondent. 

JUDGMENT.— This appeal arises out 
of a suit for pre emption based upon 
village custom The Courts below have 
both held that the existence of the custom 
was established. The plaintiff produced 
one wajih uhaiz and he called two witnesses. 
The defendant called other witnesses. As 
far as the oral evidence is concerned, ^ it 
merely consists of a parrot like repetition 
on the one side that the custom existed 
and on the other side that the custom 
did not exist, Tbe defendant also 


. V 

attempted to ebow that salei to strangeTs 
had taken plaos. The first Court on a 
ooasideratioo of the evideoce.as a whole 
desided in favour of the plaiotifE. Th$ 
judgment of the lower Appellate Court 
■hows that that Court considered nothing else 
but tbe waiih ul-arz. It held that the 
wajib ul'urz clearly recorded a cnstom under 
which the plaintiff was entitled to pre* 
empt and it upheld tbe decision of the 
first Court. If the decision of the Court 
below bad been based upon all tbe 
evidence on tbe record, we might perhaps 
have been bonod by its finding as a finding 
of fact, but in the present case its decision 
is clearly based upon the one document 
alone A reference to that document will 
show clearly that far from a custom 
being recorded by tbe oo sharers, they 
were expressing tbeir own wish as . to 
what should happen in tbe future. The 
oo-paroenary body consisted of Tbakurs, one 
Bobra and two or three Muhammadans, and 
the document merely states that among 
Tbakurs and Bohras a certain rule- was 
observed for pre-emption and that aniong 
tbe Muhammadans, the Muhammadan Law 
of pre emption prevailed. Clearly this was 
no village custom binding upon the 
members of the oo parcenary body nor was 
it a case of two customs existing side by 
side as the lower Appellate Court * has 
said. We have, examined the oral evidence 
in the case. As evidence it has no weight 
whatsoever. This case is very eimilAr 
to that of Second Appeal No, 1565 of 1917 
decided on tbe 15th of February 1919 in 
this. Court. We think that the evidence 
on tbe record is utterly insuffioieni to 
establish any custom of pre-emption in 
this village. . We, therefore, allow the 
appeal and set aside tbA decrees of the 
Courts below. The suit will stand 
dismissed with coats in ' all Courts, includ- 
ing in this Court fees on the higher scale. 

a 

Appeal allowed. 
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J4WAD HOailN V. EMPftROR. 

ALLA.HABA.D HLGE OOUai. 

ObIVIHAL MldOBLLANSOUS No. 242 OF 

1919. 

Deoember 18, 1919. 

present : — Jastioe Sir George Kdos, Kt. 

JAWAD HGSAIN and othsk'? — 

APPLlOAhTS 

tersus 

EMPEROR. — Opposite Party. 

Criminal Procedure Code (Act V of 1898), s, 497 — 
Bail^ Non-iaildble offence — Court, duty of. 

In considering . an application for bail from a 
person aoonsed of a noii>baiIable offence, the Court 
mast be satisfied b7 an esamination of the loves- 
tigation inquiry or trial, whether or not there are 
reasonable grounds for believing that the accused 
has committed such offence. In the latter case, 
the accused should be admitted to bail, but not in 
the former. 

Application for bail onder section 498 of 
the Code of Criminal Prooedare. 

Mr. Or Muherji, for the Applicants. 

The Assistant Government Advocate, for tbe 
CrewD. 
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supports tbe application for bail contains 
abaolotely no reason whatever why tbe 
aooased sbonld be admitted to bail. It 
does not help me in ooming to any con*' 
olasion whether the aconsed have or have 
not been guilty of a non-bailable offence. 
In tbe argumente addressed to me all that 
I have heard is that a case was Institut* 
ed in the Court below charging these same 
accused with an offence under seotioo 420, 
Indian Penal Oode. Tbe matter was con- 
sidered and tbe applicants admitted to bail. 
It is stated that the offence under section 
408 hardly differs from that under section 
420. 1 am unable to follow this inference. 

I see no reason to interfere and dismiss the 
application. The applicants must surrender 
to their bail and undergo the remainder 
of their sentences. 

Application dismissed. 


JUDGMENT.'^'Tbis is an application for 
admission to bail. Tbe applicants are under 
trial.for an offence under (eotion 408, Indian 
Penal Code. On turning to Schedule 2 
attached to tbe Code of Criminal Procedure, 
it will be found that offences nnder section i08 


are not bailable offences. Tbe Magistrate 
ID charge of tbe case has refused bail. A 
case of’ this nature has to be de^^U with 
under aeotion 497 of the Code of Criminal 
Procedure. Paragraph 2 of that section 
lays down that if it appears to a Court 
at any stage of the investigation, enquiry 
or trial that there are not reasonable 


grounds for believing that tbe accused hae 

snob offence but that there are 
sufficient grounds for further enquiry into 
hie guilt, the aooused shall, pending such 
anquiry, be released on bail. Prom this ii 
seems that the law requires that th< 
investigation, enquiry or trial which Ie 
^ oceediQg should ba examined and thal 
wore admitting to bail this Court shoulc 
oome to tbe conclusion that there are no1 
reasonable grounds for believing that the 
aooused has committed such offence. Par 
er that the peraon aooased of such ai 

reaaon^Kf released if there aopeai 

asaoRRil k believing that thi 

mu the offeno- 

Bed. The affidavit before me whicl 



PATNA HIGH COURT. 

Criminal Revi^os No. 20 OP 1919. 

Joly 1^8, 1919. 

present : — Mr. Justice Atkinson and 
Mr. Justice Adami. 

TEPANIDHI GOBINDA CHANDRA 

BHARATI AND oTBErtS— P etitioners 

versus 

EMPEROR— Respondent. 

Criminal Procedure Code Kof 1898), s. 239— . 

Joint trial of several accused for offences not arising 
out of same transaction, legality of— 'Transaction", 

meaning of. 

If accused persons have been wrongly tried 
together in respect of offences which cannot be 
joUitly tried together legally in point of law, the 
conviction so obtained against them is illegal and 
void and cannot stand. It is not a mere icregularityj 
it is a question of substance, and not of form. [p. 
771, col I.] 

If several aocused start togotlier for the same 
goal, this suffices to justify tUoii- joint trial under 
section 23vi of the Criminal Proci'duro Code, even 
if incidentally one of those jointly tried has dono 
an act for which the others may not be responsible, 
[p 771, col 2.] 

The foundation for the procodiu-e laid down in 
section of the Criminal Procedure C -lfti<;t[io 
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association of two persons concurring from start 
to finish to attain the same end. [p. 771, col 2J 

Community of purpose or design and continuity 
of action are essential elements of the connection 
necessary to link together different acts into on^e and 
the same transaction. In such cases the acts alleged 
to be connected with each other must have been 
done in pursuance of a particular end in view and as 
accessory thereto, [p. 772, col. 1.3 

Criminal revision against an order of 
the Sessions Judge, Cuttaok, dated the 28th 
June 1919, affirming that of the 
Deputy Magistrate, Cuttaok, dated the 4th 
June 1919. 

Mr, S. A, Asghar (with him Mr, Qajenira 

Prasad Das), for the Petitioners. 

Mr, Manohar Lai (Assistant Government 

Advocate), for the Crown. 

JUDGMENT,— The three aooused before 
us as petitioners in the present applioation 
were respectively charged with offenses under 
section 354 of the Indian Penal Code and 
under seotion 323 of the Indian Penal 
Code. Aooused No, 1 was the only 
aooused ohatged with the oommission of an 
alleged offenoe under seotion 354 ; and 
aooused Nos. 2 and 3 were charged with 
the oommiesion of an offenoe under seotion 
323 of the Indian Penal Code. 

Both offenoes are alleged to have taken 
plaoe on the 6th April 1919 at or between 
the hours of 7 and 8 p. m. 

Shortly summarised, the evidence in the 
ease appears to be as follows:— Aooused No. 
1 entertained sexual designs on a lady called 
Khiradmani, who was the wife of the oom- 
plainant; that on the evening inquestion seeing 
this lady passing throogh her garden not far 
from the fence which separated her house 
from that of the aooused No. 1, the aooased 
No, 1 seized her and endeavoured to forcibly 
retain her in his custody for an immoral 
purpose. The woman resisted, and called 
out for assistanoe. The incident took plaoe 
not far from the house of Musammat 
khiradmani herself; and aooordingly her 
husband and her aunt, hearing the oryof 
help uttered by Afwsamwa/ Sbiradmani, 
immediately oame to her assistanoe. 

Now up to this period of time aooused 
Nos. 2 and 3 were not in any way oonneoted 
with the aooased No. 1. There is no 
evidenoe on the reoord to snggest or prove that 
aooused Nos. 2 and 3 were particeps ctiminia 
with the aooased No. 1 in his aots or 





purpose relative to the assault whidh he 
committed upon Muaammat Khiradmani.^ 

Musummat Khiradmani’s husband having 
appeared upon the scene he immediately 
attacked the aooused No, 1; and apparently 
as the complainant seized the aooosed No. 
1 and got into band grips with him, 
aooused Noe. 2 and 3 appeared for the first 
time upon the scene, Aooused Nos, 2 and 3 
are the servants of the aooused No, 1, 
and evidently their intention was to free 
their master from the assault which was 
then being oommitted upon him by the 
complainant. 

These are the only facts which it is 
necessary to state to dispose of the legal 
matter of objection taken before us with 
regard to the validity of the conviction 
of the aooused. 

The three aoonsed were all tried jointly, 
upon joint charges. One charge was only 
referable to aooused No. 1, and the other 
charge was referable against acoused Nos. 2 
and 3 jointly. 

The point taken on behalf of the 
petitioners is that in this oase *1^® 
law does not justify or permit a joint 
trial of aoonsed Nos. 2 and 3 with acoused 
No. 1; because it is alleged that the respeotive 
offences with which the aooused were charged 
were not offences arising out of the satne 
or in the course of the same transaction^ ^ 

The general law as to the trial of 
aooused persons is embodied in seotion 233 
of the Code of Criminal Procedure; and 
seotion 233 provides that 

*' For every distinct offence of which any 
person is aoouBed there shall be a separate 
charge, and every snob charge shall be 
tried separately except in the oases men- 
tioned in the subsequent sections.*’ 

Suoh being the general law, the exceptions 
that follow must be strictly construed so 
as not to defeat the right of independent 
trial conferred by the general law. 

Now amongst the exceptions to the general 
rule laid down in seotion 233 of the Code 
of Criminal Prooedure is the class of ex« 
oeption provided by seotion 239. 

Seotion 235 is very much akin in 
phraseology with seotion 239, Seotion 239 
appears to be wider in scope than section 
235 ; but in the main the underlying prin- 
ciple and intention governing these sections 
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seems to be oommon. Seotion 239 providee 
that 

When more persons than one are 
aeonsed of the same offence or of different 
offences committed »ti tkf same iranaacttorif.,, 

they may be charged and tried together 

or separately as the Conrt thinks fit.” 

If accused persons have been wrongly 
tried together in respect of offences which 
cannot be jointly tried together legally 
hi point of law, the conviction so obtained 
against them is illegal and void and cannot 
stand. It is not a mere irregnlarity ; it is 
a question of substance, and not of form. 

The ruling of their Lordships of the 
Privy Council has laid the contest regard- 
ing this question at rest; and it is not 
open now to debate or discussion not- 
withstanding the earlier decisions in the 
Galontta High Court. 


What we have to consider in the presen 
case is whether the offence charged ai 
against the accoaed Nos. 2 and 3 was ai 
offence arising out of the *'sams transaction* 
10 respect of the main offence charged agains 
the accused No, 1; if not, then the righ 
of joint trial did not arise, and the tria 
would be illegal. 

It is conceivable that if persons wen 
tried together, who ought not to hav< 
been bo tried, that prejudice might accruf 
to an accused person which would be con 
trary to the spirit of fair trial, 

verything depends on the oonstruotipi 
0 section 239, upon the meaning and in 
^erpretation to be attributed to the wordi 
Sesame transaction,** or'* in the courst 
ot same transaction,** as used in thf 

to seotion 239. 

The learned Assistant Government Advo 
ate contends that one and the earn* 

Of circumstances that may exist, whereby 

soma oomoiitted which 

oonneokfl/ directly or indirectly 

wCse ““ 

in annn'f^ • an esseDtial ingredio] 

•ommitted 

asoertaining if th«*®**‘ oriterion f< 

ttitted arnL crimes so ooe 

The authorirr^^ transaotio 

■Mtion 239 an^ it 3 ^“ construction 

•kapter of tho n sections in th 

oE the Orimmal Procedure Ooi 


leave^ one under very little doubt as to 
the interpretation to be given to seotion 
239. 

The oases mainly relied upon are Em- 
peror V, Jefhalal (1), Emperor v, Datto Hanmant 
Shahapurhar (2) and Oh<yraguii Venkatadri v. 
Emperor (3). 

Out of these three cases 1 think the law 
as to the construction of seotion 239 is 
best enunciated by the decision of the 
learned Judges in Emperor v. Datio Hanmant 
Shahapurhar (2). The learned Judges say at 
page 54 of the report as follows:^ 

The word transanotion’ is unfortunately 
not defined in the Code and the meaning 
to be attached to it must be gathered from 
the context in which it occurs in various 
sections and illustrations. ” 

According to its etymological and die* 
tionary meaning the word 'transaction* 
means carrying through* and suggests, we 
think, not necessarily proximity in time so 
much as continuity of action and purpose* 
The same metaphor implied by that word 
is continued in the illustrations whete the 
phrase used is 'in the course of the same 
transaction'. In section 215, the phrase is 
used in a connection which implies that 
there may be a aeries of acts. Illustration 
(/) to that seotion indicates that the sue- 
OABsive acts may be separated by an interval 
of time and that the essential is the pro- 
gressive aotioD, all poiuting to the same 
object. In section 289, therefore, a series 
of acts separated by intervals of time 
are not, we think, excluded, provided 
that those jointly tried have throughout 
been directed to one and the same ob- 
jective. If the accused started together 
for the same goal this suffices to justify the 
joint trial, even if incidentally one of those 
jointly tried has done au act for which 
the other may not be responsible.** 

“We think the foundation for the procedure 
in that section is the association of tioo persons 
ooucurriog from start to finish to attain the 
same end.” 

A brief quotation may also be made from 
Ohoraguii Venkatadri v. Emperor (3) from 
the judgment of the learned Judge who de* 
livered the judgment of the Court: — • 

(1) 29 B. 449; 7 Bom. L. E. 527; 2 Cr. L. J. 480. 

(2) 30 B. 49; 7 Bom. L. R, 633; 2 Gr. L. J. 578. 

(3) 6 Ind. Ca3. St7i 33 M. 502; 7 .M. L. T. 290; *'0 
M. h, J. 220; 11 Or. L. J. 258; (1910) VV. H. 
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**Now what is the natare of the ooddos* 
tion coDtemplsted between different aots 
whioh would bind them into the same 
transaotion’? The idea oonveyed by the 
words ‘same iransaotion* seems to be ob- 
vioQs enoagh and it may be doubted wbe 
ther it oan be oompendionsly expressed in 
simpler and clearer language.*’ 

think — and this seems to be the eSeot 
of the decisions — that at least in a certain 
class of cases — the present case is alleged 
to bo within that category — community of 
purpose or design and continuity of action 
are essential elements of the connestion 
necessary to link together different aots 
into one and the same transaction. In such 
oases the acts alleged to be connected loitk each 
other must have been done in pursuance (f a 
pirticulnr end in view and as accesiory thereto 
or perh ips as suggested by the circumstances in 
which the acts in pursuance of the original 
design were done and in close proximity 
of time to those acts.” 

Many other decisions to like effect might 
be cited from the rulings of the Calcutta 
High Court. It is needless to refer to 
tbemi because speaking generally they all 
conform in principle with tbe authorities 
cited above. 

In our opinion tbe several authorities al* 
ready referred to lay down with accuracy 
and precision the correct legal principle to 
be applied in interpreting and construing 
section 2d9 of the Code of Criminal Proce- 
dure; and accordingly we apply tbe principle 
deduoible from the authorities cited to tbe 
facts of tbe case now before us. 

It cannot ba said on the evidence in this 
case to which I have already referred that 
there was any oontinaity of action or 
purpose between tbe act or aots committed by 
tbe accused Nos. 2 and 3 and the main prin 
oipal act committed by the accused No. 1. 
If the Crown bad been able to show by 
evidence some association between tbe 
accused No. I and accused Nos. 2 and 3, aotiug 
for a common purpose in execution of a 
common de^igo between tbe tbrea accused, 
then I think tbe charges agaiust tbe res- 
pective accused might have been jointly 
tried and might have been disposed of to* 
gether. 

But inasmuch us no such eviienoe was 
given, it appears to ua on the true inter* 
pretation of the law that the accused per 


SODS in this case, (he pstitioners before u?i 
have not been tried in aooordaooa with the 
law, and that their joint trial was illegal, 
and consequently it becomes our duty to. 
set aside the oonviotion of all the aioused 
as recorded by tbe learned Sessiooe Jadge 
of Cuttack. 

The learned Judge did not take into his 
ooDsideratioD tbe question of separate trial 
of the accused; the accused never took the 
point before tbe learned Judge, and of 
course he is in no wise to blame; t ut in our 
opinion the omission of the accused, to urge 
the illegality of their joint trial before the 
learned Sessions Judge does not debar them 
from asserting such right before us here now 
in revision. 

Accordingly we set aside the. conviction of 
the accused Nos. 1, 2 and 3 and direct that 
they be separately retried on the charges 
which have been separately preferred against 
them. 

Bedrial crde el. 


ALLAHABAD HIGH COUaT. 

CaiiiiNAL Rbvisdm No. 580 op 1919. 

November 19, 1919. 

Present ; — Mr. Justice Ryves. 

RiM CHANDBR AMD OTdERS — 

PST.TiONEK? 

versus 

EMPEROR— Opposhe Parit. 

Griminal Procedure Code (Act V of s. 408 — 

Accused, trial of, for specific offence — Acquittal — Subsf- 
quent trial on 8a}nc facts for same offence, legality of. 

Where a person is tried for a speoido offence and 
is acquitted, he cannot subsequently be tried for 
the same offence upon the same facts, [p. 773, col. 1 J 

Criminal ravision from an order of the 
Additionil S.-asions Judge, Mi zipur, 
dated the lat September 1919. 

Mr. A. P. Dubs, for the Applicant. 

The Assistant Government Advocate, for 
tbe Crown. 

JUDGMENT.— Eight persons, all Rurmi.®, 
weie convicted by a Magistrate of the 

first o'ass of rioting, and causing grievous 

• • •• ' * 
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hortf and c^entenoed to various terms o! 
imprisonmeot and to pay fines. On appeal 
the learned Additional Sessions Jnd^e of 
Mirzapnr altered the oonviotion to one 
under seetion 1 47 read with seotion 323 
of the Indian Penal Code. 

On revision before me it was ari^ued 
that this trial was barred by the provisions 
of seotion 403 of the Code of Criminal 
Prooedure. It appears that there was a 
not of some sort between oertain Brahmins 
and oertain Knrmis. The Polios oballaoed 
the Brahmins. Therenpon one Dina Nath, 
a Brahmin, filed a complaint in the Court 
of Muhammad Mahboob Alam, a Magistrate 
of the third olass, oharging all the present 
applioants with rioting with the oommon 
object of causing hurt to the Brahmins. 
That learned Magiptrate convicted four of 
the accused and acquitted six. He con8e> 
Quently held that no charge of rioting had 
been made out and passed his order under 
seotion 323 of the Indian Penal Code against 
four only of the Knrmis. This was on the 14th 
of May 1919, These four persons appealed 
to the District Magistrate, who dismissed 
their appeals and went on to direct that 
eaoh of the four appellants shonld execute 
a bond to keep the peace under section 106 
of the Criminal Procedure Code. There- 
aity one Ramchander, another Brahmin, 
led a complaint on which this trial was 
® d. It ig argued that the facts which 
were the subject of enquiry io the first 
before Muhammad Mahboob Alam are 
sxac ly the same as the facts which were 
OQQQired into in this trial and the persons 
caused are the same. It seems to me, 

4rV^ Qoder the provision of section 

^ they cannot be tried again. 

I ^ allow this application. 

thB ^ j oonviotions and direct that 

fines if*n^M liberty and the 

If paid, be refunded to them. 


AppUc tion allowed. 


PATNA HIGH COURT. 

Criminal Revision No. 402 ow 1919. 
December 12, 1919. 

Pre5en<:— Mr. Justice Adami. 
MAHESH DUTT SINGH and others — 

Petitiosbrs 

versus 

EMPEROR —Opposite Party. 

Penal Code (Act XLV of ISfio), s. '47— Rton'n^— 
Unlawful assembly, finding as to, whether necessary 
-“Comnction, whether maintainable. 


In tho absence of a finding as to the exiatenoe of an 
unlawful asaembly, a conriotion under seotion 147 of 
the Penal Code cannot be maintained, [p. 774, col. 2.] 

Poreah Nath Sircar ▼. Emperor, 3 i C. 295; 2 C. L. J. 
616; 3 Cr. L. J. 15 <, referred to and explained. 

Criininal revision against the order of the 
Sessions Judge, Monghyr, dated the 18th 
September 1919, dismissing the appealofthe 
petitioners from their conviction and sentence 
by the Deputy Magistrate, Monghyr, dated 
the 29th August 1919. 

Mr. O, C. Pal, for the Petitioners. 


Mr. N. P. Sinha, for the Opposite Party. 

JUDGMENT. — This is an application for 
the setting aside of an order passed by the 
Deputy Magistrate of Monghyr convicting 
the petitioners, and sentencing Mahesh Dutt 
Singh to a fine cf Rs. 100 and the rest of the 
petitioners to a fine of Rs. 50 each under 
section 147 of the Penal Code. 

The petitioners were charged with being 
members of an unlawful assembly who met 
together with the oommon object of looting 
by force the crops standing on plot No. 124 in 
village Ghandanpura. It seems that original- 
ly this bolding belonged to the petitioners and 
was sold by them and bought by Jhangu who 
however, could not get possession at first, 
with the result that in the survey record it 
was entered in the name of one Ramlal, one 
of the defence witnesses. The purchaser 
Jhangu then instituted a suit to have the 
Record of Rights corrected and to be put in 
possession of the land. He obtained a decree 
against the present petitioners and was put 
in pOBseasioD by the Court. In the holding 
there was a plot No. 124 measuring 1'36 
acres. This plot formed one of the plots 
which Jhangu had claimed in the plaint in 
this suit, but in the decree and in tho Dakhal- 
dahani the area of the plot was given as 
’36 instead of r^6. The petitionf r.-^' u^pna- 
rently came and looted tho coppj nf jjifg 
plot No. 124 on the grruuiij thr*,*; in tha 
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Civil Court possession only of *36 of the 
plot had been given to Jhangn, It may 
be mentioned that Jhangu’s suit had been 
decreed in full and that the petitioners 
were parties to that suit, and, therefore, they 
oan be taken to have had information what 
land was covered by it. Furthermore, 
there had been oases under seotions 144 
and 107 oonoerning the same land. The 
Deputy Magistrate found that the petition- 
ers had come in to this land, looted the 
oropa and used foroe, and oonvioted them 
as above mentioned under section 147. 

There had been a separate charge of 
theft, but no separate sentence under sec- 
tion 379 was found to be necessary. The 
learned Sessions Judge upheld the conviction 

and sentence on appeal. 

The chief points put forward by the 
learned Vakil in this Court are (1) that 
the petitioners acted hona fide, being misled 
by the mistake in the decree and Dakhal- 
dahani, (2) that neither of the Courts have 
ome to a finding as to the common object 
of the assembly or definite findings as to the 
details of the offence charged. 

With regard to the first ground the 
matter has, I think, been satisfactorily 
considered and dealt with by the lower 
Courts, and it is quite clear that the peti> 
tioners must have known that the mistake 
in the decree was merely a clerical one, 
and that the decree was meant to cover 
the whole plot, also that possession had 
been made over to Jhangn of the whole 
plot, though only an area of *36 was men- 
tioned in the Dakbaldahani. 

With regard to the second ground, it is 
quite true that in neither of the jadgments 
of the lower Courts is there a finding as to 
the common object of the assembly, or of 
the fact that the petitioners were members 
of an unUwfnl assembly. The learned 
Sessions Judge merely says: ‘ I am satipfied 
that rioting did take place and that the 
crop was looted as stated by the complain- 
ant,*’ while all that the Deputy Magistrate 
says is: “From the evidence on the record 
1 come to the conclusion that he (the 
complainant) was disturbed in possession 
of the land at the time of reaping, and 
the accused did commit the offence with which 
they are charged.” 

The learned Vakil cited the case of 


Poreek Nath Sircar v. Emperor (l) where, 
however, the common object found differed 
from the common object charged against 
the accused. Certainly in this case there is 
no finding as to the existence of an un- 
lawful assemby in either judgment which 
satisfies the requirements of the law. The 
petitioners, however, were charged wi^ 
theft, and it is made out and proved that 
they committed the theft, and the Courts 
found them guilty of that offence though 
no separate sentence was passed under sec- 
tion 379, Indian Penal Code. 

I set aside the oonviotion and sentences 
passed under section 147 and confirm the 
oonviotion under section 379 and under 
that section sentence them to the period 
of imprisonment they have already under- 
gone, and Mahesh Dutt Singh to pay a 
fine of rupees one hundred or in default ,, one,> 
month’s rigorous imprisonment and the rest.; 
of the petitioners to pay a fine of rupees 
fifty each or in default two weeks* rigorous 
imprisonment. 

Order accordingly* 

(1) 33 0. 296j 2 0. h. J. 616; 3 Cr. h. J. 163. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Misobllakeous Afplioatiom Ne. 377 

OF 1919. 

June 17, 1919. 

Present: — Mr. Kanhaya Lai, J. 0. 

PAQIRAT LAL and othbhs — Aocosbd — 

Applicants 

versus 

EMPEROR — Opp 681 TB Pabtt. 

Griminal trial— Magistrate, whether can inspect 
scene of occurrence — Procedure, 

It is not only not objectionable but in man^ owefl 
highly advisable that a Magistrate trying a oriminal 
case should himself inspect the scene of occurrence, 
in order to understand fully the bearing of the 
evidence given in Court; but if he does so, he should 
be careful not to allow any one on either side to wy 
anything to him, which might perjudice his miud 
one way or another, [p. 776, col. l.J 

Application for transfer of the case from 
the Court of the Magistrate, let Class, 
Lucknow, dated the 29th May 1919. 

Mr, Mumtae Hussain, for the Applicant. 
The Government Pleader, for the Crown. 
ORDER— This is an application for the 
transfer of a criminal trial pending in the 
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Court of a Magistrate of the First Oliss 
et Lnoknow. There are nine aoonsod. 
Their allegation is that the trying Magis- 
trate went to the village where the alleged 
ooonrrenoe ie said to have taken plaoe, 
withoat informing the aeonsed or their 
Pleaders, and not only saw the house of 
the deoeased Bholai hat made enquiries 
from varions persons as to the facts of 
the ease, inolnding the nature of the entries 
whioh the Patwari had made in his 
papers, but made no written record 
thereof. 

It is admitted by the learned Connsel 
for the applioants that two of the aoonsed 
Muhammad Khan and Ibrahim, who lived 
in the village, reached the place where 
the Magistrate was making tbo enquiry, 
soon after his arrival; but there is nothing 
to show that the other accused had any 
information that such an enquiry was in- 
tended to be made at the village. The learned 
Government Pleader admits the general 
correctness of the allegations made in 
paragraph 5 of the petition and states 
that the trying Magistrate has no objec- 
tion to the case being transferred, if this 
Court thinks that a transfer is desirable. 
As pointed out in Xaln, In the matter cf the 
petition oj (1) and i2ai v. -Ewiperor (2), 

it is not only objectionable, but in many oases 
highly advisable, that a Magistrate, trying a 
criminal case, should himself inspect the 
scene of the occurrence in order to 

understand fully the bearing of the evidence 
given in Court; but if he does so, he 
should be careful not to allow any one 
on either side to say anything to him, 
which might prejudice his mind one way 
w the other. In this case the learned 
Magistrate went out of his way in making 
enquiries on the spot in order to satisfy 
himself how the facta stood, withoat 
previous notice to seven of the accused 
and in their absence. It is possible that 

Magistrate may be able to 
B ake off the impression which that 
enquiry may have made on his mind, if 
* was unfavourable to the accused, and 
eonBue himself during the trial to the 
kI* which may be recorded in Court, 
1 18 not likely tbat the aaeased 
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would have the same confidence which 
they would have had, had no such 
enquiry been rn'ide. It is desirable, there- 
fore, that the case should be transferred to 
some other Magistrate competent to try 
the same. 

The application is allowed and the 
District Magistrate directed either to try 
the case himself or send it for trial to 
any other Magistrate subordinate to him 
who may be competent to try the same. 

Application alloioed. 


PATNA HIGH COURT. 

Orimimal Revision No. 379 ov 1919, 
November 26, 1919. 

Pretent: — Mr. Justice Adami. 
ENAYET KARIM and others — Petitioners 

vertut 

EMPEROR— Opposite Party. 

Evidence Act (I of 1872;, s. 8-^Penal Code ( Act 
XL7 of 186Q;, s. 147 — Evidence doubtful— Conduct, 
subsequent, of accused, whether can be considered as 
evidence against him. 

Where the evidence against a person charged 
with an offence under section 147, Penal Code, is 
open to doubt, his conduct sometime after the 
occurrence cannot be taken to be such evidence of 
conduct under section 8 of the Evidence Act as 
can be used against him in the case. fp. 777, ool. 2,J 

Criminal revision against the order of the 
Judicial Commissioner, Chota Nagpur, dated 
the 30th September 1919, 

FACTS of the case appear from the 
judgment of the Judicial Commissioner 

which was as follows: — 

"Ten persons, all constables of the 
Daltonganj Thana, have been tried for 
rioting and other offences, of whom three 
have been acquitted. The other seven, who 
have been convicted of rioting only and 
sentenced each to three months* rigorous 
imprisonment and fine, now appeal. 

The affair arose out of a party of con- 
stables, 5 or 6 in number, having a dispute 
with Gajadbar Lai, a merchant of Daltonganj 
town, regarding the sum to be paid for 
some rice whioh the constables were 
wanting to purchase. While the dispute 

was going on, some more constables arrived 
v/Ith and there followed a some- 

what* o';o sided fight in which the con-» 
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Bbables beat Gajadbar Lai and His brothers 
and Bcme other ebopkeepers, tbemselves 
e^eapiniT without injury. 

Ten of the shopkeepers reeeivcd injuries, 
more cr less severe, which were medically ex- 
amined the same day by either the Civil 
Surgeon or Assistant Surgeon. These men 
were Jagmohan (P. 6), who received 
three injuries including a broken arm, 
Lalji (P.5) three injuries, Sitaram (P. 9) 
one injury, Boudh (?. 2) four 'njaries, 
Khublal (P.3) two injunep, Loohi (P. fc; 
one injury, Gajadhar (P. 1) five 
Dnkhi (P. 4) four injuries, Deyal tr. i) 

two injuries. , 

Of the above Boudh and Khublal^ are 

the brothers of Gajadhar. All the injured 

men sell grain in the Daltonganj Bazar, 

except Jagmohan who eells sweetmeats. 

The occurrence took place in the morning 
publicly and is oonolusively proved by the 
above named and other witnesses. The 
common object of the copstables as set 
forth in the charge of rioting is to 
terrorize by means of criminal force the 
shopkeepers of Daltonganj Bazar to sell 
articles at a cheaper rate to the constables/ 
This comes within the fifth olansc of sec 
tion 141. The long list of injured shop- 
keepers indicates that this probably was 
the common object. Another view is that 
the constables who came up later realised 
that there was a quarrel between the 
first batch and the grain dealers ai.d 
rallied to the support of their comrades, 
heating any one of the opposite parly who 
crossed their path without any clear idea 
of the details of the quarrel. In that case 
their common object was voluntarily to 
cause hurt which comes within the third 
clause of section 141 {vide section 40j. ^ In 
any case the offence committed was rioting, 
It is not suggested that there was the 
pmallest excuse for the constables. The 
defence cf each of them is that he indi- 
vidually was not present. Tbe only point 
for ooDsideration accordingly is the matter 
of identification. 

Soon after tbe occurrence the Deputy 
Oommiceioner paraded the oocstables found 
at the Thana and invited such of the in- 
jured meu as he found to coire and 
identify the assailanle. He took notes of 
what happened, He held another test of 


7 ; [ 1620 - 

the same kind at his bungalow tbfil eama 
day, at which some more constables' were 
present. Next day another identification 
was held by Babu Kshitisb Ohandra 
Sarkar, Deputy Magistrate. 

Enayet Karim was present only at the 
first and third identification tests. At boih 
of these and in Court Qeijadhar and his 
brother Khublal identified bim. They 
assign bim the most prominent part at the 
beginnieg of ihe affair. Their minds were 
then clear and they are not likely to he 
mistaken about bim. 

Madar Bux was present at the first aud 
third test. Gajadhar and Khublal identified 
him too on both occasions, and in Court 
Gajadhar says he was the man who gave 
the first blow a slap. Boudh also 
identified him at the first test and 
in Court but loft him out at tbe i^tliird 
identification. 

Raghunandan Dube was present at the 
first test, but apparently not at the second and* 
third. Lalji and Rameshwar identified him 
cn lhat occasion and in Court. The former 
says he was the man who struck him. 

All Bux was present at the first and third 
tests. On both these occasions and in Court 
he was identified by four witnesses, namely, 
Gajadbar, Dnkhi, Lcohi, Sitaram. 

Muhammad Hussain was preient at the 
second and third tests. Dukhi identified 
him on both occasions and in Court. Par- 
meswar who was not present at the third 
test, identified him at tbe second test 
aud in Court. Bon^h identified bim in 
Court but has not done so previously. 

Hafiz Khan was present at the second and 

third tests. Gajadhar identified him at both 

aud in Court. Khublal missed him at the 
second test but identified him at the third 
test and in Court. Boudh identified him only 
in Court. 

Banslooban Singh was present at the 
second ^nd third tests. Gajadhar and Dukhi 
identified bim at both these and in Ocuit. 
Gov'nd Ram, who was absent at the thiid 
test, identified him at the second test 
and in Court Jagmohan identified him only 
in Court. 

The number of constables present at the 
iLiee tests was respectively 42, 22 and 6fi- 
The idenlifioation is proved to have been 
independently made by the ivitofu^fi QWiDg' 
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to the preoaations taken in eaoh ease. 
The witnesses, moreover, have on the whole 
shown oonsiderable caution in the way they 
iodentified. That being so. the fact that two 
of the witnesses independently agree in 
identifying an individual is in iteoH 
very strong evidenoe against that indi* 

vidual. 

It is not olearly proved that the witnesses 
made any mistakes except in the ease of 
Rambahadnr, one of the men acquitted. The 
Magistrate hasaooepted the defence evidence 
that he was at the Treasury at the time 
of occurrence, but at the second teat Gaja* 
dhar and Govind identified him. Whether 
or not be resembles some other constables 
in appearance does not transpire. The fact 
of this wrong identification, however, should 
lead us to treat the evidence of Gajadbar 
and Govind with somewhat more caution 
than that of the other witnesses. Making 
fall allowance for that, I do not think the 
evidenoe of identification, pure and simple, 
is shaken except in the case of Hafiz 
Khar, If there were no other evidence 
against Hafiz Khan, I should be inclined 
to give him the benefit of the doubt. Other 
evidence is forthcoming, however, from 
Babn Kshitish Chandra Sarkar about an 
oocurrenoe which took place in the course 
of the third teet identification. Hafiz 
Kbau was then ringleader of a party of 
the constables who male a demonstratioo. 
He auuounoed that the constables as a body 
would all go to the Bazar again and loot 
Ro that they could all be tried together. He 
actually started to gooff with his following, 
tut was checked before be left the I haua 
compounds. Leaving out of consideration 
any remark of a confessional nature that 
he made at the time, this oondnot is hardly 
oonsis ent with his innocence. 

The evidence of alibi has been fully 
dealt with by the Magistrate. I consider it 
to be worthless so far as the present appel- 
lants are ooucerned and 1 think lliora is 
no reasonable doubt of the guilt of uny 
of them. 

The appeals are accordingly dismissed.’ 

Messrs Sami and Athir Hnss^’ht, for fhe 

Petitioners. 

The Assistant Government Advocate, for 

Ihe Cipjtn, 


JUDGMENT. — This was a Rule issued 
on the Deputy Commissiouer of Daltonganj 
to shew oau^e why the conviction of the 
accused Hafiz Khan should not be set 
aside, and why the case of the petitioner 
Banslochan Singh should not be considered 
by the Judicial Commissioner. 

The two petitioners are constables who 
were convicted by the Deputy Magistrate 
of Daltonganj and sentenced to three months* 
rigorous imprisonment each and to pay 
a fine of Rs. 20. They and others were 
found guilty of being members of an 
unlawful assembly met together with the 
common oh jest of terrorising the shop- 
keepers of Daltonganj with a view to 
making them decrease the price of rics. 

On appeal the learned Judicial Commis- 
sioner upheld the conviction of these two 
petitioners and they have now come up 
to this Court, on the ground that the 
learned Judicial Commissiouer in appeal 
had, io the case of Banslooban, not pro- 
perly considered the evidence, and in the 
case of Hafiz Kbao, bad expressed doubt 
as to his presence in the unlawful assembly. 

In the case of the petitioner Hafiz 
Kban the Rale must, I think, be made 
absolute. The learned Judicial Commissioner 
agrees that the presence of this man at 
the unlawful assembly is open to doubt 
and that he would be inclined to give 
him the benefit of the doubt, were it not 
that during the cou.se of a test identi- 
fication during the inva-tigation into the 
offecca, Hafiz Khan was a riogleader of the 
onstables and made a demonstration. This 
conduct of the petitioner, sometime after 
the occurrence, cionotbe taken to be snob 
evidenoe of onduot under section 8 of 
the Evidence Act as could be used against 
h .m in a charge under section 1^7, Indian 
Pena! Code. 

With regard to Banslooban Singh, in 
the ti'st place it has been argued that 
tlie .judi3iLl Commiseionex did not oonaider 
bis case, but when the Rale was issued 
it was probnble that certain portions of 
the Appellate Court’s judgment were not 
called to the attention of this Court 
That judgmsfit shows olearly that Bans- 
loohan’s case was considered. It was found 
that he had be3n identifiei on two oc- 
casions by three persona at test identi- 

fioation and (bat tbongb the learned Jodj. 
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dial Oommiaaioner stated elsewhere that 
the evidenoe of two of the persons who 
identified him must be reaeived with oiu- 
tion, it is clear that he was satisfied that 
with regard to this man the evidenoe was 
sufficient. He says for instance: I do 
not think the evidence of identifioatibn, 
pure and simple, is shaken except in the 
case of Hafiz Khan,” It is further con- 
tended that the case against Bansoloohan 

Singh should not succeed, beoause the lower 

Appellate Court came to no definite finding 
as to the common object of the aesemb'y- 
He said that it was probable that the 
common object was to terrorise the shop- 
keepers by a show of criminal force to 
reduce their prices, but another view 
might bs taken that later on the other 
constables came and joined the assembly 
only with the object of supporting their 
oomrades without knowing the details of 
the quarrel. I gather from this that the 
learned Judicial Commissioner meant that 
he found that the object was to terrorise 
the shopkeepers, though another view 
might be put forward with which he was 
not altogether in agreement. In any case 
J am of opinion that the judgments of 
both the lower Courts sufficiently show 
that when the beating took place by the 
constables, there was a dispute as to the 
price of rice and that the members of 
the asaembly were tiying to force the 
shopkeepers to reduce their prices. The 
common object, I thiok, was the same 
throughout. I can see no reason to find 
that Banslooban Singh was not rightly 
convicted or that his oaee was not properly 
considered. 

The Role, so far as it concerns him, will 
be discharged. The conviction and fentenoe 
of Hafiz Khan will be set aside and be will 
be set at liberty. Banslooban Singh will 
fcurrender to his bail and serve out the 
rest of his sentence. 

Rule partly dttcharged. 


CALCUTTA HIGH COURT, 
Cbiminal Rbvisioh No. 271 op 1919. 

May 28, 1919. 

Pretenti — Mr. Justice Walmsley and Justice 
Sir Syed Shamsul Hnda, Kt. 
SURENDRA NATH MANNA— Aooosid 

4 • 

— Petitjonbb 

versus 

EMPEROR — Opposite Party. 

Criminal Procedure Code {Act F of J898J, «8. 110, 
1 1 8 — Security for good behaviour —Statements of 
approvers in dacoity cases^ value of — Corrohorationf 
whether necessary— General reputef Police suspiciont 
whether can he made basis of — Evidence of good 
character^ value of. 

The Police, having failed to establish the gnilt 
of the accused in regard to three speoifio charges 
of dacoity, instituted proceedings against the accused 
under section 110, Criminal Procedure Code: 

Held, that the Magistrate was not wrong in 
initiating proceedings under section UO of the 
Criminal Procedure Code but, in such circumstances, 
the evidence against the accused must be very 
satisfactory before security can be demanded of 
him under section 118 of the Code. [p. 779, ool. 1.] 

Statements of approvers in different dacoity 
oases implicating the accused in a proceeding under 
section 110 of the Criminal Procedure Code ought 
to bo left out of consideration, if there is nothing 
to corroborate them. [p. 779, col. 2.] 

Where in a proceeding under section 110 of the 
Criminal Procedure Code the prosecution witnesses 
for general repute say that they believe the accused 
to be a thief or a dacoit, but in croas*examination 
they admit that their suspicion is the outcome of 
house searches and arrests by the Police, the accused 
is entitled to the benefit of the admission by the 
prosecution witnesses as to the origin of their 
suspicion. Where there is positive evidence for the 
defence that the accused is a goqd man, it is not a 
sutfioient reason for casting it aside to say that 
proof of malice against the accused on the part of 
the prosecution is wanting, [p. 780, cols. 1 & 2.] 

Babas Atulya Oharan Bose aod Sir Bhusan 
Buttat for the Petitioner. 

Mr. Orr, for the Crown. 

JUDGMENT. 

Waluslbt, J., — The petitioner Snrendra 
Nath Manna baa been bonnd down under 
seotion 118 of the Criminal Procedure 
Code in bis own bond of Rs. 800 with 
two sureties in the sum of Rs. 300 each 
to be of good behaviour for three years. 

It appears that there were nnmeroas 
daooities in the neighbourhood of peti- 
tioner’s village in the year 1915. One 
of these dacoitiee was committed at Raji- 
pur in December and a man named Ba- 
bir Das Bagdi was arrested; be made a 
eonfession implicating the petitioner, a^d * 
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tbe latter was arrested some time in 
January 1916: he was oommifcted to the 
Sessions, and in Fehrnary 19 ; 7 be was 
aoqaitted by this Court on a referenoe 
under seotion 307, Criminal Prooednre Code, 
bfing made by tbe Sessions Jadge. The 
same Babir Das Bagdi named the petitioner 
as an assoeiate in a daooity at Sbamser* 
par, wbiob took plaoe on Jannary 19, 1916: 
apd the petitioner was oommitted to the 
Sessions on that obarge also: be was ao- 
quitted in June 1916. 

In May 1918 there was a daooity com* 
mitted in tbe village of Joynagar and a 
man named Asba Bagdi was arrested: he 
made a oonfession implioaiing tbe peti* 
tioner, and the latter was arrested on 
May 12, 1918: be remained in onstody 
until July 6, 1918, when he was disobarged, 
but on the same day tbe present proceedings 
under seotion 110, Criminal Prooedure Code, 
were initiated. 

These faota are important. Tbe peti- 
tioner spent the whole of 1916 either in 
onstody or on bail awaiting a 6nal decision 
upon tbe charge of daooity, and he was 
arrested again in May 1918 and kept in 
custody for nearly two months, again 
npoD a obarge of daooity. The PoHoo 
have, therefore, failed to establish his 
Kuilt in regard to three speoiBo oharnes, 
And immediately on their third failure the 
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pur daeoities, but Babir Das Bagdi names 
several other daooities in wbiob be says 
that Surendra took part. Asha Bagdi 
does tbe same. With regard to these 
other daooities 1 think the learned Ma- 
gistrate was quite wrong in holding that 
there was any oorroborative evidenoe, 
that is to say, as against tbe petitioner. 
He mentions tbe finding of a sword in 
Surendra’a tank in 1918, whioh was identi- 
fied by tbe oomplainaut in tbe daooity 
oase at ELbedah, but it does not appear that 
the disappearanoB of a sword was mentioned 
to the Police. The witness (P. W. No. 6) 
is most unsatisfaatory: he oontradiots him- 
self about tbe recovery of some earrings 
ia a way wbiob makes it impossible to 
believe him. (Parentbetioally I may re- 
mark that one part of his statement is 
pure hearsay and should not have been 
admitted ) The injury on Manik’s person 
tbe s^ord found in Manik’s bedding 
and the notes found on Manik's person 
lend no corroboration to tbe approvers as 
against Surendra the petitioner. Lastly tbe 
learned Magistrate alludes to tbe eivdenoe 
given by some goldsmiths, P. Ws. Nos. 91, 
92, 93. Tbe two latter who melted tbe 
gold say that they told the Polioe at 
onoe: they are not friends of Surendra.^and 
there is no reason why they should be 
obossn for snob a oompromisiug job. 1 should 
be disposed to regard tbeir evidenoe as 
ludiorons. As this is all the evidenoe to 
oorroborate tbe approvers so far as Surendra 
is oonoerned, 1 think statements of tbe approv- 
ers ought to have been left out of oonsidera- 
tion, and it follows that there is nothing to 
oonneot Snrendra with any partioular daooity. 

Tbe proseoatioD has further tried to 
show that Surendra has spent money 
lavishly on wine and women, but it is clear 
that be was at one time well-to-do, and 
be may quite possibly have raised the 
money in a legitimate way. Tbe same 
evidence is used to prove assooiation with 
bad obaraoters, 1 think only one ex-oon- 
viot is mentioned in tbe evidenoe, Gonesh 
Sbou. The learned Magistrate refers to 
the evidenoe of P. Ws. Nos. 102 to 107 but 
what they say is not very olear, and 
amounts to little more than that Surendra 
is leader of a gang, among whom are 
some men who were oocvioted in 1917, 
The other evidenoe is merely that Surendra 



INDIAN OASES, 


780 

RAM CHARDRA V. EMPEROR. 

lived a dissipated life in company with 
men beneath him in social status. Of 
course, such evidence has its value but it 
does not carry the case far. 

Lastly evidence of general repute is 
assailed, and a two-fold criticism is made, 
firstly, that much of the unfavourable evi- 
dence results entirely from the action 
taken by the Police and secondly, that 
the favourable evidence given by one or 
two prosecution witnesses and by many 
defence witnesses has been brushed aside 

in a most summary manner. 

I think both these objections must bo 
sustained. It is true that a great many 
people from Surendra's own village of 
Raranarayanpur and from adjoining vil- 
lages say that they believe him to be a 
thief and a daooit, but over and over 
agaio they say in cross examination that 
their suspicion is the outcome of the house 
searches and the arrests. The learned 
Magistrate has not attempted to make 
allowance for these admissions. It is, of 
course, very difiScult for a witness to say 
what bis grounds are for suspecting a 
neighbour, if he cannot give concrete in- 
stances of suspicious conduct, but when 
the witnesses admit that one reason at 
least was in fact that the Police suspected 
Surendra, the accused ought to have the 
benefit of the admission. In the circumstances 
of this case it is particularly necessary 
that regard should be paid to the origin 
of the suspicion, for villagers are only 
too ready to believe that there must be 
something to justify repeated arrests and 
house searches. 

Then as to the defence evidence the 
learned Magistrate says there is no satis- 
factory evidence to show that the case is 
due to party feeling and quotes two wit- 
nesses who say that there is no doladali 
in the village. He does not consider that 
if there is no daladali, it is a very remark- 
able fact that so many witnesses are 
ready to give Surendra a good character. 
Some witnesses, however, say that there is 
daladali and that Umesh Chandra Ear 
p. W. No. 28 is head of one party. P. W. 
No. 82 admitted that Umesh made him 
attend as a witness. It seems, therefore, 
quite possible that there is a quarrel in 
the village. But he that as it may, there 
is the positive evidence that Surendra is 
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a good man, and it is not a ' suffioiept 
reason for casting it aside to say that 
proof of malice is wanting • 

Prom this review of the evidence and 
of the Magietrate’e judgment, my oonolui 
sions are that the judgment is vitiated by 
three main defects, first, that various state- 
ments have been treated as corroborative 
nf the approvers which, even if ^truBj 
do not corroborate them as against 
Surendra: secondly, that the Magistrate 
has failed to taka into his con- 
sideration the admitted effect of the house 
searches and arrests in originating th6 
general repute which ia said to attach tO 
the petitioner and thirdly, that the Magis- 
trate has omitted to consider the volume 
of evidence directly in favaur of the pet!* 
tiooer. 

On these grounds I think the order ro% 
quiring the petitioner to give security must 
bs set aside. 

SdAMSUL Hodj, J. — 1 agree. 

Order set aside. 


PATNA HIGH COURT. 

Criminal Rbvisiom No. 3^6 op 19'19. 

October 15, 1919. 

Present: - Mr. Justice Das. 

RAM CHANDRA MARWARI— Pbihionib 

versus 

EMPEROR— Opposite Party. 

Bihar and Orissa Excise Act (II of 19!6>, s. A7 (a) 
^Illegal possession of cocaine— Place accessible to 
several persons, effect of — Possession oj accused* 

In order to convict a person of being in illegal 
possession of contraband goods, it is necessary to 
fix him with knowledge of their existence in the 
place where they were found. If the place is one 
in which several persons have an equal right of 
access, the goods cannot be said to be in the posses- 
sion of any one of them. [p. 781, ool. 1.3 

Criminal revision against the order of t.*e 
Sessions Judge, Bhagalpore, dated the 5th 
September 1919, dismissing the appeal of 
the petitioner against the order of the 
Deputy Magistrate, Bhagalpore, dated the 
2t)tb August 1919, convicting the accused 
under section 47 (a). Act It of 1915, Bihaf 
and Orissa. 
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Messrs. K. N. Ohowdhry^ H, L. Nandk^nlyart 
Qourchandra Pal and Barana$i Prosad J lUn- 
jihunwaXat for the Petitiooer. 

The Assistaot Governmeot Advooate, for 
the Opposite Party. 

JUDGMbINT. — It seems tome that this 
applioation oan be disposed of on a very 
ehort point. The petitioner, who is a rioh 
Marwari and the proprietor of threa 
shops, has been ooovioted of illegral posses- 
sion of ODoaine. It appears that at the 
time of the searoh. the Esoise Sab-In- 
Bpeotor took with him a large number of 
persuns, many of whom have not been 
examined in the oase, and that the oooaine 
was discovered on a shelf, two or three 
oohits from the western door leading to the 
verandah. The learned Sessions Jndge, 
disoassing the evidenoe in the oase, s^ys 
as follow^:— “The qnestion is whether the 
appellant mast have been aware of its 
existenoe or whether it oonld have been 
introdnoed into hie shop unknown to him or 
his servants.” I aooept the drat portion of 
the investigation which the learned Jndge 
proposes for himself, bat not the second. 
It seems to me that the petitioner oan 
hardly be convicted if the ocoaiue was 
mtrodoced into the shop aukaown to the 
petitioner, bat not iinku)wn to his eorv^nts. 
In the case of Jognban Qhose v. Smptrjr 
(0 the late (Jbief Jastioa of the 
paloatta High Court said as follows: “it 
*9 well establiebed, and is an elementary 
rale foandel on common sense, tnat where 
he place in which an article is found is 
one to nbioh several persons have 
fj® ^ acoeBp, it cannot be said to 
e poBFeasioD of any one of them.” 

Place where the cocaine was foand 
jnolf, two or three cubits from toe 

verandah, it seems to me 

ennai \ peticioaer bad 

whifth*^'f*u ^ 1 °^ aooass to the ahulf, a view 
Kpnm n. ^ ioaroed Judge seems to accept. 

ea^l sbeU, it was 

80 ‘ ^ to OQteiders. That baiog 

tioQRp to ojoviot the peti- 

oooyian’n aocordiogly esc aside the 

ba rXoded!'''* ‘“a do i£ p.d, 

CjnVicU'jn s^t UAixe. 

C w. N. 331; 10 C. L. J. H33 


eq lal 
be in 
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door 


OALODTTA HIGH OOURr. 
Criucnal Hevisiox Nos. 731 and 7.52 op 1919. 

December 3, 1919, 

Present: — Justice Sir Asutoah Ohaudbari, Kt , 
aod Mr. Justice Newbould. 

In No. 731 op 1919 

PBOBODH CHANDRA BOSE — Pbtitioner 

In No. 732 op I9l9 
ATUL CHANDRA GANGULY and 

ANOTdBB — A ccused — P axiriONERs 

verftus 

The corporation of CALCUTTA— 

Opposite Party, 

Galcuita Municipal Act (til of l'<99), ss. 559 (52', 
631 — Byedaioi «/ Oalctitta Corporation regulating 
kauri of closing t^eaire«, ultra vires —A6e(- 

ment of offence under hye^laio, whether punishable 
— Penal Code {Act XLV of i860;, s. 40. 

The bye-laws of the Municipal Corporation of 
Calcutta prescribing the hour of closing theatres 
and the section of the iaicutta Municipal Act 
providing a penalty for the breach of any bye. law, 
are not ultra vires, [p. 783, col. 2.] 

The Calcutta Municipal Act is a local and 
special law and section 4'J of the Penal Code applies 
to the abetment of an offence which is thereby made 
punishable, [p. 784, col. l.J 

FACTS appear from the judgment. 

Sir B. O. hitter (with him Bibu Bepin 
Ghandia Mallick), for the Petitioners in 
Criminal Revision No. 73 2 of 19l9, 
Tne petitioners before your Lordships, wbn 
are aocors in a ti eatre, have baen sentenoed 
to p^y a due by the Muuioipal Magistrate of 
Caioutta for oontinuing a tbeatrioal per- 
formaooe later than 1 M. in breach 
of the Theatre Bye laws, rules 83 and 
85 of the Calcutta Municipal Act. I 
submit that the conviction is bad in law 
inasmacb as rule c5 of the Theatre Bye 
laws in ultr I vires and, moreover, the aotor.«', 
who at most cao ue lined only as abettors of an 
offtfuoe, if auy, cannot be punished by a 
Muuioipal Magistrate who has no power to try 
au offeoceot abS'meat. Tue abetment sections 
ot toe iudiau P^^n-il Code oaunjt be made 
to apply to an offence created by a bye- 
law framed under tne Cabutca Municipal 
Act. Section 5H of the Calcutta Muoiotpal 
Act is ultra vires, as it purports to create au 
ouenoe aud le not in che nature of a minis- 
teriil act. The Biogil L^gisUcure has no 
power to delegate .sac .1 aatiiorii-y to a Muni- 
oipality or its General Commicteo. The 
Municipality has i.o power under the T'lG.atre 
Bye la/vs to regulate the time a ♦h-^ui il 
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performanoe. The bye-law fixing the time 
limit o! a theatrioal performance is also 
rmreasonable. See Ralifax Theatre de Luxe v. 
Qledhill CD. London Oounty Ooumnl v. 

Bermondsey Bioscope Go. (2). 

The breaoh of a Municipal bye-law may 
be an ofienoe within the meaning of sf 
40 of the Indian Penal Code. The Oalontta 
Municipal Act is not a special o' Joow 
within the meaning of section 40 of the 
Indian Penal Code and, therefore, the abet- 
ment section of the Penal Code does not 
apply to an offence committed by the 
of a Municipal bye-law. Lastly I submit that 
section 628 of the Calcutta Municipal Act 
Kives power to the Local Governments to 
appoint a Magistrate for the trial of offences 
against the Municipal Act and the rules, 
bye-laws and regulations made thereunder, 
and as abetment has not been specifically 
referred to in section 561, the Municipal 
Magistrate so appointed is not empowered to 
try cases of abetment. Refers to Amnta Lai 
Bose V. Ohairman of the Oorporahon of 

Oaleutta (3). . „ , „ ,i. 

Mr Oamell (with him Babn Monmathanath 

Mukherjee), for the Opposite Party. -Section 
561 of the Calcutta Muoicipal Act is uot 
ultra vires. Refers to 24 and 25 Viet. o. 67, 
BeotioBB 22, 42, 44. The Statute gives 

ample authority to the Government of Bengal 
to pass such an Act as the Calcutta 
Municipal Act and to empower the 
General Committee of the Municipality to 
frame bye-laws. Refera to Empress v. 
Burah (4), Hodge v. Reg. (5), Powell v. 

Apollo Oandle Oo. (6). w, i n j 

Section 40 of the Indian Penal Code 

makes everything punishable under a local 

or special law an offence. See also 

section 4, clause (o), of the Code 

of Criminal Procedure. The actors who 

take part in a theatrical performance after 1 

1. M. in breach of the Municipal bye-law 

ar^ really in the position of principals and 


MQ151 2 K B. 49; 84 L. J. E, B, 649; 112 L. T. 

0. W. .. 

{p® a), B I. A. 178i 3 0. L. R. 197; 3 
aJ/p 0 J 834-S Sath. P. 0. J. 651; 2 Shome L. E. 63. 
[sf assi) 9 App. Cas. 117; 63 L. 3. P. O. 1, 50 L. 

*^'(6^^(1885) 10 App. CaH. 282; 64i L. J. P. C. 7; 53 L. 
T. 638. » 


the question of abstment hardly arises. Even 
if the actors be regarded as abettors, section 
40 read with sections 109 to 114 of the Indian 
Penal Code makes the abettors also punishable. 
There is no force in the contention of the 
learned Counsel for the petitioner that a 
Municipal Magistrate is not empowered to 
try oases of abetment, If it is to be held 
that the principal is punishable under the 
special law by the Municipal Magistrate but 
not the abettor, the most extraordinary result 
would follow, that for the trial of the princi- 
pal offence the Municipal Magistrate would 
have jurisdiction but the abetment would 
have to be tried by another Magistrate taking 
cognizance of offences under the Indian Penal 
Code. Besides in the present case the 
Municipal Magistrate was also a Presidency 

Magistrate. 

Sir B. 0. Mitter briefly replied. 

JGDGMBJfT. — In the first case the peti- 
tioner, who is an actor, has been fined Rs. 10 
for continuing a theatrioal performance later 
than 1 A. M. on the Slat Maroh last m 
breaoh of the Theatre Bye-laws, rnles 66 
and 85 of the Oalentta Munioipal Aot. A 
Rnle was issned by this Court. The grounds 
urged were (1) that bye-law 85 is ultra mres, 
(2) that the abetment sections of the Penal 
Code do not apply to an offence created by a bye- 
law framed under the Calcutta Muniopal Act. 

In the second case both the petitioners are 
actors and have been fined Rs. 20 each for 
committing a similar breaoh of the same bye- 
laws, and aRule was issued on the samegrounds. 
Both the matters have been heard together. 

Under section 559, sub-clause (52), of the 
Calcutta Munioipal Aot lit of 1899, the 

General Committee of the Municipality is 
empowered to make bye-laws for the regula- 
tion of theatres and other places of 
resort, recreation or amusement. Section ool 
lays down that in making a bye law under 

section 559 the General Committee m^y 
provide that a breaoh of it shall be 
able with fine which may extend to Ra. 
in some oases and to Rs. 10 in others. 
Under the power so given the following bye- 
laws have been framed:— 

Hour of olosinu Tfl*ATEBS:--Bye-law 
82: “No performance shall be continued lawr 
than 1 A. M, unless with the special permis- 
sion of the Chairman for any particular 

occasion.” , ^ _ qs. 

Taa Penalty Olaubb is Bye-law o®* 
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“Every person guilty of a breaoh of any of 
the bye>lawa shall be punishable” as pro* 
vided in eeotion 561 (quoting the words of 
that eeotion), 


It is contended that eeotion 561 is t<2^ra 
tireSi as it creates an offence and is not iu 
the nature of a ministerial aot and the 
Bengal Legislature has no power to delegate 
snob authority to a Mnoioipality or its 
General Oommitlee, that there is no power 
under the bye-law to regulate the time of a 
performanoe, that is to say, there is no 
authority to fix a time limit. It is also 
argued that the bye-law as framed is unrea- 
sonable. Relianoe has baeu plaoed upon 
Halifax Theatre de Luxj v. Qledhill (1) and 
also London Oounty Council v. Bermondsey 
Bto«cop6 Oo. (2) in support of the last point. 
We are unable to aooept these oontentions. 
The first oase above oited does not support 
the view that a time limit may not be fixed, 
and we do not find anything unreasonable in 
Buoh a bye-law. 24 and 25 Viot. o. 67, 
seotion 22, lays down the extent of the 


power of the Governor- General to make law 
and regulations, Seotion 42 of the sau 
bta^te lays down the extent of the powei 
0* Governors of Bombay and Madras i 
onnoil to make laws and regulations. Sei 
*on 44 provide that the Governor-Genen 
establish Oonnoila for making law 
W in the Preaidenoy of Foi 

iti'iQ?? Bengal. By a proolamatio 

HftT. I Counoil was established i 

as extended giv* 
Ran to the Government ( 

Oalflntf/'lj 

Geuftrai p *^*^*P*P®1 Aot and to empower tl 
frame h the Municipality 1 

power of fl, '’yw-Jaws punishable. T1 

“ ^mpreu v '* o'early pi 

«press V I^eg.slature has pow< 

the Aot of the Imperi, 

^0 nothing h° ® *t, it oan, of ooura 

eumsorih, thsao*^”**^ limits wbieh oi; 

»i‘hip the u° L ®“‘> ’^•>®“ ®»‘!p 

»»eut or de W ■ ' » *“ sense a 

haa. and Imperial Parliamen 

‘■®-®« of iTsUtTor 

'*®»l natnr^ „ .1 ■ L®*'*®* »”<i o* ‘1 

‘OPo. 88 those of Parliament 


Where plenary powers of Legislation exist as 
to particular subjeots, whether in an Imperial 
or in a Provinoial Legislature, they may be 
well exercised, either absolutely or condi- 
tionally. Legislation conditional on the use 
of particular powers or on the exercise 
of a limited discretion, entrusted by 
the Legislature to persona in whom it 
places confidence, is no uncommon thing, 
and in many ciroumstanoea it may be 
highly convenient. Their Lordships refer 
to the British Statute Book as abound- 
ing with examples of it and say there is noth* 
ing in the Statute which limits such power 
so far as the Indian Legislature is oonoero* 
ed. Id this oonneotion the Public Health 
Aot of 1875, 38 and 39 Yiot. o. 55, seotion 
lb2, the Municipal Corporation Act of 1882, 
45 and 48 Yict. o. 60, sdctiou 23, the 
Local Government Aot of 1888, 51 and 52 
Yiot. 0 . 41, section 16, may be referred 
to. Similar penalties as those now under 
consideration are provided therein. 

In Hodge v. Beg, (5) their Lordships lay 
down that it is not a question of an applica- 
tion of the principle ^‘delegatus non potest 
delegare” in a eimilar oase and that within 
the limits of subjects and area the local 
Legislature is supreme and has the same 
authority as the Imperial Parliament would 
have had under like oiroumstanoes to con- 
fide, to a Municipal institution or a body of 
its own creation, authority to make bye*Jaws 
or resolutions as to subjeots specified in the 
enactment, and with the object of carrying 
the enactment into operation and effect. 
They also held that penalties might be pro- 
perly imposed. 

A similar question arose in Powell v. 
Apollo Candle Co, (6), in which their Lord- 
ships have held that a Colonial Legislature is 
not a delegate of the Imperial Legislature. 
It is restricted in the area of its powers, but 
within that area it is unrestricted and not 
acting as an agent or delegate. We have 
DO hesitation in holding that the bye laws 
and the penalty provided in the Calcutta 
Municipal Aot are not ttUra mres. 

Next comes the question of abetment. It 
is argued that a breach of the bye law is an 
offence as defined in section tO of the Indian 
Penal Code, but that the Calcutta Munici- 
pal Aot is not a special or local I-^-.v under 
that section. We aro u iabio to acospt 
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view The Calontta Munioipal Act is a 
special and local law and the provisions of 
section 40 apply to abetment of the offence 
which is thereby made punishable. 

It is next argned that section 628 of the 
Calcutta Municipal Act alone gives powers 
to the Local Government to appoint ^e or 
more Magistrates for the trial of offences 
against the Act, and the rules, bye laws and 
regulations made thereunder, and as abet- 
ment has not been Bpeoi6oally referred to m 
section 561. the Magistrate so appointed is 
not empowered to try cases of abetment, and 
since the conviction of the petitioners is upon 
the abetment sections of the Penal Code 
taken with the offence under the bye*law, 
it is unsustainable in law. We are unable to 
accept this contention. The Magistrate who 
tried the petitioners in this case is not only 
a Municipal Magistrate but also a Presi- 
dency Magistrate, and he has ample power to 
deal with the matter. It is difficult to 
avoid the conclusion that if a breach of the 
bye-law is an offence as deffned in the Penal 
Code, sections 109 to 1 14 made the abettors 
also punishable. The actors who take part 
in a performance after 1 a. m. seem to us to 
be in the position of principals and the ques- 
tion of abetment hardly arises, but even if 
they be considered as abettors, we are of 
opinion that they have been justly convicted. 
The observations referred to in 
Bose V. Ohairmanof the Oorporation of Oalcutia 
(3) are in the nature of oMier, as the qnestmn 
was not before the Court at that time. We 
think that the grounds upon which the RulaB 
were issued fail and, therefore, they ought to 

be and are accordingly discharged. 

RuUs discharged. 


ALLAHABAD HIGH COURT. 

Cbiminal Revision No. 650 of 1919. 

January 2, 1920. 
f resent'. ~ Mr. Juf'tice Walsh, 
JAGDAi TEWARl and otheke-- 

pBilllOaBBS 

versus 

emperor— OPF 031 TB Pautt. 

Cmnui-al Procedure Code (Act V of LtiHb), 
o -f. tn keep 'peace, wlien to be de/nanded 
oZaa of accLd, whetl^r sufficwnt-Evidcnco. 
independent, whether necessary. 

‘To iuatify an order to furnish security to ke^ 
the pelce, there must be evidence on the record 
?hat the persons from whom seourity ■ 16 demanded 


am 

) .• . 0 7 - 

are likely to commit a breach of the peace, lira 
mere consent of the persona to . ^ bound doTO « 
not sufficient: the fact of a bkeUhood of a br^ch 
of the peace mast be established by independent 

testimony on oath. 

Criminal revision from an order of the 
Magistrate, lat Class. Basti'i dated the 

4th September 1919. ... lu- 

Mr. Saiya Ohandera Mukerjit for toe 

Applicants. 

The Assistant Government Advocate, tor 

the Crown. . 

JUDGMENT.— In the face of the authori- 
ties 1 must allow this revision and set 
aside the order against these four people 
for giving bonds in Rs. 500 with- wo 
sureties. The law is quite clear that the 
Magistrate must have evidence upon the 
record that they are persons li^lcely to 
eommit a breach of the peace. It wonia 
be better that be should do so even 
though the accused were prepared to 
admit that they were likely to cause a 
breach of the peace. But in any case 
the consent given in this matter is really 

no consent at all. To entitle the Magistrate 

to act upon consent in such a case as this ha 
must, if it is open to him to act ^upon 
consent at all, obtain a full admission 
from each of the persons called upon to 
show cause that he is likely to commit 
a breach of the peace, and the circum- 
stances under which or reasons why ho is 
liKely to commit a breach of the peace, 
and that he fully understands that it W 
for that reason that he is to bo 
over and that if he fails to find the 
sureties, he may have to go to prison. 
An admission of that kind clearly m^e 
by a person who has to show 
oomea evidence in the case, and there 
would be on the record some fact at any 
rate tending to show that the 
against whom the order is propOAed tone 
made are likely to commit a breach or 
the peace. But having regard to the 
authorities I think it wonld^ always M 
belter that the Magistrate should have 
the facts established by indepe^eni 
testimony on oath, which ought not o 
difficult if he has already been furnmhew 
with grounds for beginning the prooM mff 
at all. I allow the application end 
the case, back to the Magistrate to oe 

dealt with according to law.. , 

Application aUowed, 
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HABI9 OaABDRi HlVDl V. KISBAB CHANDR4. 

CALCUTTA HIGH COURT. 

APPB.XL FROM Appbllatb Daorbb No. 941 

OF 1917. 

Jane 19, 1919. 

Present:— Jastioe Sir Ernsst Fletoher, Kt., 
and Mp. Joatioe Oaming. 

HARIS CHANDRA NANDI abd ok hi3 

DEATH Bl^ HE1B8 AHD LEO iL RBFRBSBNTATf VES 

SARAT CHANDSA NANDI and others— 
Defendants — Appeilants 
tersus 

KESHABCHANDR4 DAS and otbeks - 

PtAiNTiFFs— Respondents. 

Transfer of Pro-perty Act (IF of 1832), s&. 6% 68— 
CantrJtAct (IX of 1872>. ss. l5 

Mortgaaee deprived of part of secartty—R^ght to sue 
Jortgage money- Interest, high rate of— Coercion 

or undul7njiuence, absence of— Bard 

able iransnction-Court, duty oJ-Equitable constdera- 
n'one, appficabtit^y of. 

Where a mortgagee is deprived of a part of the 
morteaged property by the act of the mort^gor, he 
is entitled to recpver the mortgage money from the 

mortgagor, [p. 786, col. 1.] . . ♦ 

Where in a contract of mortgage interest is 
stipulated to be paid at the rate of 24 percent, per 
annum, -.in the absence of coercion or, undue influence 
there is no reason why the rate of interest stipulated 

should not be allowed Qp 786, col. 1 .3 . 1 1 

The law relating to hard and unconscionable 

tiansactiODS -has been codified in the Contract Ac 
and a Court cannot go outside the statutory piori* 
Sion and follow , some rules or supposed rules that 
have been applied in certain cases by the Courts o 
Equity in England, [p. 786, col. 1.3 

. Appeal agaiDst . the decree of the Mib- 
o.'dioate Judge, 1st Court, 24 Per 
gUDnas, • dated the 14th of Fehraary 1917, 
modifying . that of the Monsif, 2nd 
pontt at Baruipur, dated the 5th of Jane 

1915. 

FACTS appear from the jadgment. 

Mr^ W* Ohippendalef for the AppsHanta 
T-Under the provipionB of seotion 68 (b), 
Transfer .of Property Aet, the mortgagee 
has the right to sae the mortgagor for 
the mortgage money where the mortgagee 
is deprived of the whole or part of bis 
sssarily on aiooupt. of the wroogful act 
or default of the mortgagor. The oaose 
of astion arises when the money besomea 
ra*payable. Nowhere in the plaint does 
the plaintiff say that I deprived him of hie 
sedarUy— the plaint is silent thereto, so 
that he oould sue me for a personal deoree. 
Under tha oiroamstanoes a personal deoree 
should not have been passod. 

50 


[Fletcher, J. — You are bound by your 
covenant. Yon cannot destroy the mortgage 

security. 1 ,p. 

It was a non- transferable holding, ine 

rights oonterred by seotions 65 and 68 of the 

Transfer of Property Aot apply only in oases 

where the mortgage money has not become 

due in aooordenoe with the terme of the 

mortgage deed. . 

tPLETOBEB, J.— The Aot moans what it 

°^^abn .Tyotish OAindra Hazrah (with him 
Babu T.»ak(swar R^y), for the Raspondents. 
preferred a cross obieotion 
mitted that the rate of interest which the 
lower Oonrt had decreed was without any 
rhyme or reason. There was no issue as 
to ths rats of ioterest. and no evidence 
directed on this point. I vrant the oontrao- 
tual rate. There was no coercion or nndne 

inffuence. _ ^ _ 

Mr J W. Ohipptndale referred to Gopeiwar 

Saha V. Jadah Ohandra .fl> saying that the 

rate of interest was hard. 

JUDGMENT. 

Fletcher, J -This appeal is preferred 
by the first defeniant against the deci- 
sioD of the learned Subordinate Judge of 
the 24.PerganDaB, dated the 14th P^ebru. 
ary 1917, modifying the decision of the 
Munaif a'^ Biruipur. Tbeplaintiffd brought 
the suit for recovery of certain money m 
terms of a mortgage dead and also for 
interest. That is how they described it in 
the plaint. The facts are ‘bese;-The 
plaintiffs got the mortgage in 1902. ihe 
date for re payment of the mortgage money 
was the I76h Ootober ly03. The present 
suit was not instituted till the 5;h November 
191 1-. The mortgaged property consisted ot 
three plots of a non transferable oooupanoy 
holding, and the defendant a^o. I, in breach 
of the duty that he owed to his mort 
gagees, purported to transfer two of the 
mortgaged plots which entitled the land- 
lord to reenter and to forfiet tvo plots 
cf the mortgaged property. In these oir. 
oumstanoes, the learned Subordinate Judge 
points out that, under the provisions of 
the Transfer of Property Aot, the plaint- 
iffs wore eutiUed to sue for the mortgage 
money. Tho argumonl that has hoou 
advanced on behalf of tho appellant la 

(l) 32 IiuhCas. .'j37; « C. 032; 22 C. L. J- 353; 20 
C. W, N. 680. 
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ibat tbe rights oonferred by sectioDS 65 
and 68 of tbe Transfer of Property Act 
apply only in oases where tbe mortgage 
money has not become dne in aooordanoe 
with the terms of tbe mortgage deed. 
There is no warrant for snob a suggestion 
and the terms of tbe Aot appear to me not 
to support snob an argument. The Aot 
means what it says and no snob limita- 
tion is to be placed upon tbe sections as 
has been suggested by tbe learned Vakil 
for tbe appellant. In that view of the 
oase it is quite clear that the learned 
Judge was right when be said that tbe 
mortgagees having been deprived of these 
two plots of the mortgaged property by 
tbe aot of the mortgagor, were entitled 
to recover tbe mortgage money from the 
mortgagor. In my opinion, tbe- learned 
Subordinate Judge was clearly right. No 
other point has been urged in this appeal. 
The present appeal, therefore, fails and is 
dismissed with costs. 

There is a oross objection preferred by 
the plaintiffs and tbe question involved in 
the oross- objection Is this: The plaintiffs 
say that tbe Court ought to have award- 
ed to them interest as provided by tbe 
oontraot between the parties. Tbe interest 
provided for by tbe contract is no doubt 
high, 24 per cent, per annum, but it is not 
suggested, nor has it been proved or 
found, that any coercion or undue inflaeDce 
was exercised by the plaintiffs in order to 
obtain this stipulation as to interest. No 
issue was settled in the first Court as to 
the rate of interest, nor was any evidence 
given on either side, and it was only 
when the oase came to tbe lower Appellate 
Court that the learned Judge stated that 
having regard to the decision of this Court 
reported as Gopeswar Saha v. Jadah Ohandra 
(1) the interest in tbe present case must be 
taken to be bard and nnoonsoionable. As 
pointed out by the Judicial Committee in some 
recent judgments, those provisions about the 
interest being hard and nnoonsoionable do 
not apply in this country. Tbe law relat- 
ing to this matter has been codified in 
tbe Indian Contract Aot, and tbe Court can- 
not go outside tbe statutory provisir ns 
and follow some roles or supposed rules 
that have been applied in certain oases 
by the Courts of Equity in England. There 
is no reason why the parties should not 


« 

be held to the bargain originally entered 
into between them and why the rate of 
interest stipulated between them should not 
be allowed; I think, therefore, that we 
should allow the cross-objebtion and 
declare that the plaintiffs are entitled to 
recover interest on tbe principal sum 
secured by the mortgage deed at the rate 
stipulated therein and remit tbe oase to 
the Court of first instance to ascertain 
what amount is now actually due on this 
footing. The plaintiffs are entitled to 
their costs in the cross-objection. 

Cduinq, J. — I agree. 

Appeal dU'nniesed't 
Or 088 ' ohoection allovoed. 


ALLAHABAD HIGH COURT. 

First Appeal prom Order No. 96 op 1918. 

January 5, 1920. 

Presenf:— Mr. Justice Tudball and 
Mr. Justice Rafique. 

RAM SARUP AND ANOTHER DEPENDANTS 

— Appellants 
vareue 

RAM DEI AND OTHERS — PLAINTIPPS 

ReSPONI'BNTS. 

Cuistom'— Pre-emption— Village confiscated hy 

Government— Settlement record, entry in, value of. 

Certain villages were oonfisoated by Qovernment 
in 1857 and were subsequently settled with other 
persons In 1860 and 18/0 entries were made in 
the Settlement Records that the custom of pre- 
emption existed in the villages: 

Held, (1; that when the Government became the 
sole owner of the villages in 1857, the old custom 
ceased to exist: [p 787, col. 1.] 

2) that a new custom could not have sprung up 
between i 857 and i8o0 or between 1860 and 1870; 
[p. 787, col. I.] ^ ^ 

(3) that, therefore, the entries in the Settlement 
Records were not sufficient to prove the existence 
of the custom of pre-emption, [p. 787, col, 1.] 

First appeal from an order of tbe Die- 
triot Judge, Meerut, dated the 2Dd May 1918. 

Mr. Iqbal Ahmad, for tbe Appellants. 

Mr. Mcngal Frasad Bhargava, for the 
Respoudents. 

JUDGMENT. — Tbe sole question iu this 
appeal is whether the evidence on the 
record is sufficient to establish the exist- 
ence of tbe custom of pre emption. Tbe 
village in question formerly belonged to 
certain ladies. After tbe mutioy of 1857 
Government confiscated the village and 
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Bubseqaently made a settlement thereof 
with other persona. It is obvious that 
when the property was in the hands of 
the Government, there were no owners 
exoapt Government and no snstom of 
pre-emption oould possibly have then exist- 
ed. Three years later, that is in i860, 
when a Settlement Record was made, there 
was aotually reaorded the exiatenoe of a 
oQstom of pre-emption. This reoord is 
obviously inoorreob, for whatever might have 
baen the previous state of affairs before the 
oonfisoation, the old oasbom could no longar 
have cintinued to exist while the pro- 
perty was in the hands of Goverameut 
Obviously a custom could not have 
arissu between i857 and 1860. In the 
year 1870 another Settlement Record was 
made in which the custom was again 
recorded. At the last Settlement no record 
of custom whatever was made. In the 
year 189o, there was a sale in refereuo 
to which a claim for pre emption was 
made siosESsfully, though whether it was 
based on custom or on contract is not 
shown. In 1902 there was another pre* 
emptioD case in which the suit was with- 
drawn. In 1909 there were two other sales 
in respect to which two suits were brought, 
and both of them were dismissed on the 
grouad that no custom existed. On this 
evidence the Court of first instance dis- 
missed the suit, holding that the custom 
was not established. The lower Appellate 
Court was of opinion that the facts dis- 
alosed the existence of a custom. In our 
opinion the decision of the Court of first 
instanee was correct. The entries made 
m I860 and 1870 are clearly not good 
evidenae of custom, as wo have shown 
above. We allow the appeal, set aside 
the order of the Court below and restore 

Tu Court of first instance. 

The suit will stand dismissed with coats 
m all Courts. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

Appeals from Appellate Decrees 
No3. 974, 994, 995, 1183, H84 asd 1185 

OF 1918. 

July 17, 1919. 

Freseni:— Mr. Justice Chatterjaa and 
Mr. Justice Cuming. 

BEPIN CHANDRA ROT OHOWDHURT 

AND OTHERS— Defendants— Appellants 

terstts 

PROFULLA NARAIN ROT and others 
— Plaintiffs — Respondents. 

Bengal Tenancy Act {VIH B. ff 
Rent decree obtained by co.sharer landlord^Sale of 
holding in ezecution^Purchase by decree^holder—Co. 
sharer landlords, whether entitled to joint possession 


Where a co-sharer landlord porohases a holding 
sold in execution of a decree obtained by hiruBelf 
for hiB share of the rent, his oo-sharer landlords are 
entitled to joint posaesBion to the extent of their 
shares in the Zemindari. But they would not be 
so entitled if the decree in execution of which the 
holding is sold is a decree under section 87 of the 
Bengal Tenancy Act. In such a case they would 
only be entitled to fair rent to the extent of their 
<ihu 1*09. Tn. 787. coL 2.1 


Appeals against the decrees of the Officiat- 
ing District Judge, Raugpnr. dated the Ist and 
5th of Pebruary 1918 respectively, reversing 
those of the Munsif, let Court at that 
place, dated the 20th and 27th of November 
1916 respectively. 


pacts appear from the judgment. 

Babu Mokini Mohan Ckakerbutty (with 
him Babu Atul Ohandra Oapta), for the 
Appellants.— The defendants are appellants. 
The appeals arise out of six suits brought 
by the same plaintiff against some defend- 
ants for joint possession, on the allegation 
that he as a joint owner was entitled to 
joint possession. The defence was that 
the defendant was an auction-purchaser 
and as such he was entitled to his share of 
rent. In Second Appeals Nos. 974, 1183 — 85, 
the decree in execution of which I purchased 
the holding was for the entire rent. In Second 
Appeals Nos. 994 95 both the co-aharers 
obtained rent decrees against the tenants and 
the defendant was the purchaser. The suita 
were all dismissed by the first Court. The 
Court of Appeal below decreed the suits. 
My contention is if it is a decree for 
entire rent, no notice is necessary even after 
the amendment of section 148 (a) of the 
Bengal Tenancy Act- See 
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Paira v. Rani Manjhee (1). The pnrobase in 
this oase was before the amendment. The 
decree obtained by the. oo>sharer was for 
entire rent. Therefore, it was a rent decree 
and nnder section 65, Bengal Tenancy Act, 
the holding passed to the defendant. There- 
fore, defendant would be entitled to exclu- 
siye possession of his share. The oase of 
Oirish Ohandra Ohotcdhury v, Kedar Ohandra 
Roy (2) relied upon by the lower Appellate 
Court has no bearing on cbe present 
oase. As regards the other two appeals, 
1 do not press them. 

Babu Pro^ash Ohandra Mazumdar^ for the 
Respondents. — Though the judgment of the 
lower Appellate Court is brief, it is clear 
that be held that the decrees were not 
rent decrees In none of the oases has any 
one of the* decrees been produced. 
My prayer was two fold, tiz , khns possession 
and equitable share of rent. The Brst Court 
did not give effect to ^hem. If I am 
not allowed kha^ possession, I must be 
entitled to some relief in equity. 

Babu Mohini Mohan Chakerbvtty briefly 
replied. 

JUDGMENT. — These six appeals aripe 
out of six suits for joint possession of 
certain ocoupanoy holding, which were 
purchased by the defendant who is a 
cO'Sharer of the plaintiff in a Zf^mindari. 
Plaintiff's oase is that these ocoupanoy hold* 
ings are non transferable and that the 
defendant by purchase thereof at auction 
sales did not acquire any right to the 
same and that, therefore, be (the plaintiff) 
was entitled get joint possession to 
the extent of his share in the Zimindari. 
The Court of first instance found in four 
of the suits (which gave rise to Second 
Appeals Nos. 974 and 1183 to 1 85 of 
1918) that the decrees in these oases 

were passed in suit) brought by one of 

the 00 sharer landlords as plaintiff, but that 
they were decrees for the entire rent 

payable to both the co-sharers and that 
the other oo sharer was made a party 
defendant in the suits. The Ojurt accord* 
it.gly held that the decree) in execution 
of which the ocoupanoy holdings were 
sold were decrees for rent and that, 

under these oiroumstauces, the plaintiff 

(1) 3 C. W. N. 3S6. 

(2) 27 C. 473; 40. W. N. 569. 


OASE^. 

could not get a‘ decree fot joint possession 
as against the defendant. It should be 
mentioned that the. plaintiff made an 
alternative prayer in the plaint for assess* 
ment of fair rent in the event of the 
Court bolding that the plaintiff was not 
entitled to get possession. • The Court of 
first instance did not deal with this alter- 
native case, being of opinion that it should 
he gone into in another suit. Ou appeal 
by the plaintiff, the learned District 
Judge without going into the nature of 
the decree held that the plaintiff was 
entitled to joint posseesior, and according* 
ly gave a decree to the plaintiff for joint . 
possession of the lands. The defendant* 
has appealed to this Coort. 

The whole case turns upon the question 
whether the decrees in execution of which 
the holdings were sold were decrees for 
rent under the Bengal Tenancy Act, with 
the consequences attaching to such a 
decree. It was pointed out by the learned 
Pleader for the appellant before us that 
in two cf the oases, namely, Appeals 
Nos. 9i4 and 1184 of 1918, the decrees 
for rent were obtained by one of the 
00 sharers for his share of the rent. 
That being so, the plaintiff is certainly 
entitled to joint poseessioD of the lands 
comprised in these two cases. With regard 
to the remaioing two oases, namely. 
Appeals Nos. 11*3 and 1185, it is stated 
on behalf of the appellant that the decrees 
for rent, although obtained by one of the 
00 sharers as plaintiff, were for the entire 
rent and that the other oo'sharer landlord 
was made a party defendant. In tie other 
two oases, t.e., Nos. 9^4 and 9.^5, it is 
stated that buth the oo sharers jointly 
obtained decrees against the tenant. Now 
if the decrees for rent were obtained 
jointly by both the oo sharers or by one 
of the oo-sbarers making the other co- 
sharer a party to the suit and for the. 
entire rent of the holding, in either of 
these two oases, the decree being a decree 
for rent under the Bengal Tenancy Act, 
the sale held in. execution of such a 
decree passed the bolding to one of the 
oo-sbarer landlords as it would to a 
stranger; and in such circumstances the 
plaintiff is not entitled to a decree for 
joint possession. The oases must, therefore, 
go back to the lower Appellate Oourt iQ 
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order that the qaestion mentioaed above 
may be gfone into and the oa^es disposed 
of. If the loiver AppelUte Court dads 
that the deorees 'ware desraei for rent, 
that Ooart will send the passs baok to the 
Ooart of Brst instanoe for assessment of 
fair rent and in that event, both parties 
will be entitled to addnoe evidenoe on the 
qaeetioD of fair rent. 

The resalt is that Appeals Nos. 974 and 
list are dismissed with costs. There 
will be one set of bearings fee for both 
the appeals. In the other four appeals, 
namely. Nos. 1183. 1185. 994 and 995, 
the deorees of the lower Appellate Gonrt 
are set aside and the oases are remanded 
to that Gonrt to be dealt with aooordingf 
to observations made above. In these 
four oases oosts will abide the resnlt. 

Order accordingly. 


NAGPUR JUDIGIAL COMMISSIONER’S 

COURT. 

Sbcond Civil Appeal No. 140 of 1915, 

January 2, 1917. 

Present : — ^Sir Henry Drake-Brookman, 

J. C, 

TlK ARAM — Plaintiff — Appellant 

versus 

BAM OHANDRA and others — Defendants 
p. _ — Respondents. 

Procedure Code {Act V of IQOS'i, s. 11, O. IX, 
® judioata— DwnissaJ for default, whether 
of— ]*idicata— De/endan(, absence of, effect 
?o7r«. ‘^“‘-Thekadar. v,h,th<,r intitUd 

8.ol‘‘th?S‘jSrl Order IX, rule 

opera^in irvou^l^Z 

[p* 7W, col. 2.] defendant as res judicata. 

cannot be*^^ayoided**bv^ a* of res judicata 

that he did nof ^ defendant on the ground 

PointactianydecfdeT «“*>.”^"'‘ ^ the 

^odhusudunihahf i? ^P* 1-3 

tP- B ),^owea ^6 0. 800 

or local contract 

® to the contrary, no right to fell 


timber, nor does the mere grant of protected status 
confer on him any right to out down trees and 
appropriate them to his own use if he had no such 
right before the grant of that status, [p. 791, ool. 1.] 

The position might, however, be different if the 
trees are planted by the person claiming the right to 
out them or by his forefather, the principle embodied 
in section 108 (h) of the Transfer of Property Act 
being applicable to such a case. [p.7M,ooI. 1.] j 

Sitabai v. Shambhu Sonu, 28 Ind Cas. 140; 38 B. 716 
16 Bom. L. R. 695, followed. 

A lessor is not entitled as owner of the trees 
standing on the land leased out to enter and fell 
them at his pleasure, [p. 791, ool 2.1 

Daryaosinghy SitruMokasi, 3 C. P". L. R. 18, Badam 
y. Ganga Dei, A. W. N. (1907) 160; 4 A. h. J. 452; 29 
A . 484, followed. 

If the lessor desires to take out timber he must, 
by arrangement with his lessee, acquire permission 
to go on the land for the purpose. It is not, how- 
ever, open to the lessee to arbitrarily refuse 
permission when the lessor, as owner of the timber, 
desires to fell what he is entitled to take, but reason- 
able notice of the lessor’s intention to enter and 
fell should be given, [p. 79t, col. 2; p. 792, col. 1,] 

Appeal against the deoree of the 
Distriot Jndge, Bhandara, in Civil Appeal 
No. 71 of 1914, dated the 30tb November 
1914, arising oat of Civil Sait No. 117 of 
1910, on the file of the Snbordinate Judge. 
Balagbat, dated the 28th Febrnary 1914. 

Mr. A. J. Balm, for the Appellant. 

Mr. V. R. Pandit, R. B , for the Respondents, 

JUDGMENT. — Tikaram, the appellant in 
this Court, is the great-grandson of one 
Ohimna, who in 1258 Fasli (1848-49 A. 
D.) obtained from the predeoessor in title 
of the respondents a lease of Manza Singola 
in the Bhadra Zemindari. The respondents 
are the inferior proprietors of the village, 
the superior proprietor being the Zemin- 
dar. 

The suit ont of whtoh this seoond appeal 
arises was instituted on the 4th November 
1910 by the appellant’s father, Pandurang, 
who claimed to be perpetual lessee of the 
village and entitled as suoh to all timber. 
The defendants were said to have no 
rights over the jangle and against them 
damages were a^ked for in respeot of timber 
felled between the years 1905 to 1910, both 
inolusive. The relief claimed inoladed also 
an injnnotion restraining the defendants from 
onttingany timber in future. 

At the 30 years settlement in 1865, there 
was no jungle, either dcchand or faeil, in 
the village. At the current settlement 
the plaintifi s father, PandiiraDg, wa 9 given 
protected status. For the purposes ot t!iU 

appeal it most be taken that snoh 
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the defendants felled or is still standing was 
of spontaneous growth. 

The trial Judge found the lease to be a 
perpetual one by reason of certain deai- 
sions in previous suits between the inferior 
proprietor, Sahu Bai, on the one hand and 
the plaintiff’s grandfather. Gondu, on the 
other and held that the plaintiff as perpe- 
tual lessee was entitled to all timber and 
forest in the village. The injunotion 
prayed for was granted and the defendants 
were ordered to pay Rb. 107 as damages, part 
of theelaim for money being dismissed as time- 

barred. 

In appeal the District Judge held that 
the previous decisions did not operate as 
re» judicata and that the plaintiff had no 
right to any timber. The decree of the 
trial Judge was accordingly reversed and the 
suit dismissed in toto. 

In second appeal the plea of resjudtcata 
is again pressed on behalf of the plaintiff- 
appellant. The history of the previous liti- 
gation is given in paragraphs 9 to 14 of 
the lower Appellate Court’s judgment. No 
question whatever was decided in the earliest 
suit (No. 99 of 1873) in which Saku Bai 
sought to eject Gondu on the ground that 
his lease had expired. The claim was dis- 
missed on the 16th June 1874, under sec* 
tion 114. Act VIII of 1859. the plaintiff 
being absent and unrepresented while the 
defendant was present. An account of the 
various proceedings before and after decree 
will be found in Exhibit P-16, a copy of 
the Commissioner’s appellate judgment in 
Suit No, 8 of 1885, in which Saku Bai 
made a second attempt to eject Gondu, 
again alleging that his lease bad expired 
many years back and that he refused to 
vacate. The Commissioner’s judgment 
makes it perfectly clear that be dismissed 
the suit of 1885 because section 114, Act 
VIII of 1859, expressly precluded the 
plaintiff from bringing a fresh suit on the 
same cause of action. Saku Bai’s third 
attempt at ejectment was made in Suit 
No. 89 of 188 S but failed as appears from 
Exhibit P-20, copy of the judgment deli- 
vered on the 6th August 1886. It was 
held that beyond issuing a notice to quit 
under section 1 06, Transfer of Property 
Act, Saku Bai bad done nothing to change 
her position with reference to her Thekedar 
and that the Commissionor’s decision in 


Suit No. 8 of 1885, therefore, operated as rw 

judicata. 

So far as these three suits are concerned, • I 
am clearly of opinion that they in no ^y 
settle the question whether the appellant 
was not a perpetual lessee. It was held 
by the Privy Council in Ohand Kour v. Partah 
Singh (1) that the dismissal of a suit in 
terms of section 102, Civil Procedure Code of 
1882, the counterpart of section 114 in the 
Code of 1659, was plainly not intended to 
operate in favour of the defendant m 
res judicata. The judgment of their Lo^- 

ships goes on (at page 102)^ w"® 

the effect of sections 102 and 103 taken 

together as follows:— 

“They impose a certain disability upon 
the plaintiff whose suit has been dismissed. 
He is thereby precluded from bringing a fresh 
suit in respect of the same cause of action. 
Now the cause of action has no relation 
whatever to the defence which may be set 
up by the defendant, nor does it depend 
upon the character of the relief prayed for 
by the plaintiff. It refers entirely to the 
grounds set forth in the plaint as the 
cause of action, or, in other words, to the 
media upon which the plaintiff asks the 
Court to arrive at a oonclueion in his favour 

There has never been a decision that the 
Thekedar was a perpetual lessee and conse- 
quently there can he no application of ssotion 
11 of the present Civil Procedure Code to 
the issue whether he is or is not such a 

lo8860« • 3 

A fourth Bcit remains to be noticed, 
namely. No. 63 of 1884. The record of 
this has been destroyed and all our know- 
ledge of it is derived from the register of 
Civil Suits of which Exhibits 
the relevant extract. Exhibit P-6 is said 
to be a copy of the plaint, but it is a pri- 
vate document and as the trial Judge 
pointed out in the 13tb paragraph of his 
judgment, there is no adequate proof that 
a plaint in the same terms was 
61ed. Exhibit P.13 shows 
Gondu sued Saku Bai for Rs 102 8-0 as 
“damages in respect of the fores o 
Maoza Singola,” obtained an part 
decree for Rs. 102 8 0 and costs and 

recovered his claim in full 

oation for execution. Now a defendant can 

(l) 16 G. 98 at p. 102; 16 I. A, 166j 5 Bar. P. 0. J- 
248; 177 P. R. 1888 {T. 0.) 
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not avoid the appHoation of the prinoiple of 
re$ judicata by sayiner that he did not 
appear at the trial, bat the oonolusive efFeot 
of the decieion is o'^sSned to the point 
Botnslly decided: See Modhucudun ^haha 
Hundul V. Brae (2). And without the 
pleadings and issues we oannot be sure of 
the basis laid by G-ondn for bisolaim. He 
may have sued beoause some aotion on the 
part' of Saku Bai had infringed bis right 
of nistar and the claim may have had no 
reference to timber or even trees of any 
kind. It certainly cannot be assumed that 
the plaint included a prayer for declaration 
cf Gondu’s ezclueive title to the jangle 
as a whole. Nor can we he sure that any 
timber ezieted so far back as 1P84. For 
the appellant paragraph 16 of the defend* 
anVs written statement, dated the 2nd 
March 1911, is relied on as amounting to 
an admission that Gondu set up exclusive 
title, but I am unable to eztraet any such 
admission from the words employed, though 
they doubtless indicate misapprehension re 
garding the effect of an ex parte decree. 

In my opinion the question whether the 
appellant is a perpetual lessee is not res 
judicata. Apart from the previous decisions 
there is admittedly no basis for a Sndtng 
in his favour on the point. Qua the^edar 
he has not, in the absence of any contract 
or local usage to the contrary, any right to 
fell timber, nor does the mere grant of 
protected status confer on him any right to 
cut down trees and appropriate them to 
his own use, if he had no such right 
before the grant of that status: See Jaswant 
Singh V. Musammai Jatoda (3) in which all 
the oase*law on the subjeot is reviewed. 
There was no jangle at all when the lease 
was originally given and the parties could 
not ^ then have contemplated the lessee 
^ving the exclusive right to fell timber, 
Mad the appellant or any forefather of 
*8 planted the trees cut down, the post* 
ion might be different, the prinoiple em’ 
bodied in section 108 (A), Transfer of 

• *'®P®*'ty Act, being applicable as was held 
in Sitabo. V. Shambhu S<mu{4,), -Where, as 
in the present case, the trees are of spon- 

2) 16 f. 300 (F, B.). 

(11 n.l. a. 1. 

^lW28Ina.Ca8. 140;16 Bom. L E. 695j 38 B. 


teneous growth there appears to be no 
equity in the lessee’s favour. 

In po far t’ en as the abpellant’s claim 
to damages ard an injunction rests on ex- 
olns’ve ti*^le to 'hs tre*»8 cut it has, in my 
opinion, baen rightly di^mi^-sed. He relies, 
however, ou adverse possession since the 
decision in Gondu’s favour of Suit No. 63 
of 1884. It is caid that if Gondu 
had no title to trees before that decision, 
he and his descendents acquired one by 
adverse possession since its date. This is 
a new plea of which no trace can be 
found in the pleadings. I have already 
pointed out that we have no sure indication 
of the right upon which Gondu based his 
suit for damages or that his claim related 
to trees at al). Without an issue on the 
new point and evidence showing that Gondu 
asserted an eiclcsive right to fell trees 
and prevented his lessor from felling any, a 
finding that the appellant has acquired an 
ezoluaive title to trees could not be 
reached. It has fnrther to be observed that 
Saku Bai is shown to have died within 
12 yeais of the commencement of this 
litigatior, so that if section 28 of the 
Indian Limitation Act was to be relied on. 
Article 141 of tbs Limi^a'ion Schedule would 
not admit of i*s application. 

No damages have been olaimeci on the 
ground that the less'^r, though the owner 
of the trees, could mt legally enter to fell 
any. Nor has evidence been given to show 
what damage, if any, tbe Tbekadar suffered 
from this point of view. I must not, 
therefore, be understood to decide that tbe 
defendants respondents are entitled as owners 
of the trees to enter and fell at their pleasure. 
Tbre iso’ear authority to the contrary in 
Daryaosingh v. Sitru Mokasi (5) and Badam v, 
Qanga Dei (6). As remarked by me in Nanaji 
V. Kaakiram Second Apneal No. 793 of 1909, 
decided on the 17th February 1910) if tbe 
less 'V de i-es to ta'fe ou* timb’r he mu<<t, by 
arrang men* with his leasee, acquire remis- 
sion o go on the g’-oun 1 f )r the ouroo^e. Of 
ooirse i'’- will not be oo^n to the Thekedar to 
arbi rarily refuse permission when the inferior 
proprietor, as owner of timber, having armed 
himself with any authority to out, which 

(5) 3 C. P. L. R. 18. 

(6) 29 A. 484; A. W. N. (1907) 150; 4 A. h. i52. 
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ihe law prossribe's, desires to fell what he 
is entitled to take; hut reasonable' notioe 
of intention to enter and fell should be 
given. 

The appeal is dismissed with oosts. 
In the lower Coorta cists -will ba paid -as 
already ordered. 

- * ^ • 

A ppeat dismissed. 


ALLAHABAD HIGH COUaT. 
Letters Patent Appeal No, 50 of 1917. 

June 13, 1919, 

Present : — Sir George Knox, Kt , 

Acting Chief Justice, and Justice 
, Sir P. 0. Banerjee, Kt. 

ABDUR RAHIM— Plainuff—Appellint 

versus. 

STTAL PRAS \D— Defendant— Respondent. 

Attachment, illegal^Qoods attached in custody of 
Court - Damage to goods^Creditor, liability of. 

Where goods are illegally attached and remain 
in the custody of the Court or of a Receiver, the 
creditor at whose instance the attachment i« made 
.is liable for any injury to, or depreciation owing 
to climatic conditions in, the goods, [p. 794, col. 1.] 
Appeal, under section 10 of the Letters 
PatentfromaiudffmentofMr Justice Walsh, 
dated the 22nd February 1917. 

Mr. Iqbal Ahmad, for the Appellant. 

Dr. S. N. Sen, for the Respondent. 
JUDGMENT.— The appellant Abdur 
Rahim says that he kept a pedlar’s shop in 
the City of Meeruf; the goods froto this shop 
were taken from time to time to fairs and 
exhibitions. His father Abdul Qiynm carri- 
ed on the same business. He was declared an 
insolvent some time prior to 191?. Abdul 
Qiyumhad his shop in the Meerut Canton, 
inentp, quite separate and distinct from the 
shop kept by Abdur Rahim. Id the year 1913, 
Abdul Rahim took a large amount of goods 
(most of them wcoUen goods) to the fair or 
exhibition held at Bulandshahr. According to 
the plaint Sital Prasad (respondent to this 
appeal and a creditor of Abdul Qiyum, 
the insolvent) presented an application based 
on wrong allegatione to the Additional 
Judge of Meerut. The date of the applica- 
(ion, which is No. 35C on the record, was the 

I3tb of F*.brQary 1913, and the prayer ip it 


[1920 


was that the goods -ot- Abdur ^hinj 15 the* 
exhibition at Bulandshahr might be takpa^ 
into the custody of the Court a$ the shop 
and the goods' were 'the'^ shop and ttl® goods, 
of Abdul Qayum the insolvent.' Tba 
tional Judge of Meerut ord^ed theReoBi^ar 
to attach the goods. The Receiver on Ihs lAth. 
of February acting upon indjoationa .giypn- 
by Sital Prasad attached all thg goods at 
the exhibition, the value of which the 
iff says was Rs. £00, packed them in boxes, 
and brought them into Meerut, On the |.8th- 
of February Abdul Rahim presented an 
application to the Court which had attached 
the goods and prayed that after tboropgh. 
enquiry made by the Court the attached, 
goods might be declared the property of 
Abdur Rahim and released in his favour. 
Ou the 4lih of July 1913 theappUoatipn was. 
granted and on the 5th Abdur Rahim asked 
for the return of the goods. Upon this Sit%L.3 
Prasad objected to the delivery, as he said he U 
intended to appeal to the High Court at- - 
Allahabad, and prayed that the goods might 
remain in the custody of a Receiver pendipg. 
the result of 'his appeal. On the 4th of July 
1913 Sital Prasad got an injunction from this 
Court and he also got permission to appeal 
from the order of the Additional Judge of 
Mssruk. This appeal was beard on the 6th 
of December 1913 and dismissed. The goods 
which had been attached were returned to 
Abdur Rabim cn the 9th of January 1914. and 
were found to be badly damaged. There 
has baen some confusion as regards the 
cause of damage. In rertain places in the 
judgment of the Courts below the damage is 
attributed to destruction by white ants. 

It is not ea?y to understand why or how the 
white ants were introduced into the case. 
What Abdur Rabim said was the cause of 
the mischief done was the work of inascts 
such as appear in woollen goods when they 
are shut up and not aired during the rainy 
season, and this was the season in which 
the goods, which were to have been releared 
on the 4tb of July 1913, remained in the 
custody of the Receiver until the 9th of Janu- 
ary 1914, when they were returned. The 
defence put in by Sital Prasad was to the 
effect that he was only a creditor and that 
he informed the Court of what he had as- 
certained and from which he was satiafted thafc 
the goods were not the goods of Abdur Rahim 
but the goods of Abdul Q'iynm, He muintgipB; 
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that he acted in good faith and that if any 
damage was oanaed to the goods it was the 
Beoeiver’a aot. Abdar Kahim and Abdul 
Qiiyam, he said, were joint, had no separate 
capital and when the goods were at the 
Balandahahr fair Abdul Qiyum was oaten, 
sibly in possession of them. He maintains 
that be had never applied for the detention 
of the goods but that seonrity should be 
taken from Abdur Rahim if they were 
retamed to him, Prom the above statement 
it will be seen that the goods (whiob are 
foond to have been damaged by the agenoy 
of inseote) wonld not have passed from the 
possesaion of the appellant on the 14th of 
February 1913, had it not been for the appU- 
cation presented by Sital Prasad in the 
Goartof the Additional Judge at Meerut on 
the 13th of February 1913. We have heard 
the contents of the applioation made by 
Sital Prasad (paper No. 350 of the record). 
It is supported by an afBdavit sworn to by 
Sital Prasad. In this affidavit Sital Prasad 
solemnly affirms that the insolvent Abdnl 
Qayum had not sold his goods but bad taken 
them to the Bulandshabr exhibition. No 
attempt was made to dispute the allegalious 
that it was Sital Prasad who identi6ed and 
pointed out the goods which the Receiver 
attached, Sital Prasad must, therefore, have 
been fully aware that a large number cf 
the goods attached, more than half of them, 
were goods wholly or mainly manufactured 
from wool. The Civil Courts have found 
that the aot of Sital Prasad was a wrongful 
sot. This being so, be became responsible 
fop the ordinary consequences- which were 
likely to result from this wrongful aot of 
attachment. Furthermore when the appel- 
laut applied for the goods to be handed back 
to him as they had been foand by the Court 
to be his goods, the respondent again opposed 
the application (see paper No. 390) and pre- 
veuted their return. Regarding this opposi- 
ion the learned Jndge of this Court rightly 
° that the order made by the Couit 
w loh had beard the case has an important 

caring upon the question whether the de- 
Sital Prasad was acting without rea* 
^ probable oaose, beoause that 

made unless the 
although it had decided 
n® defendant, there was reasonable 

'Riah n *^®^®^eiidant appealing to the 
*0 ^o^rt. Wo do not for a moment ques* 


tion the right of appeal presented by Sital 
Prasad, and we allow that the Court grant- 
ing leave to appeal must have considered 
that there was a good case for snob an 
appeal. But was there an equal necessity 
for the application which followed and in 
which SHal Prasad asked for an injnnction 
restraining the release of the goods pending 
the appealP The learned Judge of this 
Court rightly observes that from the moment 
Sital Prasad applied for this injunction, a 
totally different set of consideration arises. 
It was a fresh aot done by Sital Prasad and 
he adds that it was necessary for Abdur 
Rahim if be bad a case co show, if he relied 
upon this act ofSital Prasad, that snob aot or 
applioation was a wrong to him and that 
the damage done by the animals was the 
resnlt of that order. The Boding of the 
Munsif npon this matter is somewhat loosely 
worded. He says the goods probably got 
damaged during the period that the appeal 
was pending in the High Court. It is a 
well known fact that goods are generally 
eaten up by worms, as he calls them, during 
the rains. The lower Appellate Court ex- 
pressed itself satisBed that the immediate 
result of the attachment was the damage done 
to the ffonds and the deterioration in their 
prices. This point, he adds, has been fully 
dealt with by the learned Munsif in bis judg- 
ment and he decides it against the appellant 
before bim(i.e ,SitalPra8ad).tSome attempt was 
made to attack this finding as being based on 
no evidence, but this point was not taken in 
the appeal or petieion either to the learned 
Judge of this Court or to us. Sital Prasad 
knew that the goods which be had attached 
were articles mainly made from wcol, be 
knew as every inhabitant of this part of 
India knows that woollen goods paoked away 
in b:)xes during the rains breed, as a natural 
and probable oonsequence, worms which 
riddle woollen articles through and render 
them worthless. Generally speaking, as 
Bovill, Chief Justice, pointed out in Sharp 
V. fowell (Ih ‘‘One who commits a wrongful 
aot is responsible for the ordinary oonse- 
quenoes which are liable to result therefrom. 
Bat, generally speaking, he is not liable for 
damage which is not the natural or ordinary 
consequence of such an act, unless it be 

( 1 ) K 2)3^41 L. T. c. P. 95; 26 L. T 

436; 20 W. T ■:,i, 
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fibown that be tcows, or has reaeooable 
meaDs of knowing, that ooneeqaenoes not 
nenally resulting from tbe aot are by reason 
of some existing oause, likely to intervene so 
as to oaoasion damage to a third person.” 
Tbe existing oause, of wbiob Sital Prasad w|8 
fully aware, was that these woollen goods 
were about to be shut up and owing to 
olimatio*oaua6B wbiobiprevail during the raips, 
would be damaged most materially by insedta 
bred and breeding in them whilst they were 
so shut up. Their Lordships of the Privy 
Gounoil in Eiwort Mohun Boy v. Barauhh Djs 
(2) point out that there is no analogy 
I etween the two systems regarding tbe law 
of exeoution which prevails in India and 
whieb prevails in England. In England tbe 
execution of a decree for money is entrusted 
to the Sheriff, an officer who is bound to use 
his own disoretion and is directly respon- 
sible to those interested for the illegal 
seizure of goods which do not belong to the 
judgment-debtor. In India warrants for 
attachment in security are issued on the 
ex parie application of the creditor, who is 
bound to specify the property which he 
desires to attach and its estimated value.” 
Tbe illegal attachment of Abdur Kabim’s 
goods was the direct act of Sital Prasad 
for which he became immediately responsible 
in law, and the litigation which underlay 
and consecLuent depreciation of tbe goads to- 
gether with the climatic conditions which 
contributed still further to that depreciation 
may well be considered tbe natural and 
necessary conseciuenoes of that unlawful act. 
We do not think that in a case of this kind 
any question of reasonable and probable cause 
arises and that it is for the plaintiff to prove 
the absence of reasonable and probable oause. 

As regards damages, after hearing both 
patties we think that tbe damages assessed 
by the Additional Judge of Meerut were fair 
and just damages. 

We decree the appeal, set aside the order of 
the learned Judge of this Ocurtand restore 
that of tbe lower Appellate Court with coats 
of both hearings in this Cuurt. 

Appeal allowed^ 

(2) 17 C. 433 (P- 0.): 17 I. A. 17: 5 Sar. P. C. J. 

472. 
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NAGPUR JUDICIAL GOMMISSIONBEPS 

COURT. 

Second Civil Appe4L No. 530 of 1918. 

Jnne24. 1919. 

Sir Henry Drake- BrookhiaD, Et., 

J. C. 

BHURB— Plaintiff — Appellant 

versus ^ 

SHEOGOPAL AND OTHERS — Defbhdants — 

Rbspondentj. 

C. P. Tenancy Act iXI of 1^8\ «. 

(1)— Sale of village share— Occupancy rights, in sir 
landy surrender of ^Surrender^ validity of — Oontract 
Act (IZ of 1872;, 8. 65, applicability of-PaHies 
contravening provisions of Statute, effect of — ‘In pari 
delicto potior est oonditio def endentis, * applicability of. 

The defendants sold to the plaintiff their share 
in a village, reserving to themselves the oconpanoy 
rights in the sir land, and on the same day execut- 
ed another deed by which they surrendered 
their occupancy right in the sir land accrued to 
them by virtue of the sale. The plaintiff was put 
in possession of the village share under the sale- 
deed and of the land under the surrender deed, but 
the defendants ejected him on a subseQuent date. 
The plaintiff brought the present suit for possession 
of the land surrendered: ^ . 

Bold, ( 1 ) that the mere fact of the possession 
having been delivered to the plaintiff did not 
suffice to separate the transaction of surrender 
from that of sale and that the surrender mast be 
held to be void under the provisions of section 46 
( 1 ) of the Central Provinces Tenancy Act. [p. 7i 6, 
col. 1.] 

(2) that the plaintiff was not entitled to get 
back the consideration for the surrender, as both 
the parties knew that they were contravening the 
provisions of the Central Provinces Tenancy Act 
and, therefore, the maxim in pari delicto, potior est 
conditio defendentis applied, [p. 796, col. 2.] 

The test as to whether a surrender in such a case 
is an evasion of the provisions of section 46 (1) of 
the Central Provinces Tenancy Act consists in the 
fact as to whether the transaction is distinotly 
separate from that of sale of the village share, [p. 
796, ool. 1.] 

If a covenant to relinquish the sir lands is part 
of the transaction of sale or of mortgage, then the 
agreement to surrender will be void and unenforce- 
able, no matter what ingenious devices may 1^ 
employed to give colour to it. If the Court is 
satisfied that there was first of all a transfer by 
way of sale or mortgage and that the transferee, 
having obtained the status of an ex-proprietary 
tenant with full knowledge of that fact and of the 
rights preserved to him by the Statute, deliberately 
chooses, as a separate transaction, to relinquish his 
ex.proprietary tenancy into the hands of new 
proprietor, or of the mortgagee in possession, then 
the law cannot go farther in the' way of protecting a 
raokless and imprudent man against the consequences 
of his own acts. Cp* 796, col. 2j p. 796, col. 1.] ^ r > > 

Section 65 of the Contract Act has no application 
where tbe contract embodies a purpose known to bq': 
illegal to which both sides are parties, [p. 796, col^S^ 
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Uir Dad Xhan 7. Damzan ffTian, 44 Tnd. Oaa. flSSt 
40 A. 44i9y 16 A. L- J. 329; Lelchrai y. Parshadi, 2 fnd. 
0^ 409} 6 A. L. J. 713: Moti Ohand v. Ikram VUah 
than, 89 Ind. Oss. 464; 39 A. 178; 16 A. L: J. 160: 6 L. 
W. 888; 21 M. L. T. 267; 82 M. L. J. 388; 21 C. W. N. 
616; 19 Bom. L. B. 433; 26 0. L. J. 24; (1917) M. W. 
N. 453; 44 I. A. 64 (P. 0.), followed. 

Appeal against the deoree of the Distriot 
Judge, Saagor, in Civil Appeal No. 32 of 
1918, deoided on the Slat Jaly .1918, 
arising oat of Civil Suit No, 700 of 1917, 
in the Conrt of Mansif, Rabeli, deoided 
on the 5th April 1918. 

Mr. M. Bhoteani Skank'ir Niyogi\ for the 
Appellant. 

Mr. J, 0, Oho3h, for the Respondents, 

JUDGMENT. — This is an appeal from 
a deoree passed by the Distriot Judge, 
Saagor, whioh set aside a deoree of the 
Mansif, Raheli, and dismissed the present 
appellant*8 suit for possession of foar sir 
fields in Monza Ohhindli. 

On the 3Utb October 1£16, the defend- 
ants sold their lOf.pies share in the 
village to the plaintiff, wbo owns a 5- 
annas A-pies share. The sale-deed reserves 
to the vendors their right to oooupy the 
wr land and, therefore, does not oome 
within the scope of section 45 (1) of the 
Central Provinces Tenancy Ac*", 1898. 

On the same day, however, the defendants 
execated another deed (Exhibit P.2) by 
which in consideration of old debts aggregate 

^ payment of 

320 or Rs. 500 in all, they surrender- 
ed the occapancy right accrued to them 
the sir of their share by virtue of the 
sale aforesaid. The plaintiff was pat in 
possession under the surrender and it is 
common ground that he was the defend- 
an 8 sole landlord, their share within the 
an m dispute having constituted a separate 

^l*t June 1917 the defendants 
ej^eoted him from the land to which the 

^®^®te8 and on the 8th August 

brought the suit out of 

nlainf k ** appeal arises. In the 

an<l o ^ claimed restoration to possession 

miffht relief whioh the Coart 

80 *fftr The defence, 

was concerned with it, 

Masion of amoaoted to an 

45 of ttift Ti ^ contained in section 

Void Th‘ ^od wa", therefore, 

StLsif by the 

81*, on the groand that a 


surrender of oaoupaooy right is permissi* 
hie under section 35 of the Tenancy Act 
and is not prohibited by section 45. 

In appeal the District Judge held, on 

the authority of the decision of the Privy 

Council in Moti Ohand v. Ikram Ullah Khan 

(1) and of Mir Dad Khan v. Eamzan Khan 

(2) , that the sale and surrender together 

constituted a single transaction, the object of 
of which was to avoid the necessity of obtain- 
ing the sanction prescribed by section 45 
(1), Tenancy Act, and was, therefore, 
illegal and void. T-be plea that the 

plaintiff should recover Rs. 500; the 

consideration for the surrender was not 
considered on the ground that this relief 
had not been expressly asked for in the 
Conrt of first inetanoe. In this Conrt it 
is not and could not be denied that section 
45 of the Central Provinces Tenancy Act, 
18 8, is for the purposes of this appeal 
identical in purport with section 10 of the 
N. W. P. Tenancy Act, 1901. For the 
appellant it is sought to distinguish the 
facts in Moti Ohand v. Ikram Ullah Khan (1) 
(above cited), on the ground that there 
the plaintiff (vendee) sought to enforce 
not a transfer but an executory agreement 
to surrender the ex-proprietary holding. 
The later Allahabad case is sought to be 
distinguished on the groand that the 
transfer was a mortgage and not a sale; 
actual possession of the sir did not pass 
to the mortgagee under the relinquishment. 
It is urged that the surrender can be 
contested cnly under section 36 of the 
Tenancy Act and that once the vendors 
surrendered their occupancy right and put 
the landlord in possession, their title was 
finally extinguished. 

In my opinion the true test in oases 
like the present is that laid down by 
Piggott, J., in Mir Dad Khan v. Ramzan 
Khan (2) (above cited). In the words 
of that learned Jndge:— 

'*If a covenant to relinquish the nV 
lands is part of the transaction of sale 
or of mortgage, then the agreement to 
surrender will be void and unenforceable, 
DO matter what ingenious devices may be 

(1) 39 Ind. Cus. 454; 39 A. 173; 16 A. L. J. 160- 
5 L. \V SSS; 21 M h. T. 2 7; 32 M. L. J.383j 21 G 
W. N 8<6: >9 Bom. L. R. 433; 26 0. L. J. 24- ri917\ 
M. W. .N 4'>3; -It I. A. 54 (P. 0.). ^ 

{'!) U I !?as. 988; 40 A. 449* 16 A. L. J. 329 
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employed to Rive oolour to it. If the 
Court is satisfied that there was first of 
all a transfer by way of sale or mortgage 
and that the transferee, having obtained 

the stains of an ex-proprietary tenant, with 

fall knowledge of that faot and of the 
rights preserved to him by the Statute, 
deliberately ohooses, as a separate transac- 
tion, to relinquish his ex-proprietary 
tenancy into the hands of the new proprietor, 
or of the mortgagee in possession, then 
the law cannot go farther in the way of 
protecting a reckless and imprudent man 
against the consequence of his own acts. 

For a case of the latter kind 1 may refer 
to Lehhraj v. Parshadi (3). In the present 
case there is admittedly a design to evade the 
requirements of sub-section (1) of section 45 
of the Tenancy Act, the two deeds of even 
date being executed not as separate trans- 
actions but as parts of a single design. In 
the words of their Lordships of the Privy 
Oounoil in Moit Chandv. Ikram Ullah Khan{l) 
such a device is in contravention of the 
policy of the Act and contrary to law and is, ■ 
therefore, illegal and void. The mere fact 
that the plaintiff obtained actual possession 
does not, in my opinion, suffice to separate 
the surrender from the sale; indeed it is 
not even suggested for the appellant that 
such was the effect of his ooonpation. 
The appellant has nothing but the ear. 
render as a basis for his title. That 
surrender must be held void no less than 
the agreement for relinquishment coupled 
with the deed of relicquiehment, dated 
respectively the 2nd and 5th May 1903, 
which were considered by the Privy Council 
in MotiOhandv. Ikram. UllahKhan{l). I hold, 
therefore, that the lower Appellate Court’s 
dismissal of the claim for possession was 

right and must he upheld. 

It remains to deal with the contention 
that the appellant should at least get back the 
consideration for the surrender. This 
should have been dealt with by the lower 
Appellate Court in view of the prayer in 
the plaint for other relief, which has 
already been mentioned. It is urged for 
the appellant that having once obtained 
possession he should not have been ousted 
by the defendants and should, therefore, 
be treated much as if he bad retained 

(3) 2 Ind. Cas. 409; 6 A. L. J. 713. 


possession all along and not been ousted by 
the defendants. The contention is plansib]^ 
but no authority is cited in enpppr.t ql 
it. The actual position obtaining is that 
the defendants are in pisspspion whilq 
the plaintiff seeks to enforce against them 
an agreement which is void. Both parties 
knew that when the sale and surrender 
were executed they were contravening the 
provisions of the Tenancy Act. The 
plaintiff as the defendants’ creditor was 
certainly not less to blame than the 
defendants, and the maxim in piri delicto, 
potior est conditio defendantis would sepm 
to apply. Section 65, Indian Contract 
Act, has no application where the contract 
embodies a purpose kuowo to be illegal 
to which both sides are parties. For 
similar oases I may refer to Hurliihar v. 
Pern Raj (4) and Dipan Rai v. Bam 
Khelawm Rai (5). The position in Bahoran 
Upadhya v. Uttamgir (6) was practically 
the reverse of what obtains here: in that 
case the plaintiff sued the mortgagor ,of 
an oooapanoy holding to recover possession 
npon the ground that the mortgage was 
void under the Tenancy Act without 
repaying the mortgagee the money be had 
received, and it was held on the principle 
that he who seeks equity must do equity 
that the mortgagor could not retain the 
mortgage money in addition to regaining 
the property. 

The appeal fails and is dismissed with 
costs. In the lower Courts costs will, be 
paid as already ordered. 

Appeal dismissed, 

(4) 22 A 205; A. W. N. (1900) 10. 

(5 ) 5 Tnd. Gas. 657; 3 2 A. 383; 7 A. L. J. 330. 

(6) 12 Ind.Cas. 112; 31 A. 779; 8 A. L. J. 931 
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OALOUTTA HIGH COURT. 

Appial faou Appellate Dbokee No. 819 of 
/ 1917. 

Jnly 22, 1919, 

Ffe.enh — Jnstioe Sir Ernest Fietoher, 

Kt , and Mr. Jnstioe Daval. 

BADAB CD DIN BISWAS ano othe, s— 

DsFEMUAMTa — AP<>ELLAhT8 

ViiT6H8 

HEBAJTULLA JOORD \B and otbers — 
Plaint, ppi — R uspondents. 

Pleadings and proof — Plaint based on specific 
allegation— ~Cotirt, whether can find in favour of plain- 
ti^ on different allegation — Procedure —Bengal Tenancy 
Act (ViU B. C. of 1886^, s. 167 — Annulment of 
interest— Notice, proof of service of. 


Where a plaintiff comes to trial with a specific 
^egation on which he asks the t'ourt to adjudicate 
in his favour, it is not open to the Coart to arrive 
at a finding in his favour contrary to tbo allegation 
setup [p. 797, col. 2.] 

Before the interest of a party can be terminated 
nndorthe provisions of section 167 of the Bengal 
Tenancy Act, it is necessary that the service of 
notice in accordance with the statutory procedure 
laid down in the section should be proved, [p. 798, 

Appeal against the deoree of the Addi* 
tional Distriot Judge, Jessorr, dated the 30th 
^Doary 1917, affirming ihat of the 
Mttniif, let Oonrt at Jheoidab, dated the 

30th Jane 1915. 


PACTS appear from the judgment. 
Babu Surendra Ohandra Sei (with 

Noth Boio), for the Appella 
The defendants are appellants. The ap] 
out cf a salt for recovery of | 
WBBion on deolaiation of title against deft 
® were alleged to be under rail 
f plaintiff landlord’s interest was i 
P^*’®^»sed by the eioerior la 

• Question is whether the plaintiff 
WDUre-holder or a We alleged that a 

DOtioe under eeotioD 157 of the Bengal Tena 
he h * P^uiotiff’s interest was extinguisl 
olaim nnder.rflrt/Qi. The plair 

tha intermediate tenure hoI< 

Af/ln/ vernaoalar words bjiog m 
tha Oourt fu 

right was a raiuat, heoco 

thfl annulied. My pjiot 

contrary to pleal anyth 

Babu Pr states in hij plaint 

«Poud6nts!!Thefi ' 

**q<iiteoorr0ok learned Ju. 

*® 9 aui fti, j words do iwt neoessai 

UH.*er-t 8 nur 0 holder. Thoy ( 



also be used to mean a raiyat, Henoe 
bis right oould net be annulled. 

Babu Surendra Ohandra Sen replied in 
brief. 

JUDGMENT. 

FLETcaBR, J, — The defendants in this ease 
appeal against the deoision of the learned 
Additional Judge of Jessore, dated the 30th 
January 1917, affirming the deoision of the 
Munsif of Jhenidah. The plaintiffs brought 
the suit for deolaration of title to and 
possession of oertain land. The title pleaded 
in the plaint, according to the English trans- 
lation of the vernaoalar document, was 
that the plaiotiffs claimed a subordinate 
intermediate tenure, and those words are 
strengthened by the nature of the enjoy- 
ment that the plaintiffs alleged they had 
in the land in suit. What happened was 
this. The learned Judge in the lower Ap. 
pellate Court has found that the plaintiffs 
are not either tenure-holders or under, 
tenure .bo'ders but are raiyais with rights 
of oocupanoy, and in this case the defendants 
are not entitled to annul ths interest of the 
plaintiffs under the provisions of the Bengal 
Tenancy Act. Whether that can be 
supported turns on this ; whether the 
English translation of the allegation that 
the plaintiffs put forward in their plaint 
that they were subordinate intermediate 
tenure-holders is an accurate translation 
of t'.e original document. It is suggested 
that the subordinate intermediate tenure* 
holder only meant, if due regard is bad to 
the vernacular words used, that the plaintiffs 
were holding unde.r a tenure holder without 
defining or limiting the nature of the 
interest of the plaiotiffs. The words used 
in the vernacular do not support that con- 
tention. It is quite clear that the plaintiffs 
came to trial with the allegation that they 

were tenure holders within the meaning 
of the Bengal Tenancy Act. If that is 
bc', the learned Judge was oleirJy wrong 
in iiuiiiig tiiat tha plain. ilfs were ocoupanoy- 
rn;>n:, o nitrary to the allegation set up 
in the plaitjt on wnich they asked the 
tJ.viirt to adjuJicate in their favour. Ido 
nut .hink tiia'. the learned Judge was 
oiititU.l on too facta to find that the 
plaint! IT ^ were ruiya/^- with rights of boca- 
pincy. The highest that could be held was 
tuai the plaintiffs had the interest that 

wi dot un ai the plaint, namely that they 
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were iiDder>teDiire*Holder8 within the mean* 
ing of the Bengal Tenanoy Aot. 

Then, one other point arises and that is 
this: In the view of the learned Jadga, 
it bsoaine anneeessary to dispose of the 
second iesae, baoause in his view the plaint- 
iffs being raiyats with rights of ocoapanoy^ 
the Bengal Tenancy iot did not give the 
defendants any right to annul such an 
interest. It is necessary that the service 
of the notice in accordance with the statu- 
tory procedure laid down in the Bengal 
Tenancy Act should be proved before the 
intereet of the plaintiffs could be termi- 
nated, In the view of the learned Judge 
of the lower Appellate Court, it was not 
necessary to enquire and decide whether or 
not such a notice bad been duly served. 
Tbe ease must, therefore, go back to the 
Court of the learned Judge to have the 
appeal re-beard on the question as to whether 
the interest of tbe plaintiffs has been duly 
annulled under the provisions of the Bsngal 
Tenancy Act, and if it appears that tbe 
matter has not been properly determined 
in the Court of first instance, the learned 
Judge will be at liberty to send the case 
back to the Court of first instance for the 
purpose of taking any further or additional 
evidence that may be considered necessary, 
in order to prove that the interest of the 
plaintiffs has been duly annulled under tbe 
provisions of the Bengal Tenancy Aot. Costs 
will abide the result of the further hearing 
before tbe learned Additional Judge. 

Duval, J. — I agree. 

Oaso sent back. 


NAGPOft JUDICIAL COMMISSIONER’S 

COURT. 

Sboond Civil Appeai. No. 68B of 1919. 

October 10, 1919. 

Present:— Sir Henry Drake Brockman, Kt., 

J. C. 

dhansukhdass marwadi- 

Defbndant No. 1— Appellant 

verstts 

ZANGOO— PlUNUPF and ANOXHEft— 
Defendant No. 2— Bbspondentj. 

Transfer of Property Act (IV of 188^, s. 53— 
Procedure Oode (Act V of 1903), 0. XX£, rr. 58, 63— 

Clai’n proceedings^Objeotion dismissed -^Snit to 


establish title by objector— Transfer intended U> defeat 
and delay creditors - A ttaching credttort whether can 
object to validity of transfer in defence— Suit U-set 
aside transfer in representative cupacityt wheth^ 
necessary -Fraudulent transaction, whether can be 
avoided apart from s. 63, Transfer ofPropeHy Act. 


In a suit for deolaration of title by ’a purchaser 
from a iudgmeat-debtor after the dismissal of hw 
objection under Order XXI, role 63 of the Civil 
Procedure Code, the attaching deoree-holder is 
entitled to set up a defence that the sale in favonr 
of the plaintiff was a sham transaction and was 
intended to defraud the creditors of the judgment- 
debtor. [p. 801, col. I.] 

A suit under section 63 of the Transfer of rro^ 
perty Act to avoid a transfer alleged to have been 
made with intent to defraud the creditors of the 
transferor need not necessarily bo brought by one 
of several creditors in a representative capacity 
and a single creditor as a defendant in a suit to 
declare the transfer valid is entitled to avoid the 


plaintiff’s transaction, [p. 801, col- 1. 1 

A defendant may use in defence a plea whioli 

would furnish him with ground for a suitj as 
procedure would avoid multiplicity of suits. lP- » 

col. 1.1 _ . „ 

Sheo Ramy. Lalman, 13 C P. L. R. 163, followe^ j 

A fraudulent and colourable transfer ^ 

challenged otherwise than under section 63 of the 
Transfer of Property Act, for instance as being a 
sham transaction not intended to have any effect 
whatever, fp. 801, col. 2.1 


Appeal against the deeree of the Addi- 
tional Distriot Judge, Akola, in Civil Appeal 
No. 80 of 1918, decided on the 7th 
September 1918, arising out of Civil Suit 
No, 37 of 1918. in the Court of the 2ad 
Munsif, Akola, dated the iiQth June 1918. 

Mr. D. T. Mangalmurti, for the Appel- 

lant. - 

Mr. M. B. Bohde, for the Respondent No. 1. 

JUDGMENT.— Dhansukhdas, the appel- 
lant in this Court, obtained on the 2l0t 

December 1916 a decree for money against 

the respondent Lakahmi, and inexeoution on 
the 26th July 1917 attached a certain field 
which she held in succession to her hiw- 
band. The respondent Jhango had bought 
the field from Musammat Lakshmi on the 
lObh January 1917, and on the strength 
of the conveyance (Exhibit P-1) objected 
to the attachment. Dbansukhdaa opposfld 
the objection on several grounds and it 
was dismissed by the executing Court on 
the ground that the alleged sale was a 
bogus and fraudulent one, Jhango not 
being a bona fide purchaser for value. 
Jhango then filed the suit out of which 
the present appeal arises to obtain a 
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declaration o{ his right to the field and 
Dbansukbdas, after denying the sale aIto> 
getber, went on to plead that if establi- 
shed, it was a bogos and frandnlent trans- 
action witbo;it consideration and intended 
to defrand and delay creditors. Lakshmi 
pleaded that the sale was a gennine one, 
the price (Rs 400) being required by her 
to pay off debts incurred by her husband 
and to meet necessary expenditure. The 
plaintiff in his reply pleaded as follows: — 

**The sale is neither bogus nor fraudulent 
nor without consideration, nor was it 
intended to defraud the creditors, but on 
the contrary to partly pay off the debts 
of defendant No. 2’s husband as well as 
for her own maintenance. Plaintiff bad no 
knowledge of the decree of the defendant 
No, l.» 

The following is&ues were framed: — 

1. Was the sale by defendant No. 2 
to plaintiff for valid consideration and for 
legal necessity as alleged. 

2. Is the plaintiff entitled to the relief 
claimed?’* 

The trial Judge found that consideration 
passed and that legal necessity was made 
out, although its establishment was not 
essential to the success of the plaintiff's 
claim. The Judge proceeded to point out 
that there was no speoiBc issue embodying 
the questions explioitly raised in the plead- 
^gs regarding the character of Exhibit 
P.-No, 1, ^bnt nevertheless held that the 
esle was not fraudulent and bogus for de- 
frauding the creditors and defeating their 
claim.” 

Dhausukhdas appealed to the District 
Court and an Additional District Judge, 
without deciding any questions raised by 
the pleadings, held on the strength of the 
Pull Bench decision in Subramania Ayyar 
. y* A^**f^*® OMttiar (1) that in a suit of 
this kind the attaching decree-holder cannot 
in defence avoid under section 53, Transfer 
of ^operty Act, the alienation made by 
ms judgment-debtor in the plaintiff’s favour, 
Dhausukhdas has preferred this eecoml 
’ appeal. 

It is urged for the appellant that the 
aeoision of the Madras Pall Bench should 
not be followed, that a suit under section 

•t ®5li 41 M. 612; 6 L. \y. 750; 33 6t. 

U J. 705 ^P. B.j. 


53. Transfer of Property Act, need not 
necessarily be brought by one of several 
creditors in a representative capacity, and 
that a single creditor as defendant in a 
suit like the present is entitled to avoid 
the plaintiff’s transaction. 

As remarked by the learned Additional 
District Judge, the practice in these Pro- 
vinces has long been to allow such a defence, 
and after a careful perusal of the c^se 
which be relied upon and of the judg- 
ments in Palaniandi Ohetti v. A.ppavu Ohettiar 
(2)1 have come to the oonolusion that they do 
not furnish a sufficient ground for departing 
from that practice. In Palaniandi Ohetti v. 
Appavu Chettiar (2) two judgments were deli- 
vered. That of Coutts Trotter, J., appears to 
have decided no mors than that a creditor 
other than the one who bad obtained a 
decree for his debt and attached property in 
execution thereof could only sue under secticn 
53, Transfer of Property Act, in a repre- 
sentative capacity, I'.c., on behalf of himself 
and all other creditors; this is clear from 
the passage towards the close of the judg- 
ment, in which the learned Judge expressly 
followed Ishvar Timappa Efdge v. Devar 
Venkappa Shanbog (3)aDd on that ground held 
that the fact that the deed relied upon by 
the plaintiff was executed with intent to 
defraud the creditors of the transferor 
afforded the attaching defendant no answer 
to the plaintiff’s claim. As pointed out by 
Krishnan, J., in Kottaurathil Puthiyapurayil 
Pokkcr V. Balaihil Parkum Ohandrankandi 
(4), Coutts Trotter. J., seems to have 
overlooked that the decree-holder had not 
only attached property but had obtained ab 
order in his favour upon the objection 
Sled under rule 58, Order XXI, First 
Schedule to the Civil Procedure Code I 
understand, therefore, that in a case like 
the present Coutts Trotter, J., would 
have entertained the defence based on section 
53, Transfer of Property Act. 

Shoshagiri Aiyar, J., waa a parly to the 
aeoieioDB in both Palaniandi Ohetti v. Ammvu 
Ohetitar and Subramamia Ayyar v Muthia 
Chettiar (I), and in the later deoisiora^ 


3g(^2) 34 Ind. Oaa. . 778, 30 M. ,L, J. 66S, 19 M. L. T. 

Ul M ® I®- 

T. 47, (19.9) 
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tented himself with stating that he had 
not been oonvinoed that his view expressed in 
Palaniandi Ohetti v. Appavu OhttUar (2) was 
wroD?. Ssshagiri Aiyar, J., diatinotly raled 
in Palaniandi Ohitti v. Appavu Ohettiar (2) 
that a representative suit is not neoessary, 
but went on to lay down that a oreditor 
oan have no remedy against the property 
conveyed until the sale is sot aside, and 
on this latter view based a further oon- 
elusion that as a defendant he is not 
entitled to avoid the oonveyanoe by his 

defenoe. 

The last sentenoe of his judgment 
shows that he reached this oonolusion 

reluotantly. 

The third Judge who took part in the 
Pull Benoh's deoieion deolined to express 
an opinion on the question whether a suit 
by a creditor under seetion 53 of the Transfer 
of Property Aot must be brought in a 
representative oapaoity on behalf of the 
body of credi.ors, but apart from this he 
expressed a general oonourrence in the views 
of Uoucts Trotier and Seshagiri Aiyar, JJ. 
He also declined to approve of the pro- 
position laid down in Abdul Kader v. AU 
Meah (5) that anything which can be made 
the basis of a suit oan be pleaded as a 
bar in action. He concluded with the 
remark that a sale such as the one now 
under oondderation mast be held to con* 
tinue in force until it is set aside in proceed- 
ings properly insiiiutei for the purpose. 

In Kottaratkil tuthiyapurayil Poticer v. 
Balathil r arkum Ohandrankandi (4;, above 
oiied, Kriflhnan and A>ling, JJ., agreed in 
homing mat an atiaabing oeoree-holder wnose. 
atiaonmeut has been raised un tbe objeoiion 
of a transieree of the attached property 
is not bound to bring a ^ep^£^encatlve 
suit on bdiialf of all etie creditors to set 
aside the transier under sooiiou 53 of the 
Transfer of Proper y Aco. bat oan sue on 
his own heoalf alone Toe decision m 
Hakim Lai V* Mooskahar iJaAu (6), wnich w 
relied upon here for tee plaintiff respondent, 
was considered by both the Julges and they 
dissented from the view that a suit under 
section 53, Transfer of Property Act;, must 
be brought by or on behalf of all tho 

(6) 14 lad, OftB. 10 C. W, N, 717j 16 C. b. J, 


A * ■ ^ 

ordditord# Krishnaui Jci also poiutei out tost 
the actual decision in Ishvar Timappd Reffds 
V. Devar Venkappa Shanhog (3) that'a 

creditor who has not obtained a decree in bis 
favour is nevertheless entitled to aue'under 
that Action and that in the Caloutte 
case the special right of suit given lo a 
defeated decree-holder by rule 63, Oi^er 
XXI, was not referred to. Krishnan,^ ff., 
referred also to the Privy Council decismii 
in Ohatterput Singh v. Maharaj Bahadur 
(7), another case relied on for the plaihliff- 
respondent, and give reasons which eeem 
to me conclusive for thinking that * 
the observaiion of their Lordships 

on page 217 of the report is no authority 
for the view that a suit under eeotion 
53, Transfer of Property Aot, must be a 
representative one. The observation -is as 
follows: — 

**No issue was stated in this suit 
whebhere the transfers were or were not 
liable to be set aside at the instance of 
Dhunpat under section 53 of the Transfer 
of Property Act, and no decree has been 
made for setting them aside. Such an issue 
could be raised and such a decree could 
be made only in a suit properly ■ consti- 
tuted for that purpose, and this suit was 
not so constituted either as to parties or 

otberwise,” ^ 

I would also point out that the action out of 
whicb tbe appeal to the Privy Council arose 
was brought by Dbanput and bis son and that 
the Juoioial Committee’s expreseion above 
quoted must be interpreted in the light of 

that fact. ^ . . 

In Mina Kumari v. Bijoy Singh (8} 
the Judical Comminee did not treat the 
instiiuiion of a beparate suit as essential 
to make the provisionj of sec iou 
53 of the Tran fer of Property Aot avail- 
ab;e to tbe de endant, Thtre, as in^ the 
present case, tbe plaintiff was tbe objeolor 

who bad failed in the executing Court and 

sued to estabiisQ the right which he 
claimed to tbe property in dispute. It 
i^ true that the quasoim now under con- 
sideration was not raised and that thd 


(7) 33 0. 198i 2 A. h. J. IdOj 0 C. W. N. 2251 

12I.A. 1 (P. 0.). ^ « r .rc K 

^8; 40 lud. Oas. 24^; 14 0. 662» 1 h- ® 

[,. W. 711; 34M. h.J. 426j 31 0- f ‘ 
[j. T. 844; 16 A. L. J, <82; 26 0. Ii. J. 6QSj l9 Ii, 
a. 434} (19171 M. W. N. 473} 44 I. ▲. 173 (P. 0.). 
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transfer impeached was expressly held 
not lo ba a fraudalent one: nevertheless 
the fact that the application of the 
seetioQ to the oLroumstances was ooQsidered 
by the highest Tribunal cannot bat be 
regarded as favourable to the present 
appellant. 

[n my opinion the mere faot that a 
transfer which can be impeached under 
eeotion 53, Transfer of Property Act, is 
voidable only and muet, therefore, continue 
in force until set aside is no sofficient 
reason for debarring a defendant from 
relying upon that section. It is not denied 
that the section ooold be relied on in 
answer to the objector’s petition in exe- 
cution proceedings and if the objection 
had succeeded instead of failing, the suit 
contemplated by rule 63, Order XXf, 
would nooesEarily have been brought by 
4be appellant instead of the respondent 
Jbango. The result of such summary pro* 
eeedings as those taken on objections preferred 
under rule 58, Order XXI, should not affect 
the power cf the attaching decrae-bolder to 
support his attachment, and 1 agree with 
the view taken in Kotturatkil Puthiyapurayit 
Pokker v. Balathil Parkum Chandrar.kandt 
(4) that an attaching decree bolder has a 
personal right on an objection being allow* 
ed to sue by himself to avoid the objector’s 
transfer. In support of the general position 
that a defendant may nse in defence a 
plea which would furnish him with gronnd 
for a suit I may refer to Shea Ram v. 
Lalman (9)| where it was laid down that 
in a suit for ejectment by a sabsequent 
transferee with notice it is open to the 
defendant to set np by way of defence 
a right to claim speciBo performance of 
the transferor’s agreement to convey to 
him. The advantage of this view was 
explained in Jeyram v. Oanpaii (10) to 
be that multiplicity of suits is thereby 
avoided. It is true, as urged for the 
plaintiff respondent, that the facts in 
Ahdul Kader v. Alt Meah (5) are distiugaisb- 
able. There the decree bolder was the 
Bole creditor. Nonetheless I hold for the 
reason just given that we may fairly 
apply to the ciroamstanoes of the present 
case the consideration that the attaching 

4 

(9) 13 0. P. L. R. 16S. 

* (10) 17 0. P. L. R. J9. 
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creditor can do as defendant what be 
might have done as plaintiff had be fail- 
ed instead Of succeeding in the matter of 
the objection to his attachment, The case 
18 , therefore, remanded to the lower Ap* 
pellate Court for consideration of the defence 
upon the merits. 

I aUo observe for the guidance of Ihe 
lower Appellate Court that the present 
appellant alleged the plaintiff’s oonyeyanca 
to be **bogu3” and without consideration 
besides denying that any sale had taken 
place. I cannot bat understand this 
pleading to mean that the sale was a 
mere sham acd not intended to have any 
effect whatever. I am unable to accept a 
ooutention pat forward for the plaintiff- 
respondent that the appellant did not 
mean to plead alternatively that the sale 
was a sham. It was pointed out by Stevens, 
J. C., in Lalchand v. Basto Bai (11) that 
a fraudulent and oolonrable transfer may 
be challenged otherwise than under section 
53 cf the Tiansfer of Property Act, and the 
same view was expressed by both the Judges 
who were parties to the decision in Pala^ 
niandi Oketti v. Appavu Ohettiar (2) (above 
cited). This aspect of the case must, there- 
fore, not escape consideration. 

A refund of the Court*fee paid on the 
memorandum of second appeal will be 
granted and all other coats hitherto incur* 
red will be costs in the caase. 

Oase remanded. 


(ll) 7 C. P. L. It. 73. 


ALLA.HABAD HIGH COURT. 

First Civil Appb*l No. 172 op 1917. 
January 13, 1920, 

Present: — Mr. Justice Tudball and Mr. Justice 

RaBque, 

FARHAT UN NISSA BIBI amp 

OXHBR8 — PlaINTIFPS — AppkLLANTS 

versus 


— Depb» pants — Respondents 

Civil Procedure Code (Act V of 1908J $ io^Tnr 
Government, poxcer of, to make rules^Revenu^ 

-Ejection of Oecree-Finality of orieIZZt tT, 
at\de order, matntaindbtUty of. ** 
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BANWABI LkL V. BiM CHANDRA SINOH. 

A Local Government has power to frame rules, 
under section 70 of the Civil Procedure Code, 
giving finality to orders passed by Revenue Courts 
in execution of certain decrees, and no suit can be 
bronght to set aside an order under those rules by a 
person against whom such order has been made. 

First appeal from a dearee of the Snb- 
ordinate Jadge, Jannpnr, dated the 26th 
April 1917. 

Mr. Iqhal Ahmad^ for the Appellant. 

Messrs. Qokul Prasad and Uadha Mohariy 
for the Respondent. 

JUDGMFN'T. — This is a plaintiffs’ first 
appeal. A decree for sale of ancestral 
property belonging to the plaintiffs was 
passed by the Civil Court and the ezeou- 
tion of that decree was transferred to 
the Court of Collector under the rales 
made by the Local Governmeot under 
section 70 of the Code of Civil Procedure. 
The property was sold by anotion and 
the sale was set aside by the Collector, 
but on appeal by the opposite party to 
the Commissioner the Collector’s order was 
set aside and the sale was confirmed. The 
Commissioner’s order was appealed to the 
Board of Revenue but the appeal was 
dismissed. Thereupon the plaintiffs bronght 
the present suit and asked for a deolara* 
tion that the sale made on the 20th of 
August 1914 was fraudulent and null and 
void and ineffectual aooording to law. 
The Court below has dismissed the plaint* 
iffs’ suit on the ground that under the 
rules made by the Local Government no 
suit to set aside an order made under these 
roles can be brought by any person against 
whom Bucb order has been made. The 
rule referred to is rule 32 of the rules 
made by the Local Government in the last 
clause. The position taken up by the 
appellants before us, to put it simply, is 
that the order passed by the Revenue 
Courts confirming a sale of this descrip- 
tion has not that finality which a similar 
order would have if it had been passed 
by the ordinary Civil Court, that the 
Local Government has no power to make 
any such rules under section 70 of the 
Code of Civil Procedure as to give finality 
to the Revenue Court’s order confirming 
the sale. It seems to us that the appeal 
is bound to fail. In oases where ances- 
tral property is involved, the decree under 
the rules made by the Looal Government 


OASE^. [1920 

under section 70, clause (1) (a), must he 
transmitted to the Court of the Collector 
for ezeontion. Under sub olanse (6) of 
the same section the Local Govern- 
ment has power to confer upon the Col- 
lector or any gazetted subordinate of the 
Collector all or any of the powers which 
the Court might ezeroise in the ezecution 
of the decree if the ezecution thereof 
had not been transferred to the Collector. 
The Local Government has made such 
rules and it is, therefore, clear that it has 
conferred upon the Collector the power 
of passing an order of the same nature 
as the Civil Court would have passed and 
could have passed under Order XXI, rule 
92; that is to say, an order which is 
final and absolute and cannot be questioned 
by a subsequent civil suit. Ucder sub- 
clause (e) of section 70, clause (1), the 
Looal Government has power to- ai^nge 
for appeals from the orders passed ' by 
Collectors under the rules framed by the 
Looal Government; so that the appellate 
order passed by the Revenue Authorities 
has the same finality as the Collector’s 
order would have had if it had been up- 
held. It is obvious to us that the law 
contemplated that the full powers ezer- 
ciseable by the Civil Court in execution 
of a dearee should be transferred to the 
Collector in certain oases and as we have 
pointed out above, one of the powers of 
the Civil Court is to pass an order which 
is final and cannot be questioned by a 
regular suit under Order XXI, rule 92, 
clauses 1, 2 and 3. In our opinion there 
is no force in this appeal, We, therefore, 
dismiss it with costs, including fees on the 
higher scale. 

Appeal dismissed. 


PATNA HIGH COURT, 

Second Civil Appeal No, 924 up 1919, 

November 28 , 1919. 
rmenf:~Mr, Justice Adami. 

Bahu BANWARILaL — Appellant 

versus 

RAM CHANDRA SiNGH and othess— 

Rbbpondcnts. 

Limitation Act {IK of 1908), «. 20^PaH payment 
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of principal by agent of debtor— Entry^ tohether must 
appear in handwriting of agent— Authority of agentf 
proof of — Interpretation of Limitation Law» 

The law of limitatioQ most be siriotlj interpreted. 
[p.'804i, ool. 1.] 

Where an agent of a debtor makes a part pay- 
ment of the prinotpal debt, the payment, in order to 
gire a fresh start of limitation under section 20 
of the Limitation Act, must appear in the hand* 
writing of the agent making it. Section 20 does 
not require that the payment should appear in the 
handwriting of the debtor himself. It must, how- 
ever, be proved that the agent had authority to make 
the payment, [p. 803, col. 2; p. 804, col. l.]i 

Appeal from a deoision of the District 
Jadge, Patna, dated the 28th May I918j 
oonBrming that of the Officiating Mansif, 1st 
Ooart, Patna, dated the 30th January 19i8. 

Messrs. Purnendu Narayan Sinha and 
Sundar Lall, for the Appellant. 

Mr, fiat Tribhuican Nath Sahait for the 
Respondent. 

JUDGMENT, — ^The defendant in the 
suit, oat of which this appeal arises, 
contracted to purchase a certain brick- kiln 
which contained some three lakhs of 
bricks, Many of the bricks, however, had 
disappeared and the defendant thereupon 
refused to pay the full price of the kiln 
and said he had paid sufficient. The 
plaintiff then sued him for Rs. 434 t>-0 
Rs price of the bricks. A decree was given 
for Rs. 134-12-0. It was on the 5th of 
August 1913 that the whole money was 
to have been paid, and the suit was not 
Joatitutod till the Idth May 1917. Ordi. 
harily, therefore, the suit would have been 

arred by limitation. The lower Oourts, 

o^rever, had found that there was a payment 

behalf of the defendant 
one Hussaini Mietry on the 8fch 
1914. It was found also that 

18 payment of Rs. 7d was in part 
payment of the principal, and that no 
Rgreement had been come to between the 
parties as to payment of interest. The 
Whole question before me turns on the 
point of limitation. Hussaini Miatry, by 
w om the payment was made, was a mason 
working for the defendant, who is a Pleader 

briaks''^'^^^*^ *o build a house with the 

tbi* u proved and admitted 

ussaini on the date above mentioned 

plaintiff ‘*B 3 . 75. 
oisned Banwari Baba— paid to Ram- 


ohandra Singh — Guineas 4 — Bs. 60 cash; 
Rs. 15 per pen of Hussaini, 18-5-14.” 

The Hon’ble Mr. Pnrnenda Narain 
Sinha argnes that this payment would 
not satisfy the condition of section 20 of 
the Limitation Act, which lays down that 
where part of a principal debt is paid by 
the debtor or by bis agent duly authorised 
on his behalf, a fresh period of limitation 
starts from the time of such payment ; 
provided that in the case of part payment 
of the principal debt, the fact of the 
payment appears in the handwriting of 
the person making the same. He contends 
that the payment must appear in the 
handwriting of the debtor, and not in 
that of a duly authorised agent, even if 
the payment is made by such agent. He 
relies on the Pull Bench case of Mukhi 
Hagi Bahmuttulla y. Govern Bhuja (1). That 
case is, however, distinguishable. There the 
debtor bad a duly authorised agent to pay 
the debt and that agent paid it, but the 
writing required by section 20 was made 
in the hand of the agent cashier. 

The case of Joskt Bknishankar v. Bai 
Parvati (2) is also distinguishable. In 
that case payment bad not been made in 
in the handwriting of the defendant, who 
seems to have paid the money, but in the 
band of some one else at the request of 
defendant. In the case of SantUhtoar 
llohanta v. Lakhikanta Mahanta (3) the 
case of Mukhi Snji Rahmuttulla v. Oovergi 
Bhuja (1) is referred to, but it is clear 
there that the facts in the case had been 
misunderstood. In the case of Santishwar 
Mahanta v. LakhikantaMahanta (3)the endorse* 
meat was made by the debtor himself and the 
law has merely stated that the payment 
must be in the bandwriting of the person 
making the payment. To me it seems 
clear that section 20 of the Limitation 
Act can have no other meaning than that 
the debtor or his duly authoriaed agent 
making the payment most make the fact 
of the payment appear in his own hand- 
writing, that ia to say, that if the agent 

makes the payment, it is the agent who is to 
make the entry. 


<1) 23 0. 546 (F. B.). 

f2) 23 B. 243; 3 Bom. L. E. 834 

m! L. t/sq; 35 c, 813, I 
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The next point raised is that seotion 
20 requires the payment to be made by the 
dnly authorised agent ot the debtor, and 
that in this ease there is no evidenoe that 
Hassaini was duly antborised by his 
employer. It is diffionlt to say what degree 
of aathority is required, and whether it is 
neoessary for the employer to have given 
his authority in writing. In this oase the 
plaintiff admits that he reoeives the money 
from Hussaini and shows the entry in his 
book. Neither of the lower Courts has 
noiioed this point and no attempt 
has been made to find out whether due 
authority had been given. It olearly lay 
on the plaintiff to prove the authority. 
The defendant denies that he made the 
payment through Hussaini, and in the 
plaint there is no mention of this pay* 
ment through Hussaini. The said Hussaini 
was not the defendant’s servant but merely 
a mason. The law of limitation must 
be striotly interpreted, and it seems that a 
due authority to the agent is required, and 
none is proved in this ease. 1 think, on 
that point, it moat be held that payment by 
a person, who is not proved to be authorised, 
must fail to save limitation. I, therefore, 
allow the appeal and set aside the deorees 
of the lower Courts with oosts. 

Appeal allowed. 


NAGPCR judicial COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 271 op 1918. 

September 24, 1919, 

Present-. —Mr. Prideaux, A. J. C. 

Lala RAMBHaROSA — Dependant — 

Appellant 

versus 

SUKHDAS and others — PLA isTippi — 

Re«pondenis. 

Registration Act (XVI of 1908^, s. 17 (1) ib) — 
Compromise deed giving effect to arrangement arrived 
at between parties, whether compulsorily registrable — 
Document effecting division of property, whether 
requires registration. 

A deed of compromise which gires effect to an 
arrangement arrived at between the parties about 
Bome estate is compulsorily registrable. Though a 


document containing a mere recital of past acts 
and of a past partition or merely declaring th^ 
divided status of the parties need not be registeredf 
yet when the document itself is a record of. property 
subjected to a division which took place on the date 
on which it was written and which declares that 

m 

in certain immoveable properties certain parties 
had shares and that theur former rights in ceiiain 
immoveable properties are extinguished, the doom* ' 
ment falls within the provisions of seotion 17 (1) 
(6) of the Registration Act and is compulsorily 
registrable, [p. 804, col. 2} p.l806, col. 1.] 

Appeal against the decree of the Addi- 
tioual District Judge, Raipur, in Civil 
Appeal No. 275 of 1917, dated the 5th 
. March 19 8, arising out of Civil Suit No. 48 
of 1917, in the Court of the 2nd Mnneif, 
Raipnr, dated the 3rd September 1917. 

Mr. J. 0. Ohose, for the Appellant. 

Mr. M. P. Ohitale, for the Respondents. 

JUDGMENT. — It is unnecessary to repeat 
the oiroumetanoes of the case, which are 
given in the jadgmenta of the Courts : 
below, for the argument here has been 
confined tc one point, namely, whether 
Exhibit P-2 was rightly admitted in evi*" 
dence. It is contended for the appellant 
that this document comes within thefour 
corners of section 17 (1) (6) of the Registra- 
tion Act of 1908 and as it has not been 
registered, it is inadmissible in evidenoe 
and farther that under section 91 of the 
Evidenoe Act no evideuoe of the terms of 
the contract can be given. It seems to me 
that there is force in this contention. It 
is admitted here that the plaintiffs’ title 
to sue rests on the agreement evidenced 
by Exhibit P-2, A previous partition, as 
stated in that document, had taken place 
and the status of the sharers in the village 
bad been changed. As that partition was 
found not to work harmoniously, the parties 
agreed to the terms given in Exhibit P'2 
and roughly divided the estate into two^ 
blocks. It is not denied that the lands 
in the bands of each party so exchanged 
by this document exceeded Rs. 100 in 
value. It has been held that a deed of 
compromise which gives effect some 
arrangement arrived at between the parties 
about some estate is compulsorily registr- 
able and though a document ooutaioiog a 
mere recital of pa^t acts aui -of a past 
partition or merely declaring the divided 
status of the parties need not be registered; ^ 
yet when the document itself is a record 
of property subjected to a division which;, 
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took plaoB on the date on whioh it .was 
written and whieh deolares that in certain 
immoveahle properties certain parties had 
shares and that their former rights in 
certain immoveable properties are eztin> 
gaiahed, it seems to me that that dooo* 
ment falls within the provisions of section 
17 (1 (6) of the Registration Act. That is 
the case here. P>2 cannot, therefore, be 
proved for want of registration. Then 
section 91 of the Evidence Act steps in 
to prevent the evidence of the particnlar 
division evidenced by Exhibit P'2 being 
proved. Plaintiffs must, therefore, lose their 
case. 

The other defendants have not appealed 
bat as the qnestion which I have decided 
in this case is common to the qnestion 
in all three, I mast alter the decree of the 
lower Appellate Conrt in favour of all. 
Plaintiffs’ snit will stand dismissed with 
costs. Respondent will pay the costs of this 
appeal. 

Apfeal allowed. 


ALLAHABAD HIGH OODRr. 
ExBcuriON First Appsil No. 150 op 1919. 

Jannwy 17, 1920. 

Present : — Jnstioe Sir P. C, Banerji, Kt. 
Lala PHAKKI LAL — DECiEE-HoLOEa 

— Appeglant 
versus 

BRU MOHAN SINGH alias BACHOHA 
SINGH — JuDSMENT' D ebtor — Rspondent. 

Agra Tenancy Act ill of 190U, «. 20 (2)— 
iwno/ decree^Treee on ex-proprietary holdingt whether 
to attachment and sale. 


Trees existing on an ox-proprietary bolding aro 
apportenant to the holding and aro not liable to 
atrtaohment and sale in execution of a decree, iu 

Vlow of the provisions of section 20 (t> of the Agra 
Tenancy Act. ^ 

Exeoation first appeal against the decisiou 
of the Snbordinate Judge, Oawnpore, dated 
the 18th January 1919. 

Mr. P. D, Tandon, for the Appellant. 
Messrs./. B. Lai and .5. B. Sinha, for the 

Kespondent. 

■ JUDGMENT, — In this oise the deoree- 
HQlder applieJ attaohmsnt of certain 


trees on four plots of land of whioh the 
judgment'debtor is the ex-proprietary tenant. 
Some of these trees are fruit-bearing trees 
and others are timber trees. Upon the 
objection of the judgment-debtor the Court 
below has disallowed the application of the 
decree-holder and he has preferred this 
appeal. In my opinion, the decision of the 
learned Subordinate Judge is correct. The 
trees existingon an ez-proprietary holding 
are appurtenant to the bolding and are 
not liable to attachment and sale in execu- 
tion of a decree in the same way as the 
holding itself is not liable to attachment and 
sale. There can be no doubt that an ex- 
proprietary bolding cannot be sold in ezeou* 
tion of a decree in view of the provisions 
of the Tenancy Act. On the principles which 
apply to the land itself, the trees whioh 
exist on the land and appertain to it cannot 
be sold. The case is fnljy covered by the 
decision of the Full Bench in Jugal v, 
Deoki Nandan (1). The case of Lalman v. 
Mannu Lai (2) is distinguishable. The facts 
in that case were perfectly different and 
the question which arose in it was not the 
same as the qnestion involved in the present 
case. The learned Vakil for the appellant 
contends that the object of the decree- 
holder is to sell the frnit of the trees 
mentioned in the application for execution. 
If the decree-holder wishes to sell the 
produce of the fruit-bearing trees as the 
property of the judgment-debtor, hia appli- 
cation should be for the sale of the pro- 
duce as it comes into existence and not 
for the sale of the trees, as is Ibe applioa- 
tion in the present case. I dismiss the 
application with costs, including fees on the 
higher scale. 

(U 9 A. 88 (F. B.) 

(li) A. W. N. (1883) 176; 6 A. 19. 
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CALCUTTA HIGH COURT. 

Appeal fbou AppELLAts Dbobbe No. 952 

OF 1917. 

June 19, 1919. 

Jostiae Sir Ernest Fleteher, Ht., and 

Hr. Jnstioe Oamingr* 

DUDALI UATAL a»d awothbr — 

P L AINTI FP0 — A PPE LL AHTS 
ver»u$ 

BELO BIBI AND 01BBR8 — Depekdabts 

— Responebbts. 

MortgagCt suit to enforce, against mortgagor and 
purchaser of equity of redemption — Mortgagor, power 
of, to transf&r interest, whether can he gone into— 
Procedure, 

In a suit to enforce a mortgage brought apinst 
the mortgagor and the purchaser of the equity of 
redemption, the question whether the mortgagor 
had a transferable interest ought not to be gone 
into. The sole question in such a suit is, whether 
the Court should enforce the security as regards the 
right, title and interest of the mortgagor, the case 
whether the mortgagor had a good interest to 
transfer being foreign to such suit. [p. 806, col. 2.J 
Appeal against the decree of the lat Addi- 
tional Distriot Jadge, 24-Pergannabs, dated 
the 7th February 1917, affirming that of 
the Mansif, 3rd Goopt, Diamond Harbour, 
dated the 30th April 1915. 

FACTS appear from the judgment. 

Babu Nagendranath Ghosh, for the Appel- 
lants. — Plaintiffs are appellants before your 
Lordships. The suit was to enforce a mort- 
gage. The reil point is about the position 
and right of defendant No. 4 who had been 
added as a defendant. He turned out to be 
the landlord of the mortgaged property, who 
said that the defendants had no transferable 
interest and as such the mortgage oould not be 
enforced, although the mortgage had been 
proved and the consideration had been prov^ 
to have legally passed. I submit that hat 
is a point which is quite outside the scope 
of the present action. What has the Court to 
do in the present suit with the question 
whether the defendants (mortgagors) had a 
valid and good interest to transfer to the mort- 
gagees? I question the authority of PHya 
Sakhi I>ehi v. Bireehwar Samania (1) in a 
case of this nature. That case is clearly 
distinguishable from the present one. The 
learned Judge thoroughly misdirected himself 
in widecing the scope of the enquiry not 
warranted by the nature of the suit. 

No one represented the Respondent. 

(1) 37 Ind, Caa. 277; 21 C. W, N. 177; 44 C. 42R; 

27 0. L,J. 212. 


JUDGMENT. 

Flbtohib, J — This is an appeal pre- 
ferred by the plaintiffs against the decision 
of the learned Additional District Judge of 
the 24-PergannahB dated the 7th February 
1917, affirming the decision of the Munsif at 
Diamond Harbour. The plaintiffs bropgr^t 
the suit to enforce a mortgage, the defend- 
ants being the mortgagors and persons who. 
were, or were supposed to be, the owners of 
the equity of redemption. The defendant 
No. 4, who apparently according to the 
plaintiffs’ case was added or made a defend- 
ant on the ground that he was a pnrchs!;per 
oflthe equity of redemption, turned out during 
the course of the proceedings to be the 
landlord and be set up the case that the 
mortgagors bad no interest which they 
could mortgage to the plaintiffs. The 
learned Judge in the lower Appellate Court 
agreeing with the Court of first instance 
held that, although the mortgage was prov- 
ed and the consideration had been duly paid, 
the plaintiffs were not entitled to enforce the 
security on the ground that the mortgagors 
had not a transferable interest. Frtma facie 
such a question ought not to be entered into 
in an ordinary suit to enforce a mortgage. 
The sole question in snob a case is whether 
the Court should enforce the security as 
regards the right, title and interest of the 
mortgagors, and the case whether the mort- 
gagors had a good interest to transfer to the 
mortgagees, or not is not a matter that ought 
to be gone into in a suit of this nature. 
Reliance was placed by the learned Judge 
of the lower Appellate Court on the decision 
of this Court in the ease of Priya Sakhi Debt 
V. Bireshwar Samanta (1), but that case is 
a very different case from the present one 
and the learned Judges in that case nowhere 
suggested that the course adopted in that 
case was one that ought to be adhered to in 
all oases. What they said was that the 
parties might by their oondooi raise the 
question of title of a third party, but, having 
done so, they could not, at a later stage of the 
proceediogs, question the course that had 
been adopted by the learned Judge with 
reference to that matter which prima facie 
ought not to have been raised or gone into in 
that suit. I think in a case like this, as in 
the majority of oases, the matter ought to 
be confined tb what is the proper qaestion in 

a mortgage suit, namely, whether the plaint*^ 

* 



VoL LI 7] 


INDIAN OASES, 


807 


MUTHUSAMI A8ABI V, AMOATAKAMMD A8ABI. 

iff IB entitled to ask the Ooart to eoforoe the 
seonrity. All qaestions of title either of the 
mortffsgror or of anybody eloe are matters to 
be enquired into in other judioial orooee^ings. 
I think we ought to set aside the deoision 
of the learned Additional Diatriot Judge and 
in lieu thereof declare that the mortgage* 
bond ought to be enforced in aecordanoe with 
the terms of the law and remit the case to 
the Court of Srst instance to give effect to 
the above directions. The appellants are 
entitled to add their costs in all Courts to 
their mortgage seonrity. 

Cuming, J, — I agree. 

Order set aside. 


MADRAS HIGH COURT. 

Civil Rivision Petition No. 120 

OP 1919. 

September 1, 1919. 
rresent: — Mr. Justice Krishnan. 

MUTHUSAMI ASARI—Plaintipp— 
Respondent^ Petitioner 
versus 

ANGATAKANNU ASARI — Defendant 

No. 2 — Petitioner — Respondent. 

Contract Act (IX of 1H72), ss. 69, 70^ExecHtion of 
decree against family 'properties—Attachfnent of se^f^ 
acquired •properties of member — Payment to avoid 
attachment— fietmfturiement, right to. 


Where a person shows that in execution of a 
aeoMe against family property, properties belonging 
to mm exoloaively as his self-aoqaisition were 
threatened with attachment as family properties, 
to prevent attachment he paid the amount of 
the decree, he is entitled to obtain a refund of the 


amount so paid. 

Petition, under section 25 of Act IX of 
1887, praying the High Court to revise 
the order of the Court of the Temporary 
Subordiuato Judge, Sivagunga, dated the 6th 
January 1919, io Execution Appeal No. 4 tl of 
1918, in Small Cause Suit No 646 of 1917, 

r. hi, Bamas^j'np Ayyar^ for the 

Petitioner. 

Messrs. K. Jtajah Ayyar and V. Ramasami 
Ayyar^ for the Respoodeot. 

JUDGMENT, — The money in qaestion was 
*ho reapjndeot (2nd defendant- 
petitiouer) when execution was taken out 
Against the family properties in his 


DEBBNDRA PRASAD V. 8DRVNDRA PBA8AD, 

hands. The warrant of attachment is 
DO doubt not very clear about what 
property was to be attaobeJ, but I think 
the meaning was to attach properties in his 
possession which were family properties. That 
being so, respondent can obtain a refund 
of the money paid by him only if be shows 
that certain properties belonging to him 
exclusively as his self^acquisition were 
threatened to be attached and to prevent 
such attachment be made the payment 
in question and that he had no family 
properties iu his hands at all at the time 
of attachment. I am unable to accept tbe 
Subordinate Judge’s disposal of tbe case 
on affidavits as satisfactory. The question 
should be properly tried on evidence. It 
is only if the respondent proves that bis 
payment was an involuntary one occasioned 
by the decree being attempted to be executed 
against his own properties improperly that 
be will be entitled to the refund claimed, 
See Kanhaya Lai v. National Bank of India 
Ltd. (1). 

The order of the Subordinate Judge is 
set aside and the case remanded to him 
for fresh disposal according to law. Costs 
will abide and follow the resnlt. 

M. c. p. 

Decree set aside\ 

Oase remanded, 

(l) 18 Ind. Cas. 949; 40 C. 698; 17 0. W. N. 641; 
(1913) M. W. N. 406; 13 M. L. T. 406; 11 A. L.J.413; 
17 C. L. J. 478; 15 Bom. L. B. 472; 184 P. L. R. 1913| 
25 M. L. J. 104; 40 I. A. 56 (P. C.). 


PATNA HIGH COURT. 

First Civil Appeal No. 190 op 1917. 
December 12, 1919, 

PrMOr.f:— Mr, Juatioe Das and Mr. Jnstioe 

Foster. 


DEBENDRA PRASAD SUKUL— 

Appellant 

versus 

SURENDRA PRASAD SUKUL and 

others — Respondents. 

Probate and Administration Act (V of « 

4, 23. 64, 69, 70. n -Letters of 

appUeat, on for grant of -Caveator setting up-pam' 
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mount titlC'-Court, whether can go .into question of 
paramount Caveator not 'applying for'grant^ 

effect of, 

A Court of Probate is not only entitled but 
even bound to enter into questions of title, if it is 
necessary to decide that question, in order to deter, 
mine which of the two contesting parties is entitled 
to the grant of Letters of Administration. But where 
a caveator does not himself apply for Letters of 
Administration, bat merely sets up a paramount 
title, e, g., that he being an adopted son is entitled 
to the whole estate, not by inheritance but by 
survivorship, the Probat3 Court is not entitled to 
go into the merits of the title set up by the oavea- 
tor and the nature of the estate left by the deceased# 

[p. 809, col. 2.] T ♦ * 

OchavarciTn Ndfiubhdi HuTidas v. Doldtrum JciTniet^ 

ram Nanabhai, 28 B. 644; 6 Bom. L. R. 936, 

followed. . . 

. Sections 64, 69 and 70 of the Probate and Admmis- 
tration Act do not authorise a Probate Court to 
discuss the question of paramount title set up by 
a caveator, who puts forward title to the property 
not for the purpose of having a grant to himself, 
but for the purpose of preventing a grant to others, 
[p 811, col. 2; p. 812, col. 1.] 

Nishikant Chafterjee v. Athufosh MukherjeCf 23 
Ind. DaB.296! 17 C. W. N. 613, followed. 

Under section 23 of the Probate and Administra. 
tion Act if the person making the application is, 
according to the law of inheritance, entitled to the 
whole or a part of the property and alleges the 
fact that there is property of that nature, and there 
is no other applicant for Letters of Administration, 
the applicant is entitled to the grant, [.p. 813, col. 2.j 

Appeal against the decision of the District 
Judge, Muzaffarpur. 

Messrs. K, B. Dutt^ £• • Singhs Kul~ 

ward Sahay and Rai Tirlhuwan Nath Sahai, 

for the Appellant. 

Mr. Hasan Jmom, Khan Bahadur Fakhrud- 
din and Mr, Eafendra Prasad, for the Re- 
spondents. 

JUDGMENT. 


j. This appeal arises out of an ap- 

plication for Letters of Administration to 
the estate pf one Shashi Kumar Sukul, who 
died on the let of February 1917. Shashi 
Kumar was the son of one Sheouandan 
Shuknl and was the grandson of Guru 
Prasad Shnkul, the oonqmon ancestor of the 
parties. Gum Prasad died leaving four eons, 
Jamuna, Moti, Knnta and Sheonandan. The 
petitionerp, Surendra and R^jendra, are the 
Bona of Jamuna, the petitioners Bindeawar 
and Battkrishna are the sons of Moti, 
and petitioner Birendra is the son of Kunta, 
and D-^bendra, who ie the opposite party 


in this proceeding and the ' appellant 
before ns, is another son oi Kunta. 
ought to state that the application was ori- 
ginally made on' behalf of Surendrai 
Raiendra, Bindeswar and Batekrishna and 
the petitioners alleged that they, together with 
Debendra and Birendra, were the heirs of 
Shashi Kumar and were entitled to thegrtnt 
of Letters of Administration, They stated that 
they had asked Debendra and Birendra to join 
in the application with them, but that they bad 
refused. It appears that subsequently Bi- 
rendra changed his mind and separately ■ 
applied to be included in the grant of 
Letters of Adininistralion to the estate of 
Shashi Kumar; so that we must regard 
Surendra, Rijendra, Bindeswar, Bitekrish- 
na and Birendra as the applicants for 
Letters of Adminisiralion. Their case is, as 
I have stated before, that they together 
with Debendra are the heirs of Shashi 
Kumar and are, therefore, entitled to a 
grant of Letters of Administration. This 
application was opposed by Debendra, and 
it is necessary to state here, and at once, 
the grounds upon which he opposed 
the application made on behalf of the pe- 
titioners. It appears that he opposed the 
grant substantially on two grounds; first 
on the ground that he was adopted in 
the Kritrima form by Shashi Kumar and 
that on such adoption he became joint 
with Shashi Komar, and took the entire 
property held by Shashi Kumar, prior to his 
adoption, by survivorship, and that donee- 
quently there was no intestacy at th© time 
of the death of Shashi Komar and that no 
Letters of Administration could be g'rant'ed to 

the estate Shashi Kumar, 
first position which was specifically 
up by him. Hia next point was that 
assuming that he was not so adopted, so 
far as Surendra, Rajendra, Bindeswar and 
Batekrishna are ooncerued, they are not the 
heirs of Shashi Kumar at all. inasmuch 
as their fathers Jamuna and Moti were not 
full brothers of SheonandaQ but half pro- 
I thers, the allegation of Dabeadra 

, that hii father Kunta was a full brother 
; of Sheonandan. It will be not.oed how- 

I ever, that tboagh he pnts 
. title in the first place exo ns 

, the second place of Admi- 

, does not ._j ,9 1 he cannot^. 

■ nistratiop all; anti 
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besanae hie whole ease is that he wae adopted 
by Shaehi Kumar and that on suoh adoption 
he became a member of the joint family 
with Shaehi Knmar, and that he ancoeeded 
to the property by euryivorship and not by 
inheritance, and, therefore, if hia case as to 
adoption is correct, Shashi Kumar left no 
estate to which listters of Administration 
can he taken. On the other hand, so far 
as the second position taken up by him is 
oDnoerned, nndonbtedly ha oinld apply for 
Letters of Admsnistratioo, but it is useful to 
remember that he did not apply for 
of Administration and merely contented 
himself with opposing the application made 
on behalf of the petitioners. I ought to 
mention, however, that in this Lourt the 
appellant applied to amend his petition of 
objection by inserting the following para- 
graph in the body of his petition: 
“That assuming but not admitting that 
the late Babn Shaehi Kumar Shukul left 
any separate estate which your petitioner 
did not take by survivorship, your petitioner 
submits that he as next of km to the 
decaased, and under the oircnmatencas of 
the case, is entitled to the grant of the 
Letters of Administration in preference to the 
appl oints”. In my view I would not be 
justihed in allowing this amendment at this 
late stage, especially as he does not apply 
even now for a grant of Letters of Adminis- 
tration in due form. And suoh an appli- 
cation must obviously be made not here, 

bat in the District Coart. 

Upon the pleadings of the parties, the 
learned District Jadge who heard the c we 

framed aertain issues. They are: 

(1) Are the applicants sons of fall 
brothers of Baba Sbeonandan Prasad bhn- 

kal, father of the decaased ? ,.11 

(2) Was Debendra Prasad bhnkal 

adopted by the dicsased Shashi 
Shnknl as a son in the Kritrima forior 
so, is such adoption valid and legsli* ^ 

(3) Are the parties to this ewe Rubiec- 
to the Mithila or the Benares ^^-cbool of 
Hindu Law ? 

(4) ) Are the applicants entitled to Let- 
ters of Administration as cla'mei by them? 

In my view the only issue which pro- 
perly arose in the case on the pleadings 
between the parties is the 4'th issue, namely, 
are the applioints entitled to Letters of 
Adioiniatration, as claimed by tbeiQt 


Issue No. 1 would undoubtedly have 
arisen if Debendra had in fact applied for 
Letters of Administration, but for the reason 
which I shall give in the course of my jndg- 
ment, inasmuch as he was notan applicant 
for Letters of Administration, that issne 
did not at all arise. So far as issues Nos. 2 
and 3 are concerned, I entertain no donbt 
ftt all that these were not questions for a 
Court dealing with testamentary and in- 
testate matters to decide. The learned 
District Judge, however, dealt with all these 
questions very fully and very elaborately 
and answered all the questions which be 
pot to himself in favour of the petitioners and 
against the objector. The objector appeals 
and 00 his behalf Mr. K. B. Dutt proposed 
to advance every contention that had been 
advanced on behalf of his client in the Court 
below, but in my view any discussion of 
the question of adoption or of the other 
question, namely, whether Jamuna and Moti 
were full or half brothers of Sbeonandan, is 
wholly nnnecessary in this owe. I entertain 
no doubt at all that a Court of Probate is 
not only entitled but even bound tq enter 
into questions of title, if it is neoaseary to 
decide that question in order to determine 
which of the two contesting parties is en- 
titled to a grant of Letters of Administration, 
but that is not the point here. The position 
of the objector is not that he is entitled to 
a grant of Letters of Administration because, 
as the son of Shashi Kumar, he is preferen- 
tially entitled to a grant of Letters of Admi- 
nistration. His position on the other Land 
is, that no one is entitled to a grant of Letters 
of Administration, because he was jointly 
entitled to the estate before the death of 
Shashi Knmar and is solely entitled to it 
now, not by inheritance but by survivor- 
ship. It will be noticed, therefore, that it is 
the paramonnt title which be pats forward 
in issue in this matter, and the qnestion for 
our determination is, is a Court of Probate 
bound to go into a question of paramount 
title in matters dealing with a grant of 
Letters of Administration ? 

Mr. K. B. Dutt on behalf of the appel- 
lant urges, and very strongly and forcibly 
urges, that it is the "interest” of the appli- 
cant which gives him title .to a grant of 
Letters of Administration. That proposition 
may be o^noeded at once. But the appli. 
CE^nts do allege an “interest” in their pati- 
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tioD. They eay that Shashi £aznar died 
leaving the petitioners as the sons of Jamnna 
and Moti, and Dehendra and Birendra as 
the sons of KantSi his nest heirs. I am 
not dealing at present with the second point 
that has been raised by Mr. K. B. Datt, 
namely whether Jamnna and Moti were fall 
brothers or half brothers of Sheonandan. I 
propose to disonss it later. Bat in disoass* 
ing tba first point raised by Mr. Datt on 
the pedigree itself as famished by the pe* 
titioners and as admitted by the appellant 
they are nndoabtedly the heirs of Shashi 
Kumar. There is no dispate aboat that, 
bat Debendra’s position is : “I am going 
to prove my adoption. When once I prove 
my adoption, I am going to oontend that 
I became a member of the joint family 
as soon as I was adopted, and that Shashi 
Kumar left no estate at all to which Letters 
of Administration ooald be taken in these 
proceedings.’’ In other words, the qaestion of 
paramoant title is involved in the conten- 
tion which Mr. Datt pats forward on behalf 
of his client, ** 

It is, therefore, necessary to see how the 

Coarts of Law have dealt with these 

matters. The leading case on the sabjeot so 

far as Indian Courts are concerned is the case 

of Kulbantia (Baghoobur Eazam) v. Bakadoor 

Batant (1). That was a case in which Letters 

of Administration had already been granted 

by the Court to the brother of the deceased. 

Thereapon the widow of the deceased 

came to Coart and asked the Court to cancel 

the letters issued in favour of the brother and 

to grant to her the Letters of Administration, 

on the ground that the property left by 

her husband was bis separate property and 

that, therefore, she as the Hindu widow 

was entitled to inherit that property. This 

position was contested by the brother ; his 

point was that be and the deceased were joint 

and that, therefore, there was no estate which 

could be inherited by the widow. Mr. 

Justice Sale, who had conaiderable experience 

in these matters, came to the conclusion 

that the question whether the deceased 

was joint with his brother and left 

joint property did not arise in the esse at 

all. He proceeded merely upon the allegation 

of the widow, namely, that there was 

separate property, and held that as a widow 

was entitlerl to succeed to the separate 
(l> 8 C. W. N. 277 wofes. 


property of her husband under the Mitakebra 
School of Hindu Law, she was entitled 
to a grant of Letters of Administration to 
the estate of her deceased husband. 

Now this case has been consistently follow- 
ed not only on the Original Side of the 
Calcutta High Court, but also on the Appel- 
late Side of the Calcutta High Court. It is 
necessary to say this in view of the argument 
that the decision reported as Kulbantia v. 
Bahadur HacanCDwas a decision based on the 
practice that prevails on the Original Side of 
the CalouitaHigh Court. 

The next case is the case of Baghu Nath 
Miszer y. Musammat Pate Koer (2) decided 
by the Appellate Side of the Calcutta High 
Court, The applicant for Letters of Adminis. 
tration was the widow of the deceased and 
she applied for a grant of Letters of 
Administration. The brother of the deceased 
entered caveat and opposed that grant, on the ' 
ground that there was no estate to which 
administration could be taken because he was 
joint with his deceased brother and took by 
snrvivorship all that belonged to the joint 
family.ThelearnedDistriot Judge of Sbababad, 
relying on the case reported as Kulbantia 
{,Raghoohur Hazam) v. Bahadoor Hazam (1), 
held that it was not open to him to enter into 
the question of title at all. The High Court 
upheld that view. It will be nseful to cite 
the following passages from the judgment of 
the^High Court: — 

“Of yourse we are aware,” said their Lord- 
ship?, ' that when any one dies in the Mofassil 
and Letters of Administration are applied for, 
endeavours are always made to convert such 
a proceeding into a regular trial in which 
questions of title are raised and in which the 
nature of the estate left by the deceased 
person is hotly contested. This tendency on 
the part of Mofassil litigants is wrong and 
sbonld be put a stop to, and we agree with 
the ruling laid down by the learned Judge 
who decided the case of Kulbantia (.Baghoobur 
JSazam} v. Bahadoor Bazam (l-) and see no 
reason to interfere with the decision of the 

District Judge in this case.” This i?, there- 
fore, an authority for the proposition that the 
view which was established on the Original 
Side of the Calcutta High Court in the case 
reported as Kulbantia {Baghoobur Hazam) v. 
Bahadoor Hazam (1) is the right view so far 
as Mofassil Courts also are concerned. 

(2) 6 C. W. N. 3i5. 
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The next ease is the case of Ochavaram 
Nanahhai Raridat v. Dolairam Jamietram 
Nanahhai (3). Identioally the same point 
was raised in that ease. The applioation 
for Letters of Administration was on behalf 
of the son of the deoeased, and this was 
opposed by a oertain person who alleged 
that he and the deceased were joint, and 
that, therefore, there was no estate whioh was 
left by the deceased to which Letters of 
Administration oonld be granted. The jadg« 
ment is of Sir Lawrence Jenkins, and he 
held on a review of all the anthorities, 
Oalontta, Bombay, and A-llahabad, that the 
caveator in that case ooald not be allowed 
to take up snob a position. He said that 
when the petitioner alleged property in the 
deceased's estate, that was saffioient. In the 
latter part of his jodgment, dealing nith the 
Qaestion whether there was any prejadice to 
the caveator, that distingaiahed Judge said 
as follows: — 

The grant in no way hurts or prejudices 
the caveator for it is general in its terms, 
specifying no item of property and prejudg- 
ing nothing to the detriment of the appel- 
lant. It has been suggested that a grant 
of Letters might involve peril to the appel- 
lant's interest, but this is not so, as on the 
grant of Letters adequate seourity is taken." 

These are three oases in favour of the 
respondents in tbia case. In my judgment, 
identioally the same question is raised in 
this case and must be decided by the appli- 
cation of the same principle, 

But then it is argued by Mr. Dutt that 
we are oonolnaively bound by the Statute, 
and that if the Statute declares that such 
questions have got to be gone into in an ap- 
plication for Letters of Administration, there 
18 DO possible escape from that position. 
He relies on sections 64, 69, 70 and section 
73 of the Probate and Administration Act, 
and I think also on section 23 of that Act. 
Section 61 provides that "application for 
Letters of Administration shall be made by 
petition distinctly written as aforesaid” and 
stating amongst other things "the right in 
which the petitioner claims.” The argu- 
ment of Mr. K. B, Dutt on neotion 64 of 

Probate and Administration Ant is this: 
He cays that as soon as the petitioners state 
he right in whioh they claim, it is open 

(8) 28 B. 844; 6 Bora. L. R. 986. 


to him to deny such a right, and that, there* 
fore, there is an issue between them on the 
assertion of the petitioners and the objeo- 
tion of the objector, and the Court is bound 
under the provisions of the Civil Procedure 
Code to decide that issue. In my view, 
speaking with great respect, there is a com* 
plete misapprehension in the position taken 
□p by Mr. K. B. Dutt. I concede that the 
objector is fully entitled to deny the right 
in which the petitioner claims; but what is the 
rigbtP He can deny the correctness of the 
pedigree upon whioh the petitioners assert 
that they are the next-of-kin of the deceased. 
It was undoubtedly open to Debendra to 
come to Court and challenge the pedigree 
furnished by the petitioners. It was open 
to Debendra for instance to say that Surendra, 
Rajendra, Bindeswar and Batekrisboa were 
not the sons of Jamnna and Moti at all. 
That is position which was available to him 
in this case. The petitioners clearly state the 
right in whioh they claim. That position was 
not disputed or denied by Debendra, but 
Debendra set up a separate, case, namely that 
he was the adopted son of Shashi Kumar 
and that, therefore, Surendra, Bindeswar, 
Baiekrishna and Birendra were not entitled’ 
to a grant of Letters of Administration. In 
my view it was open to Debendra to set up 
bis adoption only if he claimed to be prefer- 
entially entitled to a grant of Letters of Ad- 
ministration. If indeed the pedigree itself was 
disputed, then undoubtedly the Court would 
have to determinethe question of the pedigree. 
Again if Debendra had asked for Letters of 
Administration himself on the ground that 
as the adopted son of Shashi Kumar, he 
was preferentially entitled to a grant * the 
Court would have to determine the question 
of adoption. Mr. K. B Dutt says that as 
soon as the question of interest is before the 
Court, it is open to him to show his prefer- 
ential title. I argee that it was open to him 
to show hia preferential title, if he were an 
applicant for a grant of Letters of Administra- 
tion, but in my view it was not open to him 
to go into that question since he was not an 

apphnant for Letters of Administration 
thoQgh ho was entitled to ehallenge thi 
pedigree npon wbish the petitioners applied 

for the g^rant ot Letters of Administratfon! 

69 of the Prohate and 
I do not think that this seotion is really ^1, 
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vant; all that it provides is **Id all oases it 
eball be lawful for the Distriot Judge or Dis- 
triot Delegate, if he thiuks fit, amongst other 
things, to issue oitations calling upon all 
persons claiming to have any interest in the 
estate of the deceased to come and see the 
proceedings before the grant of Probate or 
Letters of Administration.’* This is a very 
necessary proceeding, since it is essential 
that the Court ought to grant Letters of 
Administration only to a person having an 
interest in the estate, and it is on this view 
that citation was issued to Debendra, but 1 
do not think that the mere fact that citation 
was issued to Debendra entitled him to come 
and oppose the grant to Snrendra and others 
on the ground that he was the adopted son 
of Shashi Kumar. Section 70 of the Pro- 
bate and Administration Act merely provides 
for caveats. That section is hardly relevant 
here; all that it entitled Debendra to do 
was to come before the Court and to 
challenge the title of Surendra and others 
to a grant of Letters of Administration, on 
the ground that the pedigree filed by them 
was not a correct pedigree. It did not, in 
my view, invite him to come and put 
forward his title to the property, not for the 
purpose of having a grant to himself, but for 
the purpose of preventing a grant to others. 

Section 73 merely provides that ' A Dis- 
triot Delegate shall not grant Probate or 
Letters of Administration in any case in 
which there is contention as to the grant, or 
in which it otherwise appears to him that Pro- 
bate or Letters of Administration ought not 
to be granted in his Court.” Mr, K. B. Dutt 
only relied upon this section in order to ex- 
plain the meaning of the word ‘contention.” 
He says, by "contention” is understood the 
appearance of any one in person or by his 
recognised agent or by a Pleader duly ap- 
pointed to act on his behalf to oppose the 
proceeding, I Quite see that the citation 
served on Debendra entitled him to come 
and to oppose the proceeding, but the 
question is, on what ground was he entitled 
to oppose the proceeding? In my view, if 
the Calcutta High Court and Bombay High 
Uourt have correctly decided the oases to 
which I have referred, then it was not 
open to Debendra to oppose the prooeeeding 
on the ground that there was no estate at 
all to which Letters of Administration could 
betaken, 


[1920 
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The only other sections to which I ought 
to refer are section 23 and section 4 of 
the Probate and Administration Act. Sec- 
tion 23 provides as follows; — “When the 
deceased has died intestate, administration 
of his estate may be granted to any 
person, who, aoiording to the rnlesforthe 
distribution of the estate of an intestate 
applicable in the case of such deceased, woa]4 
ba entitled to the whole or any part qf 
snob deceased’s estate.” Mr. Dutt’s con- 
tention is, that it must be shown in the 
first place that there is an estate left by the, 
deceased, before Letters of Administration' 
oan be granted to that estate. Undoubtedly 
this contention is correct, bub iu my view 
that question must be decided, as it has 
been held by the Calcutta High Court and 
Bombay High Court, upon the allegation 
made iu the petition. There is no question 
that the Court can only grant Letters of Ad« 
ministrauon to an estate; if there is no^ 
estate, clearly there cannot ba a grant of 
Letters of Adm'n’s'ra'ion, but the question 
in this else is between two parties, one 
claiming a paramount title in the estate, 
the others claiming that estate as the 
heirs of the deceased. If it ii onse con- 
ceded that the question of paramount title 
cannot possibly be gme into in Probate 
proceedings, then snrely the only way iu 
which the Court oan deal with these 
matters is by looking at the allegation of 
the petitioners. If there is no estate, then 
clearly the person to whom the Letters of 
Administration are granted gets nothing at 
all. As Sir Lawrence Jenkins pointed out, 
the grant ii general in ics terms specifying 
no item of property and prajadging nothing 
to the detriment of any person at all. A 
question of tbii nature oan only be dealt 
with in a Cours that can deal with title. 
In my view, therefore, so far as the fir 4 t 
position taken by the appellant is oonoernsd, 

I hold that it is not a position which was 
available to him in these proceedings. X 
ought to say that under the specific words 
o! eeotion 4 of the Probate and Adminis^ 
tration Act nothing oan vest in an dxeontor 
or administrator which was the subject oi 
joint family and which would otherwiss 
have passed by survivorship. 1 bold, there- 
fore, that the first position taken up by the 
appellant was not available to him at all| 
and that it is wholly unneoessary to enter 



Vol. LlV] INDIAN OASES, 813 

DIBEMDRA P&ASID V, 8PREKDR1 PRASAD. 


into tbe question of adoption in tbia 

case. 

» 

So far as tbe second point is oonoerned, 
it is a question of some diffioulty. Clearly 
it is a matter of pedigree. Debendra asserts 
tbat tbe pedigree farnisbed by tbe peti- 
tioners was not a correct pedigree. He 
asserts tbat Jamuna and Moli were not 
full brothers of Sbeonandan, and that, 
therefore, they cannot succeed (o the pro- 
perty of Sbasbi Kumar, assuming tbat 
Shashi Kumar left any property at all, 
But there is one matter which we must 
take into consideration. Even cn bis alle- 
gations Birendra was clearly entitled toa grant 
of Letters of Administration, beoaueeDebendra 
does not deny tbat Birendra would be, on 
this view, one of tbe beira of Sbasbi Kumar. 
Therefore, tbe position is this: Birendi'a 
is an applicant for Letters of Administration 
together with Surendra and other;; Birendra 
pides viith Surendra and others. Debendra 
opposes tbe grant to Birendra and others, 
but does not claim a grant for himself. 
In this view, ought tbe Court to have 
gone into tbe question raised by the ap- 
pellant, namely tbat Jamuna and Moti 
were not full brothers r.f Sbeonandan and 
that, therefore, Surendra and others were not 
entitled to a grant of Letters cf Administra- 
tion? in my opinion, having regard to the 
position taken up by Debendra, the Court 
was not entitled to go into tta^- qaestion. 
I am fortibed in this opinion by tbe de- 
cision of Mr. Justice Fletcher in the case 
of Nishikant Ghatttrjee 7 . Askutoah 
Afu/cAerjee (4). In that oa^e tbe husband of 
the decased applied for Letters of Ad- 
minUtratioD, The lady, it seems, died leaving 
her surviving besides her husband a brother 
upon whom oitahon was issue!; he entered 
caveat and alleged that the prop^x’.y left 
by his sister was her Jautuka Striihan and 
so he was the preferential heir. Ha did nut 
ask for a grant of Letters of Administration to 
himself. The only applioanf, thecdfore, foe the 
Letters of Administration was her huj^briud 
who, if the oase set op by the oavestur was 
true, was not the heir of the lady at all, 
and, therefore, was not entitled to a gi’anb 
^ Letters of Administration. Mr. Justice 
Fietoher in tbs course of the argamsnts (*) 


(*) 23 Ind. Cas. 296; 17 C, W. N. 613. 


put that question speoiBcally to tbe Counsel 
who appeared for the brother: “Do you 
apply for Letters of Administration?” To 
that tbe only answer was, “l have stated 
everything in my written statement.” Mr. 
Justice Fietoher on a consideration of all 
the authcrities, that were placed before 
him, came to tbe conclusion tbat the question 
whether tbe property was Jantnka Stridban 
of tbe lady or not, need not be gone into 
in the proceeding before him. He said 
as follows: —“Cnder section 23 of tbe 
Probate and Administration Act, on tbe 
allegations contained in tbat petition, tbe 
husband would be tbe person who, according 
to tbe rules for the distribution of the estate 
of the intestate, is entitled to the whole or a 
part of the estate, tbe husband having 
alleged in bis petition tbat part of the 
property is tbe Jautuka Stridban of his 
wife”. Stopping here for a moment, I 
would say tbat under section 23 of tbe Pro- 
bate and Administration Act on the allega- 
tions contained io the petition before us the 
persons who applied for Letters of Adminis- 
tration would be tbe persons who, according 
to tbe rule for tbe distribution of tbe estate 
of the intestate, are entitled to tbe whole or 
a part of the estate, the petitioners having 
alleged that tbe deceased died, leaving them 
and Debendra and his brother as his heirs 
and leaving the property within tbe jurisdic- 
tion of the Court. Mr. Justice Fletcher 
oontinued as follows: — “it is sufficient under 
tbe Probate and Administration Act if the 
person making the application is, according 
to the rules for the distribution of the estate 
of the deceased, entitled to the whole or a 
part of the property and alleges the fact that 
there is property of that nature.” Then he 
said that as there was no other application 
before tbe Court, and as it was necessary 
that the estate should be administered, Letters 
of Administration should be issued to the 
applicant. In my view this is a point which 
we must prominently keep before our minds 
Debendra alleges tbat he and Birendra 
are the heirs of Shashi Kumar. So far aa 
he IS concerned, he does not apply for 
Letters of Administration. On bis own 
showing Birendra would olearly be' entitled 
0 a grant of Letters of Administration, and 
the learned D.striot Judge has undoubtedly 
made a grant in favour of Birendra together 
with others, So it was unneeeasary for the 
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Court to go into tbis questioD, having 
regard to the faot that Debendra was not 
an applicant for the Letters of Administra- 
tion himself, and Birendra did not object 
to Surendra and others beipg associated 
with him, In my view, therefore, although 
T do not discuss the various questions of 
faot that have been raised in this 
appeal at all, I hold that Letters of 
Administration have been rightly granted 
to the petitioners. 

I ought to point out that the finding 
of the learned District Judge on the 
question of adoption will not be binding on 
the parties in any subsequent litigation, 
because we hold that that was not a 
matter which ought to have been gone into 
in the proceeding at all. 

We assess the hearing fee at ten gold 
mokurs. Both the appeals are dismissed. 
Letters of Administration will now issue. 

Foster, J. — I agree. 

Appeal diemu$ed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 67-B of 1919. 

October 9, 1919. 

Presenii^Biv Henry Drake'Brockman, 

Kt., J. C. 

BALWANTRAO DOWLATRAO — Defend- 
ant No. 2 — Appellant 
versuB 

NARHAR GANGARAM AGNIHOTKI 
— Plaintiff — Respondent. 

Mortgage — Mortgagee entitled to possesBion-^Failwe 
to'ltake posseesion'^lntereet, whether can he recovered. 

Where a mortgagee vrho ia entitled to the pos- 
sesaioQ of the mortgaged property omits to take any 
steps to obtain possession under hia mortgage, he is 
not entitled to recorer damages for the period he ia 
out of posseBaion. [p. 816, ool. 2.] 

Appeal against the decree of the 
Additional District Judge, Akola, in Civil 
Appeal No. 122 of 1918, decided on the 
20th of November 1919, arising out 
of Civil Suit No. 106 of 1915, decided on 
the 20th of June 1918 by Munsif No. 3, 
Akola. 

Mr, if. B. Niyogif for the Appellant. 

JUDGMENT.— The only question raised 
iu tbis second appeal is whether the lower 


Appellate Court was right in refusing to 
the appellant any interest under the mort- 
gage in snit for the period daring which 
the mortgagee remained out of possession. 

The deed sued upon (Exhibit P-1) bears 
date the 28th May 1889, and ie styled 
possessory mortgage-deed,” the material 
portion of wbioh has been translated as 
follows: — 

Both of us together have borrowed 
from yon a debt of Rs. 250 (in words 
Rs. two hundred and fifty) British currency. 
You paid us this amount in cash as 
consideration and we received it personally 
No dispnte remains about receipt of con- 
sideration. In lieu of this amount, 
wbioh is without interest, we have mort- 
gaged to yon our immoveable property, 
namely, field- survey number No. 2, area 27 
acres 29 gunthas, rental Rs. 19, sitfoate 
at Monsa Pongra, Taluqa Balapur, District 
Akola, bound on the east by No. 18, on 
the west by No. 1, on the south by No, 4 
and on the north by No, 3 and standing in 
the name of mortgagor No. 2 Cbahadn. 
There is no oo-sharer, etc., in this field. As 
tbis field belongs to us both, we have this 
day given it in your possession. There is 
one mango tree in this field, but we have no 
right to it. All other trees, namely, nim 
trees, four babul trees and 2 ajan trees, belong 
to ns solely. As regards repayment of this 
amount we agree to repay it in full on the 
seventh year from this day (by making re- 
payments> from 1299 to 1305 Fasli and shall 
then get our property released from you and 
take back the document, if your amount 
is not paid as agreed upon, yon should con- 
sider the property in your possession as your 
own, sell it and get your amount satisfied.” 

The plaintiff, who is the respondent in 
this Court, sued to redeem and the appel- 
lant’s defence was that after remaining out 
of possession till 1901, the mortgagee had an 
account made and took over the mortgaged 
property in lieu of Rs. 1,005, the amount 
then found due: alternatively he pleaded 
that be should be allowed interest at 2 
per cent, per mensem for the period daring 
which he was out of possession. The trial 
Judge allowed the appellant this interest 
from the date of the bond up to the date of 
the decree and setting against the total 
amount thus reached the principal and 
interest expressly secured by the mortgage 
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ordered the appellant and hie oo defendant, 
Yashwant Rao, besides delivering possession 
to pay the plaintiff Rs. 1,305-S 0. 

The present respondent oppealed to the 
Distriot Court and an Additional District 
Judge, holding that no interest should he allow* 
ed for the period before the mortgagee took 
possession of the mortgaged 6eld, reduced the 
amount to Rs. 250. 

In this Court it is contended on behalf of 
the appellant that interest to the extent 
of Rs. 600 for the period between the date 
of the deed and the date of obtaining posses* 
sion should have been allowed by way of 
damages. 

It is urged in the Grst place that the mort- 
gage is a simple mortgage rather than a 
usufructary one. I am referred to the 
following cases as indicating that the interest 
claimed should have been allowed : — Sadashiv 
y- V^ankatrao (1), Tashvant Narayan v. Vithal 
Divakar (2), Marturu Subhamma v. Qadde 
Narayya (3). 

The first appears to be in no way in point. 
There the mortgage was a purely usufructu- 
ary one, the mortgagee being given no power 
of sale. The mortgage in the second case 
was held not to be a usnfraotnary one at all, 
the special stipulations inserted to secure the 
due payment of the interest during the con- 
tinuance of the mortgage being read as 
merely ancillary. In the third case it was 
held that where a mortgagor fails to de- 
liver poBseSsfon to his mortgagee, a nsufruotu- 


ary mortgage does not come into existence 
and the mortgagee is entitled to bring a 
suit for sale of the mortgaged property. 

It must be conceded that the mortgagee 
might have sued for possession, but on the 
findings of the trial Judge it must be taken, 
as held by the lower Appellate Court, that 
the mortgagor was not to be blamed for the 
mortgagee’s omission to take possession. 
Aba position then is similar to that in Jhunkit 
ingh V. Ohatkan Singh (4), where, how- 
ever, the mortgage-deed aotnally provided (or 
repayment of interest if any defect were 
iduud in the mortgaged property or should 
arise ID the mortgagee’s possession. It was 
U ?20 principle underlying the 

(2) 21 b! 26?! 

M T *** 259; 33 M. L. J. 623j 23 

W. N. 828 

(4) 2 Ind. Oaa. 221j 31 A. 325} 6 A. L. J. 247. 


decisions in Pariah Bahadur Singh v. Qaja- 
dhar Bakkeh Singh (5) and Khuda Bakhsh v. 
Alim un-ntBia (6), that the mortgagee’s 
acquiescence in the situation deprived him of 
his right to any interest under the express 
stipnlation, Mahadaji v. Joti (7), a case 
relied upon by the lower Appellate Court, 
is also against the appellant: if he never 
took the trouble to obtain possession, there 
is DO reason in equity why be should recover 
damages for not getting it. There is no 
room here for departing from the actual 
contract between the parties, for the mort- 
gagee, though not obtaining possession for 
some years, eventually entered and held for 
a long time under the contract. Having so 
entered it ceased to he in his power to sue 
^or sale on the ground that the contract to 
deliver possession had been broken. There is 
consequently no force in the contention that 
if a suit for the mortgage money and for 
sale of the mortgaged property bad been 
brought under sections 68 and 67 of 
the Transfer of Property Act, interest would 
doubtless have been awarded. 

I have also been referred to the decision of 
the Privy Council in Lala Chhajmal Da$ v. 
Brijbhukan Lai (8) where interest post 
diem was allowed as damages, although the 
bond sued upon omitted to provide for fur- 
ther interest after the expiration of the 
period allowed for payment of the principal 
with interest up the dies datus. In that case 
no question of aaquiesoenoe in non payment 
arose, and I am unable to see that it has any 
application to the facts of the present case. 

The decision of the lower Appellate Court 
is, in my opinion, correct and the appeal is 
dismissed with costs. In the Courts below 
costs will be paid as already ordered. 




(5) 24 A. 621 (P. 0.), 29 I. A. 148, 7 0, W. N 97, 
4 Bom. L. it. 846; 8 Sar. P. 0. J, 310 * ** 

(7) 17 B 425 J- 

^^(8) 22 1.' A. 199, 17 A. 611 (P. c.), 6 Sar. P. 0. t. 
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ALLAHABAD HIGH COVRT, 
ExBCunoN First Appk*lNo. 213 of 1919 .^ 

Jannary 19 , 1920 . 

Pre.ent Justioe Sir George Knox, Kt, 
iaZa ISBRI MAL and arothbr 

— Petitioners 
V6rsu$ 

Ba6tt UMRAO SINGH AND orHBRS 

Opposite Parties. 

Civil Procedure Code (Act V of 190i), «. 

Decree awarding costs— Costs realised— Decree reversed 
—BesHlutton— Court, duly of. 

A party realising costs awarded to him under a 
decree must refund the amount on reversal of the 
decree, quite apart from the fact that the pro- 
pertv in the suit was given to a chanty or applied 
to any other purpose, as the Court is bound, under 
section 144 of the Civil Procedure Code, to restore 
the parties to the position which they would have 
occupied but for the decree which was subsequently 


plaoed in- the position whioh thej^ wopl^ 
have oodupied but for tbe deoree whioh 
has undoubtedly been reversed, and tbe 
Court is bound to make suob restituVon. 
We are in no way oonoerned as to whetB^. 
the nroperty was given to tbe Deo Asthan 
or to any other obarity or applied lo anv; 
other purpose. Tbe order of this Co^rt is 
that Bs. 120 be re-paid to the applioants 
with interest at the Court rate and oosts 
of the applioatioD. A oontention was also 
made to tbe effect that there w%r nothing 
in the decree following the award abonlj 
costs. 1 do not think this objection is 
eutitled to weight. 

Appeal allowed. 


reversed. . j • 

Execution Brat appeal against the deci- 
sion of the Subordinate Judge, Meerut, 

dated the 8th May 1919. 

Mr. Af. L. Agaruralat for the Appellants. 
Mr. 0. Agarwalot for the Respondents. 


-Ur>v** 

MADRAS HIGH COURT. . 

Second Civil Appeal No. 2045 OP.19iS. . 

September 4, 1919. . - ^ 

Present : — Mr. Justice Bakewell and . 


JUDGMENT. — Ishri Mai and Sohan Lai 
Jains brought a suit against Umrao Singh,- 
Sheo Lai and others, also Jains. The 
suit was dismissed by the trial Court, 
An appeal was made to this Court and 
the case was pent back but before the 
decision of this Court was arrive! at, costs 
whioh had been awarded to defendants 
were realised by the defendants from the 
plaintiffp. The oape had been sent back 
for arbitration and an award wae given in 
favour of Ishri Mai and Sohan Lai. The 
award ends with the words: Kharcha 
fariqain eimmafariqciin. Ishri Mai and Sohan 
Lai applied to the Subordinate Jadge for 
restitution of tbe oosts whioh they had 
paid in The applioation was objeoted to, and 
the objeotion was that the money had been 
paid to‘ the Treasurer of the uSm Deo 
Asthan to which the cuit had referred. The 
oontention is that the applioants are entiBed 
to the oosts and to have restitution The 
opposite party rely upon the of TenAafa- 

sami Pillat v. Euppayes Ammal (1). The facts 
of that case appear to me to be quite aitterent 
from the one whioh is now before me. 
The parties aooording to seotion 144 of 
the Code of Civil Prooedure can ask to be 

(1) 14 M. li. J. 377. 


Mr. Justioe Odgers. 

ALAGIASUNDARAM PILLAY and.otmrs 

PliAlNTIPFS Noa. 1, 3 AND. 4— APPELLANTS 

versus 

The MIDNAPORB ZEMINDARY Oo„ Ltd., 
Throcgh ITS Manager P. V. SUBSRA- . 
MAN! IYER, and others — Dipbndants and 
OTHER Plaintiffs — Respondents. 

Madras Hereditary Village OQices Act (III of 1895), 
8S 13 21— ifadros Proprietary Estates Village Service 
Act (ll of 1894), ss. 9, 10, 13, 16— ^'Successions 
meaning oft whether includes right to be appointed to 
newly creaUd village office— Suit for declaration that 
a person is not entitled to village office, mainiainabiUty 
of— Jurisdiction of Civil Court, 


Per Bakewell, J.— The words "claim to succeed’* 
in section 21 of the Madras Hereditary Vill^: 
Offices Act should not be understood, in the stnqt 
sense of the acquisition of an interest upon the 
ieath of a person, but mean the right to be appointed 
apon a vacancy in office. They include, therefore, 
:he right to be appointed to a newly created office, 
[p. 8IN, col. 1.] 

A suit for a‘ declaration that a person is or 
aot entitled to a viUage office is not cognizable by 

the Civil Courts, [p. S18, col. 2.] . ‘ 

Per Odgers, J.— The words ‘‘claim to succeed m 
seotion 21 of the Madras Hereditary Village Offices 
Act do not include any claim to be app^tea 
the first instance to any of the vilj^ge offices set 
forth in the Act. [p. 819, col. 1;] ; _ . 

A suit merely fora deplaration tjf* » 
antitied to a viUage office is cognisable by the Ciwl 
Ooui'ts. [p. 819, col. 1*3 


7oV lilV] 


INDIAN OASES. 


817 


ALAQUSODDABAM PILLAI V, MIDHAPORB ZBMINDARI CO, LTD., 


Seoond appeal agaiost the deoree of the 
Distriot Court, Madura, in Appeal Sait 
No; 235 of 191?, preferred against thedeorea 
(^f the Court of the Prinolpal Diatriot Munsif, 
Qindigul, in Original Suit No. 112 of 
1:915. 

FACTS.— A village of which the father of 
the plaintifPs was the last Karnam was 
sub'divided into two, to one of which the 
let plaintiff was appointed Karnam. The 
other two plaintiffs were minors at the time 
of sub'division and so Oovernment appointed 
the 2od defendant, who was the fatber^e bro* 
therms daughter's son of tbe plaintiffs, to be 
the Karnam of tbe newlvillage. Plaintiffs there- 
upon brought a suit to the effect that they were 
entitled to the post as they were hereditary 
holders of the offios. It was admitted that 
the 1st plaintiff, being already a Karnam 
of one village, could not be Karnam of an- 
other village as well. The lower . Appellate 
Court dismissed tbe suit. 

Mr. A. FmAnasiramp A*'par(with him Mr, K, 
0, Oopaladestkan), for tbeAppeUants.— A here- 
ditary Karnam has a freehold in his office 
which cannot be disposed of at the pleasure 
of Government. 

In the drst phce, Act II of 1894 clearly 
provides that tbe appointment shoald be 
from the “family” of the last holder. The 
ordinary sense of the word will and can 
include only the “children": section 10 (2), 

Section 13 expressly provides for oases 
where the person to be so appointed hap- 
pens to be a minor. 

J, — You do not oonteou that 
this is a ease of sncosssion. I 

Section 13 read with section 15 makes the 
Same provision for oases of SDcodssion as 
well as oases of seleatinn. Id the absence of 
ftny express provision in the Act to dis- 
qualify a person on the ground of minority, 
^6 rule iQ seotioD 15 has to be followed 
irrespective of the question (-f age. 

But see Krishnaswami Naidu v. Akkulam* 
(U >vhere Napier, J, takds a contrary 

view. 

f Government Pleader, 

or Defendant No. 1. — Minority is an ex- 
press bar under section 10 (i) (6) in the 
OAse of an appointment like the present to 
e new post created by the sab-division 


of the original village. Section 13 has no 
application at all. It refers to a case of 
Bucoeasion only. If section 13 applies, the 
present suit is not cognisable by a Civil 
Court. See seotion 21 of Madras Act III 
of 1895. If .section 15 alone applies, then 
section 10 applies and clause (1) (6) bars 
the appointment, and olause (3) says that 
subsection (1) disqualiheB the person who 
would otherwise have been entitled and the 
proprietor is at liberty to appoint any person 
duly qualiGed. So irrespective of the ques- 
tion of family” the appointment of the 2nd 
defendant is valid. Napier, J., is. therefore, 
right 

Mr. T. R. Venkehama 5asfri. (with him Mr. 
S, 8ubramania Azpar), for Defendant No. 2, 
argued as to the question of “family”. 

Family” is a comprehensive word includ- 
ing all blood relati ms. It is taken to have 
a restricted meaning only if the context 
is express. That is so even in England 
where the scope is more restricted than in 
India. See Snow v. Teed (2). It is conceded 
that a daughter's son may come within 
the scope of the term. The 2nd defendant 
is a brother’s daughter’s son. On principle, 
as applied in Hindu joint families, there is 
not much difiPerenoe. 

Mr. A. KrUhnaswamy Aiyar^ in reply. — Seo- 
tion 21 of Act HI of 1895 applies only to 
a case of Ruooession strictly so called. But 
when a claim has been overlooked, a party 
has a right to litigate for the same in a 
Civil Court, irresoeotive of section 21. This 
is a case of “a right infringed.” That section 
15 makes it incumbent on a proprietor to 
make his selection from the “family” of the 
lasr. bolder lends support to my contention 
that the plaintiffs are persona “ who would 
otherwise be entitled to succeed to an 
hereditary village office ” under section 13 
The right is nob a right to the office but 
a right to be selected to the office. I sub- 
mit that such a right is a substantive right' 

JUDGMENT. * 

BaKEWELL, j Under section 15 of the 
Proprietary Eafcates Village Service A«i. 
Madras Act 11 of 1894, the newly erected 
office m this case is hereditary. Section 9 

gwea the power of appointment to the new 

niaDoer in 


I • I k k II — ^ iuttuuor m 
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section 15; he has to ascertain the mem- 
hers of the family of the last holder, and 
then to seleot from among them the per> 
son whom he may consider best qualified. 

In making the appointment to a new 
office which is not hereditary, the choice 
of the proprietor is limited by section 15 
(1) to the family of the last holder, but 
within that limit he may seleot the person 
whom the considers to be best qualified 
under the rules set out in section 10 

In the case of a vacancy in an here- 
ditary office, under section 9 the proprietor 
also makes an appointment, but under 
sub-sections (2) and (3) of section 10, be is 
bound to have regard to the rule of primo- 
geniture and bis choice is, therefore, limited 
to a particular individual of the family of 
the last holder. A vacancy may^ arise 
otherwise than by the death of the incum- 
bent and the word “succession” is, therefore, 
not used in the strict sense of the acquisi- 
tion of an interest upon the death of a 
person but means “the right to be appointed 
upon a vacancy in an office.” 

In the case of a newly created office 
there has been no death and strictly speak- 
ing there is no “ succession ” ; but there 
is a vacant office and having regard to 
the express provision contained in the first 
sentence of section lO that the proprietor 
shall observe the rules contained in all the 
sub sections, I think that, in this case, 
the word gucceesion must be held to include 
the right to be appointed to a newly creat- 
ed village office and the word heir to 
include the member of the family of the 
last holder who would succeed upon the 
death of a predecessor in the office. 

I may also point out that section 9 
applies to any vacancy and, therefore, the 
word “succession” mast apply to a vacancy 
caused by the resignation or dismissal of 
an incumbent of an hereditary office ; the 
meaning of the word heir must in such 
oases be similarly extended. In the case 
reported in Erishnaswami Naidu v. Akkulam* 
mal (1) it was held that the word succeed 
does not apply to a first appointment to 
a newly created office, but the attention 
of the Court does not appear to have 
been drawn to the words a vacancy ” 
in section 9 and to the extended meaning 
Vfbioh must be given to the words s^iccesston 


and heir when the vacancy is oocasioned 
otherwise than by the death of the incum* 
bent, or to the provision in section 10, 
reid with section 9, that in making an 
appointment to a newly created office the 
proprietor must observe the rule of 
succession contained in sub-seotions 2 and 
3- With all respect I am unable to 
follow this decision. 

Section 13 provides for the case where a 
person has a right to be appointed but is 
disqualified under section 10 (1) (6) by 

reason of bis minority, and directs that no 
appointment shall be made until be has 
attained his majority and that some other 
qualified person shall discharge bis dntiea 
in the meantime. This section is auxiliary 
to section 10 (2) and 1 think that it, 
therefore, applies in the case of a newly 
created office, 

t/ 

Under section 13 of the Hereditary 
Village Offices Act, Madras Act III ofo 
1896, any person may sue before the 
Collector for a specified village office on 
the ground that be is entitled under sec- 
tion 10 (2) or (3) of the Act of 1894 to 
hold such office and by section 21 a Oivil 
Court is debarred from deciding snob a 
claim. The plaintiffs" claim is that rne of 
them is the persona designcUa by section 
10, sub-section (2) or (3), and I 
think that the District Mansif had, 
therefore, no jurisdiction to entertain the 
suit. For the same reason I am of opinion 
that the ruling of Napier, J., in the case 
already cited does not apply, because the 
plaintiffs claim a personal right and not as 
membsrs of the public. I do not under- 
stand that ruling to apply to an appoint- 
ment outside of the family of the last holder, 
in which case the member of the family 
might sue on behalf of himself and -all 
other members of the family, because 
their joint right to be considered had been 
infringed. For these reasons I am of 
opinion that the appeal should be dismisisd 
with two sets of costs. ‘ 

OoGSR?, J. — I agree that this second 
appeal must be dismissed, bat as 1 have 
come to a different conclusion from my 
learned brother upou some of tde points 
considered in his judgment, I will state 
my own opinion although I do so with 
considerable diffidence. 


^oi. liivi 
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This is a oase in whiah tbo lour plaintiffs 
aned for a deolaraiion that one of them is 
entitled to the ofSoe of Karnam of Sithar- 
revi Tillage, whioh has been oreated from 
the division of the old village of Aiyam- 


resignation is to be reported to the Bevenne 
Officer. Now, it is clear that a vacancy 
oaased by death or resignation is to be 
filled according to the law of succession, that 
is, by the heir of the last holder^ but 1 


j IB, uy ^oe neir ot the last holder: but I 

^ ayam into two, and also for emoluments cannot see how the rules as to succession 
Pdft&tniDff to thftt awiOAa a.a A^ L ^ J • x. ji « . ^ . 


pertaining to that office. The (Question arises 
under the Proprietary Estates Village Ser 

k _x '%r ^ A - ^ ® 


are to be read into the rules whioh are 
to guide the first appointment of a person 


vmA A«f a/tT appointment of a person 

L ^ tfaeappalJants. ..8 , tha states that tbs old offioes are to eease 

plaiotiffs whose suit was dismissed by and new offiaes whioh shall be hereditary 
the lower (lonrfcfl. ia na fn :t .. uereauary, 


the lower Courts, is as to jurisdiction under 
section 21 of the Hereditary Village, Offices 
Act, Madras Act IH of 18 J5. This qubs. 
tion of jurisdiction of the Civil Courts in 
matters of this sort was dealt with 
by Sadasiva Iyer, J., in the oase of 
ArwAcMirami Naidu v. Akkulammal (1). 
That was a oase for a declaration that 
plaintiff was entitled to an hereditary 
village offiee but was the converse of the 
present oase as two villages were then 
amalgamated. The learned Jndge came 
to theccnolnsion that so far as tbs suit 
related to recover emoluments, it was clear- 
ly birred by section 21 of Act I££ of 1895, 

bat with regard to the claim for a deola- 
ration, a suit of this kind is not so 
barred. The learned Judge also decided 
that the word in section 21 being “succeed’* 
eannot include any claim io be appointed 
in the first instance to any of the village 
offices set forth in the Act. lam, therefore, 
of opinion that this Court has jnrisdiotion 
to eutertain the appeal in so far as it 
fo the declaration. 

Turning to the merits, section 9 of Act 
11 of i894 directs that when a vacancy 
bas occurred or the District Collector 
dire.ts that a village offiaer shall be appoint- 

flk-l ^ oreated village offioe” 

>8 the oase hero), "the 
appoint-’’ Seotion 10 (1) 
nrn - ''oioo to be obsorved by the 

under W *°q ‘he appointments 

th« aPPO'nted ie to have attained 

on t^ ! majority, feotion iO then goes 

t»ry *“0“»«on to all heredi- 

rnle nf devolve aoaording to the 

next P"®?*®“itaro and that, where the 

■hall • "f ^aalihed, ^ the proprietor 

ot snanf/^"*"* P®'’8nn ‘next in order 

ttat overt°“ ■ ■«»tion 8 it is stated 
- very vaoansy sansed by death or 


if any of the offices they replace were 
hereditary, are to be oreated. In my view 
under seotion 10 the proprietor is to 
have regard to the rules in sub-seotion 
(1) whether a vacancy strictly so called 
has occurred or not, but in the present 
oase, there can be no question of succession 
to an offioe which by section 15 is now 
oreated for the first time. 

The first plaintiff has been appointed 
Karnam of one of the villages and I do 
not think he has got any right or claim 
to be appointed Karnam of both. His 
brothers, the other plaintiffs, were minors 
at the date of the suit and they claim 
to be entitled to the benefit of seotion 13 
which allows a qualified person to be* 
appointed when the person who would 
otherwise be entitled to ancoeed to an 
hereditary village offioe is a minor.” As 
above already pointed out, there can, in 
this case, be no question of any title to 
succeed nor can section 13. in my opinion 
apply to the creation of a new offioe. * 

No doubt the proprietor has, in fact 
seleoted the brother’s daughter’s son of 
he last holder. The plaintiffs exeept the 
Ist being minors are therefore. disqualiSed 
under seotion 10 (1) as I have already 
stated and they are not, in my opinion*^ 
within the beneets of seotion 13. Thev 
are, therefore, nnqnalified persons and 
oanoot olaim even to be eligible for appoint- 

It seems to mo that the suit must fail 

ip'ri: Trii- ■»’»“ 

referred to ’‘that it' is not 

and does not bring the suit fi. ^ 
of the public affected by the annoW *“*^®*' 
to ask for a declaration that 
appointed is not a person qaaliBe^ Thoi; 
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the o£Soe/’ wbioh is wbat, id effeet, the. 
plaiotiffs pray for here in paraffrapbs 
Xos. 1 aod 2 of their prayer in the plaint. 

This seooDd appeal, most fail and be 
dismisEed with oosts. Two sets. 

M. c. p. 

Afypeal dUmUned, 
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Patna, high court. 

Appeal from Appellate Decree No. 928 

OP 1918. 

Deoember 5, 1919. 

Pfesent: — Mr. Jnstioe Oontts and 
Mr. Jnstioe Adami. 

Muaammat SOMARIA— Appellant 

‘ versus 

Musammat BP.ULARITA — Plaintiff 
AND SITAL RAUT anp others 
— Respondents. 

Hindu Widow's Re-niarriage Act (XF of 1856), 
s, 2- Outcaeted widow, whether Hindu^Re^marriage 
of outcaeted widow, effect of Alienation after re- 
mairiage, validity of. . 

An outcasted Hindu mdow does not cease to be 
a Hindu, and if she re^marries, the proTisiona of 
the Hindu Widow’s Remarriage Act would apply. 
Consequently, an alienation by her of her first hus- 
band’s property after her re-marriage would bo 
invalid, [p 820, ool. 2. p. 821, col. 1.] 

Appeal from a deoision of the Distriot 
Judge, Saran. 

Mr. Jalgohind Prosad Sinka, for the Appel> 
lant. 

Mr. Lalmohan Oanguli, for the Respood* 
ent. 

JUDGMENT. 

CooTTS, J.— This was a Bait brnagbt by 
one Musammot Bholarya, daughter of one 
Kari Rant, for ooadrmatioD of poBsessioD, 
or Id the alternative for posseBsion of 
oertain property belonging to her father 
and also for a deolaration that oertain 
mortgages wbioh bad been ezeonted by her 
mother were not binding on her. 

Tbe faots of the oaee are shortly as 
follows: — 

Rari Rant died leaving a widow and a 
daughter. The widow oame into posses* 
fiion of bis property as widow’s estate. 
Sometime after the death of Kari Rant 


.[Uio 

- C • 

9 

she began (o lead an nnohaste life nd 
was ontoasted. After being ontoaated sb^ 
married one Sital Abir in Sagai for^ 
In tbe year 1914, some three years after 
this marriage, she mortgaged a portion of 
tbe property to tbe defendants Nos. S' to 5. 
It was after these mortgages that the 
present suit was filed by Kari Rant’s 
daughter. . 

Tbe suit was oontested by the mortgagee^ 
defendants Nos. 3 to 5 on the ground 
that tbe plaintiff was not tbe daughter 
Rari Raut, that there bad been no re*, 
marriage in Sagai form and that tbe 
deeds were valid as they were executed 
for legal necessity and for consideration. 

Tbe Court of first instance held that 
there bad been no re- marriage and oonse* 
quently that there bad been no forfeir 
tore but that tbe debts were not for legal 
necessity and consequently were not bindings 

On appeal to the Distriot Judge it was 
held that there bad been a re-marriage and. 
tie suit was decreed in full. Against tbia 
decree tbe defendants have appealed. 

Tbe points wbioh are urged before ns 
are — 

(1) that there has been no finding as to 
re-marriagf; 

(2) that the Hindu Widow’s Re-marriage 

Act is not applicable in this case; , 

(3) that tbe transferee is protected and. 
that the plaintiff cannot get a deolaration, 
during tbe lifetime of her mother, the 
widow of Kari Rani; and 

(4) that tbe judgment is not in accord-^ 
ance with law. 

Tbe first of these contentions is oonoinded 

4 

by findings of fact. The learned Distriot 
Judge, after a very full consideration of 
the evidence and the ciroamstauaes of tbe; 
case, has found that Somaris, the widow^; 
of Kari Rant, and mother of tbe plaintiff, 
married Sital Abir in Sagai form. « 

With regard to tbe second point, tbe 
contention is that since tbe widow was 
ootoasted, she ceased to be a Hindu and 
that consequently tbe provisions of tbe 
Hindu Widow’s Re marriage Act would not,; 
apply. No authority is shown us in support 
of this contention, and we are unable to 
accept it. 

The third contention that the transferee 
is protected as tbe daughter cannot get ^ 
a declaration during tbe lifetime of bet';j 
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^dtber, the widow of Kari Rant, is unana- 
^ainftble in yiew of the provisione of seo* 
iion 2 of the Hindu Widow*8 Re marriage 
‘Aot. Under the provisions of this seotion 
*at the time the widow alienated the pro* 
4)ert7 in favonr of the defendants Nos. 3 to 5 
she had in faot no title to the property at 
all as her daughter, the plaintiff, had already 
auooeeded. 

The last oontention is that the judgment 
*18 not in aooordanoe with law. It is 
perfeotly olear from reading the whole 
judgment, which is a very oareful and 
elaborate one, that the learned District 
Judge carefully considered the whole case 
and bis judgment was given after very 
full consideration. 

I would dismiss this appeal with costs. 
Adaui, J. — 1 agree. 

^ Appeal dtsntisied^ 

t 


NAGPUR JUDICIAL GO VIMISSIO^^B R’S 

COURT. 

OiviL Rivision No. 268 op 1918. 

July 2 ^ 1919. 

Preteni: — Mr. Prideaux, A. J. C. 

KRISHNA AND AMOTHBR — PDiINTIPFS — 

ApPLIC >NT8 
venue 

MAHADEO, Minos, GffARDiiN TUKARAM 

— NoM-AppLiciNr. 

Civil Procedure Code (Act V oj 1908), «. 162 — 
decree, mistake in, ae to coste^Application to rectify 
tnisUike ^Court, power of, to correct decree. 

Aq application to correct a decree in the matter 
of costs is correctly made under section 152 of bho 
Civil Procedure Code, 

Application for revision of the order of 
the District Judge, Wardba, dated the 2dth 
June 1918. 

Mr. 5, y. Deshmu'ih, for the Applicant^. 

ORDER.— Id a suit brought by the 
applicants against the non^applioaDte for 
possession of a field they obtained a decree 
in the lower Court for half the field. On 
appeal the District Judge, Wardha, amended 
the^deoree, He writes: — 

The decree of the lower Court will be 
a'uended and the words, Vossession over 
it eha.'d in the field in suit^* will be 



substituted by ^possession over the whole 
field in suit’; appellant to bear his own 
and respondent’s ooats in the cros8«appeal.” 

The decree recites inter aliq^ that the 
costs of the original suit are to be paid 
as ordered by the lower Court. This 
meant that plaintiff will only get half 
his costs, though hie full case had been 
decreed by the lower Appellate Court. 
Plaintiff, therefore, asked the Court to 
oorreot its decree under section 152, Civil 
Procedure Code. The District Judge has 
held that this cannot be done under that 
seotion and an application most be made 
for a review. The section runs: — 

Errors arising therein from aoy accidental 
slip or omission may at any time be 
corrected by the Court either of its own 
motion or on the application of any of 
the parties.” 

In Ohetsum ^ v. Gordon (1) 

it was held that an accidental slip or 
omission included the omission of an item 
from the bill of costs. 

There is no doubt that the District 
Judge in the present case had no inten* 
tion of stating that the costs of the 
original suit must bs paid as ordered by the 
lower Court. That was a careless omission 
on the part of the clerk who drew up the 
decree not to take instructions regarding the 
costs of the trial Court and the learned 
District Judge should have seen that this 
was necessary. The Court, has the power to 
correct a mistake of this nature. In my 
opinion the application did fall within sec* 
tioD 152, Civil Prooslure G)Ia. I thftre* 
fore, now direct that the decree in appeal 
No. 9 of 1918, dated the 23rd April 1918, be 

corrected and in lieu of the words “the costs 
of the original suit will be paid as ordered 
by the lower Court” will be substituted the 
words “plaintiffs are entitled to their full 
costs in the lower Court.” I make no order 
as to costs of this application. 


T.?37’!' 
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OALOUTTA Hian COURT. 

Appeal from Original Dbcbeb No. 348 

OP 1914. 

July 28, 1919. 

Jnstioe Sir Asntosh Hooker jee, 
Kt., and Mr. Jnstioe Panton. 

KALI DATAL SHATTAOHARJEE and 

OTHERS — Defendants — Appellants 

tersus 

NAGENDRA NATS PAKRASHI AND 

OTDERS — Plaintiff)? — Rbspondrnts. 

Citnl Procedure Code (Act V of 1908^, O. XJ2I, 
rr» 4, M^Appeal — Death of one of several respondents 
— Legal representatives of deceased not brought on 
record, effect of — Abatement of appeal, whether partial 
or totals 

Ordinarily an appeal does not abate in its 
entirety on the death of one of several plaintiffs* 
respondents because of the failure of the appellant 
to revive it against the representatives of the 
deceased: the abatement only takes effect as against 
tbe latter. But from the nature of the suit, the 
result may follow that the appeal has thereafter 
become imperfectly constituted, so that the appellant 
can no longer invite the Court to adjudicate upon 
the matters in controversy, [p. 82F, col. 2.] 

Where for instance the hearing of such an appeal 
would result in two contradictory declarations in 
the same suit, the Court cannot hear the appeal 
on the merits, in other words, the appeal abates in 
its entirety, [p. 826, col, 1.] 

Appeal against tbe deoree of tbe Sub- 
ordinate Judge, 2Dd Court, Pabns, dated tbe 
19th of May 1914. 

FACTS appear from tbe judgment. 

Babu Jogesh Ohandra Boy (with him Babas 
Haripado OhatUrjee, Harish Ohandra Boy^ 
Ban$(yri Lai Sarkar and Jaixndra Nath 
Sanyal), for the Appellants. — Tbe defend- 
ants are appellants before your Lord- 
ebips. This appeal arises out of a suit for 
reoovery of possession and declaration of 
title to an immoveable property. 

Prooeedings under section 145, Criminal 
Procedure Code, were started on an ap- 
prehension of a breach of tbe peace in respect 
of tbe disputed area. Thereupon the 
Criminal Court made ao order of attaob- 
ment under section 146, Criminal Procedure 
Code, which was to remain in force till the 
Civil Court finally declared the title of a 
competent party. The suit was instituted 
in 1910. 

Tbe lower Court gave a deoree iu favour 
of tbe plaintiffs. 

Babu Dioarka Nath Ohakravariy (with him 
B^bus Ramant Mohan Ohatterjee and Nilratan 


tlS20 

Ohatteriee)^ tor the Respondents. — Before 1 
argue on the merits of the ease, 1 shall 
submit that tbe whole appeal baa abated 
as one of tbe respondents who diedinNovem* 
ber 1915 has not been properly substituted* 
The deceased left a widow, three bods 
and two grandsons by a predeceased son. 

Under Article 177 of tbe present Limita* 
tion Act no application was made within six 
months. 

Hence under Order XXII, rule 4, sub-rule 
(3), and rule II (be appeal has abated 
sgainst tbe deceased. 

An attempt was, however, made to make 
substitution of tbe three sons of the dfceared 
in February 1917, A false afifidavit was 
made stating that tbe respondent died in 
November I9i 6. 

Had tbe death ocourred in November 
1916, tbe application in February 1917 was 
within time and hence tbe three sons'were 
represented in usual course. But tbe three 
grandsons by a predeceased son were not 
represented. That application in February 
1917 was not made to set aside the abate- 
ment. 

Under Order XXII, rule 9, sub-rule (2), no 
application was made to set aside tbe 
abatement as required by Article 171 with- 
in 60 days from tbe date of abatement. 

Subsequently an application was made 
to bring on the record tbe two grandsons 
but under Order XX IT, rule 9, sub rule (3), 
and section 5, Limitation Act, it was refused. 
It was further ordered that the order on 
the false statement of February 19l7 should 
be cancelled. 

Thus tbe partial abatement of the appeal 
against one of tbe plaintiffs has made it im- 
possible for tbe Court to hear tbe appeal 
at all. 

Referred to Begoy Oopal Bose v, Umesh 
Ohandra Bose (1), TaHp Dafadar v, Khotejan- 
nessa Bihi (2), Dharamjit Naroyan Singh v. 
Ohandeshwar Prosud Aarayan Singh (3), Basir 
Sheikh V. Faile Karim (4), Ajimuddin Matidal 
V. Tara Sankar Qhose (5>, Sriram Ohandra 
Naih V. Bridoy Nath Qupta (6), 

(1 • 6 0, W. N. 196. 

(2) 10 0. W. N. 981. 

(3) 11 0. W. N. 604j 6 0. L. J. 893. 

(4) 28 Ind. Cas. 703| 19 0. W. N. 290. 

(5) 47 Ind. Cas. 638; 28 0. L. J. 201. 

(6; 61 Ind. Cas. 409; 29 0. 1;. J. 4§lf 
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The appeal in the present form oaonot 
prooeed. 

The wording of seotion 368 of the old 
Aot has materially ohanged in the oorre- 
sponding seation of the new Aot, «»<., Order 
XXII, rule 4. Here the new words are 
** as against the deoeased respondent.’* 
Here all the plaintiffs claim a joint 
interest and the interest of one oannot be 
distinguished from that of another in the same 
oategory. Here the prayer is for the joint 
deolaration of title and the interest is indi* 
visible. 

The attaobment oannot be released by the 
Dlstriot Magistrate if there is an order for a 
partial deoree in favour of the appellants. 

Babu Jogeih Ohandra flop, in reply — I 
submit that the partial abatement of the 
appeal oannot stand in the way of the 
appeal being beard. The oases oited by 
my learned friend are distinguishable. In 
support of my oontention I refer to the 
following eases: Ohand*rsang Khimahhai , 
JJptndra Kumar Ohdkravarti v. Sham Lai 
Mandal ( 8 ). 

The whole estate was under the manage* 
nent of a eommon manager and it was 
not neoessary to bring on reoord all the 
respondents. The manager represents the 
whole party. 

[Babu Jhoarkanath OhnXravariy pointed 
out that the manager was appointed with 
respect to a share only.] 

Your Lordships have ample power to 
substitute the heirs of the deoeased under 
Order XLI, rules 20 and 3d. Referred to 
Vpendra Lai Muherjee v. Girindra Sath Muker- 
jee (9), Hudson v Basdeo (10), Rup faun Bibee 
V. Abdul XadiV (II). 

Babu Sib Ohandra Palit appeared for the 
Deputy Registrar. 

JUDGMENT. ~-This is an appeal by the 
defendants in a suit for deolaration of 
title to immoveable property. The ease 
for the plaintiffs is that there were distar* 
banoes in oonneotioa with the lands in 
suit which led to the institution of pro* 

feedings under seotion 145, Criminal Pro* 

(7) 22 B. 718. 

(8) 84 0. 1020s 1 1 0. W. N. 1 100; 0 0. L. J. 716. 

(9) 26 0. 666; 2 C. W. N. 425. 

(10) 20 0. 109s 3 0. W. N. 76. 

(11) 81 0. 043} 8 C. W. N. 496. 


oedure Code, with the result that, on the , 
24th July 1910, the Criminal Court made 
an order of attaobment nnder seotion 146, 
Criminal Prooedure Code, to remain in 
foroe nntil the title to the lands was de- 
clared by a Civil Court of oompetent juris- 
diction Accordingly, on the 28th Sep-, 
tember 1910, the plaintiffs instituted the 
present suit for deolaration that the disput- 
ed lands appertained in Zemindary right, 
and right acquired by adverse possession, 
to their property known as Thai Chur or 
as Khas Thai Mouza. The defendants 
repudiated all the material allegations in 
the plaint. After a protracted trial in the 
Court below, the suit was decreed by the 
Subordinate Judge. The deoree in favour 
of the plaintiffs was in the following 
terms: “The title of the plaintiffs is de- 
clared to the entire lands included in the 
survey map of Mouza Chur Thai alias 
Khas Thai in claim, and also to such 
quantity of land as is shown in the map of 
the Commissioner as included in the 
survey of Mouza Khas Thai and lies within 
the lands claimed.” The present appeal 
by the defendants is directed against this 
deoree. The appeal was heard for several 
days and the respondents were called up- 
on to answer the arguments advanced on 
behalf of the appellants. It then trans- 
pired that Lai Mohan Pakrashi, one of 
the plaintiffs respondents, bad died in 
November 1915, and that adequate steps 
bad not been taken to revive the appeal 
as against bis representativea-in-ioteresf, 
Lai Mohan Pakrashi has left a widow, three 
sons and two grandsons by a predeceased 
son. No application was made by the 
appellants to bring on the record the 
legal representatives of the deoeased re- 
spondent within the time allowed by law, that 
is, within a period of six months from the date 
of the death of the deceased respondent, 
under Article 177 of the First Schedule to 
the Indian Limitation Act, 1908. The con- 
sequence was that under Order XXII, rule 4, 
sub-rule 3 of the Code of Civil Procedure, 
1908, read with rule 11, the appeal abated 
as against the deceased respondent. On 
the 23rd February 1917, an application 
was made to this Court to bring on the 
reoord the three sons of the deceased re* 
spondent. This was not made in the form 
of an application to set aside the abatement 
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as ooDtemplated by Order XX[I, rale 9/ 
eiib rale (2). It was also made bes^ond 
the time presoribed by Articls 171 of the 
First Sabedale to the Indian Limitation 
Abt, 1908, that is. after the expiry of 60 
days from the date of abatement. The 
application was made f.r part*, and was 
based on an affidavit whiob ooniained an 
untrue statement, namely, that Lai Mohan 
Pakrashi had died in November 1916. 
If he had really died in November 1916, the 
six months prescribed by Article 177 
of the Indian Limitation Act would have 
expired in May 1917 and consequently no 
question of limitation could possibly arise 
in respect of an application made on the 
23rd February 1917. The result of the 
misstatement was that the application was 
granted as a matter of course. This was 
brought to the nolioe of the Court on be* 
half of the respondents when they were 
called upon to answer the argurrents of 
the appellants. The position thus was 
that, two of the represenfatatives of Lai 
Mohan Pakrashi, namely, his two grand* 
sons by a predeceased son, were not on 
the record, while the nanoes of bis tbreo 
sons had been placed on the record, on 
the basis of an untrue statement contained 
in tbe affidavit Bled in support of the 
application for snbstitntion. An attempt 
was subsequently made to induce this 
Court to bring on the record tbe two 
grandsons by tbe predeceased eon. Tbe 
explanation offered for the delay was, how- 
ever, unsatisfactory, and under Order XXII, 
rule 9, sub'rule (3), which makes the 
provisions of section 5 of tbe Indian Limita- 
tion Act applicable, no order could be 
made in favour of the apolioants, as they 
had failed to satisfy tbe Court that they 
had sufficient cause for not making the 
application within tbe prescribed lime. 
We accordingly directed, on the 2od July 
last, that the ex parte order made on the 
23rd February 1917, on tbe basis of an 
untrue statement, be cancelled, and, further, 
that tbe application to bring on the record 
tbe grandsons by the predeceased son be 
refused. Tbe position aooordirdly is that 
the appeal has abated as regards Lai Mohan 
Pakrashi, and the application to revive 
the appeal against his representatives has 
failed. The appeal has now been taken up 
for final (iiKpoEal 


0 D behalf of the. responddDtBi a- i&e* 
liminary objection bae been taken that in thA 
events whiob have happened, . the.,, ajipeal 
cannot proceed and must be .dismissed. 
is conceded that under the provisions . of 
Order XXII, role .4, read with rule 11 4he 
appeal has abated only as against ihe^ 
deceased respondent. Oons,eqaently, we 
have to determine whether, in view of thq. 
nature of the suit, such partial abatement, 
has made it impossible for tbe Conrt tq 
hear the appeal as against the other re- 
spondents, and, if necessary, to reverce tba 
decision of the trial Court in their favour! 
Tbe respondents have contended that this 
qnestion should be answered in tbe affiifi 
mative, in view of the decisions in Bejoy 
Oopal Bose v. I/metk Chandra Bosi (1), Tarip 
Dafadar v. Khottiunnessa Bf6i(2), Dhiramjit 
Nar.yan Singh v. Ohandcshiear Pro8a,d 
harayan Singh (3), Bastr Sheikh v. FaeU 
Karim ( 4:) t zimuddin Mondd v. Tara Sankar 
Qhose (5) and Sriram Chandra Naik v, Hridoy 
Noth Quptx (6), Tbe appellants have, on the 
other hand, invited ourattention to the oaeei 
of Ohandarsing v. Khimabhai (7) and JJpendrd 
Kumar Chakrtwavti v. Sham Lai Mandal (8), 
which it is urged support tbe ooptrary view.. 

In Beioy Qoval Bose v. Vmesh Chandra Bose 
(l)and Turip Dafadar v. Khoteiannessa Bibi{2) 
the question arose as to the effect of the death 
of one of ssveral plaintiffs respondents in 
an appeal preferred against a joint decree 
for arrears of rent, in favour of all the 
plaintiffs. Id both these cases, the Court 
held that tbe appeal could not proceed for 
defect of parties. In tbe first case Mr. 
Justice Baoerjee pointed out that if the 
appeal were beard and allowed on tbe meritsi 
tbe result wonld be that tbe decree would 
be sot aside in respect of some of the plaint- 
iffj, but would remain intact in so far as 
the representatives of tbe deceased plaintiff 
were concerned. The decree was a joint 
decree in favour of ail the plaintiffs and if 
the defendant desired to question the correct* 
ness of that decree, be was bound to bring 
before the Court all the parties affected by 
that decree. In the second case, Mr, Justice 
R^mpini adopted tbe same view and dis- 
missed the appeal, as it oouM not proeeed 
by reason of defect of parties. Mr, 
Justice Rimptoi, however, in the case 
of JJpendra Kumar Ghakraiarli v. Sham Lai 
Manlal (8) took a d'ff-#mt yievy ou tbq 
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ftntihority of fche deomioD in Ohandafsavg v. 
Khimabhdi (7). Ko reasonswere aseigoed 
ID sapporb of the ooDolnsion aod tbe 
earlier deeisious were oot brought to the 
Dotioe of tbe Court. We observe that in 
that oase a question was raised as to the area 
and the amount of rent annually payable in 
respeot of the holding. The Court dismissed 
the appeal on the merits; but if tbe appeal 
had suooeede^, the result would have been 
two oontradiotory deoisions in the same suit 
in respeot of the same matter, namely, the 
terms and oonditions of the teoanoy, one given 
by the lower Appellate Court in favour of 
the deoeaeed plaintiff which would enure to 
tbe benefit of his representatives'inooterest, 
the other given by the High Court in favour 
of the suooessfnl appellant. 

Tbe oase of Dharamjit Narayin Singh v. 
OkanHeshwar Prosid Nirayan Singh (3) 
arose out of a suit for tbe oanoellation of a 
sale for arrears of land revenue. The trial 
Court set aside the sale. During the 
peudenoy of an appeal to this Court, two 
of the plaintiffs-respondents died. No 
applioatioD was made to bring thefr legal re^ 
presentatives on the record within the pre- 
soribed period. Tbe Court held that the 
appeal oould not prooeed. Mr. Justice 
Hariogtoti applied the test, whether the 
suit would have been tried, if the 
deoeased persons bad not been joined 
either as plaintiffs or as defendants. He 
held that the suit oould not have been tried 
m their absenoe, and that oonseqaently the 
appeal also oould not be decided in the 
absenoe of their legal representatives. The 
deoree oould not be reversed and the sale 
directed to etand in respeot of some of tbe 
plaintiffs, while tbe deoree for oanoellation 
made by the primary Court would remain in 
operation as regards the others, The Court 
farther deolined to aooede to the oontention 
that tbe share of the plaintiffs other than 
those of tbe deoeased persons oould ba vacated 
by an order of this Court. The oontention 
was negatived on the ground that as the 
deoree under appeal had set aside the sale 
of the entire joint estate, under no oiroum 
etaaoes oould that be affirmed as to the 
unasoertained shares of some joint share- 
holders and reversed as to the unasoerta'ned 
shares of other joint share holders. 

This principle was applied to suits for 

in Basir Sheik'^ v. Fa^le 


Karim (4) and Sriram Oh ndra v. 

Uridoy Nath Gupta In the first of 

these oases it was pointed out that as the 
deoree was one for joint possession of land, 
whatever view might be taken by this Court 
on tbe merits, tbe entire deoree oould be 
executed by tbe representatives of the two 
plaintiffs who were dead and against whom 
the appeal had not been revived. In the 
second oase, tbe Court observed that tbe 
appeal was not properly oonstitnted in tbe 
absenoe of the infant representatives of one 
of tbe daoeased respondents and tbe Court 
oould not be called upon to make two oon* 
tradiotory decrees in tbe same litigation. 
Tbe infant plaintiff bad got a declaration 
of tbe true oharaoter of tbe property and 
was entitled to take possession of it from tbe 
hands of the first defendant by exeoution of 
his deoree; the Court oould not deolare that 
the other plaintiffs, althoogb they stood in 
the same relation to tbe property in suit as the 
infants, were not entitled to the same relief. 

Another example of tbe application of tbe 
prinoiplo dedooible from tbe oases mentioned 
is furnished by Azimuddin Idandal v Tara 
Sankar Ohose ib). A and B (landlords) had 
applied underseotion lOd, Bengal Tenancy Aot, 
for settlement of fairrent and for enhanoement 
of rent. A died after the decision of tbe lower 
Appellate Court, leaving a major son 0 and 
a minor son D as his heirs. The tenant 
defendants^appellants did not take steps to 
have the minor properly represented and the 
appeal was dismissed against him for non* 
prosecution. It was ruled that the entire 
appeal bad become incompetent for want of 
necessary parties. 

These decisions do not oontradiot Order 

XKtl, rule 4, whioh oontains tbe words “as 

against the deceased respondent*’ — not found 
in the oor/esponding provision (seotion 36S) 
of the Code of 1882. The appeal does 
not abate in its entirety, beoause the 
appellant has failed to revive it against 
tbe legal representatives of the deoeased 
raspondsnt. the abatement takes effeot 
ocly an ajaiuat him; bat from the nature 
of the suit the reaalt may folio that 
the appeal has thereafter bseoaie im. 
perfeotly oonstitated, eo that the appsHant 
oin no longer invite the Court to adjudi. 
oats upoa the matters io oontroyersy. 

The qusstion now arises, whotbi 
dootrioo 13 apphoablp to ths oasj 


' this 

beforq 
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US. Id oar opinioD» there is no esoape 
from the position that the answer mast 
be against the appellants* In fast the 
present ease is, in some respeots* stronger 
than any brought to oar notioe. The 
plaintiffs jointly sought a deslaration that 
the lands attaohed by order of the Orimi* 
nal Goart were inoluded in their estate. 
No guestioD of shares was in eontroversy; 
the Subordinate Jadge made in favour of 
the plaintiffs a deolaratory deoree in 
respeot of the whole property. The re* 
presentatives of the deoeased plaintiffs are 
entitled to the fall benefit of this deoree. 
If we proceed to bear the appeal at the 
instanoe of the defendants against the 
other plaintiffs, the result will follow, 
sboald the oontention of the appellants 
prevail on the merits, that there will be 
two oontradiotory deolarations in the same 
Buit'-'One by the Subordinate Judge in 
favour of one of the plaintiffs that the 
disputed lands are inoluded within Thai 
Chur, and another by ibis Court that 
they are not so inoluded. If these con- 
tradictory deolarations are produced before 
the Oollector, it is diffioult to see how 
he can give effect to both of them. It 
may further be observed that the defend* 
ants have not brought a suit for declara- 
tion of their title and their right to 
institute snob a suit is barred by limi- 
tation. In our opinion it is manifest 
that in the events which have happened 
the appeal is now not properly constituted, 
and in the absenoe of necessary parties 
we oannot proceed to hear it on the 
merits. The appellants alone are to blame 
for the unfortunate position in which they 
now find themselves. 

The appellants have next argued that 
as the estate was in the hands of a 
oommon manager appointed under the 
provisions of the Bengal Tenanoy Act. it 
was not necessary for them to bring on 
the record the heirs of the deceased 
plaintiff. In support of this oontentiou, 
they have relied upon Siho Sundari v. 
Baj Mohun (12). Kirtihagh Daa v. JTmeah 
Ohandra (13). These decisions are of no 
assistance to the appellants. In the first 

(12) 8 0. W. N.214, 

(13) 11 Ind. Oas. 397» 14 0. L. J. 61} 16 0. W. N, 


4 

place, the suit was not bronght by tba 
oommon manager on behalf of the plaint- 
iffs. Whether he was oompetent to 
institute a suit of this obaraoter on their. 
behalf without naming them as parties on 
the record, need not, conseguently, . be 
considered. From this point of view, it 
is also unneosssary to determine whether 
the two decisions jnst mentioned did not 
take an unduly comprehensive view of 
the powers of a oommon manager. In 
the second place, our attention has bean 
drawn to the fact that the oommon 
manager was appointed without jurisdiction 
(as the appointment was made in respeot 
of a share only of an estate) and that 
on this ground the appointment was 
cancelled by this Court on the 3rd February 
1919. 

As a last resort, the appellants have 
contended that we sboald proceed, under 
Order XLI, rules 20 and 33, to add tbe 

representatives of the deoeased respoo:lent 
as parties to the appeal. In support of 
this argument, reference has been made to 
Upendra Lai Mukerjes v. Qii^ndra Nath 
Mukerjee (9), Hudson v. Basdeo (10) and 
Hup Jaun Bihea v. Abdul Kadir (11). We 
are clearly of opinion that assnming 
that tbe Court is competent to take 
action under the rules mentioned, this 
is a case in which tbe powers should 
not be exercised for tbe benefit of the 
appellants and to the detriment of the legal 
represeutatives of the deoeased respondent. 
The appellants obtained an ex parte order 
against some of them on a misrepresenta- 
tion of fact; that order has been cancelled. 
Ae regards tbe other representatives of 
the same respondent, the omission to 
proceed against them was due solely to 
negligence. We feel no doubt that it 
will be wrong to allow tbe appellants to 
invoke tbe aid of the rules in guestion in 
these circumstances. 

Tbe result is that this appeal is dismiss- 
ed. We make no order as to costs, inaa- 
muoh as tbe respondents should have 
brought this matter to the notice of tbe 
Court as soon as the appeal was taken up 
for disposal. 

Appeal ^ 
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FOONABAI V. BALLABBDAS. 


PUNJAB CHIEF COURT. 

Sbcomd Civil Api-e^l No. 3350 ov 1917. 

January 10, 1919. 

Present: — Mr. Jnstioe Sbadi Lai. 
HUKAM CHAND — Dipbmdamt — 

Appellant 

vetsus 

UMAR DIN — Plaintipp — RESroNDEwT. 

Attachment, wrongful— ^Damages, suit for — ifalicef 
proof of, whether necessary. 


In order to sustain a claim for damap^ea for 
wrongful attachment of property , the plaintiff must 
establish not only want of reasonable and probable 
cause but also malice in fact on the part of the 
person attaching the property. 

J^anfappa Chettiar y. Qanapatki Goundnn, 12 Ind, 
Caa.6(7j 36 M. 6fi8: 10 M. L. T. 366; (1911; 2 M. W. 
N. 414; 2t M. Li, J, 106?, followed. 

Seooed appeal from the deorce of the 
Distriot Judge, Jnllnndnr, dated the 12th 
November 1 917, reversiDg’ that of the MuDsif, 
'^Dd Clase, JnlltiDdDr, dated the 2Dd July 
1917, diemissiDg the olaizn. 

Lala Jagan Nath, for the Appellant. 

Mr. Qhulam Basul, for the Respondeot. 

JUDGMENT, — This appeal arises oat of 
an aotioD bronght by the respondent for the 
recovery cf damages for the wrongfal at- 
taohment of bis oattle by the appellant in 
exeoatioD of his deoree. It is a well estab* 
lished principle of law that in order to sas* 
tain saoh a oUim for damages the plaintiff 
ttnst establish not cniy want of reasonable 
and probable oanee bat also malioe in fact 


on the part of rbe person attaching th< 
property, vide, inter alia, Nnnjappa Ohettiar v 
Oanpathi Qoundan i\). Now, the MaD8if,Saya( 
Zolifkar.nd-Din, holding that the plaintif 
bad failed to prove malioe, dismissed the suit 
The Distriot Jndge on appeal has set aeid> 
that jadgment and passed a deoree in favoui 
of the plaintiff for damages. The learnec 
Judge has found that the attaohment was 
applied for on insutEoient grounds, but h« 
has made absolutely no referenoe to tbt 
Question of ma ice. Mr. Ghulam Rasul foi 
,*'®®PondBnt, while admitting that ik 
B oding as regards malioe has been gi^en b} 
the laarned Judge and that a Boding in th< 
8 lErmative is essential to the suofass of hi* 

clients suit, asks me to draw an ittferenoe ol 
malice from the fact that the defenlant hac 
absolutely no jastiBoation for attaching th« 
oattle. It seems to me that the MunsiJ 
arrived at the oorreot oon^Iusion, and tbal 

598; 10 M.L. T. 366 
0911) 2 M, W. N. 414; 21 M. L. J, 1052. 


there is no foundation for the allegation that 
the attaohing creditor was in any way aotoat* 
ed by malioe. 

I must hold that the plaintiff eannot 
enooeed without eetablishiug malioe, whioh be 
has failed to prove. Aooordingly I aooept the 
appeal and dismiss the suit with oasts 
throughout. 

Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Miscellaneous Civil Appeal No. 12 cf 1919, 

November 18, 1919, 

Present: — Mr. Mfttra, A. J. C. 

POON ABAC — Plainti kf — Appellant 

versus 

D. B. SETH BALLABHADAS and othbkb 
— Defendants — Respondents. 

C. P- Tenancy Act CXI of 189SJ, ss, 96, 97 — Juris, 
diction of Civil and Revenue Courts^ Landlord and 
tenant — Suit for possession by occupancy tenant 
whether cognisable by Civil Court ^Claim for mesne 
profits, whether changes nature of suit. 

A suit for possession of land of which the plaint, 
iff became an occupancy tenant by operation of 
law upon the sale of the proprietary rights in sir 
is a suit between landlord and tenant and must be 
tried by a Revenue Oftioer, even though the plaint- 
iff has nob obtained possession of the land as 
tenant and has not been recognised as such by the 
defendant landlord. 

In such a suit a claim for mesne projifs and for 
a house which the plaintiff seeks to recover as an 
agriculturist is ancillary to the main relief asked 
for and does not ohaugo the nature of the suit. 


Appeal against the decree of the Additional 
District Judge, Jubbulpore, in Civil SQitNo,32 
of 1918, dated the 28th March 1919, 

Mr. J. 0. Ohosh, for the Appellant. 

Sir B. K, Bose, for the Respondenta. 


waef originAii 

filed in the Court of the Additional Distri 
Judge, Jubbulpore. It was returned by hr 
for presentation to the proper Court. It w* 
then presented in the Court of the Additioni 
Judge to the Court of the Subordinate Jndg 

who has again returned it for prosentatinn i 
the Court of the Additional District Judge. 

The learned Advocates who appear fnr fl 

Sus th 

itttiir 
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The plaintiff appellant heoame an oacupancy 
tenant by operation of law. The fact that 
she has not yet obtained possession and has 
not been reoosrnised as a tenant by the de* 
fendant malguzar is immaterial, and tbe 
oases oited relating to agreements for a 
lease, being oases of tenanoy by oontraot, are 
irrelevant. Upon tbe sale of the proprietary 
rights in At’’, tbe plaintiff baoame an ooon* 
panoy tenant under tbe provisions of tbe 
Tenancy Aot, and the defendant bioameber 
landlord. The suit for possession of the 
land is a suit bitween landlord and tenant as 
suoh, and must be tried by a Revenue Offi)er. 
The olaim for mesne profits and for tbe bouse 
wbiob she seeks to reoover as an agrioulturiat 
are ancillary to tbe main relief asked for. 
Tbe whole of the olaim is within the oom* 
petenoy of tbe Additional Judge to tbe Court 
of tbe Subordinate Judge who is, moreover, 
invested with all tbe powers o( tbe Subordi- 
nate Judge. His order, dated tbe 3rd April 
1919, is set aside, and tbe plaint is ordered 
to be presented to tbe Court of tbe Additional 
Judge to tbe Court of the Subordinate Judge. 

Eaob party will bear bis costs of this 
appeal. 

Order set aside. 


* 


OUDH JUDICIAL OOHMISSIONBR’S 

COURT. 

Pfiivr Council Appeal No. 2t op 1919. 

September 19, 1919. 
present: — Mr. Stuart, A. J. C., and 
Mr. Lyle, A. J. C. 

SHBO BAHADUR SINGH 
— Plaintiff — Appellant 
— Applicant 
versus 

BENI BAHADUR SINGH— Dbfsndant — 
Rbspondbmt — Oppositb Pakty. 

Civil Procedure Code (Act V of 190«J, ». 109 To) — 
A'p'peal to Bis Majesty in Council -‘Question offact-^ 
*'Any decree or order,*' meaning of— Judges arriving at 
opposite conclusions on vital question -Fitness of case 
for appeal. 


[1920 

"Under section 109 (c) of the Civil ' Frooedare 
Code a High Oon^t can, if persaaded that a case is 
a fit one for appeal to His Majesty in Coanoil, grant 
leave to appeal in any case even upon a qaestton of 
fact [p 829, col. 1 1 

The words “any decree or order” in clause fc) of 
section 109 of the Civil Frooedare Code do not 
mean any decree or order other than a deorse or 
final order passed on appeal by a High Court or by 
any other Coart of final appellate jansdiotion. [p. 629, 
col. 1.] 

Where two Judges have arrived at diametrically 
opposite conclastons on the vital question on which 
the salt should be decided, the case is a fit one for 
appeal to His Majesty in Coanoil. [p. 829, ool, 1.] 

Applioation for leave to appeal to His 
Majesty in Council against tbe judgment 
and decree of the First Additional Judicial 
Commissioner, who allowed tbe appeal, and 
Second Additional .Judicial Commissioner 
who dismissed the appeal, dated tbe 17tb 
February 1919, reported as 51 Ind, Oas. 41$. 

JUDGMENT, — This was a suit for pro- 
prietary possession of certain property and 
mesne profits. The property belonged to 
Rawat Jagesbwar Bakbsb Singh, He died 
leaving a widow Musimmat Sakhraj Kuar, 
who succeeded to bis property. Musammat 
Sukbraj Euardied. Sheo Bahadur Singh, 
tbe plaintiff-appellant, sued for possession of 
tbe property as a ojllateral heir of the 
deceased Jagesbwar Bakbsb Singh. Beni 
Babadnr Singh was in possession of the 
property. He had been adopted by Sukb- 
raj Kuar, who professed to be authorised 
to make tbe adoption under tbe provisions 
of a document, which she alleged to be 
a Will executed by her husband on tbe 
l5tb July 1907. The decision of the ease 
rested on one point alone — was this Will 
genuine? If the Will was genuina, Sukbraj 
Kuar had no right to make the adoption 
and tbe collateral heir succeeded her. Tbe 
trial Judge found that the Will was 
genuine. Tbe appeal was beard by a 
Bench of two Judges. Tbe senior Judge 
found that the Will was not genuine. Tbe 
junior Judge found that the Will was 
genuinp. Under the provisions of section 
98 of the Code of Civil Procedure the 
appeal was dismissed. The plaintiff asks 
for leave to appeal to His Majesty in 
Council. 

The property in dispute is worth about 
Rs. 29,000. The case cannot fall under 
tbe provisions of section 1Q9, clauses (c) 
and (ft) of the Code of Civil Prooedure, 
bdoause the decree or final or^or afiSjmQiA 
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the deoisioD of the Court immediately 
below aod the appeal does not involve any 
sabatantial qaestion of law. It remains to 
be deoided whether the ease falls under 
the provisions of section 109, olaase (c), 
and whether in view of the faot that the 
Judges were equally divided in opinion and 
no appeal lies to this Court in view of 
this disagreement, the ease should not be 
certified to be a fit one for appeal to His 
Majesty in Council. We consider that the 
provisions of section 109 are very wide and 
that under the provisions of section 109 
(o) ibis Court can, if persuaded that a 
case is a fit case for appeal to His Majesty 
in Council, grant leave to appeal in any 
case even upon a question of faot. It 
stands to reason that snob leave would he 
very sparingly granted in view of the pro- 
visions of section 110. But there are 
occasions when such leave shocld be granted, 
and we think this is one of them. We do 
not consider that clauses (a), (&) and (c) 
are mutually exclusive We consider that 
the words ** any decree or order ” must be 
taken . to include the words any decree 
or final order passed on appeal by a High 
Court cr by any other Court of final 
appellate jurisdiction and that the words 
aoy decree or order ” in claose (c) 
cannot mean ' any decree or order other 
than a decree or final order passed on appal 
by a High Court or by any other Court 
of final appellate jurisdiction. In th se 
oiroumstances we must decide this matter 
on the merits and we are of opinion that, 
iu a Oise each as this where two Judges 
have arrived at diametrically opposite con* 
elusions on the vital question on which 
the suit should be deoided, the case is 
undoubtedly a fit one for appeal to His 
Majesty in Council. We grant the certifi- 
cate accordingly with costs. 

Appltcai.on graritod. 


LAHORE HIGH COURT. 

First CiViii Afpbal No. *^2X4i of 1918. 

December 23, 1919. 

Present Mr Justice Abdul Raoof. 

MUHAMMAD BEG and amothbr 
— Plaintiffs -^AetELLAhTs 

versus 

AMAR NATH and another — Defendants^ 

Rbspondents. 

Cantoiime/Un Act (XIII of 1889), «. 32, scoj^ of — 
Oral gijt of property situate in Cantonment^ validity of, 

% 

The effect of seotioa 32 of the Gantomnenta Act 
ia that a gift of property situate iu a Cantonment 
must be made iu the manner provided by section 
123 of the Transfer of Property Act. [p. 831, col. J.] 

An oral gift by a Muhammadan of such property 
ia, therefore, not valid, [p. 83*, col. l.j 

First appeal from tbe decree of the District 
Judge, Jullundor, dated the 17th June 191.3> 
decreeing tbe plaintiffs’claim partly, without 
costs. 

Syed Mohsin Shah, for the Appellants. 

The Hon’ble Pandit tiheo Narain, R. B,, 
for the Respondents. 

JUDGMENT. — This appeal has arisen out 
of a suit brought by ^usammat Amir-nn- 
Nisa claiming property in certain houses 
under tbe following circumstances 

One Musammat Piran was married to 
Mirza Jan. She bad three sons, Hayder 
Beg, Rustam Beg and Abdulla Beg, and a 
daughter MusammatAmir un-Nisa, the piaint- 
ifi. dhe was married to one Kharati. The 
dispute relates to four houaee: (1^ Half of 
a house in Mohalla No. 18, another 
house in Mohalla No. 18 in which she 
claimed proprietary right in the whole house, 
(.3) a shop m Mohalla No. 14 in which 
also she claimed proprietary right in the 
entire shop, and a block of three houses 
in tbe regimental Bazar Lalkurti, in which 
she claimed one seventh share. 

These properties were mortgaged to one 
A mar JNath by Hayder Beg by a regis- 
tered oeed dated the 13ch of December 
19U8. Amar Nath obtained a decree on 
the mortgage against Hayder Beg and 
attached the houees in execution of the 
decree and asked for their sale, Amir- 
un-Nisa then objeoted to the attaohment 
on the ground toat the houses were not 

saleable in Amar Nath’s decree. Herobieo 

tion was disallowed and she had to brins 
the present suit for a declaration 
regards the house No. 1 the Oourt held on 
the evidence that the house had been 
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ohased by Hayder Beg and Kharati jointly 
and that, therefore, the plaintiff was entitled 
to a half share in it. There is no dispate 
or qaeation about this house now, as the 
oorreotnesa of the deoiaion with regard to 
this bouse is admitted by both the parties 
before me. With regard to the house No. 2 
and a shop No. 3, the title set up by the 
plaintiff was that both these houses bad 
been orally gifted in her favour by Afttsaw- 
TMit Piran her mother. This olaim was 
resisted by Amar Nath on two grounds, 
namely, that the story of the oral gift was 
untrue and that in any ease the alleged 
gift was ineffeotive in law, as it had not 
been effeoted by means of a registered deed 
as required by seotion 32 oftbe Gantonments 
Aot No. XIII of 1889, The deoiaion of the 
Court as to the factum of the oral gift is 
not very olear, but it may be taken that 
the Court intended to find that an oral 
gift had been made. It, however, held that 
having regard to the provisions of seotion 
32 of the Cantonments Aot no binding gift 
had taken place. With regard to the re* 
maining three bouses in Lalkurti Bazar 
the Court found that the plaintiff had 
failed to establish that they belonged to 
her mother Musammat Piran and that she 
was entitled to a one-seventh share in them. 
In the result the Coart of first instance gave 
the plaintiff a decree to the effect that she 
owned half a share in property No. 1 and one- 
seventh share in property Nos. 2 and 3, and 
declared that those shares were not liable 
to attachment and sale in execution of 
Amar Nath’s decree against the defend- 
ant Hayder Beg. The rest of the olaim 
was dismissed. An appeal was preferred 
to the Divisional Judge by the plaintiff 
and cross-objection was taken by the de- 
fendant Amar Nath. The appeal was 
accepted and the cross-objection was 
dismissed. Against this decree the defend- 
ant Amar Nath appealed to the Chief 
Coart, which set aside the decree in appeal 
on the ground of want of jurisdiction on 
the 8th of May 1918. The record was 
returned to the Court of the District 
Judge of Jallundur, directing him to return 
the memorandam of appeal to the appel- 
lant for presentation to the Chief Court. 
In the meantime Musammat Amir-nn-Nisa 
had died. The present appeal was present- 
«d to this Court. As mentioned above 
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Musammaf Amir un-Nisa having died, the 
names of Muhammad Beg’s son and 
Musimmat Ilahi Jan daughter of Hayder 
Beg were substituted as legal representa- 
tives of the deceased appellant on the 
basis of a Will dated the 5th of April 1916, 
which purported to have been executed by, 
Musammat Amir-un-Nisa in their favoar. 
The respondent Amar Nath challenged the 
genuineness and the validity of the Will. 
The matter was, therefore, referred to the 
lower Court for determination, whether the 
present appellants were the legal represen- 
tatives of ^usammat Amir-an Nisa. The 
learned senior Snbordioate Jadge has deter- 
mined the question in favour of the appel- 
lant and has sent up his report. The first 
question that has been argued bsfore me is 
whether the Will is proved and is genaine. 
Merely the factum of the Will has besn,* 
ohallenged oq behalf of the respondent 
Amar Natb, No question as to its validity 
under the Muhammadan Law has now been 
raised. In fact, Pandit Sheo Narain, on 
discovering that Hayder Beg in bis depo- 
sition bad stated that even now be consented 
to the Will very frankly gave up the 
objection that the Will could not take effect in 
absence of the consent of the legal heirs of 
Musammat Amir-un-Nisa after her death. 
The only question which 1 have to determine 
relating to this preliminary matter is whe- 
ther the Will has been proved. Of the 
five marginal witnesses, Abdul Rahim is 
dead and Amir Beg could not be found, 
as be is reported to be somewhere in the 
Central Provinces, The remaining witnesses 
Abdul Salam, Isa Beg and Hayder Beg 
have given their evidence supporting the 
Will, The evidence remained unshaken in 
cross-examination and nothing is shown at 
the argument why their evidence should 
not be believed. The Court below has 
accepted their evidence and 1 am not pre- 
pared to disagree with it. The main ground 
on which the report of the Court below is 
ohalleuged before me is that the evidence 
of the head oonsiable relating to the thumb 
mark makes the execution of the Will by 
Mwammat Amir-un-Niga doubtful. The. 
evidence of the bead constable is aot very 
olear, Iq fact his cross-examination clearly 
shows that bis opinion cannot bs absolutely 
relied upon for the purpose of holding that 
the thumb mark was not made by Husammat 
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Amir-nn-Niaa. Id the faoe of the poaitiye 
eyidenee in proof of this Will, in my 
opinion the learned Judge of the Court 
below was juatided in not relying upon 
the eyidenoe of the bead oonetable and I 
am not prepared to take a different yiew 
in the matter. Coming to the appeal itself 
I mnat oonfesa that I feel a great deal of 
diffioulty in aooepting the argument of the 
appellant’s Y^kil relating to the validity 
of the oral gift alleged to have been made 
by Musammat Piran in favour of Amir- 
un-Niaa. So far as the factum of the oral 
gift is oonoerned, I am inolined to think 
that the lower Court did 6nd that it 
had been made. The only question 
then to determine is whether an oral gift, 
by a Muhammadan, of property situate in 
the Cantonment can be made under seetion 
3^ of the Cantonments Act. The provisions 
of seotion 123 of the Transfer of Property 
Aot IV of 1882 have been made applioa* 
hie to all gifts whether made by a 
Hindu, Muhammadan or a Buddhist. It 
is, however, oontended that seotion 123 
oannot be read without seotion i29 of 
the Transfer of Property Aot. The 
omission of the inolasion of seotion 129 
of the Transfer of Property Aot in seotion 
32 of the Cantonments Aot may be inten- 
tional or aooidental. It is not, however, 
neoessary for me to determine what the 
ezaot reasons for this omission may be, 
for I must take the law as it stands and 
interpreting it aooording to the well re- 
oognized roles of Statutes relating to oon* 
strnotioD, I oannot but bold that the effeot 
of seotion 32 of the Cantonments Aot is 
that a gift must be made in the manner 
provided by seotion 123 of the Transfer of 
Property Aot. The deoision, therefore, of 
the Court below relating to the houses 
Nos. 2 and 3 is oorreot. With regard to 
the three houses in Lalknrti Bazar I am 
inolined to think that the Court below has 
disallowed the olaim for insuffioient reasons. 
From the evidenoe it is olear that Mti$ammat 
Piran paid Gbaukidari tax from ib77 to 
1878. The Court below gets rid of this 
dooumentary evidenoe by remarkiog that 
^ U qoite possible that Haycier Beg’s 
mother may have acquired the boose on 
behalf of Hayder Beg and thos paid 
Ohaukidari”. There is no foundation for 
this remark in the evidenoe on the reoord. 
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Besides this dooumentary evidenoe there 
is oral evidenoe also to prove that the 
house belonged to Musammai Piran. It is 
true that the oral evidenoe is not very 
strong, but taking the oral evidenoe along 
with the doonmentary evidenoe one oan 
safely oome to the oonolusion that the 
bonses did beloog to Huiammat Piran. 
This being so, the plaintiff was entitled to 
a one*86veotb share in them. No other 
groand raised in the memorandum of 
appeal has been argued. I must, therefore, 
modify the deoree of the Court of first 
instanoe in this respeot. The result is 
that I pass a deoree in favour of the 
appellauta to the effeot that they own a 
half share in the bnose No. 1 situate in 
Moballa No. 18 and one-seventh share in 
bouse No. 2, iu shop No. 3 and the three 
houses situate in Lalkurti Bazar, The 
appeal is allowed in part and the deoree 
of the Court below is modified aooording- 
iy, The parties will give and reoeive costs 
in proportion to their failure and suooess. 
Cross-objeotion taken by the respondent 
neoessarily fails and is dismissed with oosts. 

Appeal partly allowed^ 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

SecOKD Civil Appeal No. 239 op 1919. 
September 17, 1919. 

Present:— Mr. Lyle, A. J. O. 

Mus'^mmat IQBAL JBHAN BEGAM— 

Dsfcndant^Apppllant 

tersus 

Babu MATHURA PRASAD — Plaintipp— 

Respumdsmt. 

Limitation Act (/X o/ 1908 ^ 9. \2r^Exclv>6iQn of 

re-iuisite for obtainir^g copies'^Copieo 
a^ked to ba sentby postf effect of. 

Where iu an application for copies the appUoant 
asks that they should be sent to him by post, the 
time requisite for obtaining the oopies under section 
12 of the limitation A.ot is the time from the date 
of the application to the date of posting the copies 
irrespective of the fact that the oopies are ready for 
delivery before the latter date. [p. 832, col. 1 ,] 

Appeal from the deoree of the Distriot 
Judge, liuokoow, dated tbel4thMay 1919, ap« 
holding the decree of the Subordinate Judge 
Bara Banki, dated the 27th February 1919 
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^ Mr« Haid ir Husain, for the Appellant. 
^.„^aiyed Ahmad Husain, General Agent^ 
fpr the Respondent. 

. JUDGMENT. — This is a seoonl appeal 
from the deoision of the learned Distriot 
Judge of Lookno^, who has dismissed the 
appeal to his Goart on the ground that 
it was barred by limitation. 

The suit out of whioh the appeal arose 
was decided by the Court of first instance 
on the 27eb February 19i9. Applications 
for copies of the judgment and decree 
were filed on the 21st of March 1919. 
On these copies whioh were filed along 
with the memorandum of appeal in the 
lower Appellate Court it noted that the 
copies were ready for delivory on the 7th 
of April 1919. 

^ If it be taken from the 2l9t of March 
t.o the 7th of April as the time requisite 
for obtaining copies, the deoision of the 
learned District Judge that the appeal 
was barred by limitation would ba correct. 
But we find that in the application for 
copies it was a;^ked that the oopiss should 
be sent by post from Bara Banki to 

Luckcow and the appellant along with hia 
memorandum of appaal ^led an envelope, 
which be allege.s was the eovelope in 
which copies were received and whioh 
shows that the date of posting at Bara 
Banki was the 10th of April. The 

appellant must be allowed an opportunity 
of proving that in fact the copies were 
posted to him on the 10th of April as 
he alleges. If he can do so, it is clear 
that be must be allowed from the 21et 
of March up to the lOth of April as 
the period requisite for ob^aiQing copies 
and if this period is allowed, the appeal 
will not ke barred by limitation. The 
appeal might in such a case have been 

filed on any date on or before the 19tb 

of April, but as the Courts were closed 
for the Easter holidays from the Ibth to 
2l6t inaluBive and as the appeal was 
actually filed bn the 22Dd of April, it would 
i)Ot in that case be barred by limitation. 

The appeal is, therefore, allowed. The 
case will go back to the learned District 
Judge, with the direction that be institute 
an inquiry as to the actual date oo which 
t^e copies were posted and having come 
to a finding on that point, that he decide 
the question of limitation in view of the 
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above observations; and if he finds fchatt 
the appeal is not barred by limitatldp 
that he proceed to decide it according to 
law. Costa of this appeal will follow the 

^ yT M* , 

Advocar^iJdi^i 
‘ jammu F< I it-iirdir , *■ 




PUNJAB CHIEF COUaT. 

Second Civil Appeal No. 2647 op 1917. 

May 28, 1918. 

Fresenti — Mr. Justice Shah Din, 

LOCHANGIR — Plaintiff — Appellant 

versus 

SADA AND OTflERS — Defendants — 

Respondents. 

Punjab Tenancy Act (XVI of 18Si), 8. 50 ^Wrongful 
dispossession of tenant — Suit fot* recove*'y ofpossesiioh 
•^Limitation, 

A person’ wrongfully dispossessed of his tenancy 
is bound to bring his suit for recovery of possession 
in a Revenue Court within one year froin the date of 
hiS dispossession. 

Second appeal from the decree of the 
Distriot Judge, Gurdaspur, dated the 12fch' 
July 1917, affirming that of the Mtinsif, 2nd 
Class, Shakargarb, Distriot Gurdaspur, dated 
the 17th April 1917, dismissing the claim 
with costs. 

hsAs. Balwant Rat, for the Appellant. 

Lala Durga Das', for the Respondents. 

JUDGMENT. — It is unnecessary to deal 
with this appeal on the merits, as Tmust 
hold, following the recent Poll Bench deoision 
in Civil Reference No. 36 of 1917 
[4A6jr Hussain v. f^arm Dad (l)], that 
since the plaintiff had been wrongfully dis* 
posseased of his tenancy, he was bound to 
bring his edit in a Revenue Court for re- 
covery of possession within one year from the 
date of his dispossession under section 50 
of the Punjab Tenancy Act. As be allowed 
the period of one year laid down in section 
50 aforesaid to elapse without bringing a 
sent in a Revenue Court, he is now pre- 
cluded from seeking the same remedy in a 
Civil Court, Upon this ground alone the 
appeal fails and is dismissed with costs. 


Appeal di8mis8ed» 

(1) 43 Ind. ^aa. Sj 90 P. R. 19X3 c'P. B.). 
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ODDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appe.l No. 356 of 1918. 

September 16, 19L^. 

Present'. — Mr. Lyle, J. C. 

KALI PRASAD and othbbs — Plaintiffs 

— .Appellants 
versus 

MUHAMMAD TASIN KHAN and others 

— DEFriiDANTS — ReSPOXI ENTS. 

Contract Act 'IXo/ I67'i , e y^^iTorfffagc—TntcreHt, 
high rate of^ in case of default — PeTuxliy-^Court^ duty 
of — Reasonahle rate. 

A mortgag6«deed provided that the pnnoipal 
sam should be paid within sis znoiths from the date 
of the mortgage and that in case of default interest 
'at'the rate of 6'^ per cent should be charged in a 
suit on the mortgage interest at the rate of 37^ per 
cent was claimed The Court, however, held that 
the stipulation for payment of interest was by way 
of penalty and awarded interest at the rate of IVi 
per cent. On appeal: 

Held, that the decision was correct and that the 
rate of interest awarded was reasonable, but that 
interest at that rate should have been allowed up to 
the date fixed for payment and interest at b per 
cent after that date. 

Appeal from fche deoree of tbe District 
Jndge, Oonda, dated tbe 29th May 1918, 
niodifyiDfif that of tbe Snbordinate Jadge, 
Gonda, dated the 6th April 1918. 

Mr. Muhammad Wasim bolding brief of 
the Hon’ble Pandit Ookaran Nath Misra 
and Bahu Jihan Krishna Bannerji^ for tbe 
Appellants. 

Pandit Jagmohan Nath Ohak, for tbe 

Respondents. 

JUDGMENT. — This was a soit on the 
basis of a mortgage dated the 6th of 
July 1905. The morf gage-deed provided 
that the principal sam should be paid within 
SIX months from tbe date of tbe mortgage 
and that if the mortgagor failed to pay 
within that time, interest at tbe rate of 
67i per cent, ehoold be charged. 

The Cnart of first instance held that 
this provision was not a provision by way 
of penalty and gave the plaintiff a decree 
for tbe mortgage money with interest at 
the stipnlated rate np to the date of the 
suit, bat it declined to award any interest 
after that date. 

The learned District dodge has held 
that the stipalatiou with regard to the 
payment of 37^ per cent interest is a 
Btipalation by way of penalty and has, 

53 


therefore, awarded interest at the rate of 
1 a| per cent. 

The only qaestion in second appeal is 
whether the stipalation is by way of 
penalty or not. Jn my opinion the learned 
District Jadge has come to a right con- 
olasion. An increase of interest from nil 
to 37^ per cent, made because of failure 
to pay within a stipnlated period is 
clearly made by way of penalty. In that 
view of tbe case the lower Appellate 
Court was right in redaoing the rate of 
interest to tbe reasonable rate of l'2i per 
cent. But that rate sbonld have been 
allowed on tbe principal mortgage money 
op to tbe date fixed for payment and 
interest at the rate of 6 per cent, sboald 
have been allowed after that date. 

I allow this appeal to tbe extent that 
tbe interest at the rate of 12| per cent, 
will be allowed np to tbe date fixed for 
payment by the lower Appellate Coart and 
interest at tbe rate of 6 per cent, per 
annum will be allowed thereafter till 
real Zition. Tbe parties will pay and re- 
ceive costs in proportion to tbeir failnre 
and snooess. 



Jarnmvi - ' a .imir 
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LAHORE HIGH COURt. 

Fitisi Civil Appeal No. 2798 op 1915. 

July 17, lyi9. 

Present : — Mr. Jnstioe Shadi Lai. and 

Mr. Jnstioe Dandas. 

BUA DITTA — Plaintiff-— Appellant 

versus 

LADHA MAL — Defendant Rbspondent 

Court Fees Act (Vll of 187')^, a. 7 iv) lo‘, ScL 
U, Art. for declaration that decree passed 

against plaintiff shall not affect him, whether main^ 
tainaOle-^Prayer for general relief, effect of^Injunc^ 

tion prayer for, whether necessary—Consequential 


Tha mere prayer for general relief is not neoee- 
sanly a prayer for oonseqnential relief .o as to 

ord^LO ool J deolaration 

eiiintiff sued for a declaration that a certain 

mtlf m the Court 

mignt. der^m fit to grant. The Subordinate Judge, 
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holding that this was a suit for a declaratoiy decree 
and other coesequential relief, called upon ' the 
plaintiff to pay ad valorem Coart>fee and on his 
failure to do so, rejected his plaint. The plaintiff 
appealed: 

Held, ( 1 ) that the suit as brought was one for a 
declaration only; [P- 836, col. 2,] 

(2 f that a suit for a mere declaration was not 
competent in this case, unless followed np by a 
prayer for consequential relief by injunction or 
otherwise; [p. 836, col. 1.] 

(3) that the Tourt ought to have allowed the 
plaintiff an opportunity to amend his plaint so as 
to include the necessary prayer for consequential 
relief by injunction or otherwise, [p. 836, col, 1.] 

First appeal from the order of the Senior 
Sabordinate Judge, Gajrat, dated the 29tb 
June 1919, dismissing the olaim with costs 
on aooonnt of non-payment of defioient Coart- 
fee on plaint. 

FACTS.— Plaintiff and defendant, real 
brothers, appointed an arbitrator to settle 
their disputes about property. The arbi- 
trator's award was Bled in Court and a decree 
passed in compliance therewith. Plaintiff then 
brought the present suit for a declaration to 
the effect that since the award of the arbitrator 
and the decree passed in accordance therewith 
are based on fraod, they are ineffectual and 
inoperative as against the right of the plaint- 
iff, adding a prayer for *aoy other relief 
which according to justice and the circum- 
stances of the case the Court might deem 
fit to grant," The defendant pleaded that 
the declaratory suit could not proceed as 
the plaintiff was entitled to a farther relief 
for possession by partition, and that an 
ai valorem Conrt fee should be levied. The 
senior Subordinate Judge held that the suit 
could proceed as framed but that the plaint 
must be stamped under section 7 (tu) (c) of 
the Court Fees Act. He rejected the prayer 
of the plaintiff for permission to amend the 
plaint and ordered him to pay ad aloren 
Court fee. On his failure to do so, the 
Court rejected the plaint under Order VII, 
rule 11, Civil Procedure Code. The plaint- 
iff appealed to the High Court. 

Dr. Shujauddtn, for the Appellant. — It is'a 
suit for a mere declaration. The Court 
below is wrong in bolding that the second 
prayer of the plaintiff excludes it from 
the scope of Article 17 («u) of the Court 
Fees Act. The second prayer is mere sur- 
plnsage. The test is the substance of the 
claim and not the mere words which the 


plaintiff uses in bis plaint. Afalik^a Meladotkil' 
V, Kunji Achammal (1). 

The rulings relied on by the Court below 
do not apply. In Deokali Koer v. Kednf 
Naih (2) the plaintiff prayed for a decUra- 
tion that without the ■ deduction of & fair 
value of certain maueas and ezoludiog the 
same, the defendants had no right to lay the 
whole charge on the remaining property 
in olaim and to bring about the sale 
of the said property. The Court held 
that this was a prayer for iujunction 
which is a oonssQuential relief and that« 
therefore, the suit was not such as is con- 
templated by section 42, Specific Relief 
Act, Similary in Nanak Ohand ,v. Jitcan 
Mai (3) the plaintiff sued for a cancella- 
tion of a deed of release and the Court 
held that the plaintiff was really suing for 
consequential relief and could not take 
advantage of Article 17 (m). 

On the contrary it has been held that a 
Buit in which the only prayer is to have a 
decree set aside as null and void is a akiit for 
a declaratory decree without ooDsequeutial 
relief and is governed by Article 17 (mV). 
Shrimant Saffajirao v. Smith (4). The same 
view was taken"in ^innat-un^nessa Shatun 
V. Oirtndra Nath Muhtrjee (5). The learned 
Judge of the Court below was wrong in 
holding otherwise. 

In any case, the plaintiff ought to have 
been allowed to amend his plaint. Under 
the ciroametances of the case it was the 
duty of the Court to allow amendment. 
Referred to H'itara Sittgh v. Bish^n Singh 
(S) and Kalabhai v. Secretary of State (7). 

Diwan Mehr Chanda for the Respondent.-^ 
We have to see here what is the real olaim. 
From the facts set out in the plaint it is clear 
that there has been a partition of the pro- 
perty and the real object of the plaintiff is 
to undo the partition. Plaintiff has mort- 
gaged a portion of the property. He^ has to 
get only half. This portion has to be includ- 
ed in his share and that is the reason of the 
suit. 

( 1 ) 6 Ind. Ca8.927;7 M. L, T. 177:20 M. L. J.791. 

(2) 16 Ind. Gas. 427; 39 0. 704; 16 0. W". N. 833. 

(3) 26 Ind. Gas. 436; 36 P. B. 1914; 237 P. U 
1914, 

(4) 20 B. 736. i 

(6; faO 0.788. ^ ^ ^ 

(6> 128 P. E. 1907; 68 P. L. B. 1908; 97 P. w. B. 

1907. 

(7) 29 B. 19: 6 Bom. L. B. 648. 
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In Arunachalam OKetty v, Bangasamy 
Pillai (8) a Foil Benoh held that a soit 
for a declaration that a decree passed 
against the plaintiff for a debt is not 
binding on him is not a mere dealara* 
tor^x enit. hot is one with consequential 
relief falling under section 7 (tV) (c). Their 
liordshipa laid down a general principle: see 
pages 925-926.* 

The suit as framed does not lie. Plaint- 
iff znust pray for an injunction restraining 
defendants from executing the decree. 
No amendment can be allowed now. Vide 
Kunkamed y. Kutti (9) followed in Rama> 
nadhan Okeitiar y. Annamalai Oheity (10). 

lir. Shujauddin replied briefly. 

JUDGMENT. — The plaintiff-appellant 

brought a suit asking for a declaratory 
decree to the effect that the award of an 
arbitrator as well as a decree passed against 
him ^n the strength of this award, being 
based -on fraud, should not have any effect 
against his rights and also asking for any 
other relief which according to justice and 
circumstances of the case the Court might 
deem flt to grant. The learned Senior Sub- 
ordinate Judge has held this to be a suit 
askihg for a declaratory decree and other 
consequential relief, in which the plaintiff 
is bound to value the relief which be seeks 
and pay a Court-fee tbareon under section 
7 (to) (c) of the Court Fees Act, and as the 
plaintiff had valued his suit at Rs. li,750, 
he called upon him to pay a Court-fee on 
that valuation and on bis failure to do so 
has rejected his plaint under Order VII, 
rule 11, Civil Procedure Code. The plaintiff 
appeals. 

We are satisfied that the mere prayer for 
general relief is not necessarily a prayer 
for consequential relief so as to take the 
suit out of the class of suits for declaration 
only, and on this point we do not think 
that the decree of the learned Senior Sub- 
ordinate Judge can be supported. Bat it 
U argued for the defendant-respondent that 
a suit for a mere declaration does not lie in 
this case. There is no Punjab authority 

(8) 28 lad. Oae. 79} 3S M. 922; 28 M. I>. J. U8: 
17 M, L. T. li>4; (1916) M. W. N. 118. 

(8) U M. 167; 1 M. L. J. 338. 

(I0)291nd.0aa. 132. 

•Psgwof 38 M.— gd. 



directly in point, at least none has been 
quoted to us, and we have been compelled 
to fall back on rulings of other High Courts 
in which there is, perhaps, some apparent 
conflict. The first case directly in point is 
Shrimant Sagajirao v. Smith (4). The suit 
was one brought by a judgment-debtor 
for a declaration that a money decree 
obtained against him by the defendant was 
null and void. The question was whether 
Cont-fee .shonld be levied nnder section 7 
(to) (c) or under Article 17 of the II 
Schedule of the Court Fees Act. Having 
reviewed the decisions there quoted, the 
learned Judges observed that some ofthem 
were based on ascertained facts in which 
the Judges were in a position to say what 
the real claim was. In such oases the 
plaintiff is usually called upon to value bis 
relief. In that case, however, the Court 
had no knowledge beyond that derived from 
the plaint, nor was it in a position to say 
whether the case was one to which the 
proviso to section 42 of the Specific Relief 
Act applied. The conclusion arrived at was 
that on the plaint the suit was apparently 
one for a mere declaration and that a Court- 
fee of Rs. 10 might be paid accordingly. 
This decision was followed in the Calcutta 
High Court in Zinnat^un^nessa Kkatun v, 
Otrindra Nath Mukerjee (5). In that case 
the plaintiffs asked to have it declared that 
certain decrees were ineffectual and inope- 
rative against them, and it was remarked: 
*'The safest course in these cases is to as- 
certain what the plaintiff actually asks for 
by his plaint, and not to speculate upon 
what may be the ulterior effect of his 
sQooess. It may very well be that as the 
result of setting aside the decree in ques- 
tion, some ulterior benefit may directly or 
indirectly flow to the plaintiff. But what 
we have to look at is what he asks for 
by his plaint. It is alear, looking at the 
plaint, that all that the plaintiff asks for 
18 a declaratory decree, and he does not 
for any oonaequential relief. The cade of 

ahpm.af>t Sagajirao v. Smith (4,) aooorda with 
this view.’* “ 

The views taken in the above two deoisiona 

a reoent Foil 

Benoh deoision of the Madras High Conrt 
in Arunachalam Chettu v ^ ' 

Pillai (8). In that ease 
marked that a deoree de.laring Thlt '"li 
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deoree is cot bioding od the plaintiff bad 
the effect of oaboellation of the deoree and 
did not bear the appearance of a mere 
declaratory deoree, altbongh the case might 
be different where a declaration was songht 
by a person wbo was not a party to the 
-deoree impagoed. in a case like that the 
suit naight properly be regarded as one 
I for declaration only, but in other cases where 
the plaintiff seeks for oonseqaential relief 
it was more properly a snit to get rid of 
an already existing obligation. The Fall 
■Bench ooDolcded that a snit to avoid a 
deoree passed against the plaintiff was in 
any case a suit for a declaratory deoree 
with oonseqaential relief within the meaning 
of danse (id) (c) of section 7 of tbeCoart 
'Fees Act. This view was followed by other 
Judges in Madras in hamanadhan Ohf-ttiar 
V. Annamalat Ohetty (10), where it was held 
that a snit to deolare that a deoree is 
frandnlent and void will not lie unless 
followed up by a prayer fi>r oonseqaential 
relief, snob as an injanotion restraining the 
deoree*bolder from executing the decree. 
We are of opinion that this decision oan 
well be applied in the present case. It 
is clear that a partition deoree for the pros* 
session of immoveable property has been 
passed in this case; alihongh we are not 
in a position to say whether it has aotoally 
been exeoated, bat if not, it is presamably 
capable of ezecotion, 

We most, therefore, accept the appeal, set 
aside the order of the Senior Subordinate 
Judge and direct him to allow the plaintiff 
an opportunity to amend bis plaint so as to 
include the necessary prayer for ooneequen' 
tial relief by injunoiioD or otherwise 
against the defendant and to value his relief 
and to pay Conrt'fees on his valuation. 
It will, of coarse, be opc»D to the learned 
Judge to again reject the plaint, should 
the plaintifi fail to comply with these orders. 
No order is passed as to costs in this 
Court. 

Appeal t ccepted. 


CALCUTTA HIGH COURT. 

Appeal prom 0.>iaiNAL Order No. 3d 

OF 1919. 

July 7. 1919. 

Presenti^Sir Lancelot Sanderson, Kt., 

Chief Justice, and Jnstioe Sir John 
Woodroffe, Kt. 

KORAMALL rambullobh— 

Plai«tiff — Apbbllart 
versus 

MUNGILAL DALIM CHAND— 

Dfpekdaht— Respondent. 

Letters Patent iCaL), cl. 15— Daemon rejecting 
application for judgment on pleadings^ whether judg- 
ment Appeal^ whether lies — Qivtl Procedure Code 
(Act V of 0. Zff, r. 6 — Admissiont ambiguous, 

in written statement, whether justifies judgment. 

A doeision by a Judge oo the Oiiginal Side of the 
High 1‘ourt rejecting an application by the plaintiff 
for an immediate judgment npon the pleadings is 
a “judgment” within the meaning of clause 5 of the 
.Letters Patent, and is appealable as such. [p. b37 
col. » .] 

An ambiguous admission, in a written statement 
that a certain sum of money was due to the plaint- 
iff is not such an admission as would justify an 
order under Order XII, rule 6 of the Civil Procedure 
Code. [p. b37, col. 2.] 

Appeal from the decision of Mr. Justice 
Greaves, dated 7tb April 1919. 

Messrs. N. direar. Ninth Sen and P. K. 
OhakravGTty, for the Appellant. 

Meesrs. /. B. Een and D, N. Sen, for the 
Respondent. 

JUDGMENT. 

SaNdbrson, C. J. — in my judgment there 
is a right of appeal in this case, on the 
ground that the decision of my learned 
brother Mr, Justice Greaves was a judg- 
ment’ within the meaniog of clause 15 of 
the Letters Patent. The question before 
the learned judge was whether the plaintiff 
was entitled to have judgment for the 
sum of Rs. 9,535 rdd on the state df 
the pleadings on the date of bis applioatiou, 
and it is hardly necessary to point ont that 
the alleged right might be a valuable 
right to the plaintiff, because if it were 
held 'by tbe -learntd Judge that tbe plaint- 
iff was not entitled to tbe judgment for 
which ~be was asking on the state of 
tbe pleadings, it would mean that the 
plaintiff must wait at all events for a 
considerable time before he ' Could get the 
judgment be was seeking; it might be 
months or oonoievably even as much as a 
year. Farther than that if it was held 
Hiat the plaintiff was nbt entitled ’.th ’ ft 
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jadflrment for the amount alleged to be 
admitted on the pleadings, he would have 
to go to the eznense and trouble of a trial 
on the original side. There are other 
matters to wbieh I need not refer, to show 
that the right whioh the plaintiff was 
asserting might be a valuable and important 
right. Under those oironm^tanoes, I think 
the desision of the learned Judge did affeot 
the merits of the qoestion whioh was before 
him, viz.t whether the plaintiff was entitled 
to have an immediate judgment upon the 
pleadings or whether he should be oom* 
polled to go to trial in the ordinary way, 
the deoision, in my opinion, was a judgment 
within the meaning of the otause and there 
is a right of appeal, 

. WooDBCFFB, J. — I am also disposed to 
think that there is an appeal in this 
oase. 

Sanderson, C. J. — This is an appeal from 
the judgment of my learned brother Mr. 
Justioe Greaves. 

The suit was for the sum of Rs. 9,745-15 
annas, for the prioe of goods sold and 
delivered. The plaintiff made an applioa- 
tion to the C^urt under Order XII, rale 6, 
of the Civil Procedure Code asking for 
an order that the defendant’s firm may 
pay to the plaintiff's 6rm, withont pre* 
judiee to the latter's right to proceed with 
the suit for the recovery of the balance 
of its claim mentioned in the plaint, the 
sum of Rs. admitted by the 

defendant firm in its written statement to 
be doe and payable by it tj the plaintiff's 
firm. This application was based npon 
the written stAtemeot of the defendant 

The written statement begin bv alleging 
the the suit was premature. It then set 
out in paragraoh 5 that as regards the 
balance of the giols whioh had not been 
paid for, the plaintiff firm, in spite of 
the defendant firm’s readioes^ and willing- 
ness and even repeated offers to pay the 
price of the same after making reasonable 
deduction therefrom for damage, failed 
and neglected and in fact refused tp 
accept the same, as appeared from what 
was stated bslow. Tne further allegation 
was that in view of the common practice 
and custom in the market which was also 
m ide an express term of ths contract as 
stated in paragraph 3 of their written 
Statement, the price of the said five bales 


had not become due on the .7th day of 
February 19X9, when this suit was instituted. 
The allegation in the written statement 
that the suit was premature was no 
doubt by reason of the alleged term of 
the contract, whereby the price of the 
goods had not become doe on the day 
the suit was instituted, namely, the 7th of 
February 1919. The written statement, 
so far, seems to me to involve a denial 
that the plaintiff was entitled to sue for 
any sum on the 7tb of February. Then 
oama paragraph 6, and therein it, was 
alleged that there was a meeting between 
the Gomasta of the plaintiff's firm and the 
defendant or somebody on his behalf: 
and, it was agreed on or about the 28l;h 
of December 1918 that R-’. 210 was a 
reasonable allowance for the alleged 
damaged condition of the goods and that 
the defendant was to pay Rs. 9,535-15 
annas instead of the amount claimed, and 
the plaintiff was to accept that snm bat that 
altboQgb the defendant was ready and 
willing on that date and had all along been 
ready and willing from that date up to 
the time when the written statement was 
put in to pay that snm. the plaintiff in 
fact refused to accept it, and was on the 
date of the written statement still refnsing 
to accept it. That paragraph taken by 
itself, to my mind, does amoant to an 
unaonditicnal admission that the plaintiff 
was entitled to R^. 9,5X515 annas. Then 
the nest paragraph states; “The defendant 
firm deuy that the plaintiff firm have any 
cause of action as against the defeudaot 
as it)a:)rreotly stated in paragraph d of 
the plaint. Under these circumstances 
can I say that there is an unambiguous 
admissiou that there wai owing to the 
pl*.iuciff the sam of Rs 9,535 15 annas 
which could be recjvsred ia this sain ? 

I think it is clear that there must bo 
an admission to that effect, U was said 
by Lord Justice Lopes in the oasa of 
Land^gan v. Feast (1) (which was a 
deoision in respect of Order XXXlI 
rale 6 of the Boglish Rale., erhi.b U 

miliar m all mate. lil reapeot. to Order 
X I, rale 6 of the Oivil Proeedo'-e Oode 

that he m 

that the mooey is dae and recoverable 

(1) (1588) 84 W. R. 691i 65 L. T.42. 
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in tbi Botion in wbiob tbe admission is 
made.** Having regard to tbe matters to 
wbiob I have referred, and espeoially to the 
6rBt paragraph of tbe'^defenoe where the 
defendant relied appn the plea that tbe 
salt is premature, 1 am anable to say 
that there was in tbe written statement, 
taking it as a whole, an nnambignona 
admission that there was tbe snm of 
Bs. 9,535*15 annas dne to tbe plaintiff, 
wbiob oonld be reoovered in this suit. 
Oonseqnently I think that this appeal 
ahonld be dismissed. 

It must not be taken that I express 
any opinion as to tbe merits of tbe oase 
set up by the defendant in the written 
statement. My judgment is with referenoe 
merely to tbe question whether the written 
statement contained snob an admission as 
would justify an order under Order XII, rule 6 
of tbe Code. 

{After discumon,) 

We are of opinion that eaob party 
should pay bis own oosts in this appeal. 
We do not interfere . with tbe learned 
Judge’s order as regard's tbe costs in the 
Court below. 

WooDROPFK, J. — I agree. 

Appeal dismuied. 


LAHORE HIGH COURT. 

Secoud Civil Appeal No. 1189 op 1916. 

July 21, 1919. 

Fresent >Mr. Justice Sbadi Lai and 
Mr. Justice Dundas. 

MIRAN DITTA and inotheb— Pluktifps — 

APPKLLiNTS 

versus 

BIHARI LAL and anothbe — Defendants 

Re(^pondent&. 

Limitation Act (IX of 1908, a. 6— Afinor when can 
take advantage of exemption — Right of action, accrual 
ojf before birth, effect of, 

A plaintiff cannot take advantage of the exemption 
provided for by Bectibn 6 of the Limitation Act 
nnlesB he is a minor and was in existence at the 
time when the nght to sue accrued, [p. 8S8, col. 2.] 

A minor is not entitled to the benefit of section 
6 of the Limitation Act in respect of a right to 
sue which accrued before his birth, [p. 889, col, 1.] 


tl920 

Second appeal from the deeree of .the. 
District Judge, Hissar, dated the ~3rd 
March 1916, affirming that of the SAb* 
ordinate Judge. 2nd Class, Hiesar, dated the 
9th January 1915, dismissing tbe suit 
with costs. 

« 

Pandit Nanak Ohandt for tbe Appellants. 

The Hon’ble Mr. Muhammad Shaii and 
Mr. M, Shah Niwae, for tbe Respondenls. . 

JUDGMENT. — On the 22nd September 
1886 one Phuman, a collateral of the 
plaintiffs, mortgaged the land in dispute 
by way of conditional sale. After the 
expiry of the period 6xed for the payment 
of tbe mortgage money tbe mortgagee 
took foreclosure proceedings and after tbe 
expiry of the year of grace be instituted 
a suit for possession as owner, and obtain- 
ed a decree on tbe 3rd February 1893. 
In execution of the decree be got posses- 
sion of tbe property, wbiob resulted in a 
mutation attested in his favour on tbe 19tb 
December 1893. 

Tbe alienor died in 19C1, and tbe plaint- 
iffs, who were born after the date on 
which tbe mutation referred to above was 

s 

effected in favour of tbe alienees, instituted 
tbe present suit in August 1914 for pos.ses* 
sion of tbe property. The sole question 
for determination is whether tbeir suit is 
within time. Now, considering that tbe 
alienor died after tbe enforcement of the 
Punjab Limitation Act I of 1900, we have 
QO hesitation in holding that the action is 
governed by tbe provisions of that Act. 
The terminus a quo is, therefore, the date 
of tbe mutation and the suit is clearly 
barred by time. < 

It appears that one of the plaintiffs, 
Miran Ditta, was born in May 1894, and 
Mr. Nanak Cband for tbe appellants con- 
sequently contends that, as Miran Ditia 
was in bis mother’s womb in December 
1893 when tbe mutation was effected, Le 
is entitled to invoke the assistance of 
section 6 of tbe Limtation Act, and that 
tbe period of limitation ahonld be counted 
from tbe date of the cessation of minority. 
This contention is, in onr opinion, erroneous 
and must be rejected. Tbe principle of 
law is perfectly clear that a plaintiff 
cannot take advantage of the exemption, 
unlesB be is a minor and in existence at 
the time when the right to sue assrues 
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ftnd thftt a minor is not entitled to the 
bsnedt of the provisions of seotion 6 in 
respest of a rigrht to sue which aoorned 
before his birth. As sobserved above, the 
period of limitation in this case began tc 
ran in Deoember 1893 when neither of 
the plaintiffs was in existenae, and section 
6 of the Limitation Aot has ooQseqneatly 
no applioation. 

We, therefore, affirm the desree of the 
lower Appellate Ooart and dismiss the 
appeal with oosts. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Order No. 267 op 1918. 

June 23, 1919. 

Treseni : — Mr. Justioe Newbonld and 
Mr. Jastioe Gaming. 

ANNADA PRASANNA SEN— 
Judgusmt-Debtor — Appellast 

versus 

SOMORUDDI MIRDHA — Decree- 

Holder — Respondent. 

liimitaHon Act (IX of 1908^, Sch. I, Art. 182 (6)— 
Swscutionqf decree— Decree-holder auctien-'pu.Tchaset\ 
(X'^licatiori by, to be put in possession, xehether step-in- 
aid of execution. 

Per Newbould, J , — An application by a decree- 
holder to be pat in poBsession of property purchased 
by Um at a sale in execution of his decree, is au 
applioation to the Court to take a step'in.aid of 
ezeontion within the meaning of clause (5) of 
Article 182 of the First Schedule to the Limitation 
Act. [p. 889, col. 2} p. 840, col. 1.] 

PerCumtny, J , — An application, to be a step-in- 
ud of execution, must be one by the decree-holder 
in hia capacity of decree-holder and not in his 
oapooifcy of auction-purchaser, [p. 841, col. 2.] 

Appeal against the order of the Additional 
Distriot Judge, Baskergange, da'edthe 
Jane 1918, affirming that of the Sabordini<.t 0 
Judge, 2nd Court of that District, dated the 
3rd December 1917. 

PACTS appear from the jadgment. 

Babu Prohash Ohandra Majumdar, for the 
Appellant.— The previons application for exe- 
eution is dated 29th May 1913. Some pro- 
perties were sold on 2Jth November 1913. 
On the 7th September 1914 tbe sale was 
oon6rmei. Oo the Ibth November 1914 
|he deoreo'holder applied for delivery of 


possession. On the lltb April 1917 tbe 
present applioation for exeontion was filed. 
The main qaastioo to be deoided is, whether 
the application is time-barred. The deoree- 
holder was the parohaser. He seeks relief 
under Article 182, clause (5), of tbe Limita- 
tion Aot. Tbe decision in Pr an Krishna 
Juramoni (1) is in favour of the decree- holder, 
but Umesh Chandra Daes v. Shih Narain (2) is 
in my favour. Cites Panehanan v. Nrisingha 
Prosad Roy (3). What is the test to see if 
an aot is a step-in-aid of execution P 
Refers to Order 2X1, rule 95, Civil Pro- 
eedure Code. Tbe decisions are oonflioting. 
So, there should be a reference to the Full 
Bench. I submit that the applioation must 
be by a decree-holder as such. TJmesK 
Ohandra Dass v. Shib Narain (2) has not been 
discussed in any later case. 

Babu Preo Sanhar Mayumdar, for tbe 
Respondent .— Ohandra Dass v. Shih 
Narain (2) says that separate applioation must 
made for delivery of possession. This case 
has DO application to the present case* 
Sariatoolla v. Raj Kumar (4) is on all fours 
with this case. 

Babu Prokas Ohandra Majumdat, in reply. 
— No answer has been given as to con- 
titot of principles. The real question is 
what is tbe proper test to determine, what 
is a step-in-aid of execution. The authority 
of Sariatoolla v. Raj Kumar (4) has been 
much shaken. This case bas been dis- 
CQSsed in Baij Nath Prosad v. Ohanshyam 
Dass (5). Sadananda Sa‘>’ma v. Kali Sankar 
Bajpai (6), Maaetam Hussen Mandat v. Sarat 
Ooomnry Debt (7) and Pran Krishna v. Jura* 
moni (1). 

JUDGMENT. 

Newbould, j. — T his is an appeal by tbe 
judgment-debtor in execution proceedings, 
bis contention being that tbe applioation 
for exeontion by the decree-holder is 
barred by limitation. The decision of this 
appeal depends entirely on tbe answer 
to the question whether an applioation 
by a decree* bolder to be put in possession 
of property purohased by him at a sale 
in execution of his deoree, is an applioa- 

(1) 1 Ind. Cas. 430j 18 0. W. N. 694. 

(2) 81 0. lOlljOO.W. N. 198. 

(8) 6 Ind. Cas. 264: 11 0. L. J. 856, 

(4) 27 0. 709; 40. W. N. 681. 

(6) 8 a W. N. 382. 

(6) 10 C. W. N.2F. 3C. L. J.95. 

17) 6 Ind, Cae. 89; 11 C. L. J, 357; 14 0. W. N. 433 
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tion to tbe Court to take a Btep*in«aid 
of exeoutioD within the meaning of olanee 
5 of Artiole 182 of the First Sohedule of the 
Indian Limitation Aot, 1£08« Both the 
lower Gontts, relying on tbe deoistons of 
this Court in Sariaioolla y. Raj Kumar (4) 
and Pran Krishna v. Juramoni (l). have an« 
swered the question in the affirmative. 
For tbe appellant it is oontended that an 
applioation by a deoree-holder to be put 
in possession of property after a sale by 
tbe Court is made by him in his oapaoi- 
ty as auotion-purohaser and not as decree* 
bolder and, therefore, is not an applioation 
for a step in- aid of ezeoutioo. It is 
urged that on tbe sale of the property tbe 
ezeoution prooeedinga oome to an end, and 
oonsequently the decree holder, when apply- 
ing to be put in possession, is not ezeout- 
ing bis deoree. It is also pointed out that 
rules 95 and 9a of Order XXf of tbe Code 
of Civil Prooedure require an appl'oition 
for delivery of possession to be made by 
tbe Vurohaser.* Our attention has also been 
drawn to Artiole 180 of the First Sohedule 
to tbe Indian Limitation Aot, 1908. Tbe 
wording of this Artiole adds nothing to 
theargument based on the wording of rules 
95 and 96 of Order XXI, sinos tbe former 
would naturally be in tbe same terms as 
the latter. In support of the appellint's 
oontention tbe oases tanchanan v. Nrisingha 
Prosad Roy (3) and Umesh Ohandra Dass v, 
Shib Narain (.2) are oited. it is oonieod- 
ed that these decisions are at variance with 
the decisions on whiob the lower Courts have 
relied and we are asked to refer this appeal 
to a Full Benob for deoision of this question. 

In my opinion we should follow tbe 
decisions in tbe oases of SariatooUa v. Raj 
Kumar (4) and / ran Krishna v. Juramoni 
(1). Those cases are clearly in paint and are 
decisions on tbe actual questions that 
arise in this appeal. In both oases on 
which tbe appellant relies tbe point for 
deoision was different, namely, whether an 
application for oonSrmatiaD of sale was a 
Btep'in*aid of ezeoution. It is true that 
there are remarks in tbe judgments in 
these oases that sooh an applioation cannot 
be a step in-aid of ezeoution because tbe 
application was made on behalf of tbe 
deoree holder as auotion-purohaser. But in 
the case t.f Vntsh Ohandra Doss v. tihih 
l^zrain (2) the learned Judges, after 


• [1920 

remarking that an applioation made not' 
by tbe deoree-holder as snob but by the 
auotion-pnrobaser oould hardly be said to* 
be an applioation in aid of ezeontion, 
proceed to give another and entirely 
different reason for dismissing tbe appeal. 
In tbe other oase, Panchanan v. Nrisingha 
Prosad Boy (.3), the learned Judges, after 
pointing out that tbe applioation was ‘ 
made on behalf of tbe deoree holder as 
auotion-purohaser, add that no authority 
had been oited in support of the oon- 
tention that sooh an applioation was a 
step in-aid of ezeoution. That oa^e was 
decided in lo9d. Had the question at 
issue been the same as in the present 
oase, different considerations would have 
arisen and it seems to me quite possible 
that so muoh importanoe might not have 
bsen given , to the diffarepoa. between an 
applioation by the deoree-holder as such 
and. by him in his oapaoity of* auction* 
purobaser. Thongb tbe argument based 
on this difference is plausible, it does not 
appear to' me to be sound. Eyen 
though tbe decree-holder has become tbe 
auotioD purchaser, he has obtained no benefit 
from bis deoree until he gets possession 
of the property porchased by him and an 
applicattop to be pat in * possession ip, 
therefore, an applioation for a. step in*aid' 
of ezeoution of his deoree. This is* the 
view that has been also taken by other 
High Uoarts in lodii: Lai v. iiahiAnd 

Singh (8 ', Lakshmanan Ohattiar v> Kannatimah 
i9> dadashio Jidahadu v. Narayan Vithal 
( 10 ). 

For these reasons and with this weight 
of authority behind it I thick the deoision 
of the lower. Appellate. Court is. right and 
should be upheld. Tbe apaarent differanoes 
of opinion ezpreeeel by the learned Judges 
in the oases on which the appellant relLs 
ara nob sioh as to raqutra a raferaoosto- 
a Full Banob. 

As my learned brother agrees with me 
as to the' final order, though on other 
reasans, this appsal mast stand dismissed 
with costs. 

The hearing fes is assessed at three go]4 
mohurs. 

(8) 19 A. 477* A. W, N. (1897) 117. 

«9- 2i M. \H\ 

(10) II lud. Cas. 987* 35 B. 4 j 2 at p. 460| IS.Botu. 

bt |t. fiQi, 
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Cttuino, J, — This appeal arinea out of 
an applieation for ezeoation of a deoree, 
and the short point for deoiaion »a 
whether an applioation for delivery of p03- 
Bdssion by the deoree holder or auotion- 
purohaser at a eale held in ezeoution of 
the deoree is a etep^in^aid of exeoution. 

It wonld appear that, the previous anoli- 
oation for exeoution was made on 29th 
May 1913, The property was sold on 29th 
November 1913, and the sale oonBrmed on 
7th September 1914. Oo 18th November 
1914, the deoree-bolder as auotion purohaser 
applied for delivery of popseasion. The 
present applioation for exeoution is made 
on llth April i9l7. 

Both the lower Courts have held that 
the applioation for oonfirmation of the sale 
is not a step in*aid of execution, but they 
have held that the applioation for delivery of 
possession by the deoree holder as auotion- 
purohaser is a step in-aid of execution and 
benoe the present application is within time. 

The appellant contends that neither the 
applioation for oonfirmation of sale nor the 
applioation for delivery of possession by the 
auotion purohaser deoree*holder are steps- 
in-aid of exeoution. The respondent has 
not contended that the application ^ for 
oonfirmation of .the sale is a step in aid of 
exeoution, but he oontends that the appli- 
oatiin for delivery of possession is such a 
step and so limitation in this oase has 
been saved. 

The appellant has relied on two rulings of 
this Court in support of his contention, the 
ease of Vrnesh Ohandra Dasft v. 6/iih Varatn 
(2) and the oase of Panchanan v, Nrisingka 
Prosid Ray (3), The respondent has 
relied on the two rulings, Sariatodla 
V. Baj Kumar (4) and Prnn Krishna v. 
Jutamoni (1). The respondent has urged 
that the two oases oited by him are direotiy 
in point, while in the O'iees relied oi* l y 
the appellant the question to ba decMda.i was 
whether an applioation for oonbruiation of 
the sale was a step in aid of execution. 
No doubt this is correct. Bat it seems 
to me that the principle whioh 
the learned Judges laid down in 

deciding the oass of Urnesh Gha-f^dra D iss v. 
SAtb Aaratn (2). although striotly 

speaking they did not rely on it for the 
deoision of the oase, would apply to the 
ORSQ of an applioatiou for delivery of pos? 


session. Ghoae and Geidt, JJ., state;— Re- 
ferring to the applioation itself, in this 
oase we find it was really made by the deoree- 
bolder in his eapaoity as purohaser of the 
plot in question. It was indeed made not 
by the deoree-bolder as snob, but by the 
aaotion-purohaser and viewing it in this 
light it oould hardly ha said that it was 
an applioation in aid of exeoution of the 

deoree.” 

The prinoiple underlying these remarks 
was that the applioation to be a step-in- 
aid of exeoution must be one by the deoree- 

holder in his oapaoity of deoree holder,. ^nd 

not in his oap'ioity of anotion purchaser. 

If we apply that prinoiple to the present 
oase, it wonld be olear that applioation by 
the deoree-bolder as aaotion-purohaser for 
delivery of possession wcnld not be a step- 
iu-aid of execution. 

With the greatest respeot to the learned 
Judges who decided the oases of Saritoolla v. 
Raj Kumar (4J and Pmn Krishna v. Juramoni 
(1) it seems to me that this is the oorreot 
principle and that the applioation by an 
anotion-purohaser for delivery of posseesioD, 
even though he be the deoree-bolder, is not 
a step in aid of exeootion. The exeoution 
of the deoree is complete when the pro- 
perty is sold and the money paid. I am 
fortified in the conolusions by the remarks 
of the learned Judges in the oase of 
Ananda Mohan R^y v. Hira Sundari (11), 
where they state: It seems to us that 

when the eale of the property attaohed 
iu exeoution has been completed and the 
purchase money paid into Court, nothing 
more remains to be done in respeot of the 
exeoutfou of the deoree as against that 
property and no applioation as regards the 
purobase money, either to draw it out of 
Court or set it off against the deoree 
when the deoree-holder is himself the pur- 
ohaser, oan properly be said to be an 
applioation to the Court to take some 
step in execution of the deoree. ” 

Even though the aaotion-purohaser was 
unable to get possession, tbab would not 
eatitle the deoree bolder to take out further 
exeoution for that portion of hia money 
represented by the property be had 
bought. 

( 11 ) 33 0 196 , 
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It may no doubt be argued tbat to 
apply for delivery of ^posseSBion ia to give 
effect to the sale whieb ia the result ^of 
the deoree. It does not seem, however, to 
me that giving effest to the result of the 
execution of the deoree ia the same thing 
as executing the deoree. ‘ 

I am of opinion that all steps in execu- 
tion of a deoree wbioh can save limitation 
must be taken by the decree- holder aa 
deoree holder and not as auotion-pur- 
obaaer. 

In my opinion the two rulings Sariatoolla 
V. Baj Kumar (4) and Pran Krishna v. 
Juramoni (1) were wrongly decided. Aa 
my learned brother is of the opinion that 
be should follow the two rulings already re- 
ferred to whiob undoubtedly are direotly 
in point, the appeal will be dismissed. 

Appeal dismissed^ 


LAHORE HIGH COURT. 

Lettebs Patent Appeal No. 3 of 1919. 

December 22, 1919. 

Presenii — Mr. Justice Sbadi Lai and 
Mr. Justice LeRossignoI. 
JHANDU — Defembant — Appbliant 

versus 

NIAMAT KHAN— PLAiNTiFF. HEMMU 
KHAN AND ANOTHER — DEFENDANTS — 

Respondents. 

Custsm^Alisnation — Ancestral property ^Antece- 
dent debts — Necessity— Duty of alienee to make 
enquiry. 

Per Shadi Xal, J. — An alienee disoharging an 
antecedent debt is not required to make an enquiry 
into the nature thereof, [p. 843, col. 2.] 

But an alienee paying off an antecedent creditor 
gets no advantage, if he has knowledge of the true 
nature of the debt or acts in bad faith, [p. 844, col. 1.] 

An alienee who is identified with the antecedent 
creditor, so that he and the creditor cannot be 
viewed as two separate persons, is in the same 
position, [p. 844, col. 1.] 

Per LeRossignoI, J . — It is the duty of an alienee of 
ancestral land to make enquiry not merely as to 
the existence of antecedent debts but also as to 
tbeir nature, if the result of the first enquiry would 
raise doubts in the mind of an ordinary man as to 
the immorality or reasonableness of the debts, fp, 
846, col. 2j p. 846, col. 1 .] 

Plaintiff sued for a declaration that a certain sale, 
deed executed by defendants Nos. 2 and 3 in favour 
of defendant No. 1 shall not affect his reversionarv 


tl9S0 


rights. The major 'portion of the oonsideiation 
was paid to antecedent creditors to whom' the 
alienors were aotuallj indebted. It appeared, how* 
ever, that the alienors had embarke.d upon a career 
of reckless extravagance and were wasting the pro- 
perty to injure the reversioners: ^ 

Held, (1) that the alienee, who was the next door 
neighbour of the alienors, most have known that 
the debts due to antecedent creditors had been 
contracted recklessly and without necessity and 
could not be regarded as just debts; fp. 844, coL It 
p. 846, coL l.J 

(2) that under the circumstances the sale could 
not be held to he binding on the plaintifPs rever- 
sioner. [p. 844, col. 1; p. 846, col. 1.] 

Appeal, under olanse 10 of the Letters 
Patent, against the order of Mr. Justice 
BevanPetman, passed on the 13th Mfiy 1919, 
in Civil Appeal No. 514 of 1919. 

Lala Faqir Ohand, for the Appellant. 

JUDGMENT. 

SflADi Lal, j.— T his is an appeal under 
olause 10 of the Letters Patent from the 
judgment of a single Benoh, and the 
main question for determination is whether 
an alienee of anoestral immoveable property 
from a person governed by customary 
law is bound to prove necessity Or enquiry 
as to necessity with respect to a debt 
which was due by the alienor to an an- 
tecedent creditor and which has been dis- 
charged by the alienee. In other words, 
is it the duty of the' alienee to ^enquire, 
not only into the existence of the ante- 
cedent debt, but also into the nature and 
necessity thereof? 

Now, the passage in the Poll Benoh 
judgment in Devi Ditta v. Saudagar Singh 
(1), which deals with the EubjM. is in 
the following terms:— “An outsider who 
pays antecedent debts in consideration of 
a transfer of the property, if be acts 
honestly and makes proper enquiry whether 
the debts are actually due, is not respon- 
sible if he has been deceived and is en- 
titled to ask for his alienation to be 
treated as binding. He can, howe^r, be 
put in the same position as the i.pther 
alienee, if the oiroamstanoes show tfiat he 
had knowledge of the true nature of the 
debts, or tbat he made no enquiry 'what- 
ever or acted with bad faith. The differ- 
ence between the two kinds of alienees 
perhaps, be best illustrated by the 
case of a decree against the proprie- 
tor. The decree holder, by taking a trans- 
fer of lund to pay off the deoree, does not 
(1) 66 P. E. 1900; P. L. R. 1900, p. 822, 
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nut bimseW in a better poeitioa than before 
if the original debts were not just debts 
but an alienee who is an outsider is not 
bound to go behind the deoree. In bis 
o£e, in order to avoid the alienation, it 
would have to be speoially shown that 
be was fully aware of the nature of the 
previous debts or acted in oollusion with 
the former creditor. The main difference 
between the two classes of alienaes thus 
appears to lie in the greater striotuess of 
proof, required from the alienee who 
is also the antecedent oradi'-or, that the 
debts were actually incurred and that 
they were not of the oharaiter mentioned 

alove,” 

The first sentence of the above passage 
shows that the eniuiry to bs ,mide by 
the alienee relates only to the existence 
of' the antecedent debt, and that he is not 
required lo enqnire into the nature of the 
debt. According to this view he has dis* 
ch^ged his duty if he shows that he 
made a proper enquiry into the matter 
whether the debt was aotnally dne to the 
antecedent creditor, and the reanlt of the 
enquiry was that the debt was so due. 

is not required to go farther and 
enquire into the character or the necessity 
of the antecedent debt. 

If the matter depended upon the afore* 
said eentenod alone, there would be no 
difficulty whatever in defining exactly the 
duty of the alienee. Bat the second sen* 
tenoe in the passage cited above attempts 
to lay down the oonsrqaenoe of an omission 
to^make the enquiry, and it is difficult 
to reconcile it with the first sentence. 
Does it mean that the alienee’s omission 
to make the enquiry places him in the 
same position as an alienee who has not 
paid ofi an antecedent debt, and imposes 
upon him the dnty of establishing ueces* 
sity for the antecedent debt, even if hri 
satisfies the Court that tbe autovicirn. 
debt discharged by him was aotaaliy 3uo 
by the alienorp One would suor ihat, 

as the sole object of the en iiii • is to 

ascertain the existence of tba tbe 

aliened not making an eriQuu'v ehjuld be 
in no worse position, if he succeeds in 
establishing the '^ery fact for which the 
enquiry was required, viz,, that the debt 
paid off by him was, as a matter of fact, 
due to the antecedent creditor. Toe only 


difference in his position would be that 
in tbe evetit of making a proper enquiry 
he would be entitled, to protection, even if 
it turned out that the debt did not exist 
and that he bad been deceived; while in 
tbe case of non-enquiry he mast prove that 
the debt discharged by him was actually 
due to the antecedent creditor. If the 
second sentence in the passage cited above 
determines the duty of the alienee, i, 0 ., 
that an alienee omitting to make an en- 
quiry is required to prove necessity for the 
antecedent debt, then it may be urged 
with some reason that the inference to be 
deduced from that sentence is that the 
duty of the alienee is not over when he 
has ascertained tbe existeuos of the debt, 
bat that he should go farther and en- 
quire into the character of that debt. 

It is unfortunate that there should be 
any ambignity or uncertainty on a ques- 
tion of this kind which repeatedly comes 
up for decision before the Subordinate 
Courts, It, however, seems to me that the 
alienee discharging an antecedent debt is 
not required to make an enquiry into the 
nature thereof, and this is the view which 
finds expression in at least two Division 
Bench judgments, vie., Khan 

V, Sandhe Khan (2) and Civil Appeal No. 350 
of 1911 [Huhammad Islam v. Han Lai (3)], 
It appears that tbe dicta contained in those 
judgments were not absolntely necessary for 
the decision of the oases before tbe Court, 
but they certainly go to show how the 
learned Judges interpreted tbe rale laid 
down by the Full Bench judgment in the 
two sentences quoted above, and what 
they oonsidered to be the dnty of the 
alienee. It may not be out of place to 
point out that the role of Hindu Law 
on tbe subject is to tbe effect that a vendee 
or a creditor claiming under a sale or a 
mortgage has to prove either that the 
antecedent debt existed or that he made 
dne enquiry and honestly believed that 
it existed. He is not required to prove 
either actual necessity or enquiry as to 
necessity, vide Trevelyan’s Hinda Law 

page 310, and the remarks in Alahara) 
Singh '7. Balwant Singh i4). 

{2 1 55 P. R. 1908j 106 P. W, R. 1908. 

(8) 21 Ind. Cas, 944{ 7 P, W. B. 19l4j 16 P I, n 
1914. ’ • 

(imfiiT; ® w. N. 
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It is trae that this viqw of the law as . 
to aoteoedent debts may in some oases 
lead to an absardiby; and it may be 
urged with oonsiderable foroe that an 
alienor has only to interpose an aoteoe* 
dent creditor in order to make his alie* 
nation unassailable. It is, however, clear 
that a debt incurred without valid neoes* 
sity does not become a just antecedent 
debt merely by its colourable inclusion 
in a subsequent transaction. If the alienee 
was no party to this device and 

acted in good faith, there is no valid 
reason why he should be required to prove 
neoe'^sity for an antecedent debt. If he has 
to prove necessity or an enquiry as to 
necessity with respect to an antecedent 
debt, then he is in no batter position than 
a person who takes an alienation in oonsi* 
deration of money paid to the alienor at 
the time of the alienation, and the doctrine of 
antecedent debt would then have no mean* 
ing. 

But the law enunciate i above helps only 
an honest alienee who acts in perfect good 
faith. There can be little doubt that an 
alienee paying oS an antecedent creditor 
gets no advantage, if he has knowledge of 
the true nature of the debt or acts io bad 
faith, The same remarks would apply to 
an alienee who is identiBed with the an* 
tecedent creditor, so that be and the credi- 
tor cannot be viewed as two separate per- 
sons. Now, the facts of the present case 
show that though the alienee male ni en- 
quiry whatsoever, he paid the major por‘inn 
of the consideration to antecedent creditors 
to whom the alienors were aotuall/ indebted. 

It is. however, clear that tne laccer hai em- 
barked upon a career of reckless extrava- 
gance and were wasting their proparfcy to 
injure the reversion-^rs. The circa nstanoes 
disclosed io the judgmsot of the District 
Judge, especially the facts relatiQ? to a ore- 
vions attempt on the part of the alienors to 
sell their ancestral land, which attempt 
led to a suit by the reversioner, pninfc to 
the conclusion that the alienee, who ie their 
next door neighbour, must have besn 
aware of their previous dealings with the 
ancestral land, and must have come r.Q 

know that the debts due to the antecedent 

creditors had been contracted recklessly and 
without neoeseity and could not be regard, 
ed as just debts. Upon this Boding I 


would dismiss this aooeal, hut consideriug 
that there was no apoearance byoronbe* 
half of the respondent I wo all mike no 
order as to costs. 

LsBo.ssiqsoCi J. — Devi Ditta v. Sauiagar 
Singh ( 1 ) is, of course, binding on us, but with 
all deference I find it somewhat difficult to 
recoDoile various passages which occur in it, 
and it is desirable that the Courts below 
should be in no doubt as to the true state of 
the law. 

The expression “just debt” was defined in 
Duni Ohand v. Jagat Singh (5) to mean a 
debt which is actually due, is not immoral, 
illegal nor opposed to public policy. It also 


means, at any rate when the rights 
of reversioners upder customary law are 
involved, a debt not contracted as an act 
of reckless extravagance or of • wanton 
waste or with the intent to destroy the 
interests of the reversioners After quoting 
this definition of the expression '*jast debt,” 
the judgment i,Devi Ditta v. Saudagat 
Singh (1)] goes on to discriminate between 
the alienee who is also an antecedent cre- 
ditor, and an outsider who pays antecedent 
debts in con^idaration of his alienation, and 
with regard to the latter class, the first 
and, to jndge by the head-note (for the. 

f f the case are not given), the main 
proposition laid down is that if the alienee 
makes proper inquiry whether the debts are 
actually dne and has hsen deceived, be is not 
re^p'insihle if it is subae^uantly ascertained 
that the di^btsdo notexist. 

TPe judgment farther proceeds to lay 
down that he will be in no better position 
than the antecaient crelitor if the circum* 


sfcancea show that he had knowledge of the 
nature of tne debts or that he made no 
inquiry or that he acted in bad faith. 

fnen follows an illustration ooooeroing 
a decree which prima facie seems to me to 
clash with those propositions, for it would 
appaar that even if the snbaequeat alienee 
is aware that the decree is based on 
immoral debts, his alienation is unassail- 
able and he is not bound to go behind 
the decree, ^bot in bis case, the jadgment 
oootinaes: To avnid his alienation it would 

have to bs specially shown that he was 
fully aware of the nature of the previous 


(5) 11 P. R. 1890. 
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debts or had acted in oolla^ion with the 
previous creditors.*’ This aooe^ra to lodi 


oate that the onus of eatablishiofir those 
conditions lies on the persons challenging 
the alienation, whilst the next sentence of 
the judgment would seem to imply that 
the aoeation is not one of onus but of the 
strictness or quantnm of proof demandable of 

the alienee. ^ a 

These two sentences of the judgment and 

also the preceding twi, the drat o" which 
lays down that an outeider need not trouble 
-to go behind the decree and the sec md of 
which provides in effect that the decree 
will not protect him if he has certain 
knowledge, have caused me diflaculty. If 
the second sentence, however, b-*^readasa 
proviso to the first and be read Pr'vided 
that the alienation may he avoided if it be 
specially sboffn, etc., etc.,” the difi&'uUyis 
removed and this is bow I read those 
BODtoDOOB. 1 apprehend that the prinoipls 

down is that the initial ona** lies on the 
outsider alienee to show that the debts were 
due and wbeo he has discharged that onus, 
the turn then comes of the opposite party 
to show that the alienee made no proper 
inquiry or that if be made one, he must have 
learnt of the real nature of the debts. 
Muhammad Hayat Khan v. Sandhe Khan (^) 
is not a very direct authority in this connec- 
tion, for in that case it was held 'ha^ the 
alienor bad unrestricted powers of alienation. 
BO that the other findings in the appeal were 
really nnneoessary for the dispoeal of the 
appeal. Bat in any oa<)e that judgment does 
not go farther than Dtvi Ditta v, v>and-tgar 

StnjA (1), for although the judgment com- 
prises a eenteocB which run«: if the debts 

were really due, the alienation made to pay 
snob debts is a necessity according to the h'nd 
Bench, judgment, Devi Ditta v. San't 
isingh (ij, and it is binding on tbo plaint»rt,” 
that sentence is followed by another; — I he 
onus is on the plaintiff to prove thiii ’ ' u 
debte were really incurred for iinni' t ki i* 
poses and in reckless extravaganco. , 
Muhammad Hayat Khan v. SanJI'- 
.is no authority for the view that t!»-; aliena- 
tion to an ontsider alienee is bindn^g on a rever- 
sioner, if the reversioner cannot • iow that 
the antecedent debts, which wore liquidated 
by the alienation, were unjuTt or extravagant 
debts to .the knowledge of the alienee. 

v. ItarC Lal.Cd} is another 


authority quoted on the Ruhjeol; but its 
value also is much discounted by the fact 
that the primary finding in the appeal was^ 
that the plaintiffs had failed to prove that 
they had any right to contest the validity of 
the alienor’s alienations. Later on in the 
jud rmsnt there is a senteaoa to the effect 
that the alienee was not bound in any way 
to inquire into the nature of the antecedent 
debt and that it was sufficient for him to 
sansfy himself that the debt really existed. 

If it was inteoied by this dictum, to lay down 
that the alieoati in was unassailable merely 
because the antecedent debt raallv did exist, 
that goes far&her than the Pull Bench judg- 
ment. 

Prim the foregoing it is clear that the two 
sentence's in the FaU B*noh judgment which 
a»'e hard to reconcile are that which runs:-^ 
040 , however, be put in the same posi- 
tion as the other alienee if the oiroumstanoes 
show that be had knowledge of the true 
nai'ure of the debts, or that he made no 
ioquiry whatever or acted with bad faith,’ 
and that which runs: **The main difference 
between the two classes of alienees thus 
appears to lie in the greater strictness of 
proof required from the alienee who is also 
the antecedent creditor that the debts were 
actually incurred, and that they were not of 
the character mentioned above.” 

Do the words ‘*or that he made no enquiry 
whatever” refer to the words in the preced- 
ing setitenoe'^Qiakes proper enquiry” and has 
bean deceived," or do they mean that he has 
not made any enquiry as to the mere existence 
of the deb s without regard to their naturcF 
If such is tne meaning nf the phrase 'made 
no et.qii'y whatever,” then tne sentence 
iB in c >L 11 ct with the second sentence which 
guggosts that the outsider alienee has to con- 
sider nut only the existence of the antecedent 
dabi-i but aldJ their character, if A incurs 
i .j ji ral debts with A, 0 and D and subse- 
quently alieoares his property to E in con- 
BtderatioD of the liquidation of those debts by 
E and the only duty laid upon E is to ascertain 
that the money is ready owing to B, 0 and D, 
then the whole agnatic principle of customary 
law in regard to anotscral land is reduced to 
an absurdity. Por these reasons I hold that 
the words made do enquiry whatever” oan- 
not refer merely to an enquiry as to the 
existence of the debts but include aUo an 
enquiry as to their nature, if the result 
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o£ the first enquiry would raise doubts in tbe 
mind of an ordinary man as to tbe immoral- 
ity or reasonableness of the debts. 

If these prinoiples be applied to tbe faots 
of the present ease, it seems to me that the 
present appellant should have been plaoed 
on his guard by the mere magnitude of the 
debt. 

He is a near neighbour of the alienors 
and of at least one of the antecedent debtors 
and he must have been aware that he was 
making an aleatory bargain. 

For these reasons I oonour with my 
learned aolleague in dismissing the appeal 
and making no order as to oosts. 

Appeal diemisied^ 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 165 op 1917. 

September 3, 1919. 

Present : — Pandit Kanhaiya Lai, A« J. C., 
and Mr. Lyle, A. J. C. 

Lala PARSHOTAM DAS — Plaintipf — 

Appillamt 

versus) 

NAZIR HUSAIN AND OTHERS — Defendants 

— Respondents. 

Gitardiane and Wards Act {VIII of 1890), sd. 29, 
30 — Quardiaut powers of, restriction upon — Transfer 
of immoveable property ioithout sanction of Court, 
validity o/— Almor, liability of, esftent 'of — Minor, 
whether bound to restoi'e beneM— Document, date of 
execution of ^Presumption. 

The restrictions on the powers of a guardian 
appointed under the Guardians and Wards Aot can 
be enforced only to such extent as is laid down by 
the proTisions of that Aot. [p. 848, col. 1.] 

iTnambandi v. Mutsaddi, 47 Ind. Cas. 613; 45 0. 
87b; 35 M. L. J. 422; 16 A. L. J. 800; 24 M. h. T. 
830; 28 0. L. J. 409; 23 0, W. N. 60; 6 P. U W. 276; 
20 Bom. h. B. 1022; (19191 M. W. N. 91; 9 L. W. 618; 
46 1. A. 73 (P. C.), distinguished from. 

Therefore, although a transaction entered into by 
a certihoated guardian on behalf of his ward in 
respect of the latter’s immoveable property without 
the sanction of the District Judge cannot be enforce 
od against the ward during his minority so as to 
afiect directly bis immoveable property, yet a simple 
money decree can be passed against him to the 
extent to which he is found to have benefited by the 
transaction, [p. 848, col. 1,] 

No transaction can be avoided by a minor under 
the general principles of equity rooogmsed by section 


(l9j20 

41 of the Specific Belief Aot, except on the condition 
that the person benefited by the' transaction re. 
stores the benefit he has received or makes rooh 
compensation as [the justice of the case requires, 
[p. 848, col. 1.] 

There is a presumption that a document was 
executed on the date it bears. Cp* 850, ool. 1,] 

Appeal frotu tbe deoree of tbe Snbordi* 
nate Judge, Bara Banki, dated the Slat July 
1917. 

Mr. A. P, Sen holding brief of the Hon’ble 
Pandit OoJcaran NafA Mirra and Pandit 
Harharan Nath Misra, for tbe Appellant. 

Syed Alt M^ammadfior Respondents Nos. 2 
and 3. 

JUDGEMENT, — This appeal arises out of 
a suit for foreolosure. The olaim is made 
up of three parts. The first part relates 
to a mortgage, purporting to have been' 
ezesuted by Nazir Hussain on behalf of 
himself and his minor nephew, Nisar 
Husain, in favour of tbe plaintiff on the 
25th August h913. Tbe amount borrowed 
by virtue of this mortgage waa Rs. 1,200, 
out of whioh Us. 90 were to be oredited 
towards an earlier debt said to bave 
been due to. the mortgagee and the balanoe 
was taken before the Sub Registrar by 
Nazir Husain for the purpose of disoharg- 
ing a prior desree for foreolosure held by 
Pnrbi Din. 

Nazir Husain was the oertifioated guardian 
of tbe person and property of Nisar 
Husain; but he did not obtain the sanotion 
of the Distriot Judge for entering into 
tbe above transaotion. Under section 30 
of the Guardians and Wards Aot (VIII of 
1890) tbe mortgage was, therefore, voidable 
at the instanoe of tbe minor. The allegation 
of the plaintiff waa that Rs. 1,110, paid 
to Nazir Husain for the disoharge of tbe 
deoree for foreolornre held by Purbi Din, 
could not be paid to Pnrbi Din, because 
be had prior to that date obtained an 

absolute deoree for foreolosure ex parte 
against tbe mortgagors and be refused in 
oon&eqnenoe to reoeive the money. The 
plaintiff asserted that that money was 

thereafter paid by Nazir Hnssain to Sarni 
Mai for the redemption of certain jewellery, 
wbioh bad been pledged with him by 

Nazir Hussain and Nawab Husain, the father 
of tbe minor. The defendants, however, 
denied that any jewellery had been pledged 
with Sarni Mai by Nazir Husain or 

Nawab Husain or that any money bad 
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been paid to him for the redemption of 
the jewellery. Nazir Hnsain has not been 
prodneed. The only witnesses examined 
on the point are Sami Mai and the plaint* 
iff himself; bat, as the learned Subordinate 
Judge has pointed oat, their evidenoe is 
unworthy of credit. Sarni Mai has not 
prodneed his aooonnt books. He asserts 
that sueh pledges were not entered in 
his aosonnt bocks, but he admits that he 
never before advanced such a large sum 
of money on a pledge of jewellery. A 
reliance is placed on the application for 
guardianship died by Nazir Husain, in 
which it was stated that out of Rs. 1,400 
due to Sarni Mai, Rs. 700 were due by 
the minor, Nisar Hnsain, on a deed of 
mortgage (rehannoma); and it is asserted 
that the mortgage therein referred to was 
the pledge of jewellery, for the redemption 
of which Rs. 1,110 are now stated to have 
been paid. ■ There is no reference, however, 
to any pledge in that application. In the 
deed of further charge, executed by Nazir 
Husain on behalf of himself and his 
nephew, Nisar Husaio, in favour of the 
plaintiff on the September 1913, 

the said money is alleged to have been 
paid to liquidate an earlier debt of Sarni 
Mai and Shiam Lai with the permission 
of the District Judge, but no such permis* 
sion has been proved. The entire story 
about the payment of tbe said money to 
Sarni Mai seems to be incredible and tbe 
plaintiff is not entitled to any relief in 
respect of this item. With regard to the 
item of Rs. 90 the plaintiff oDnoedes 
that he is not entitled to any relief 
against tbe minor, as no proof has been 
offered to show that any debt of the 
kind referred to in tbe deed of mortgage 
was due by him or his father. 

The second part of the claim refers to 
a deed of further charge, purporting to 
have been executed by Nazir Husain on 
behalf of himself and his nephew, 

Husain, for a sum of Rs. 4,500, oac of 
which one item of Rs. 1,020 I-*^’ is said 
CO have been paid to Purbi Din irj rsjpoot 
of the decree for foreoloaura aii-yj tnoii- 
tioned. It appears that aftcf I'nrbi Din 
had obtained an abaolute decio& for fere- 
closure ex parte, an application v:.“ caade 
by Nazir Husain and Nisar '■t’.isaiu to 
have that ex parte decree sel Prior 


to the date Sxed for tbe hearing of that 
application, Nazir Husain on behalf of 
himself and his nephew, Nisar Husain, 
executed the deed of further charge above 
mentioned. The execution of the deed 
took place on the 22od September 19i3 
but owing to the illness of the mort- 

gagee it could not be registered till the 
13th October 1913, Out of the con- 
sideration of Rs. 4,500 secured by that deed 
Rs. 2,567-4 0 were paid in cash to Nazir 
Husain for the purpose of discharging the 
decrees held by Purbi Din, Ohnlam Husain 
and Sarni Mai. This money was paid before 
the Sub- Registrar. The only decree held by 
Purbi Din was the ex parte decree for fore- 
closure, the proceedings to set aside which 
were then pending. On the date fixed for 
tbe hearing of tbe application made to set 
aside that decree tbe plaintiff sent his 
agent, Gokal Prasad, to see that the 
money was dsposited in satisfaction of that 
decree. The evidence of Purbi Din shows 
that Nazir Husain paid Rs, 1,020- 1-C to 
him on the iBth October 1913 and that 
Gokal Prasad, the agent of the plaintiff, was 
present at the time. Hie statement is borne 
out by tbe receipt filed by Purbi Din, certify- 
ing the adjustment of the deeree (Exhibit 9). 
It is not disputed that Nazir Husain had 
paid tbe money due to Purbi Din on account 
of that decree. The finding of the learned 
Subordinate Judge is that it is not shown 
that tbe said money bad been paid out of 
tbe sum of Rs. 4,5L0 borrowed from the 
plaintiff. Tbe oiroumetanoea above set forth, 
read with tbe evidenoe of Purbi Din and tbe 
plaintiff, are, however, in our opinion, sufficient 
to establish that tbepayment was made byNazir 
Hnsain out of tbe amount borrowed by him 
under the deed of further charge above 
mentioned. Tbe said deed mentions that 
tbe money was borrowed for that porpose. 
No suggestion has been made that the money 
paid to Purbi Din was derived from any 
other source. Tbe decree for foreelosare 
held by Purbi Din was on account of a 
mortgage made by Nazir Husain and Nawab 
Husain, tbe father of the minor, jointly 
(Exhibit 13). The effect of the payment of 
that decree out of tbe consideration advanced 
by tbe plaintiff was that the minor, who had 
inherited a 14/24th8 share in the property left 
by his father, was relieved of the harden of 
paying the ancestral debt and of the burden 
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whioh the deoree imposed, apon'him inolad* 
ing the risk of losing his share io oase no 
payment was made. Nazir Hasain was 
liable for the payment of half the amoaot 
of that deoree. For the payment of the 
other half the minor and his mother and 
fiister were responsible. The minor was, 
therefore, benefited to the extent of l4/24)ths 
of half of the amount paid to Parbi Din 
for the disoharge of the said deoree. 
It is not disputed that this deed of 
farther oharge was also exeoated by Nazir 
Hasain on behalf of the minor witboat the 
sanotion of the District .^adge. It is ooD' 
tended on behalf of the minor that the effect 
of the failure of the gaardian to obtain the 
sanotion of the Distriot Judge wai that the 
re payment of the said money ooold not be 
biiforoed against the property of the minor, 
and rrlianoe is placed -in aupport of that 
oonteotion on the deoision in Inamhnnii 

V. Mutsaddi (l). In that oase their Lord* 
ships of the Privy Gounoil were dealing with 
the powers of a de jacto guardian under the 
Muhammadan Law over (be immoveable pro- 
perty of a minor whose guardianship be had 
assnmed. The povrers of a guardian appoint- 
ed under the Guardians and Wards Aot 
(VIII of 1890) are, however, not ideniioal 
with those for whiob provision is made by 
the Muhammadan Law. The only restric- 
tion wbioh the Aot pUoes in respeot of the 
transfer, of immoveable property by a oertifi- 
oated guardian is that the sanction of the 
District Judge is requisite in oases of certain 
transfers, and any suob transfers made with- 
out his sanction are vjidabla at the instanoe 
of the minor, when be attains majority. No 
transaciion can, however, be avoided by the 
minor nnder the general principles of equity 
recognised b/ section 41 of tbe Spsoifio Relief 
Aot (1 of ia< 7), except on tbe condition that 
tbe person benefited by the transaotion 
restores tbe benedt he has received or makes 
suob ocmpenFatinn as the justice of tbe oase 
requires. In tbe Court belovv this prinoiple 
was nob oballenged. No decree for foreolo- 
sure can, however, be passed against the 
minor, for be is still incapable of ratifying 
the transaotior, and tbe mortgage having 

(1) 47 Ind. Cas, 613; 4o C. STSj 35 M. L. J. 4^2- 16 
A. L. J. 800: 24 M. L. T. 330: 28 0. L. J. 409; 23 0 

W. N.60; 5 P. L. W. 276; 20 Bom. U B. Iij2i; (1919) 
M. W. N. 91; 9 L. (V. 618; 45 I. A. 73 (?. C.), 


been made without the sanotion of the Die- 
friot Judge oannot be legally enforoed. The 
only deoree to which tbe plaintiff is entitled 
is a simple money deoree for the reoovery of 

a )4/24tfaa share of half of Its. 1,020-1 0 with 

interest at 6 per oent. per anoum from 
iBch October 1913 up to the date of pay- 
ment. 

Another portion of the oonsideration of 
tbe said deed cf farther oharge was paid to 
Gbnlam Husain on aooonnt of two deorees held 
by him agaiost Nazir Hasain and tbe minor 
and his mcthar ani sister (tt'xhibits 4 and 5), 
These deorees were obtain<>d on foot of tbe 
mortgages made by Nazir Husain and Nawab 
Hasain. Tbe share of the minor in the mort- 
gaged property was 14/24ths out of the half 
share belonging to his father. The amount 
paid toGbulam Hosaio out of tbeoonsideration 
received fromlthe plaintiff wasBs. 1.433-11-10. 
Tbe learned Subordinate Judge con- 
sidered that the judgment-debtors, heirs of 
Nawab Husain, were liable to contribute 
towards tbe paymeot of those deorees psr 
Capitol but tbe learned Counsel, who appears 
for tbe minor, oonoedes that he is unable to 
support that method of distributing the 
liability. The minor was benefited to tbe 
extent of 14/2 Iths of half of that money, 
inasmuoh as bis share in tbe property 
mortgaged would have been foreclosed, bad no 
payment been made by Nazir Hasain on his 
behalf out of tbe money borrowed from the 
plain'iff. It follows, ifaerefore, that the 
plaintiff is entitled as regards this item to a 
simple money decree for l4/24tb8 of half of 
Bs. 1,433- ii-10 with futare interest at 6 per 
oent. per annum from the 23i'd September 
1913 up to tbe date of payment. 

The third part of tbe claim relates to cer- 
tain mortgagee rights, to whiob the plaintiff 
olaims to have been subrogated by virtue of 
a payment alleged to have been made by him 
to Musamm'it Stkina on acoount of a prior 
mortgage. The mortgage in question was 
made by Na?ir Ha.^aio and Nawab Husain 
in favjjr of Gnulam Hasain on the 266h 
August .1910. Ghulam Husain obtained 
a preliminary decree for foreclosure QQ 
foot of that mortgage against Nazir .Hasain 
and the minor and his mother and sister and 
against the plaintiff, Parsbotam Das, and 
the defendaut, Muhammad Ali, who w©ro 
impleaded as paisoa mortgagees. Tbe deoree 
was sabsequsQciy transferred by GdoIroa 
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Hnsain to Sakioa.Oa the lOth February 1915 
the plaiutiff in his oapaoity as a puisne mort- 
gagee paid Rs. 2,154 on aoooant of the said 
decree to save the mortgaged property from 
foreolosnre. Under seotion 74 of the Transfer 
of Property Aofc (IV of 1882) the plaintiff is 
entitled by virtue of that payment to the 
rights held by a prior mortgagee and can 
olaim foreolosnre of the mortgage, unless the 
mortgage money is paid to him in full by 
Naeir Husain' and the legal representatives 
of Nawab Husain, the other mortgagor. 
The Court below refused to allow him any 
relief against the minor, Nisar Husain, 
with respeot to this item, beoause be bad not 
impleaded the mother and sister of the 
minor, who were also interested in the mort* 
gaged property. Under Order XXX IV, 
rnlelfOftbe Code of Civil Prooednre it is 
neoessary that all persons interested in the 
mortgaged property should be impleaded in 
order that they may have an opportunity to 
redeem, but no snob objection was taken on 
behalf of the minor at the Grsfc bearing of the 
suit. Order I, rule 13, of the Code provides 
that all objeotions on the ground of non- 
joinder or misjoinder of parties shall be taken 
at the earliest possible opportunity and, in 
all oases where issues are settled, at or before 
euoh settlemeut, and any sush objeotion not 
so taken shall be deemed to have been waiv- 

I» rule 9, provides that no suit 
s all be defeated by reason of non-joinder of 
parties, and the Court may in every suit 
eal with the matter in controversy so far 
M regards the rights and interests of the 
parties actually before it. In either view of 
, ® see no reason why the plaintiff 

s Quid not be allowed a decree to enforce the 

has acquired by virtue of 
® ^“®^® payment so far as the parties to 
0 present suit are concerned, 

t only remains to notice the eround of 

tw Muhammad Ali, one of 

0 of0ndaDts. He claims priority over the 
mor gagee rights which the plaintiil seekd 
0 eii orce, on the ground that he had iiofct.cl 
0 jadgment-debtor, Nazir Hu'^ain, fo pay 
P a prior mortgage effected bv M.zir 
nsain and Nawab Husain in favour of 

n# °i!- °° the nth July 190 I, in respect 

Sarui Mai had obtained a prelimi- 
uacree for foreclosure on the 1 i'ih Sep- 

Umber 1910 (Exhibit 02). It thit 

«»»ir Uaeain borrowed Ri. 2,000 from the 
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Allahabad Bank, Limited, on the 4tb Decem- 
ber 1911 to pay up that decree with the 
assistance of Muhammad Ali, who joined him 
as surety, by ezeoUtiug a promissory note 
in favour of the said Bank (Exhibit Gil). 
Muhammad Ali admits that Nazir Husain 
took him to the Allahabad Bank to get 
the loan for him and that he joined in 
ezeonting the promissory note, as the 
Bank required that it should be executed 
by two persons. Banke Lai, the account- 
ant of the Bank, states that Muhammad 
Ali told him that the loan should be given 
to Nazir Husain and that he, Muhammad 
Ali, would sign the note to help him to 
get it. Instead of paying the money borrow- 
ed from the Allahabad Bank, Limited, to 
Sarni Mai, Muhammad Ali got Sarni Mai 
to sell the decree to him (Exhibit C4) 
and subsequently applied for the sub- 
stitution of bis name in the place of the 
decree holder (Exhibit C5). As the money 
was actually paid by Nazir Husain, the 
decree was thus practically discharged. On 
the 4th June 1912, Muhammad Ali ac- 
cordingly 61ed an application in the Court 
which passed the decree, stating that he 
had relinquished the entire decretal money 
in favour of the judgment-debtors, one of 
whom was Nazir Husain, and bad no 
claim left in regard thereto (Exhibit G6). 
Subsequently he obtained a deed of mort- 
gage from Nazir Husain on behalf of 
himnelf and as guardian of his minor 
nephew, Nisar Husain, for Rs. 2,000. It is 
in respect of this deed, which was exe- 
cuted on the ^Oeb September 19L3, that 
he claims priority. He, therefore, paid the 
money due to the Allahabad Bank, Limited; 
but that payment should not be confounded 
with the payment, which bad been made 
by Nazir Husain on account of the decree 
held by Sarni Mai, from the money borrow- 
ed. fiom the Bank, for the payment o£ 
.vhich Muhammad Ali stood security. We 
feel satiseed that the money was in reality 
borrowed by Nazir Husain from the Bink 
and paid in satisfaction of the decree, and the 
mere fact that Muhammad Ali stood surety 
for him does not entitle him to olaim 
priority in respeot of the . mortgage which 
he subsequeutly obtained from Nazir Husain 
in consideration of the same. 

It is also urged that the deed of fnrthet 
obarge, which the plaintilE seeks to enforeg 
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was antedated in order to defeat the olaim of 
Mnhemmad AH to priority. The learned 
Sobordinate Judge was of opinion that 
there were oiroamstanoes, which jnstided 
the saspioion that the said deed had been 
antedated; bat we are unable to support 
the oonolueioD at which he has arrived. 
There is direct evidence to show that the 
deed of further charge was executed on 
the date which it purports to bear. The 
registration of the deed was delayed, be- 
cause Nsz'r Husain bad promised to attend 
the regietration cffice on the day following 
the execution of the said deed but did not 
do 80 and the mortgagee thereafter fell ill. 
As pointed out by their Lordships of tbe 
Privy Council in Mina Eutnari Bibi v, 
Bijoy Singh Vud^-uria (2), there is 
a pre'^umptioD that the document was exe- 
cuted on the date it bears. That pre- 
sumption has not been rebutted by tbe 
delay in the registration of tbe deed, 
which has scffinentiy been explained. 

We allow tbe appeitl accordingly and 
modify tbe de ree of the Court below in 
so far that instead of tbe personal decree 
against tbe minor defendant No. 2 we allow 
tbe plaintiff a simple m mey decree for tbe 
recovery of a l4/^4th8 share of half of 
Rs. 1,020 1-0 and a similar share of haif of 
Rs. 1,43d 11-iO with interest thereon at 6 
per cent, per aonum from the 18th Octo- 
ber >913 ani the 23rd September 1913, 
respectively, up to tbe date of paymint 
against tbe property of Nisar HosaiQ 
and further direct that the mortgagee rights 
held by the plaintiff by virtue of his 
having paid the decree for foreclosure, 
held by Qbulam Husain and transferred to 
Mufammat Sakina, shall be enforceable 
against tbe entire proparty mirtgtged with 
G>nhm Husain, inoluiiog tbe interest held 
by the minor. That portion of tbe decree 
which recognises the olaim of Muhammad 
AU to priority will be set aside. The 
plaint. S appellant wdl in the olroamatanoes 
get bis costs in proportion from tbe do- 
fendants-respondents, who will baar their 
own costs cf ibis appeal. 

Appeal allowed. 

(2) 40Ind. Gas 2*2; 21 C W. N 6S5; I P. L.W. 425- 
5 L W. 71 i! 3i M. L. J. 426{ 21 M. L. T. 314; 16 A. L. 

J. 3H2; 26 0. I'. J. '^0*5 49 Bom. L. E. 424; U9l7y M. 

W. N. 473; 44 0. 162; 41 1. A. l72 (P. C.). 
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CALCUTTA HIGH COURT. 
Appeals pkom AppfiLL4TB Uggrees Nos. 4j 

AN1> 103 OF 1918. 

June l3, li^l9. 

Present: — Mr. Justice Cbatierjea and 

Mr. Justice Duval. 

In No. 46 op 1918 

JOGESH CHANDRA ROT— Plaintiff 

— Appellant 
tersus 

MOKBUL ALT OHOWDHURY ahdotbebs 

— DaFfiNPANTi— R bsPONDBNTS. 

In No. 103 of lOld 

MOKBUL ALI CHOWDHURT and OTHBaS 
— Defendants — Appellants 

versus 

JOGESH CHANDRA ROT— Plaintiff- 

RBSPONDKNr. 

Civil Procedure Code (Act V oj 1908^, 8 9P— 
Enhancement of rent of two etmams, swifc ior-~Mi8‘ 
joinder of causes of action — Misjoinder not affecting 
merits — Bengal Tenancy Act (Vlll B 0. of ISbS^, ss. 
7, 9,30, 37, 19l, 19 i— Temporary settlement holder^ 
right of^ to enhance re/tf— Etmam tenancy^ nature of^ 
Rent, customary rate of — Enhancement, method of, 

% 

A suit for enhancement of rent of two etmams, 
where the plaintiff and defendants are the land- 
lord and tenants of both and have the same interest 
in each, is not bad for misjoinder of causes of action; 
the misjoinder, if any, is merely technical and does 
not affect the merits of the case within the meaning 
of section 9!4, Civil Procedure Code. [p. 861, col. 2 ] 
Neither section 9 nor section 37 of the Bengal 
Tenancy Aot is a bar to the enhancement of rent by 
a temporary settlement holder, as such holder is, by 
virtue of the terms of sections i9i and iv-Zoftbe 
Act, not precluded from exercising the ordinary 
powers of a landlord under sections 7 and 3U of 
the Act. [p. 8>/, col. 1-3 

An etmam tenancy is a tenure not held at a fixed 
rate of rent and the rent thereof is liable to be 
enhanced under the ordinary procedure under 
section 7 of the Bengal Tenancy Act. )’p. $ * 2 , col. 2 J 

A rate of rent fixed fiity years ago and which is 
not the rate on which the tenancy is held since 
the last Settlement, cannot, in a suit for enhance- 
ment, be regarded as the customary rate. [p. tia/, 
col 2 .] 

^herein a lease a progressive rent is not fixed 
at its inception, and the leaso is not a reclamation 
lease, the full rent is liable to enhancement, [p 8*)3» 
col i.J 

In a suit for the enhancement of rent of a tenure 
where a customary rate of rent is not proved, the 
method of dividing equally the net profits of the 
tenure between the landlord and the tenure-holder 
is correct, [p 853, ool 2. | 

Appeal against the deoraes of the Distriot 
Judge, Chittagong, dated the 2 ist of Sep- 
tember 1917, affirming that of the Subordi- 
nate Judge, 2ad Court at thatjplaoe, 
thej27th November 1916. 
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Babns Jogesh Oham^ra Hoy and Tarnlceswar 
liath MitieTf for tbe ^ppellanl in No. 46 and 
Baba Ohandra Sekkar Se:i for tbe AppeU 
lanteinNo. 1C3. 


Babas R nn Ohandra Maoumdar and D. L, 
Ka$tgxT^ for tbe Bespondents in No. 46 and 
Baba Tardkeshujar Nath Mitter^ for the Res* 
pondent in No. Iu3. 

JUDGMENT. 

No. 103 OF lyis. 

The plaintiff as landlord sned tbe defend- 
ants as bis tenants in respeot of two 
Etmams, olaiming that tbe rents of tbe 
same are enharoeablei and that tbe existing 
rent of Rs, 25:J*12 0 be raised to Ra. 2,151 
per annnm. 

Tbe defendants* main oontentions were 
that tbe soit was not maintainable in tbe 
form in which it was brought, as enhance- 
ment of rent of two Etmams ooald not be 
claimed in a single aoit, that the rent had 
been settled by tbe Settlement Officer and 


was not liable to enhancement daring tt 
period of the settlement, that the rents < 
Etmams are permanent and not enbanci 
able and that tbe amoant of increase olain 
ed was nnjastidable. They farther claime 
that the Ecmams in qaestion were held t 
them in oooapanoy right. 

learned Subordinate Jadge held thi 
the Etmams were tenares and that the rei 
was enhauoeable. As to the rate of enhanc 
ment he fonnd that there was no customa 
rate; he fuund on the admissions of i 
defendants themselves that the collection 
rents made by the defendants from ch< 
cants was R*. 5^8 a year aud the r 
proets from the khas lauds Rs. 405 h 
® ^6r dedaotiDg oercatn obarges fjr oolU 

of toe emt)ankmei)t;i 
toond the net proGc to be R^. =i4, wni 

n® considered should be divided tqav 

etweonthe landlord and the tenurd- hoiJoi 

ae. therefore, gave the landlord plaint 

decree for an enhanced rent up to tis. 1 < 

mth ceases and allowed him i .n of tho j 
of the suit. 

District Judge in -.on. 
rme the S ibordinaie Judge's doo--t, 

aniM^* 0* iJ3 of i9l8 the ceuan i 
nn olaimiDg that there juld 

all. that the duio o.oa 
^ owtug to misjoinder and ramni otu 

No appear below, i i 4.poa 

of 19x8 Che plaiaciff aUo appeal 


claiming that the tenure-holders are not 
entitled to retain half of the net rentals 
and should not be allowed as their pro6t 
more than 15 per cent, of tbe rent piui 
their charges for collection. The facts about 
tbe tenancies in question which are not dis- 
puted in this Court areas follows: — 

Tbe lands are in a temporarily settled 
estate, of which when tbe lands were origi- 
nally settled Kara Ohandra Roy was tbe 
proprietor noderGovernment in respect of two* 
thirds share and Tarani Charan, Sadak All 
and others held the one- third share. The area 
settled is 33 drones i.e., over 500 bighaa. 
Bjtb the shares in tbe lands in suit were 
let oat by the then proprietors under Gov- 
ernment to the predecessors of the defend- 
ants, the one third share by an oral lease 
and tbe two-thirds share by a written lease 
in or about 1864. Tne rents then fixed 
were R^ 73 in respeot of tbe one-third 
share and Rs. 137-iO in respect of tbe 
two-thirds share. Subaequently the proprietary 
interest in each share fell into the pos- 
session of the plaintiff. 

In 1895 there was a settlement proceed- 
ing and in that proceeding tbe Secclement 
Officer settled fair rent for the one-third 
share at Rs 113 and in tbe two-tbirds share 
at tts. 139 12. He also recorded the two ten- 
ancies in separate entries in tbe Khatians as 
those of settled raiyats. 

Toe points ruiseol before ns in appeal 
by the defendants are five in numoer. It 
is first contended that the suit is not 
mdiiHttioable, as tbe two Etmams, one by 
written leate ii- the two-tbirue snare and one 
b> .t-asein tbe one-third snare, are uistiuot 
and so tiiere should have been two snifis, 
one id rt-.speot of each E.maia. in this 
case, hoarevsr, the plaintiff and defendants 
are the landlord and tenaocs ot bota tne 
Fj oiiiaH aud have the same interest in each. 
i'.'.-* u -j dais ’, casref jra, it any, is msrely 
lecmnioal, as tbe claims to rent can be 
split up lu tne pr >pji‘Cija ot two-cnirds and 
ooe third. Tud miejoiuder does not, there- 
r >id, affect tne merits of tne case and so under 
seociOQ Oivil Procedure Code, there is 
DO ground i^«. cieuiissiog the saits in ap- 
peal or remaniihg tne case on this ground. 

The next oonteution is that the rent hav- 
ing been settled by tbe Settlement Officer 
under Chapter X of the Bengal Tenancy 
Act in a temporarily settled estate^ the 
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Ooart oanDot daringr the pendenoy of the 
settlement made by Government with the 
proprietors enbanoe the rent either nnder 
section 7 or seotion 30 of the Aot. In a 
temporarily settled estate, it is argaed, rent 
oan only be enhanoed or varied at the time 
of the re settlement under the provisions of 
seotion 191 and section 192. 

In support of this oontention the learned 
Pleader for the appellants referred to the 
oase of Ambica Ckaran Ohakravirti v. Joy 
Ohandra Qhosh (1) and the oase of Baikuntha 
Nath Ohose v. Sodananda Mohapatra 
(2). These two oases, however, only lay 
down the rule that it is an unrebuttable pre* 
sumption that the rent settled under Chapter 
X in a temporarily settled estate is the 
proper rent at the time it is settled and 
that the entries in the rent-roll of snob 
rent are ooDolusive evidenoe of the amount. 

Por the respondent we are referred to 
a passage in the judgment of Banerjee, 
J., in the oase of Zamtr Mandat v. Obpi 
Sundri Dosi (3); “ It is open to the Civil 
Court to go behind the Collector’s Jama> 
bandi and ascertain the true rate of rent 
payable. It has been held that a tenant 
is not bound by the rent rejorded in the 
Collector’s Jamabandi : If the tenant is not 
bound by the reoord, there is no reason 
why the landlord should be held to be 
hound by it In the present oase it has 
not been even pleaded that the settlement* 
holders under Government, when aooepting 
the settlement, entered into any engagement 
not to raise the rente, nor do we 6nd any 
authority for the proposition that a tem- 
porary setilemeot'holder is, by virtue of 
the terms of seotion L9l and seotion 192, 
precluded from ezeroising tbe ordinary 
powers of a landlord under seotion 7 and 
seotion 30. The present rent was settled 
in 1895 under seotion lOA of the Bengal 
Tenancy Aot and this suit was instituted 
in September 1915,21 years after tbe last 
proceedings for inoreasing the rent. En- 
hanoement, therefore, is not barred either 
under section 9 or seotion 37 of the Aot. 

The third point taken is that as in the 
settlement Record of Rights the defendants 
were reoorded as settled ratyati, their rent 
can only be enhanoed on the basis of an 

(1) 4Ind. Oas. 470: IB 0. W. N. 210. 

(2) 46 Ind. Cas. 287; 23 C. W. N. 516, 

32 C. -i63at p. 461 Note, 






oooupanoy raiyat. The Court has wrongly 
held them to be tenure-holders and prboeedea 
to 6x the rent under seotion 7 of the AoE. 
Further, even if seotion 7 applies, tWe is' 
a customary rate set out in the written 
lease and so the rent can only bd 
under section 7(2) on this ousiomary rate. 
The Etmams, however, appear clearly to be 
tenures and not mere occupancy holdings, 
nor in the written statement of the defend- 
ants is it dehnitely contended that they 
are only rayati holdings. 

In both shares they are over lOD bighai 
in area, and the written statement shows 
the defendants have sinde a long period 
been establishing tenants thereon for ouUt- 
vation and though part is khaa, for the 
majority of the land they only receive rent 
from 6ona fide cultivators who have their 
residenoea in the land. The tenancies have 
all along been described as' Etmaois and 
Etmams are usnally tenures. We hold, there- 
fore, that seotion 7 of tbe Bengal Teuandy 
Aot applies as to enbanoement, finding the 
Etmams to be tenures. 

As to the oontention that the enhance- 
ment should only be at a customary rate, the 
lower Court finds that the plaintiff failed 
to prove any oustomary rate. Tbe appellants 
urge that tbe rate set out in the written 
lease of 1272 is tbe oustomary rate. We 
do not agree with this oontention. That 
was tbe rate 50 years ago. It is not the 
rate even on wbiob the tenure is now 
held sinoe the last settlement and oinnot be 
the oustomary rate at tbe present time. Tbe^ 
findings dispose of the appeal as to tbe one- 
third share held nnder the oral agreement. 

Tbe other two points relate to the Iwo- 
thirds share only held under the written 
lease. It is urged that snbjeot to seotion 
191 and seotion 192, Bengal Tenanoy Aot, 
tbe written lease in this share created a 
tenure at fixed rates in perpetuity, and 
that the rate at whiob tbe rent should be 
oaloulated should be aooordiug to tbe rate 
fixed in that lease. As to the olaim that 
the lease oreated a tenure held at fixed 
rates we are referred to tbe oases of Soora 
Soonderee Dahea v. Oolam All (4), Huro Praadd 
Roy Ohowdhry v. Okttndee Ohurn Boyragee (6), 
Robert Wataon 4* Oo. v. Radha Nath Singh (6) ^ 

(4) 19 W.B. 14*. ' * 

(6) 9 0. 506; 12 0. L. R. 26.] 

{6) 1 C. L. J. 672^ 
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and Bam Dayal Qiri y. Mtdnapur Zemindary 
Co. (7). Tliese oases, however* only lay down 
that reolamation leases held for a long 
period without ohanges of rate of rent, or 
in whtoh there is a progressive rent for a 
few years and then fall rent, are not liable 
to enhanoement. In the oase of the present 
lease, there was no progressive rent 6zed 
at its inoeption, nor is it a reolamation 
lease; for the lease itself shows that at the 
time of its inoeption the major portion of 
the land was already oaltnrable. The 
principle, therefore, of these oases does not 
Apply in the present oase. 

It is urged next that the statement in the 
lease that for default in the payment of rent 
the tenure oan be put to sale under Regulation 
Vllt of 1819 and the faotthat the only olause 
as to inorease of rent is one whioh says 
that the Khila lands will be let out as 
they beoome oaltnrable at the rate of the 
ouUivated lands show that the tenure 
is one at fixed rates. Bat as was pointed 
out in the oase of Vpiniralal Qupti v. 
Jogeih Ohanira Boy (S), tbs rent of a tenure 
IB always liable to enhanoement unless the 
landlord has precluded himself by oontraot 
or is estopped by law and the mere fact 
that the parties have agreed that resort 
may be bad to the Patni Regulation to re- 
oover arrears of rsnt oannot mean that the 
rant is permanently fixed. Oar finding, 
therefore, is that tbetwoEtmams are tenures 
not held at a find rate of ren^, and rent 
18 liable to be enhanoed under the ordinary 
prooedure under seotion 7. Asn) oustomary 
rate has been proved, wa hold that the 
method adopted by the lower Court in 
fixing the rental is oorreot. 

This appeal will, therefore, be dismissed 
with oosts, except that in drawing up tha 
decree the rent for each tenure will be 
separately shown in the one-third and two- 
thirds shares. 

No. 46 OK 1918. 

The only question in this appeal lor 

the proportion of the gros) rantal aU'>-vai 
to the appellant landlord i.i 
pf the tenures is saSfiiient. Iv-vor 

Courts, considering the go - :;dphioal 
position of the tenure which Is n?.u* tr the 
oay of Bengal aud needs cousi'icr;i.ble sums 

/P I 786: 15 0. W. N. 

3S Fnd Caa. 56; 22 0. W. N. 


to be spent on it for the maintenanoe of 
embankments to keep out salt water, have 
allowed the tenure-holders to retain after 
oertain dednotions for oolleotions and re- 
pairs half the net rent. The landlord claims 
that the tenure- holders should only retain 
15 per oent. of the rent after deduoting 
ooet of oclleotion. We have fully oonsidered 
the arguments addressed us and the findings 
of the lower Courts and bold that in the 
oiroomstanoes of the tenures the lower 
Courts, in view of the finding of faots, 
have exercised their discretion rightly in 
making the allowanoes to the tenure-holders 
that they have made. 

We, therefore, Idismiss the appeal with 
oosis. 

Appeals distnissed. 


LAHORE COURT. 

First Civil Appeal No. 622 op 1916. 

December 11, 1919. 

Present: - Mr. Justice Sbadi Lai and 
Mr, Justice Broadway. 

NASIR ALI shah, minor son and re- 
presentative OP HUSSAIN ALI SHAH, 

DECEAMEU THROUOQ SARDARALI 
SHAH. AND OTHERS — DEPENDANTS — 

Appellants 

tersus 

Musammat SUGHRA BIBl — P laintipp 
AND Mtisammat DMAT-UL- BATUL — 
Dependant — Respondent, 

Mtihamin'idnn lyiw—Will — Assent of heirs, effect of 
— Testator, mhelher can make gift over after absolute 
estate. 

.\ testator cannot, under the Muhammadan Law 
m&l'e a gift over after a vested bequest of an 
alisoiate estate [p. 856, cols. 1 & 2.] 

Where a Will made by a Muhammadan is assent, 
el to by his heirs after his death, the assent 
merely validates the document, whioh must how- 
ever, bo construed according to the ordinary * rules 
of Muhammadan Law governing Wills, [p. 864. ool I- 
p. 865, ool. 2.J I • » 

First appeal from the deoree of the 
Senior Subordinate Judge, Lahore, dated 
the 20th December 1915. deoreeing the 
claim in part with proportionate oosts 

Bakhehi Teh Oftand and Malik MuUmmad 
Eussatn, for the Appellants, 
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% 

Ohandhri Shahah ud-Bin^ for the Bespood- table will assist in a oomprebension 
ents. of the ease: — 

JUDGMENT, — The following pedigree*' 


MADAD ALI SHAH 

I 


I % I 

Ahmad Ali Shali=Afusamwaf Susfhra Bibi Mwsammat Umat-ul-Batul, Walait Ali Shah ag^d 7, died on 

Plaintiff. defendant No 2 10th April 1910. 

=Hu88aia Ali Shah 
Defendant No. 1 


Oo the 18th of Deoember 1907 Madad 
Ali Shah executed a Will (printed on 
page 3 of the paper-book) which was 
duly registered on the 20th of December. 
Ten days later, i.e., on the 30th of 
December 1907, Madad Ali Shah died 
(page 9 of the printed book). By his 
Will he devised all his real and personal 
estate to his sor, Walait Ali Shah, then 
a child of tender years, and appointed 
his daughter Musammat Uruat ul Batul 

the guardian of Walait Ali Shah’s person 

% 

and properly. He also direded that in 
the event of ber death during Walait 
Ali Shah’s minority her husband Hussain 
Ali Shah, who was also the testator’s 
nephew, should succeed as guardian of 
the bey. Finally, be declared that io the 
event of the death of Walait Alt Shuh, 
Hussain AH Shah was to succeed to the 
entire estate. The Will was invalid under 
Muhammadan Law in spite of the fact 
that both Musammat Sugbra Bibi and 
Musammat Umat ul Batul had attested it 
in token of their assent to its terms. As 
they, however, expressed their assent to 
the said Will subsequent to the death of 
Madad Ali Shab, it became a valid Will 
and Walait AH Shah took a vested and 
absolute interest in the estate devised to 
him by bis father. On the 10th of April 
1 10 Walait AH Shah also died (tide 
Exhibit P. iO on page 10 of the printed 
book). On the l4th of May 1912 Musammat 
Sugbra Bibi instituted the suit which has 
given rise to this appeal. The defendants 
were Hussain AH Shah and Musammat 
Dmat-ul Batul, and Musammat Sugbra 
Bibi claimed half of the property left by 
Walait Ah Sbab. Various aUtgations were 
n.bCle in the plaint as to the manner in 
wbiob Musammat Sugbra Bibi had been 
induced to give her aseent to the Wilj, 


but it was claimed that in any event as 
the parties were governed by Shia Law, 
the plaintiff was entitled to half of the 
property which she claimed. The defend* 
ants died a written statement (page 55 
of the printed book) in which they 
traversed the various allegations made in 
the plaint, and averred that the parties 
belonged to the Suuni school of Muham- 
madans, that the Will having been assented 
to was valid in its entirety and that under 
it Hussain AH Shah took the entire 
property on the death of Walait AH 
Sbah. The learned Senior Subordinate 
Judge held that the Will had been duly 
executed and that the plaintiff and Musam^ 
mat Umat*al Batul having asseuted to it 
after the demise of the testator, it was a 
valid Will under Mubammaoan Law. He 
also held that the parties were Sunnis 

and that the property devolved according 
to the Sunni school of law. A claim 
advanced by Hussain AH Sbah for 

compensation was rejected and the plaint- 
iff was granted a decree for one^third 
of the property which had been left to 
Walait AH Shah by his father Madad 
Ali Shah. 

Against this decree appeals have been 
preferred by Hnssaln AH Shah and 

Musammat Sugbra Bibi. The former 

attacks the findings of the learned Senior 
Subordinate Judge and claims that the 
suit should be dismissed, while the latter 
claims that the parties followed the Shia 
school of law and that she was entitled 
to a decree for half of the property 
claimed by her in tbe suit. Hussain Ali 
Sbab died during tbe pendency of these 
appeals and while in the appeal filed by 
him, No. 6:^2 of 1916, bis legal representa- 
tives have been correctly brought on 
to tb 9 record, in the appeal filed by 
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Muiammat Sughra Bibi, No. 944 of 
19i6, bis minor son Nasir AH alons has 
beon impleadod. Ohandhri Shabab od Din 
on her behalf has, however, withdrawn 
her appeal and we are QO longer oon- 
oerned with it. It will be dismissed. 

Id Appeal No. 622 of 1916 Bakhsbi 
Tek Ohand for the appellants ooctended that 
the Will made by Madad Ali Shah, bavin? 
been rendered valid by the oonsent of 
Musammat Soghra Bibi and Musammat 
Umat-nl Batol, was a gOQd Will and that 
all its provisions mast, therefore, be en* 
foroed inolnding those oontained in the 
7th olanee. By this olanse the property 
was devised to Hassain Ali Shah on the 
death of Walait AH Shah. Bakhnhi Tek 
Ohand also contended that the Wtll was 
consented to as a family arrangement 
which oonld not, therefore, be ignored and 
which the respondent was estopped from 
seeking to avoid. He farther contended 
that Hassain Ali Shah sbonld be re* 
imbarsed for the expenses inonrred in 
improving the property and in connection 
with the last illness of Walait Ali Shah. 

With regard to the question of com- 
pensation, there is no evidence that any 
improvements were really made sabseoaent 
to the death of Walait Ali Shah in 19 »0, 
and the expenses for the boy’s last illness 
mast necessarily have come oat of his 
estate. We hsve no hesitation in agreeing 
with the Senior Subordinate Judge in 
holding that the appellants are not entitl- 
ed to anything in this respect. 

With regard to the qoestion of the 
enforcement of the Will in its entirety 
we are nnable to hold that the content 
of Musammat Soghra Bibi and her sister 
was given as a family arrangement, and 
we are not pressed by the authorities 
cited by the learned Vakil, vit , Musammat 
Nurai Bibi v. Qhulam Bassan Shah (i. anti 
Muhammad Umar Ali v. Aman AH 
as we consider that they affor-.l t o 
assistance in the present case. 

Now Walait Ali Sbah Buooeeded to a>it 
Rbsolnte estate on the death of 'u^ tt-'-hor, 
and under no system of law oau 
make a gift over after a vested. b3fjae9t 

fe’U) 20P. L. E. 1901. ^ 

T> 261 P. L. R. 1011, 170P..W. 


of an absolute estate. The clause in 
question is repugnant to Muhammadan 
Law and cannot, we consider, be given 
effect to. In this connection Abdul Karim 
Khan V. Abdul Qayum Khan (3) is a case in 
point. There a Muhammadan executed a 
Will leaving his estate to bis three sons 
and giving to each of them certain 
specific property, with a proviso that none 
of them could alienate the prnnerty 
devised to them which on the death 
of any of them witbont issue must go to the 
surviving brother or brothers or his or 
their heirs. Ooe sou having died, bis full 
brother took possession of the property which 
bad been devised to him- The half brother 
thereupon sued for half of the property 
claiming to be entitled thereto under the Will 
which bad beeo validated by the consent of 
the heirs after the death of the testator. It 
was held that while the assent of the heirs 
rendered the docnment valid, it must be oon* 
strued according t> the ordinary rales by 
which a depd or will should be construed ac- 
cording to the law governing the parties, v/e., 
Muhammadan Law, and that the provisions 
restraining alieoatioo and the condition as to 
tbs devolution of the property on the death 
of any of the sons were void. With this vie v 
we are in complete accord, and hold that 
Walait AH Sbah took an absolute estate and 
that the provisions and condition as to the 
devolution of the property after his death 
were void. It is clear, therefore, that on the 
death of Walait Ali Shah the property devol- 
ved nnder the rules laid down by Mubamma- 
dan Law and as the appeHaot himself alleged 
that the parties followed the Sunni school, 
this appeal fail**. We accordingly dismiss 
both the appeals, but in the oiroums anoes, 
leave tne parcies to bear their own costs. 

Appeals dismisesd. 

( 3 ) 23 A. 342; 3 A. L.U. 131; A. W. N. (1908) 25. 
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OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Oivii, Appeals Nos. 55 and 67 

OP 1918. 

November 12, 191P, 

Presevit : — Pandit Kanhaiya Lai, A. J. 0.,. 
and Mr. Lyle, A. J. C. 

MAKUND SINGH and otbers — Defendints 

■ — ApPBLLAhTS 
vfnus 

KALKA SINGH and others — Plaintiffs — 

Respondents. 

Custom^ prooj of — Local cttston — Family cu8to7n — 
Bui-den. oj prooj — Presumption’^Trespassej' planting 
groveSy whether grove-holder. 

Where in a case a local custom pertaining not 
only to the persons belonging to the sub-caste of the 
parties to the case but also to the persona belonging 
to the other snb-castes of (he same caste is alleged 
to exist, it is sufficient to prove the custom so far 
as the particular sub-caste under consideration is 
concerned and it is not necessai-y for the purposes 
of that case to prove the custom so far as the other 
sub-castea are concerned, [p. 857, col. 2; p. fc68, 
col. 1 J 

Where a local tribal custom is pleaded and it is 
proved that it exists in the tribe of the locality, 
the>e is a very strong presumption that any par- 
ticular family of the tribe in that locality is bound 
byttat custom, although evidence may not have 
been adduced to prove that the custom pertains to 
that particular family. In such a case the burden 
of proving that the custom does not obtain in that 
particular family lies on the person who says so. [p 
859, col. 1.] 

Zlmammat Parhati Knar v. Rani Cha7ulrapat Kuar 
9 0. 0. 94, explained. ’ 

Thakurdin Singh V. yfusam mat Bhagwant Kuar, ?2 
Ind, Cas 734; 2 O. L. J. 629, distinguished from 

A person who plants groves on property to which 
he has no title cannot, on being ousted from pos- 
session, be given the status of a grove-holder in 
respect of the groves, possession of the groves going 
with the land on which they stand, [p. 8^0, col. 1.], 

Appeals from the decree of the Addi- 
tional Sobordinale Judge, Hardoi, dated 
5th April 1918. 

Baba Bisheshwar Nath Srivastava, for the 
Appellant. . 

The Hon’ble Pandit Gokaran Nath Misra 
and Babu Ram Frasad, for the Respond- 
ents. 

JUDGMENT. — The pioperty which fa the 
aobjeot of dispate in the present case 
belonged to one Bbawani Singh, a Panwar 
Th&kar of the Hardoi district. Plaintiff 
No. 1, Ealka Singh, is (be eon of Bbawani 
Sit gh’s Bret cousin, Chhedi Singh, and plaint- 
iffs Nop, 2 and 3, Deo Singh and Sheo 


Singh, are the grapdsooa of 
The defendant No. 1, 

is the daughter of Bbawani Singh- Defend- 
ants Nos. 2f 3 and 4i, Makppd < Singh, 
Jawahir Singh and Sardap Sinshi ai^e the 
sonv of Mtisammat Mabarani, another danffh* 
ter (deceased) of Bha^api. Sipsfhj find 
defendant No. 5, Jai Cband Singbi' is the 

father of defendants Nos. 2 to 4. 

• * 

Bbawani Singh to wboin the property 
belonged died long ago and was sdaoeedad 
by bis widow Mt^sammot Gala!) jSanwpr. 

In 1879 Muiammat Gnlab Rnnwar trans- 
ferred the property by deeds of gifts to 
her daughter Musammat Bal Kahwar and 
her grandson Jawahir Singh, defendants Nos. 1 
and 3. In 1?88 the plaintiff Kalka Singh, 
representing himself to be the next rever- 
sioner of Bbawani Singh, brought two de- 
claratory suits igiinst Musammat Q-qlab 
Kunwar and her transferees and obtaipsd 
decrees by which it was declared ^faat 
the deeds of gilt executed by Mukammai 
Qulab Kunwar should have no effect against 
the reversioner after her death. In 19|.0 
the defendants along with MusammCit Gulab 
Kunwar, without joining the plaintiffa as 
parties, submitted the question of snocession to 
the estate left by Bbawani Singh to arbitra- 
tion and the arbitrators decided that Makupd 
Singh should succeed to the whole estate, with 
the exception of certain guzaras which were 
allowed to the other defendants. Gulab 
Kunwar died in January 1912, and the plaint- 
iffs brought the present enit for possession 
of the estate left by Baagwani Singh, alleg- 
ing that among Pan war Thakurs danght^s 
and daughters’ sons were excluded from in- 
heritance and that they were the neareet 
reversioners. They also olaimeil morjigagee 
possession of a l«anna share in the village pf 
Matkari, on the ground that the mortgage 
had been acquired by Musammat Gulab 
Kunwar out of tbe profits of her husband’s 
estate and the name of Jai Cband Singh de- 
fendant No. 5, who was the son in law of 
Musammat Gnlab Kunwar, had beep ficti- 
tiously entered in tbe mortgage deed As^uiii^rt- 
gagee. The plaintiffs also claimed meape 
profits for the period during which they 
had been kept out of possession by tbe de- 
fendants. 

.Th^e defendants did not adoitt the rela* 
tibnsaip claimed by the plaintif^i 
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Bh^wftDi SiDgh. They denied the oastom set 
ap by the plaintiffs and pleaded that the 
defendants Nos. 1 to 4 as daughter and 
daughter's sons of Bhawani Singh were 
entitled to inherit this estate. They farther 
pleaded that by an oral Will Bhawani Singh 
had bequeathed all his property to Makund 
Singh defendant No. 2, that under the arbi- 
tration award of 1910 nfaioh had been aafei 
upon, the other defendants were in posses- 
sion of oertain portions of the property for 
their mainfenanoe. that the house in whioh 
Bhawani Singh lived had been entirely 
rebuilt by Makund dingh at his own cost, 
and that oertain groves bad been planted by 
Makund Singh and Jai Chand Singh and the 
plaintiffs oonld have no right either to the 
house or these groves. With regard to the 
1 »nna share in village Matkari the defend- 
^t No. 5 pleaded that Musamm.'it Grulab 
Eunwar had nothing to do with the mort*' 
sage and that be was the real morf» 


?3gee. 

The learned Subordinate Judge found that 
the oustom set ap by the plaintiffs was estab- 
hsbedi under whioh daughters and daughters’ 
^ns in the tribe of Panwar Tbakurs to whioh 
Bhawani Singh belonged were exoluded from 
inberitanoe.tbat the plaintiffs werethe nearest 
^versioners to Bhawani Singb, that Bhawani 
*SiDgh had not made any oral Will in favour 

fk that it was not proved 

bat Bhawani Singh’s bouse bad been rebuilt 

, No. 2 and that the groves 

ftd been planted by Musammat Gulab 
UDwar and the defendants were not entitled 
to retain possession of them. With regard 
I? share in the village of Matkari he held 
^at the mortgage had been taken not by 

Gulab Kon war out of the profits 
01 her husband’a property but by Jai 
^aud Singh defendant No. 5 himself. 
Ai*. mesne prcfics he lound 

o* pHint’ffs were entitled to m > 

fk*^ o* whioh they olaim&'l. 

these findings he gave the plaiutr 

oree ^ or possession of all the ni’ io-n iy in 
suit with the exception of ton ' ) 

B in Manzi Matkari and f r 1 

all with proportionate oostj against 

an the defendants. 

^his deoree two appeals fi!-.ve been 
and fk*°* 1918 by Aiai iujd 8ingh 

*0hand i ' ^ 

ftpd this jadgment will 


/ J 

a 
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cover both these appeals. In the petition 
of appeal filed by Makund Singh praoti- 
oally all the findings of the lower Court 
adverse to him have been attaoked, but 
the learred Advocate who baa argned the 
appeal baa confined his argument to two 
points only. He urges, first, that the eas- 
tern set up by the plaintiffs has not been 
established and second, that in any ease 
Makund Singh is entitled to retain pos- 
sessin of the groves as a grove-holder. 
After bearing the arguments we have not 
thought it necessary to call on the learned 
Advocate for the plaintiffs-respondents, as 
we are of opinion that the* oustom set 
op by the plaintiffs respondents Has been 
proved beyond any possibility of doubt 
and that the lower Court was right in 
its finding with regard to the groves. 

In paragraph 7 of their plaint the plaintiffs 
alleged that there was a custom generally 
obtaining in all Tbakur clans, and specially 
among Panwars, by whioh daughters and 
their SODS are excluded from inheritanoe. 
This alleged oustom was denied by the 
defendants and an issue was fixed: whether 
the oustom of fxolusion of daughters and 
daughters’ sons prevails in the tribe to 
whioh the deceased Bhawani bingh belong- 
ed. After issues were fixed, the statfmant 
of the plaintiffs’ Pleader was recorded in 
which he said that the custom set up by 
the rlaintiifs relates to all the tribes of 
Tbakurs ot the Hardoi district and he 
further added, ‘‘Among the Panwars, we 
claim that this oustem also prevails in the 
manner aforesaid.” On these statements 
the issue was mccl.fied as follows: 

Goes the custom of exclusion of daugh- 
ters prevail among Panwaas and all the 
other tribes of the Thakurs of the Hard^; 

lOt f 


would argue that m view of the statement 
mode by the plaintiffs’ Pleader the enstor 
set up by the plaintiffs was not a triba 
oustom pertaining to the whole tribe o 
Panwar Tbakurs but a looal custom per 

taining only to the Panwars and all othe 

Tbakurs cf the Hardoi district. Even if w 
were to accept this view of the pleadings 
we are of opinion that it has been amph 
proved that the custom exists among all thl 
Panwar Tbakurs of the Hardoi dietriS am 
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it 19 not ne3999<^ry for t'le piroo999 of the 
present o^oe to pr'Jve that all Ibe ofch^r 
tribes of Tiiakirs in the Sirdoi disirieb 
are boupd by the same oasbom. 

The toanb ul a^aez of nolaai than 19 vil* 
lai?es have been prodaced in whioh the 
exis^enoe of the alleged ouitom among 
Panwar Thakura is reoorded and tho^e 
tra ih uUaraez have been veriBed by haodreda 
of membeis of the tribe of Pan war Tbakara. 
It is urged by the learned Counsel for 
the appellants that these wajib ul ar^ez relate 
mostly to villages in Pargana Paehoha, 
whereas Bhawani Singh lived and his pro- 
perty was situate in Pargana Mallawan. It 
is also urged that among Panwars there 
are many sub divisions with different origins, 
that most of the waiib’Ul-a'fiez prodnoed 
record a oustom pertaining among D iara* 
nagri Panwars and that it ointot be as 
sumei that the same oastocn exists among 
other sub-divisions of the tribe of P^n v*r», 
and there is nothing to sh >w to whioh sub- 
division of the tribe Bhawani Singh 
belonged. We are clearly of opinion that 
there is no force in these argnments. Tt 
is true that certain witnesses have been 
prodnoed on behalf of the defen lants who 
are Panwar Thakurs, who state that they 
were told by their fithera that they did 
not belong to the same family of Panwars 
as the Panwars of B^ikhepir, the village 
in whioh Bhawani Singh reeid-d, bat we 
are of opiniso that these statemen's oannat 
be aooepted as evidence. The vilUgei in 
which these witnesses reside are so ne con- 
siderable distance from the village of B lik oa- 
pur, and there is nothing whatsoever to show 
that the persons who are alleged to have made 
the statements .had any special means of 
knowledge with regard to the Panwars 
of Bbikhapur or indeed that their means 
of knowledge was any greater than that 
of the witnesses themselves. The defend- 
ants in their written statements did n)b 
attempt to allege that there ware different 
sub-divisions of the Panwar Thakurs with 
different origins and different customs, nor 
do we find that a single qnestion was 
aeked from any one of the forty 
witnesses prodnoed on behalf of the plaiob- 
iffa to suggest the existence of any sunh 
sub-divisions, and it was not nntil the 
defendants began to prodnoe their defence 
wjtaesses that such a suggestion was 


made. It is pointed out that white in 

the greater numbsr of tho ttf-urass 

and specially iu tho^e of Pargana Pachpha 
it is stated that the ancestors of the 
Panwars of those villages came from Dha* 
ranagrt. the wajib uUaraez of Pargana hfalla* 
wan whioh have beeu produced do not 
mention Dharanagri as the original house 
of ths ancestors of the Panwar rasidjauts 
in the Mallawan villages. In our opinion 
this is no good ground for presuming that 
the Panwars of Mallawan have a different 
origin from those resident in Pargana 
Paohoha It simply shows that while the 
former or the uersous racordiog the his- 
tory of this tribe were eatisBed to go bsolc 
a few hundred years, the latter preferred 
to give the history of the tribe for a 
period of five thousand years (wde the 
,w>jb^uUarz of Anagpur printed at page 5 ) 
of the respondeuts’ book). 

Next it is urged that while the Hardoi 
aettlemeut reoort shows that there are 6o 
villages in the Hardoi district owned or 
partly owned by Panwars, the wajih^uharaes 
o! only 19 villages have been produced 
and the plaintiffs* evidence of instances 
iu whioh the alleged custom has been 
followed relates to an even smaller num* 
bir of villages. Iu our opiuion it was 
quite unnecessary for the plaintiffs to 
produce the teijib ul-aries of all the villages 
iu thi Hardoi district in whioh Panwars 
own property, or to givs evidence of in* 
stances in which the custom has bsen 
fdlowad relating to all those villagei. The 
defendants have not proluosi a single 
wd ib ul a^e in which the alleged custom 
of exclusion of daughters and daughters’ 
sons is not mentioned; aod it may be 
taken as certain that had any such waiit^uU 
arz of any village in which property is 
owned by Panwars been in existence, it 
would have been prodnoed. Furthermore 
although the defendants have attempted 
in the lower Oonrt to prodace evidence 
of instances in which the alleged custom 
had not been followed, the learned Advo- 
cate for the appellints has placed no le* 
liance on that evidence and has not eyen 
leferred to it in bU argument. Nor has 
he attempted to dispnte the finding 
the lower Court that the instances cited 
by the plaintiffs are good instances in 
which the alleged oustom has been follow- 
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ed. The learned Conosel for the appellant, 
however, points oat that in the wajib^ul arz 
cf Bhikhapnr in which Bbawani Siogh 
resided there is no menticn of the alleged 
onstom and that no instanoe has been 
proved in which the alleged oostom was 
followed in the family of Bbawani Singh, 
He wonld argue that even though it be 
proved that the tribal castom of ezolosioD 
of daughters and daughters’ eons has been 
established, yet in order that the plaintiffs 
may succeed it is necessary to prove further 
that that custom is applicable to the 
family of Bbawani Singb, and for this 
proposition be would rely on the rnliogs 
of this Court, Musammat Parbati Kuor 
V. Ghandrapal Kuar (1) and Thakurdin 

Singh v. Mus immat Bhagwint Kuar (ii). 

We find ourselves altogether unable to 
accede to his argument and are of opinion 
that neither of the rulings oiled by him 
lends any support to it. In the former 
oage the sentence in the judgment on which 
he^ relies runs as follows : — 

^ There is no objection to a party plead- 
ing that a custom obtains both in the 
family and in the tribe to which that 
family, belcngs, but be most of course, 
prove that (he anatom is binding on the 
family, wLelber be confines bis evidence and 
plea to the family or not. ” 

There is a distinction here made bet- 
ween what may be pleaded and what mast 
e proved, but this sentence is no authority 
or the propcbitioD that if it is proved that 
® is binding on the tribe to which 

e family belongs, further evidence maet be 
given to prove that it is also binding on the 
ami y, ^ Id second case on which re* 
lauoe is placed there was evidence which 
8 owed that different Kanpuria families had 
j srent customs with regard to the exoInsioM 
Of daughters, and it was held that in theye 

iroDastanoes the faot that the oostorn of fhti 
ezoJnsioD of daughters was proved to ox' ‘ in 

^®op^iria families in a district wc,'- not 
euffioient ground for holding that th .t ... rci. 
Peitaiped to another family of i: .:,, . it. 
in this ease no invariable trib^’ iMum 
naa been proved and it was hel.J, o, 

L order to eucoeed the jlHin'Mt' -.vas 

nonnd to prove that the custom on . i.cb he 

(1 ■ 8 0. C. 04. 

82 Ind. Caa. 734; 2 0. L. J. 629. 


relied existed in hia family. The custom set 
up by the plaintiffs is a local tribal custom 
pertaining to the Panwars of the Hardoi 
district and when the existence of that 
custom has been proved, there is a very 
strong presumption that a particular family 
of Panwarsin the Hardoi district is bound by 
that custom, although evidence may not have 
been addaoed to prove that the custom pertains 
to that particular family. The burden would 
certainly be on the person denying the exis* 
tenoe of the custom in a particular family to 
show that it was not applicable to that fami- 
ly. In the present case there is good reason 
why there is no mention of the custom in the 
wa tb ul orz of Bikbapur, as there were no 
PdDwars among the proprietors of the village 
of Bhikhapur at the time of the settlement 
and Boawani Singh was only an nuder^ 
proprietor in the village. And no instanoe in 
which the custom has been followed in the 
family of Bhawani Singh has been proved, for 
the simple reason that there is no record in 
that family of any case in which the onstom 
could have been followed as none of Bbawani 
Singh’s ancestors died leaving a daughter 
only. 


a-uo cviuauuo ui wdyto ul^arz of 
instances in which the cu-»tom was followed 
and of opinions as to the existence of the 
custom, evidence has also been adduced to 
show that the Courts have found that the 
custom exists among Pan wars in the Hardoi 
district. These decisions have been examined 
in detail by the learned Subordinate Judge 
and the learned Counsel for the appellants has 
not referred to them in his argnment. It is 
spe-siaJiy lo be noted that in the suits brought 
b> K'ilka Singh one of the present plaintiffs 
in ISSS. to obtain a declaration that thetrans- 
fers made by Afu^ammaf Gulab Kunwar in 
favour of her daughter Musammat Bal Kun 
'17 defendant No. 1 and Jaa.ahir Singh 
defendant No 3 were ineffectual after tL 
death of txoUb Knnwar, it was adnaitted that 
K ilka Singh was the reversioner and no 
attempt was made by the defendants in those 
suits to support the transfers on the Bronnd 
that the transfers merely accelerated the 
toooesMon or to resist Kalka Singh’s claim 

Oli the ground (hat h© was nnf ® 

reversioner. Had the alleged nnr^ 
ex Sted ,n the family of Bhawani SingbTt ma ‘ 
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With regard to the groves it is urged that 
two of them were planted by Makand Singh 
and Jai Oband Singh and that they are at 
least entitled to retain possession of them as 
grovo'bolders. 

We see no reason to. differ from the finding 
of the learned Snbordinate -Indge that the 
groves were planted for Musammat Galab 
Kanwar. Jai Chand Singh does not dispnte 
that finding. The appellant Mokand Singh 
was the grandson of Mummmat Galab Eao« 
war and lived with her and was maintained by 
her. There is admittedly no evidence that be 
obtained any permission from Musammat 
Galab Knnwar to plant the groves. The 
appellant Mokand Singh does not allege that 
he was a tenant of Mudammat Gnlab Kanwar 
and as soch planted the groves. He alleges 
that he planted the groves while be was in 
possession as owner of the property. As be 
had no title to the property, he cannot, on 
being oosted from possession, be given the 
status of a grove holder and possession of the 
groves mast go with the land on which they 
stand. 

The appeal of Maknnd Singh, therefore, fails 
and is dismissed with oosr-s. 

The appeal of Jai Chand Singh (First Civil 
Appeal No. 67 of 19 8) relates only to the 
question of mesne profits and costs. It is not 
shown that he was in possession after the 
death of Musammai Galab Kunwar of any of 
the property left by Bbawani Singh and it 
follows, therefore, that be sbonld not have been 
held liable for mesne profits. The lower 
Coart also found that be was rightly in pos- 
session as mortgagee of the 1-anna share in 
Manza Matkari and dismissed the plaintiffs’ 
claim with regard to this property. In oar 
opinion Jai Chand Singh shoald have been 
allowed proportionate costs on this portion of 
the claim. We allow bis appeal to the ex- 
tent that he will be exempted from the 
decree for mesne profits and costs and be will 
be allowed proportionate costs against the 
plaintiffs-respondents with reference to the 1* 
anna share in village Matkari. 

Appeal No. 55 dismissed. 

Appeal No. 67 partly 'allowed. 




NAGPUR JUDIOIAli OOMMIl5SIO:?B^’S 

COURT. ' 

Sag^nd Civil Appeal No. 291 of 1919. 

November 11, 1919. 

Present: — Mr. Kotwal A. J. 0. 

KANHAI SINGH— Plaintiee 
— Appellant 
versus 

KAHU — Dap8Nt>ANr— RBSPOjrpENT. 

Civil Procedure Code ‘Act V of 1908), b. XXii.Vt 
rr. 3 - Mortgage ^Preliminary decree in forecXoAkVe 
suit — Application to extend time for paymentrrAvs^i- 
cation made after time Jixed-^Sufficient cawf is 
question of fact. 

An application to extend the time fixed by a 
preliminary decree for foreclosure made after the 
expiry of that time is entertainable [p. 861, ppl. 1.1 

The question of the suffioiency of oanse for 
granting an extension is a question of fact to be 
decided according to the circumstances of each 
particular case and the discretion of the Court in 
dealing with the same, [p, 861, col, 1.] 

A ppeal against the decree, in Oiyil 
Appeal No. 8 of 191^, in the Ooart of 
the Additional District Judge, Bajagbat, 
decided on the 22Qd of March 1919, arising 
oat of the decision in Civil Sait No. 83 of 
1916, in the Court of the Mansif, Balagbat, 
dated the 20th December 1918. 

Mr. D. P, Tiwari, for the Appellant. 

JUDGMENT. — The sole qaestion in this 
case is whether the lower Appellate Court 
was right in extending the time for pay* 
ment of the decretal debt under a prelimi- 
nary decree for foreclosure. The time 
fixed by the decree for payment was the 
29th July 1917. In appeal by the judg- 
ment debtor the amount of the debt was 
somewhat reduced. The decree of the 
Appellate Court was passed on ther diet 
October 1917. The time fixed by the 
let Court’s decree was not altered by the 
Appellate Court. The jadgment debtor paid 
into Coart the amount of the decree and 
costs in three separate earns on or before 
the 24ith Jane 1918 and applied on that 
date to have satisfaction entered. On 
service of notice of this application the 
decree bolder applied for a final decree, 
wberenpoD the jadgment-debtor made a 
formal application for extension of time and 
consideration of delay. The first Coart 
rejected the jadgment- debtor’s application 
and parsed a final decree for foreolosnre. In 
appeal the Additional Diatriot Judge set 
ftside the let Court’s order and depre.6 
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extended the time and remanded tbe ease 
to determine what terms ahonld be imposed 
apbn tbe jadgment* debtor before entering 
satisfaetion. A deoree has now been passed 
by tbe let Goart deelaring that the debt has 
been satisfied and passing tbe asnal oonse- 
qaential order, 

Tbe deoree*bolder appeals to this Court 
against tbe Additional Dlrtriet Judge's order 
and desree. 

It is first urged that as the judgment- 
debtor made no application for extension 
of time for payment before the date fixed 
by tbe Ist Court expired, bis applioation 
should not have been entertained. This 
contention has no foroe in view of Nand Lai 
V, Bam Batan (1), It is next urged that 
good oause has not been shown for grant- 
ing an extension. The suffioienoy of the 
oause IS a question of faot to be decided 
aooording to the oiroumstanoes of eaoh 
partioular oase sud the disoretion of the 
Court in dealing with the same. Balkis^an 
V. diwardw (2r, The Additional District 
Judge has considered very fully the oir- 
camstanoes in paragraphs 5 to 8 of his judg- 
ment, and I am not prepared to hold that upon 
these circumstances it was nit possible for 
him to exeroisB a judicial diasretionio favour 
of the judgment-debtor. The deares-holder 
has got the money that be ia entitled to 
with suflGoient compensation for any delay 
which the mortgagor oculd not reasonably 
avoid and has suffered no hardship. 

The appeal is dismissed without notice to 
the reapondent. Inotethat I ralusetocon- 
sider a plea tried to be urged in argument 
that the appeal to the Additional District 
Jndge was barred by time, on the grounds 
that it was not urged in the Court below and 

nothing has been pointed out on the record in 
support of it. 


O) 2N.L.R.137. Appeal dismissed, 

(2> 20 Ind. Cas. 701, 10 N. L. E. 150. 
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COURT OF THE FINANCIAL COM- ’ 

MISSIONEBS. PUNJAB. * 

REVeMCK Ri£7fsio< No. 9d or 19i8>19. 

May 7, l9i9, 

Presenti^yLt, Maynard, Financial Com- 
missioner. 

HAIDAR — Petitoeb 

versus 

EMPEROR TflRocGB GHULAM 
MOHAMMAD — Rkhpondbnt. 

Lamhardar^ dismissal of^ for failure to assist in 
recruiting ^Family, claims of, lohether can he ignored 
in appointing successor. 

There are oertaia offences which exclude all mem- 
bers of the family of an offender from the office of 
headman. Hut the failure of a particular indivi. 
dual to assist in recruiting innlesa he is a member 
of a tribe or family, which for specifio reasons, 
e g , the lack of oonneotion with the classes from 
whom reoruits are likely to be obtainable, is perma- 
nently unlikely to be successful in this respect) is 
not a matter which should exclude the claims of the 
family. 

Revision from the order of the Com- 
missioner, Lahore, dated the 6th Janu- 
ary 1919, ' 

JUDGMENT. — Ghulam Mohammad bae^ 
appeared, and I have heard what be has 
to say. The hereditary claimant to this; 
headmanship is Haidar. His father was dis- 
missed from the post of Lambardar for failure 

to assist in reoraitiDg;and this bas beentreated- 

as a ground for exolndiug the famPy fiom 
the sacoeRsion. There are certain offences, 
which exclude, and properly exclude ali 
members of the family of the offender 
from the ctfije of headman. But tbe 
failure of a particular individual to assist 
in recruiting (unless he is a member cf 
a tribe or family, which for specific 
reasons, e. g.^ the lack of connection with 
the classes from whom recruits are likely 
to be obtainable, is permanently unlikely 
to be successful in this respect) is not a 
matter which should exclude the claims 
of the family. It depends mainly apon 
personal character and energy, and in a 
case such as the present it is not fair 

to assume that the son will lack the 
qoired qualities. 

I set aside the order appointing Ghulam 
Mohammad to be Lambardar and I 
point Haidar to be headman ^ 
nnderstandin* that hU tathe“ will Z„ 
to h.„. a euffioieut area " t' ^^ l!: 
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ohoioe of a sarbrah daring Haidar’a minority 
is left to the Deputy Commissioner. 

BeoUion accepted. 


CALCUTTA HiGH COURT. 

Appeal psom OauER No. 47 op I9i8, 
March 28, 1919. 

Present : — Mr. Jaatioe Cbatterjea and 
Mr. Justice Newboold. 

Messbs. BEGG DUNLOP anu COMPANY 

and ANOTUbR — D iPiNUANTd — APPELLANTS 

versus 

SATIS CHANDRA OHATTBRJBB— 

PlaIMTjPP — ReSPOSuENT. 

Civil Procedure Code Act V of IftOS , 0. XKXIXt 
r. l— Injunction, temporary, 'ichcnto be granted^lnter- 
locutary injunction, when should be granted ^Balance 
of conve 7 Uence — Irreparable injury, what is— Status 
quo, preservation of. 

In granting a temporary injunction to a plaintiff 
all that is necessary to see is whether the plaint* 
iff has shown a prima fade case in support of the 
title asserted by him. [p Sbf', ool. 2 ] 

An. interlocutory iujunction should only bo 
granted in cases where property, which it is essen. 
tial should be kept in its existing condition during 
the pendency of the suit, is "in danger of beiug 
wasted, damaged or alienated ” [p. cols i & .J 
in granting ua interim injunction it is the duty 
of the LJourt to sec on which side is the balance of 
inconvenience if the injuncLion do not issue, and to 
bear in mind the important principle of retaining 
immoveable property in statu quo. [p ool. J.j 
By the term ‘irreparable injury’ it is not meant 
that there must be no physical possibility of re- 
pairing the injury, all that is meant is that the 
injury would be a material oneand one not adequately 
reparable by damages. Cp* ojI. ^ 3 

Appeal against tbe order of the Subordi- 
nate Judge, 4th Court, 24 Pargauahs. dated 
the 5th February 1918. 

Sir Bash Bekari Qhose and Bibu Riralal 
Sanyal, for tbe Appellants. 

Bibus D, N. Ohackerbutty, Baraprotad 
Chatter, ee and Kuranamoy GhosOt for Che Ra- 
spoudent. 

JUDGMENT. — This is an appeal against 
an order granting a temporary iojunotion 
restraining the defondents-appellants from 
farther building on or obangiog the onaractar 
of tbe land of which tbe plaintiff is seeking to 


reoorver possession from them. The- land 
in dispute consists of two plots, the BrsC plot 
being about a higha in area according to tbe 
plaintiff and about 16 cottihs according to 
the defendants. The second plot is about a 
higha in area and there is a tank on a portion 
of it. 

Tbe plaintiff alleges that these 2 plots of 
lands are included within the Estate No. 2402 
of tbe 24-PergaDahB Oolleotorate which was 
purchased by him at a sale for arrears of 
revenue on the 8tb January 1915. In August 
1915, the plaintiff issued a general notice on 
the property to (he effect that tbe interests of 
tenants under lessees (except those protested) 
were thereby annulled. 

It appears that on tbe 8th and 9tb August 
1911, tbe two plots of land in dispute, which 
belonged to a family known as the Haidars, 
were purchased at sales held for arrears of 
rent by one Katyani Debi, On tbe 19ch 
November 19 15, Maharaja Sir Prodyot 
Kumar Tagore purchased 9 coUahs, said to 
form part of the land mentioned in the first 
plot, from one Gadadbar Goose and another, 
who it is alleged by the defendants were sub* 
tenants under the Haidars in respect of the 
9 cottahs. The purchase admittedly was 
made on behalf of the defendants, Messrs. 
Begg Dunlop & Oo, It is also alleged that 
the Maoaraja arranged for purobasing tbe 
two plots from Katyani Deoi aud cook 
possession thereof pending executiou of a 
formal conveyance. 

it appears that a large quantity of 
land, about 140 bighas, was acquired 
by Mesare. Bjgg Dauiop & Jo. tor.jngh 
the Mibaraja in the Ijoalicy for a Jute 
Mill. In February l^i6 tbe Maharaja 
made over possession of all tbe lands which 
he had acquired on behalf of the defendants 
ioolading '-ne lands in suit to Mea^irs. Begg 
Daulop & Jo. It is alleged on bshalf of toe 
deteodaucs that tnere was some building on 
plot No, 1 which was pulled down in March 
19 6, and tn April I9t6 the whole of tbe 40 
bignas were nurveyed and plans were pre- 
pared by cne baiiders Maoxinco^b B ire & )o. 
in July i.9io toe huilier.! took posseision of 
toe lanie for cue parpods of erecsiug the 
necessary buiUings and the main ouiiJiugs 
were commeacedin N^vembir 19 6. Oa cue 
26Gb daouary i917 tua plaintiff’s Solicitors 
wrote to toe defeadaujcs cnac cue plamaff ual 
anauiled all locumorancsii aad cuao if th) 
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defendants built or proceeded to build aiiy 
erection on tbe lat d in question they would do 
so their own risk. On the 29fcb June 1P17 
a formal conveyance was exeauted by 
Katyani Debi in respect of the disputed lands 
of which possession had been taken before. 
On the 3rd July 1917 the buildinir of the 
staff quarters on the plot No. 1 and adjoioing 
lands was commenced. It appears from a 
letter of the plaintiff's Pleader i^ishori 
Mohon Sen, dated the 28th August 1917, that 
he had an interview with Mr, Tosh of Messrs, 
Begg Dunlop & Oo A list of the tenants 
of the estate (inolnding the name of Katyani 
Debi) whose lands had been taken possts^ion 
of by the defendants was annexed to the 
letter, and it was stated in the letter that ti e 
plaintiff was surprised to learn that tbe de 
fondants had already oomnaenoed to build 
upon tbe land without any right thereto. 
The defendants were reminded of the printed 
general notice prohibiting the general public 
from acquiring the tenants’ interests, as also 
tbe special notice given by Messrs. Morgan 
acd Company on behalf of the plaintiff, and it 
was further stated that if the defendants 
proceeded with the oonstrootion works on the 
plaintiff’s land inspite of repeated protests, 
ths^ would do BO thoir own risk, 

A reminder appearat) have been Pent by 
the plaiDtifi’s Pleader to the deferdants on 
the ^ St September, and the defendants 
wrote in reply on the 3rd Ostober 1917 that 

the difpoted lards did not appertain to the 
loDzi No. ^402 

afterwards, i. on Ihe 6 h 

£ tt;iam;,ffe!” “““ 

Oo the Sth October 19i 7 they applied for a 
temporary injnnot.on on the g.onnd .hat .he 

Bomnrr“'“ dispoted l.nds 

oomprisipg the noo- transferable Tiooa tem- 
porary tenanoy-at-w.ll of a certain tenant 
named Katyani Deb." which had been 

DlaT prohibition by the 

i^n^ oontiDoed bnild- 

mg operations oo the land and were attempt. 

Dg to finish the same in a harry, and “ at 

Dp*trthe*arTr"“.‘ bailding 

DP to the arch level of the first story and arc 

making excavations on the land and are 
bliteratiLg the boandary marks ” The 
Plaintiff prayed that a temporary ,n inncH„ 

aiterjug the form of the land and 
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from oontiouiDg buildiog operations any 
further” Tbe application was supported by 
the affidavit of one Nalinakahya Mookerji, and 
on tbe 9th October a Rule was served upon 
the defendants with a copy of the said 
sffilavit. The Courts were closed from the 
13ch October to the I8th November 1917 for 
the Pa.ia vacation. On the 3rd December 
1917 tbe defendants showed oinse and tbe 
affidavit cf Mr. Tosh, the senior partner of 
the defendant firm. Mr. Long, a photogra- 
pher, and Sarat Chandra Gossain (in whose 
name some of the assignments in favour of the 
defendants had been taken) were 6led. The 
defendants in showing cause asserted that the 
tenancies comprising the disputed lands 
were in existence from before the permanent 
settlement of tbe estate, that they were 
permanent and transferable, that there were 
buildings on a portion of plot No 1 and 
a garden on the rest of it, and there was 
a tank and garden on plot No. 2. that 
assuming but not admitting that the lands 
formed part of Touzi No. 2 0^ as alleged 
by the plaintiffs, they were protected 
jDterests under Act Xi of ld..9, that "the 
build. Dg for their staff quarters extends 
oyer plot No. 1 of the schedule to ^he 
plaint as also over the land lyiog to tie 
east and west thereof, and covers on y 
those holdings over which either pucca 

thal tT etandTng » 

that the staff quarters with the lands ^i‘n 

suit aie integral parts of the Mill ^ 

were absolutely required for ita Ji 

and that the starting and «7 u- 

Mill will be oonsiderabi; deZei”^°H 

defendants firm would be nut 

loss in consequence if the *!**®**®*’®^^® 

prayed for be granted. The d«f“ 9 '“''"" 

dented that they had beL “nn/®“f®“,‘® 

defacing boundary marks and ^ 

dhangiog the character of the 

8UU”, and staled that “fh“ 

took possession of I 40 A,' t ®°°'^®®‘ors 

iDoludiog the Uods in suit "t* “i *““<1 
middle of 1916 when fhn ^ towards the 

i-iM .. i .^1.':;“ I'd,". 

purposes, and the onKi* badding 

- ... u.*d?f; 

"is."®-'- - .s:;,! 

» dited 
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BQit do remain intact, but that the 
defendants are enjoined not to farther 
build upon the lands, that they are directed 
not to efface or do away with the existing 
landmarks on the boandaries of the 
disputed lands so as to prevent the 
identification of the lands at a later stage 
of the suit.” 

This appeal was preferred on the 9th 
February 1918, and the hearing of the 
appeal commenced on the 22ad January 
1919 and was finished on the 30th January. 

The main contentions raised on behalf 
of the appellants are, /Irsf, that no prima 
facie title has been made oat by the 
plaintiff, secondly, that there was delay in 
making the application for injanolion, and 
thirdly, assuming that the plaintiff has 
shown a prima fade title, the plaintiff, 
being out of possession, cannot obtain a 
temporary injunction unless irreparable 
injury is shown, and that in this case no 
irreparable injury has been shown. ^ 

As regards the first contention, it appears 
that although the defendants in their 
letter, dated the 3rd October 1917, denied 
that the lands in dispute appertained to 
Tonzi No. 2402, it was admitted that 
Katyani Dabi purchased the lands in 
dispute at sales for arrears of rant under 
the sale certificates annexed to the affidavit 
of Sarat Chandra Gossain. These sales 
took place on the 8th and 9th August 
19ll in rent suits Nos. 349 and Sal of 
1908 brought by the heirs and successors 
of Raja Barada K.anta Roy, the former 
proprietors of the estate, and the ^ lands 
are expressly stated in the plaints in the 
said suits to be included within the estate 
No. 2402 . (purchased by the plaintiff). 
The land of plot No. I was described 
in the plaint as ticca gar kaimi (non- 
permanent). and plot No. 2 as a sarasari 
jama (tenancy-at-will). The rent of 
plot No. 2 (the tank) is stated in the 
plaint as being Rs. 2 and the rent of 
plot No. 1 as Rs. 4-4.9. Katyani Dabi 
sold the lands to the defendants by a 
conveyance, dated the 2 Hh June 1917, in 
the benami of Sarat Chandra Gossain, and in 
the conveyance aleo the lands are describ- 
ed as being held under the Zsmindars, 
the heirs and aucoessors of Raja Barada 
Kant Roy, at a rent of Rs. 6-4-9. The 
plaintiff, as already stated, purchased the 


estate No. 2402 at a sale for a£rrear§ d 
revenue on the 8th January 1913^ diid 
obtained possession thereof throngli thfi 
Collector. The former proprietors appealed 
to the Commissioner for setting asidd the 
sales, but the appeal was diamisfeed and 
the sale was confirmed. They then brought' 
a suit on the 23th August 1915 for sdttihg 
aside the sale, but the suit was dismissed od 
the 7th April 1917, and an appeal has beed 
preferred to the Migb Court against the 
decree of dismissal, and that appeal is still, 
pending. 

Tha prima facie title of the plaintiff to the 
estate No. 2402 is, therefore, established dud 
also that the lands in dispute are inolnded^ 
within that estate. The plaintiff gave notise- 
of annulment of encumbrances except thodd 
which are protected under section 37 of Act 
XI of 1859. 

Both the plots of land in dispute were held 
by the Haidars under the proprietors of the 
estate, an i the interests of the Haidars passed 
to Katyani Debi at the sales held in execution 
of a rent decree obtained by the proprietors and 
were eventually purchased by the defendanti^* 
The defendants* ease is that about 32 years ago 
the Haidars sub-lat the eastern portion of plot 
No, 1, measuring 9, cottas to one Bhuthnath 
Rajak at a rent of Rs. 2.4.0. The latter built 
a pucca dwelling bouse on it, and nn his death 
his widow sold the land to oue Nafar Chandra 
Ghoseaud Hari Daai, Their heirs, G*dadhar 
Ghose and D^ijsndra Ghose, sold.tfae eastern 
portion (9 cottas) to Maharaja Prodyot 
Kumar on the 15th November, the Maharaja 
acquiring it on behalf of the defendants. It 
is alleged that the western portion (7 eottas) 
was in the khas possession of the Haidars 
who laid out a garden on it, and that on 
the second plot the Haidars excavated g 
tank (about 7 or 8 cottas) and a garden 
was made on the remaining portion of 
the plot. 

The Court below, however, has held that 
the 9 cottas of land held by Gadadhat 
Ghose under the Haidars was not si 
part of the plot No, 1 aud that the 
sub teoaocy of Gadadhar was under some 
other jama under the Haidars. 

In tbe Kabala, dated the 19th Novem* 
her 1916, executed by Gadadhar Ghose 
and Dtfvijendra Nath Ghose in favour of 
M aharaja Bahadur Sir Prodyot ^umAt 
Ta gore, it ie stated that the 9 cottas of land 
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wfta held nt a rental of R?. 2 4 0 under 
the Haldara by the late Nafar Chandra 
Ghose and **h6 died in posaeesion and 
eojoyment thereof by raising puccx mason 
ary bnilding and the like tbereoo, by 
residing thereon, eto., eto.” In the deed of 
sale, dated the 29th Jane 1917, exeoated 
by Katyani in respeot of the 2 bighas 
in favonr of Sarat Chandra Goseain, 
however, the land is desoribed a^, 
Basat homestead land” *'with tanks, 
trees and like fixtures.” There is no 
mention of any pncci bnilding on any 
portion of the land, although the Kabala 
was ezeonted within a year and eight 
months of the Kabala ezeonted by Gadadhar 
Ghoae and Dwijendra Ghose referred to 
above. The vendor is desoribed as being 
in possession of land and the vendee was 
at liberty to take the property in his 
khas posfession.” There is no reference 
to any sub-tenanoy of the Ghbaes or of 
any other person in any portion of the 

V Katyani. Then again in 

the Kabala by the Gboses the 9 cottas 
w described as being held under the 
aa dsrs, although the interest of the 
Haidars had been purchased by Katyani 
,m lyii, t.e., four years before. On these 

hlld^^fK Subordinate Judge 

held that the 9 cottas sold by thl 

it. It i, ^tended b^for^ns Us' U tL 

tbtt 

dinate JnH learned Subor- 

» a .“ar 

«> y. Ctt C 

that s PPt bat 

Sir'", ff- 

btiDK® °h!u w desoribed as 

tares, "‘bras 1 ""/^ *‘-0 

Katyani i a • oonveyanoe by 
■‘'BJat” described as being 

there beira ^ 

. .being no mention of any pucca 

65 • 


straotures, or of any sub-tenanoy in any 
portion of the land. The defendants pro* 
duoed a nbotograph taken by Mr. Long 
(a photographer) to show that there were 
pucca straotures on a portion of plot 
No. 1. But the qnestioD need not be 
farther disoussed, as it is not of any 
importanoe so far as the present appeal is 
oonoerned. The 9 coitas of land appears 
to have been covered by the staff quarters 
building already ereoted by the defend- 
ants. and that building has been allowed 
by the Court below to remain intact 
until the final disposal of the suit,” and 
there is no cross-appeal by the plaintiff on 
the point. So far as the western portion 
of plot No. 1 (7 cottas) is opnoerned, there 
was admittedly no structure on the land. 

It appears that the estate No. 2402 
was permanently settled in the year 1842 
and it is contended that the tennres of 
the Gaidars were in existence from before 
the time of the permanent settlement, at 
any rate from before the year 184:2, when 
the particular estate was permanently 
settled, and that, therefore, the defendants 
were not liable to be ejected even if 
their interest were not protected under the 
4th proviso to section 37. The only evi- 
dence with regard to the exidtence of the 
tenures from before 1842 is the statement 
made by Mr. Tosh in the llth paragraph 
of his affidavit based upon information 
given by Sarat Chandra Gossain. Sarat 
Chandra Gossain in bis affidavit states 
that he confirms and relies npon the state- 
ments and submissions made in paragraphs 
10 to 2j of the affidavit of Mr, Tosh, and 
that his knowledge of the facts stated in 
the said paragraphs is “based upon inspection 
of Zemiodari papers and other documents ” 
On the other hand Haripada Haidar (aged 
about 49 or 50 years), the son of Dwarka 
Nath Haidar and one of the defendants in 
the rent suits which resulted in the sales at 
which Katyani parohased, ip his affidavit 
states that hs and his oo sharers w^f i ‘ 
possession and enjoyment of the lands and 
tank in dispute up to ahont 5 or 7 

hetore this suit as tenants, that h J flth^ 

had obtainsda settlement of the tank^wh^f 

it was atank from the Zamind»n ’^hile 

about 25 or 30 years :r 

a settlement of the land ^ 
.Ze-iedars. that the Hand of To Grot 
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plot BO long aa it was in their posaeBsion 
and all along afterwards was vaoant land, 
that there was no bnilding nor any garden or 
the like thereon, that it remained vaoant 
land fenced all round by bamboo saplingB, 
that in some years aeoording to the re- 
quirements of the family it was used by 
oaueing vegetables to be grown thereon 
by Thika tenants, but then mostly it used 
to remain in a patit oondition. The 
affidavit of Haripada Haidar, however, was 
objected to on behalf of the defendants in 
the Court below, as a copy of it had been 
served upon them only the day previous 
to the day on wbieh the hearing of the 
Buie oommenoed. The order-sheet stated 
that proper orders would be passed in the 
judgment. Though no separate order was 
passed with respeot to it, the learned Sub- 
ordinate Judge evidently admitted it, as 
he relies upon it in his judgment. It does 
not appear that the defendants wanted any 
opportunity of filing further affidavits to 
meet the statements made in Haripada’s 
affidavit. 

Neither party produced any papers in 
support of the above statements respectively 
made in the affidavits. The Court below 
has accepted the statements of Haripada 
Haidar, and upon the materials at present 
on the record and in the absence of any 
documentary evidence, we do not see suffi- 
cient reasons for differing ftt)m the view 
taken by the learned Subordinate Judge, 
vie.f that there is no reliable evidence to 
show that the tenancy of the Haidars has 
been existing since before 1842. 

The learned Subordinate Judge observes.^** 

So it comes to this, that the Haidar 
tenants did not raise any buildings upon 
the first plot, nor did they dig any tank 
in the second plot. The defendant who 
purchased the lands from the auction-pur- 
chaser Katayani Debi cannot under the 
circumstances claim any protection under 
olanses 1 to 4 of section 37 of Act XI of 
1859.” For the purposes of the present 
appeal it is unnecessary to consider the 
finding of the Court below on the question 
whether there were buildings on the eastern 
portion of plot No. J, as the bnilding 
erected by the defendants on that portion 
has been aliened to stand. As already 
stated, there were admittedly no structures on 
the western portion, and the evidence on 


the record is not sufficient to show that 
there was a garden on it, so as to bring it 
under the 4th clause of section 37, 

In granting a temporary injunction all 
that is necessary to see is whether the 
plaintiff has shown a prima facie case in 
support of the title asserted by him. We 
do not see sufficient reason for differing 
from the view taken by the Court below, 
etc., that the plaintiff has made out a pf ima 
facie title. 

The second question for consideration is 
whether there was unreasonable delay in 
making the application for injunction. 

As stated above, the plaintiff purchased 
the estate No. 2402 at a sale for arrears 
of revenue on the dth January 1915. The 
former proprietors appealed to the Oommis* 
sioner, but the sale was confirmed by the 
latter on the Ist June 1915. Possession 
was delivered to the plaintiff by the Oollec* 
tor on the 30th July 1915. In August 
1915 a general notice was issned on the 
property by the plaintiff to the effect that 
any one dealing with the property or with 
the interest of the tenants thereof, except 
those which are protected under the pro- 
visions of section 37 of Act ZI of 1859, 
will do so at bis own risk, and all ten- 
ants of the estate were informed that 
leases, except those which were protected 
under the provisions of saotion 37 of Act 
XI of 1859, were annulled. A notice was 
also served on Mr, Tosh, senior partner of 
the defendants* firm, in August l9i5. 

The defendants commenced some buildings 
on other parts of the 140 bigkas in November 
1915- On the 26th January 1917, the plaintiff 
wrote to the defendants through his Solicitors 
Messrs. Morgan & Oo. aa follows 

Our client understands that recently you 
have acquired an interest in several plots 
of lands in Monzah Antpur within Touzi 
No. 2402 for the purpose of erecting a 
Mill. Our client contends that he is on- 
titled, under section 37 of Act XI of 1859, 
to anoul the tenure- holder’s interest acquir- 
ed by you, and to eject you from the 
lands, and he will take proceedings for 
that purpose immediately after the disposal 
of the suit instituted by Bai Satieh Kant 
Hoy Bahadur. Please note that if yon 
build or proseed to build any erection on 
the land in question, yon will do so at 
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your risk. *' Mr. Tosh admits reoeipt of 
the letter. 

Maharaja Bahadur Sir Prodyot Kumar 
pnrohased the 9 cottas on behalf of the 
defeodanta on the 9th November 1915, 
bat that was after the notioe given 
to Mr. Toah. The suit brought by the 
former proprietors for setting aside the 
sale was dismissed on the 2nd April 1917. 
The defendants pnrohased the two plots of 
land in dispute from Katyani Debi on the 
29th June 1917. The defendants oommenoed 
building on a portion of the plot No, i 
in July 1917, and the affidavit of Nalinakhya 
Mookerjee states that plaintiff, ooming to 
know of the same on the 2<th August 
1917, oaused a letter to be written by 
his Pleader Babu ICissori Mohon Sen on 
the 2dth August 1±;17, forbidding them to 
raise the building. No reply was given 
to tbe said letter by the defendants and a 
reminder appears to have been sent to 
them by the plaintiff’s Pleader Kiasori 
Babn on the 2l8t September, and it was 
not until the 3rd Ootober 1917 that the 
defendants gave a reply in which they 
regretted the delay in reply oooasioned by 
the neoessity to thoroughly invesagate the 
matter put forward, and stated that they 
were advised that the plot on which they 
were building did not appertain to Toozi 
No, 2402 and further that as regards the 
said plot they were assured that it waa 
a protested one, althongh under the oir- 
en^taooes of its being outside the plaint- 
iff 8 Tonzt the matter was of no import* 
anse. Three days afterwards, ». e., on the 
flth Ootober 1917, the suit was instituted. 
It appears, therefore, that the plaintiff after 
the^ purohase of tbe estate gave general 
notioe and then a speoial notioe to Mr. 
I^sh, in August 1915, not to deal with 
the interests of tenants. There was an 
interview between the plaintiff’s Pleader 
and Mr. Tosh in August 1917, when the 
building on the disputed land was ootumeoa- 
ed then a letter protesting against the 
ereation of the building on tbe 28ch Anguat 
19 i 7, followed by tbe reminder on tbe2Lst 
September 1917, to wnioo a reply was 
given only on tbe 3rd Ootober 19^7 and 
in whiob tbe defendants denied that tbe 
disputed Unis appdpcaioej to too estate No. 
2*02 purohaaed by the plaintiff. The suit 
was instituted on the 6th Ootober, i, s., only 


three days afterwards and tbe applioation 
for temporary injnnotion was made on tbe 
8th Oitober. Sa far as the rest of plot No. 1 
and the plot No. 2 are oonoerned, and they 
are tbe portions in respeot of whiob tbe 
injnnotion has been granted, nothing had 
been done by the defendants. In these oir- 
oumstanoes there was no unreasonable delay 
in ooming to Court. 

Tbe third question is whether under these 
oiroumstanoes tbe Oourt below was right in 
granting tbe temporary injnnotion. 

It is oontended on babaif of the appellants 
that where a plaintiff who is out of possession 
olaims possession theCourt willnotgrantinjuno* 
tlon against a defendant in possession under 
a olaim of right unless tbe threatened injury 
would be irreparable, and we are referred 
to Lowndes v. Bettle (1), Kesho Prasad Singh 
V. Srinivas Prasad Singh (2), Woodroffe on 
Injnnotions, 4th Edition, 30Z, and tlalsbury’e 
Liwsof England, Volume XVII, paragraph 


483. 

In Lowndes v. Bettle (1) Kindersley, v*. 0., 
reviewed tbe various aucborities relating to 
injuQotions in oases of trespass and oiasaiffed 
the oases nnder two heads, tbe one where 
the party against whom tbe applioation for 
tbe injanotioD is made is in posiession, and 
the other, where tbe plaintiff is in possession 
and is asking the Court to protaot his estate. 
Tne result of the oases was that when the 
plaintiff was out of possession, the Court 
would refuse to interfere by grauting an 
injunotion nnless there was fraud or ooilusion 
or uuless the aots perpetrated or threatened 
were so injurious an to tend to tbe destruo- 
tion of the e-^tate. Wnere the plaintiff was 
in posses-jion and tbe defendant was a mere 
tre-ipasasr not olaiming under ooiour of 
right, tbe tendeooy of tbe Court was not to 
gr ^at an injunotion in tbe absenoe of speoial 
oiroumstanoes but to leave the plaintiff to bia 
remedy at law, although an injnnotion would 
be granted if the aots oomplained of tended 
to the destruocioa of cue estate. Bat wnere 
the plaintiff was in possession and the de- 
fendant olaimed under an adverse title, tbe 
tondenoy was to grant the injanocion. 

Ciinoe tbe Judioatare Aot, these distino- 
tions bdtw 0 -,n oases where the defendant 
oommitting the aots of trespass is or is not 


\ •/ \ 
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in possession and olaims under colour of 
title or is a mere stranger, are not of the 
same importance. See Kerr on Injanotion, 
5th Edition, page 102. Section 25, sub'section 
8 of the Judicature Act, 1873, lays down: — 
If an injunction is asked either before or 
at or after the hearing of any cause or 
matter to prevent any threatened or appre> 
bended waste or trespass, snob injunction 
may be granted, if the Court shall think 6t, 
whether the person against whom such 
injunction is sought is or is not in possession 
under any claim of title or otherwise or (if 
out of possession) does or does not claim the 
right to do the act sought to be restrained 
under any colour of title, and whether the 
estates claimed by both or either of the parties 
are legal or equitable.” 

In Eesho Prasad Singh v. Srinivas Prasad 
Singh (2) the learned Judges (Mookerjee and 
Gaspersz, JJ.) held that where the plaintiff 
IS out of possession and olaims possession, the 
Court will refuse to interfere by grant of 
injunction against the defendant in posses- 
sion under a claim of right, but where the 
threatened injury will be irreparable, an 
injunction will lie at the instance of a com* 
plainant out of possession. In that case the 
plaintiff had established his title to the estate 
(which was in the possession of the defend- 
ant) in the Court of Bret instance, and 
while an appeal by the defendant was pend- 
ing, asked for an injunction restraining the 
defendant from spending any sums what- 
ever, at any rate any sums in excess of the 
revenue and rents and the expenses for the 
management of the estate. The learned 
Judges pointed out that there was no sugges- 
tion that the defendants were about to com- 
mit an act in the nature of waste, that the 
plaintiff had another adequate remedy, as he 
could execute the decree he had obtained (be 
had obtained a decree for mesne profits also) 
and thereby obtain full and ample relief, 
that the injunction if granted would be 
vague and indefinite, and lastly that the 
plaintiff could apply for the appointment of 
a Receiver of the estate. 

The statement of tbe law in Eesho 
Prasad's case (2), vu , that where a plaint- 
iff who is out of possession claims 
possession, the Court will not grant 
an injunction against a defendant in 
possession under a claim of right, but if a 
threatened injury would be irreparable, a com* 


tion, is quoted in Woodroffe on Injunobious, 
4th Edition, page 302. In an earlier passage 
in the same page tbe learned author states: 

Id oases where the relief sought is ejastmadt'. 
Courts in lulia may clearly, by means of . 
iujunotiou secure the property from damage 
during litigation. At tbe same time care 
must be taken lest by interfering with tha 
ordinary rights of ownership tbe mere institd* 
tion of a suit should operate as a vaxatioas 
interruption to the enjoyment of property. 
The English Courts for special reasons for- 
merly hesitated as to these oases and refused 
to interfere by injanotion where the plaintiff 
was out of possession, unless there was fraud 
or collusion or unless the acts perpetrated or 
threatened were so injurious as to tend to 
tbe destruction of tbe estate.” These obse& 
vations made by tbe learned author must be 
taken as subject to the qualification that tbe 
plaintiff must show that tbe interference of 
the Court is necessary to protect him from 
irreparable or at least a serious injury before 
tbe legal right can be established at the trial. 
(See Woodroffe on Injunctions, page 89.) In 
Halsbury’s Laws of England, Volume XVII, 
section 483, it is stated: "*By tbe term 
'irreparable injury* is meant substantial 
injury which can never be adequately re- 
medied or atoned for by damages.” By the 
term * irreparable injury,** however, it is not 
meant that there must be no physical possibi 
lity oE repairing the injury, all that is meant 
is that the injury would be a material one, and 
noe not adequately reparable by damages (see 
Kerr on Injunction, 5th Edition, 19). We 
were referred to the case of Mogul Steamship 
Oo. V. M'Qregor (3), where Lord Coleridge, 0. 
J., observed: — “it may be that they will suffer 
some damages; it may be that they will for 
a time have a difficulty in carrying on their 
China trade or may have to carry it on at a 
loss. , But. injury of that sort differs altoge- 
ther from tbe injury which is called irre- 
parable* to prevent which injunctions have 
heretofore been granted in tbe Court O- 
Chanoery, and are now allowed to issue from 
this Court. For iostansa if a fiua old orna- 
mental tree iu a nobl6mau*8 park ba cat dowo. 
the injury is practically irreparable and 

cannot ba compensated in damages. It is id 

• 

{3» (1885) 15 Q. B. D. 476: 64 L. J. Q. B. 5405 53 
L. T. 268; 15 Cox. C. C. 740; 6 Asp. M. 0. 467? 43 V. 
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oases of that nature that the interim injano- 
tion issuee. The injury here if it be made 
out obviously ie not of that oharaoter^.** But 
although indioating the nature of irrepar- 
able injury,’^ it does not profess to be an 
exhaustive deBnition of **irreparable injury,” 
and the oase was one where the lose which 
the plaintiff would have suffered in carrying 
on the trade could be easily compensated by 
damages. In one sense it may be said that 
every injury to property may be compensated 
by damages, but in that sense no injunction 
can be granted in oases even between co- 
sharers or between a landlord and tenant 
because the plaintiff may be compensated by 
damages. But money compensation may not be 
an appropriate and adequate remedy in 
every oase of injury relating to immoveable 
property, and we think that the question of 
“irreparable injury” must depend upon the 
oiroumstaDoes of each oase. 

4 

We were referred to the oase of Hilton 
y. Earl of Qramtille (4) to show how 
reluctant the Court is to grant interim in- 
junotioDS. In that oase an injunction to 
restrain the working of valuable mines 
was refused, although there was reason to 
apprehend that if tbs working was continued 
the plaintiff’s houses upon the surface would 
by totally destroyed or irreparably damaged 
before the legal right could be decided. 
Bat in that case no action had been 
brought to have the legal rights determined 
and there was delay in applying for the 
injunction; the injunction was refused on a 
consideration of the balance of inconvenience 
to the parties, and on condition of the 
defendants making certain admissions for the 
purpose of enabling the plaintiff to brinor an 
action. Of course an interlocutory injuno 
tioD ebould not be lightly granted, because 
it would bp a very serious thing if the per- 
son in possession were restrained from mak* 
ing use of the property, merely because a 
suit has been instituted with respect to the 
property. As pointed out by Pigot, J., in 
the ease of Padiam v. Hhunput Singh 
dur(5). “the power of granting an injunc- 
tion is one which has been perhaps a 
little lavishly bestowed upon the Courts 
in this country. Ic is a tremendous power, 

(4) (ISin Cr & Ph. 2-11: 4 lieav. UO; 10 L. J. Oh. 
(98; 41 E R. 49H; 54 K. H. 297. 

(O) I 0. W. +29. 
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and one which the superior Courts most 
carefully guard themselves from exercising 
hastily or without solid grounds.” It is 
only in oases where property which it is 
essential should be kept in its existing 
condition during the pendency of the suit is 
“in danger of being wasted, damaged or 
alienated” that the Court ought to interfere 
so as to restrain persons who may turn 
out in the Bnal event of the litigation to 
be the actual owners of the property from 
enjoyment and possession of it. 

The learned Subordinate Judge referred to 
the principle laid down in the case of Kesho 
Prasad Singh v. Srinivas Prasad Singh (2), 
but held that it was inapplicable to the pre- 
sent oase on the ground that the claim of right 
must be hona jide^ which in its opinion was 
not in the present case. Bata claim of 
right*, we think, means under colour of 
some title* and as distinguished from the 
claim of a person who is in possession 
merely as a trespasser not claiming under 
any sort of title. 

On behalf of the respondents reliance is 
placed on the obervations of Jessel, M. B., 
in the oase of Krehl v. Burrell (6), which are 
as follows : —If with notice of the right 
belonging to the plaintiff and in deQanoe of 
that notice, without any reasonable ground 
and after action brought, the rich defendant 
is to be entitled to build up a bouse of 
enormous proportions, at an enormous ex- 
pense, and then to say in effect to the 
Court, * you will injure me a great deal 
more by pulling it down than you will beneBt 
the poor man by restoring his right,’ of 
course that simply means that the Court 
in every oase, at the instance of a rich 
man, is to compel the poor man to sell him 
his property at a valuation. That would 
be the real result of such a decision. It 
appears to me that it never could have 
been intended by the Legislature to bring 
such a result about. It never could have 
been meant to invest the Court of Chancery 
with a new statutory power somewhat 
similar to that with which railway com- 
panies have been invested for the public 
heneBt under the Lands Clauses Act, to 
compel people to sell their property with- 
out their consent at a valuation. 1 am 

(6) (1877) 7 Ch. D. 551; 47 L. J. Oh. 353; 38 L. T 
407. 
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qoite satisfied nothing of the kind was 
ever intended, and that, if I aooeded to 
this view, instead if exeroising the 
discretion whiob was intended to be 
reposed in me, I shoold be exeroising a 
new legislative authority whiob was never 
intended to be oonferred by the words of 
the Statnte, and I should add ooe more to 
the number of instanoes whiob we have 
from the days in whiob ‘ the Bible was 
written until the present moment, in whiob 
Ihe man of large poaeesBioDS baa endeavoured 
to deprive his neighbour, the man with small 
poaeeaaion, of bis property, with or without 
adequate oompensation.” That was an action 
for an injunction to restrain the ereotion of 
a building on a passage over which the 
plaintiff claimed a right of way, where ho 
had, on being informed of the defendants’ 
intention, forthwith given him notice of his 
right and oommenoed the action, and the 
defendant had notwithstanding continued 
and oompleted the ereotion of the building 
complained of. The plaintiff's right having 
been eatablished at the trial, the Master of 
the Rolls held that it was a case for a manda- 
tory injuDotion and not for damages under 
Lord Cairn's Act, and made the observations 
quoted above. It is to be observed that it 
was not a case of a temporary injnnotion. 
The Court found that the plaintiff had estab- 
lished his right and gave a verdict accord- 
ingly, and in the oiroamstanoes of the case 
the Court held that a mandatory injunction 
and not damages was the proper remedy. 

We were also referred to the case of 
Hemanta Kumar Koy v Baranagar Jute 
Factory Oompany (7). In that case the 
plaintiffs were some of the superior landlords 
of the disputed property, which consisted of 
two plots of land, and claimed to have 
been in direct possession of about one- 
third of the property. The defendants, who 
were in occupation of the remainder, obtained 
a permanent lease from some of the oo 
sharers of the plaintiffs and commenced 
to dig the foundation for an extension of 
their factory house. The plaintiffs sued for 
partition and applied for a temporary 
injunction. The defendants, notwithstanding 
notice of the application for injunction, 
expedited the execution of the building! 

(7) 24 Ind. Cas. 313j 19 0. W. N. 442; 2-J c. L 

441. 
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It appeared that on partition the plaintiffs' 
oould not ooDveniently be allowed any 
share of one of the plots, but mnet be 
limited to an allotment oat of the other 

plot. It was held in these oircametanees ' 

• 

that the plot, a share of which only ooul^ 
he allotted to the plaintiffs on partition, should 
be retained in ttatu quo, so that the Court 
might be free to grant such relief as it 
might think proper, and an injanctioB 
should he granted restraining the defend- 
ants from building on this plot for a 
period of one month dnring which the 
partition snit was to be tried out. In 
that ease one of the parties would have 
been placed in a very disadvantageous 
position unless an injunction was granted* 
The case of I$rail v* Samtet Bahman (8) also 
was a case between oo sharers. The principle 
upon which injunction is granted in this 
class of oases, rts., OBses between oo-eharers 
is that the co-sharer if not restrained 
from building, may be placed in an unfairly 
advantageous position compared with the 
plaintiff, but that principle does not apply to 
a ease where the defendant is a trespasser 
in possession under a claim of right. In 
such a case the defendant must walk out 
of the land if the question of title is 
deoided against him. and the considerations 
which may weigh with the Court in oases 
between oo sharers or in light and air caseSi 
in deciding at the final hearing whether 
mandatory injunction should issue or the 
plaintiff should be given damages, do not 
apply to a case where the defendant is 
foond to be in possession of land belonging 
to the plaintiff, without any title whatsoever* 

The learned Pleader for the respondent 
contends that a temporary injunction may 
be granted in a case like the present 
under Order X XX IX, rule 2, which speaks of 
injury of any kind.’ But Order XXXIX, rule 
1 is the rule applicable to the present 
case, and not rule 2 whiob is applioable to a 
oase where the plaintiff seeks to restrain 
a breach of contract, on the commission of 
a wrong or tort. 

It is next eonterded on behalf of the 
respondent that even if rhe defendants have 
proteotrd interests in the lands in dispute, 
they have as tenants no right to build 

(8) 21 Ind. Oaa. 861; 41 0. 486; IS 0. W. N. 176; 19 
Co L. J. 47* 
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on tbe western portion of plot No, I or 
to fill up tbe tanlc on plot N't. 2. thus 
obanffiDfiT tbe obaraoter of tbe land altoi^e- 
tber asaiost tbe wiphps of the landlord, 
and that a landlord is entitled to an 
injnnetion against tbe tenant in snob a 
oase. It is oootended, on the other hand, 
on behalf of tbe appellants that the snit 
was brought against them as trespassers 
and not as tenants, and that the tempo* 
rary injnnotion was applied for in eonnestion 
with the oase made in tbe plaint, oi«., that 
the defendant was a trespasser, and that 
under tbe eiroumstanoes tbe plaintiff oan* 
not now tarn round and ask for injanotion 
against tbe defendants on the ground that 
they are tenants, at any rate without an 
amendment of the plaint and asking for 
iniunebion on the footing that the defend* 
ants are tenants. It is urged that if tbe 
defendants are sued as tenants, questions 
may be raised whether tbe aets somplained 
of would not oome within what is sailed 
''meliorating waste.” We are of opinion 
that having sued the defendants as tres- 
passers and having applied for injnnotion 
on that ground, the plaintiff should not be 
allowed to olaim an injunotion on the 
footing that the defendants are tenants, at 
any rate without remanding the oase and 
giving the defendants an opportunity of 
showing oause against injanotion being 
granted on snob a footing, and that will 
take a long time. 

The last question for oonsideration is 
whether in all tbe eiraumstaneee of the 


ea^e, the injunotion granted by tbe Cour 
below abould be diseharged. We hav 
already found* that the plaintiff Has mad 
out a prma /awe title, and there ha 
^>een no unreasonable delay in eomiog t 
Oonrt. The building (the staff quarters 
whieh has been ereoted by tbe defendant 
on tbe eastern portion of plot No. 1 ha 
bMD^ allowed to stand by tbe Oonrt belov 
No injnnotion has been granted with respe< 

end there is no appeal o 
whalf of the ^ plaintiff against tbe orde 
” ^ with respeot to the westei 

porhon of plot No. \ and tbe plot No. : 
tbat the injnnotion bae been granted. 

« stated before ns on behalf of tl 
eppellants in this Court tbat they want 

bmld servants’ quarters on tbe rest of pi 

No. I and to fiU up the tank on pi 


No. 2 whiob is said to be in an insanitary 
oondition. It is oontended. on the other 
hand, on behalf of the respondents that 
this was not suggested in the Oourt below, 
that the defendants having got all that 
they wanted in the Oourt below are raising 
new matters in appeal, and tbat they 
have a large quantity of their other lands 
adjoining the lands in dispute on whiob 
they oan build their servants* quarters. 
There is no doubt that the appellants 
opposed the applioation for injunotion in 
toto in the Court below, but so far as 
the records go, that there was no proposal 
of ereoting servants* quarters on the rest 
of plot No. 1 or of filling up tbe tank 
in plot No. 2. Mr. Tosh in his affidavit 
stated that the "staff quarters with the 
lands in suit are integral parts of the 
Mill and are absolutely required for its 
working, and the starting and working of 
the Mill will be oonsiderably delayed and 
my firm will be put to irreparable loss 
in oonsequenoe if the injunotion prayed 
for be granted.*' He farther stated that 
his firm had spent 5 lass of rupees for 
the acquisition of tbe lands and constrastion 
of main buildings thereon, and about 
Rg. 85,000 for the construction of tbe 
staff quarters and had entered into a 
contract with Messrs, Mackintosh Burn 
A Co, to "complete tbe last mentioned bnild* 
ing within 1917 and my firm will be 
seriously prejudiced and will suffer irrepar- 
able injury if the injanotion be allowed.*’ 
There is no trace of any suggestion in 
any of the affidavits as to tbe tank in 
plot No. 2 being in an insanitary sondition, 
which it was necessary to be filled up, or 
that it was necessary for the defendants 
to build servauts* quarters on tbe rest of 
plot No. 1, 

Tbe learned Subordinate Judge seems to 
have thought tbat it would satisfy both 
parties if the buildiug erected for the staff 
quarters was allowed to stands and an 
injunotion was granted restraining the 
defendants from further building on or 
changing the character of tbe land. He 
observes: ‘*Tbe plaintiff alleged tbat there 
will be irreparable injury if the land- 
marks still existing on tbe boundaries of 
tbe disputed lands are effaced and done 
away with, and all possible opportunities 
and facilities for him to obtain possession 
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thereof, if there be a decree iii his favour, 
he permanently lost to- him. On the 
eastern bonndary, there is still the founda- 
tion of Sv^arnbmoyi’s bouse ezistint;. On 
the south and west there are public roads. 
The defendants should not be allowed to 
interfere with and efface or demolish 
these permanent boundary marks, They 
should not also be allowed to further 
build upon the lands but must be ordered 
by an injunction to stop all further 
structures upon the lands until the final 
disposal of the suit. These are reasonable 
prayers and, in my opinion, they should be 
granted to meet the case of both parties. 
In that case the plaintiff would no longer 
have any cause for complaint that he 
apprehends an irreparable injury. The 
defendant Company also cannot complain 
that their Mill work will be stopped 
for want of erection of their staff quarters, 
and there will then be a phenomenal loss 
of income.*’ Now if the landmarks still 
existing on the boundaries of the disputed 
lands are ’effaced and done away with” 
by the erection of further buildings, there 
is danger of the enforcement of the right 
of the plaintiff baing prevented, ‘ind thii 
may be said to constitute irreparable i> j iry. 
Then the filling up of the tank on plot No. 2 
and erection of buildings (servant’s quarters) 
on the rest of plot No. I on which ad- 
mittedly there were no buildings at any 
time, would change the character of the 
land, and in the event of the suit being 
decreed, the buildings will have to be 
pulled down and the tank re*exaoavated, 
and it may be difficult to restore the 
lands to their former oondition. It is to 
be borne in mind that in granting an 
inierim injunction the Court should see 
on which side, in the event of obtaining a 
successful result to the suit, will be the 
balance of inconvenience, if the injunction 
do not issue, bearing in mind tbe important 
principle pf retaining immoveable property 
in statu quo. 

It is suggested by tbe learned Pleader 
for tbe appellants that the boundaries can 
be fixed by deputing a surveyor to measure 
the lands and prepare a map. But that 
would take some time, because there may 
be objections to the surveyor’s report by 
one party or the other, as there appears 
to be a difference between the parties 


. « V y • . • 

about the exact area of the first pfo^ '62 
land, and they will have* to be dbo^dei^. 
On the other hand the suit itself which 
is pending in the Court below may he 
tried out within two month's or eveu 
earlier, if an order for expediting ’'the 
hearing is made by us. This would ‘nbl 
be sufficient ground for maiDtaining thd 
injunction, if we were satisfied that the defend- 
ants would be seriously inoonveniehoed b^ 
the order restraining them from ereotiug 
the buildings eveu for this period. But 
the order for injunction was passed h'y 
the Court below on the 5th February 
1918, and tbe suit was tied up for nearly 
one year by this appeal preferred by the 
defendants. Were it not for this appeal, 
tbe suit could have been disposed of long 
ago. The appeal itself could have been 
heard long ago if the appellante had moved 
the Court for an early hearing. 

In all the circumstances of the oaser 
we think the proper course would be to 
direct the trial of the ' suit by the lower 
Court at once, so that the suit may he 
disposed of within a period of two months. 
If the suit is not disoosed of within two' 
months from the date of arrival of thi^' 
order in the Court below owing to any 
default on the part of the plaintiff, it will 
be open to tbe defendants to apply to 
the Court below for the discharge of the 
injunction. If in the meantime the defend- 
ants find it necessary to construct servants 
quarters on the rest of plot No. 1, they 
may erect temporary structures for that 
purpose, but not so as to efface the 
boundary marks, and if any difficulty 
arises in the erection of the temporary 
structures for the servants quarters on plot 
No. 1 it will be open to the parties to 
apply to the Court below, and that Court 
will give proper directions in the matter. 

The order for injunction will be varied 
accordingly. We make no order as to costs* 
The record with a copy of this order will 
be sent down to the Court below within 
the course of the next week, 

Ordsr varied. 
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. LAHORE HIGH OOURr. 

StcoND OiTiL Appeal No. 379 op 1919. 

May IP, 1919. 

- Presenti^^r. Jnstioe Bevan Petmao. 
MUHAMMED UMAR KHAN" and another 
— Dsfenuants — Afpallan { s 

renus 

R^Zl KHAN and others — Putkt ffs — 

Respondents. 

Appeal, second — Finding of fact, interference xoith — 
Ahendonment of occupancy tenancy and ndveri-e 
possession, whetlier questions of fact — Punjab Tenancy 
Act XVI of *S67), s. 38 — Abandonment of oocwpa7ioj/ 
tenancy, what constitutes ^-Adverse possession by 
landlord. 

A finding of fact based on do evidence or againsb 
express prima facie reliable evidence is liable to 
be set aside on second appeal. Cp- 874. col. 1 .1 

Neither the question of abandonment by an 
occttpancy tenant nor the question of adverse 
possession of the holding by the landlord is ncces* 
Sarily a question of fact. [p. 873, col. I.] 

Where it was found that an occupancy tenant 
had not for a large number of years cither cul- 
tivated the land by himself or by others, that thare 
was no sufiScient cause for his not having done so, 
and that ho did not arrange for payment of the 
rent: 

Held, that the tenancy must be taken to have 
been abandoned within the meaning of section 38 
of the Punjab Tenancy Act [p 87S, cols. 1 & 2 .] 
Where a holding abandoned by an occupancy 
tenant is given by the landlord.^ to their tonants- 
at-will, this is sufficient to constitute adverse 
possession as against the occupancy tenant, [p h75, 
cols 1 & 2.] 

Second appeal from ihe decree of the 
District Judge, Attock at Campbellpur, dated 
the 29th November 1918. 

Mr. Harckaran Dos Bhalla, for the Appel- 
lants. 

Mr. Mukand Lai Puri, for the Raapondents. 
JUDGMENT. — A preliminary objec- 
tion is taken that no second appeal lies 
hecanae the qaestions of abandonment and 
adverse possession are qaestions of fact. In 
niy opinion, neither the question of aban- 
donment. and more particularly abandonment 
by an oooQpanoy tenant, nor of adver.se pos- 
session are necessarily qaestions of fact. A 

?reat deal must depend on the oiroamstanoes 
of the case. 

In the present case the question of 
adverse possession is dependent on that of 
abandonment. With regard to abandon- 
ment the respondents rely on a decision 
of the Obief Court of the Punjab No. 253 
of 1908, reported in the unauthorised 
fOojab La^ Reporter as No 102 of 1909 


[Afra V. Bam Kishen (1)1. This jndg- 
ment, however, lays down no snoh wide 
proposition, but relying on the decisions 
in Fatal Din v. 8hak Mahomed (2) and 
Qangu y. Jawahar Singh (3) it was held 
that in the case before the Court, the 
question of abandonment was one of fact. 
This might well have been the case. The 
judgment is very brief and the facts are 
not staled. In the two decisions referred to 
it was no doubt remarked that the qaestion of 
abandonment was one of fact to be decided 
on the oiroumstanoes of each case, but the 
qaestion whether, under every conceivable 
oiroumstance, a finding with regard to 
abandonment was purely a qaestion of fact 

4 

was not before the Courts. Since these 
decisions of 1^83 and 1884 the Punjab 
Tenancy Act has been passed and to some 
extent the subject of abandonment by an 
occupancy tenant is dealt with in section 

38 of that Act. Under these circumstances 
I doubt whether those decisions are now ap- 
plicable in respect of this matter. 

No anthcrity has bsen quoted for the 
propo-ition that a finding as to aban- 
donment by an cccupanoy tenant is final even 
though the finding is based on no evidence, 
or on a misreading or misconstruction 
of evidence or of doonments or is against 
express prima facie reliable evidence which 
by law is to be presumed to be correct in 
the absence of all evidence to the contrary 
or which is based on a miaconstmotion of 
the provisions ot the Punjab Tenancy Act. 
In Jowala Singh v. Lakha Singh (4) ifc was 

held that misreading cf evidence may afford 
sufficient reason for interference on second 
appeal. In Qauri Shankar v. Madho Oharan 
(51, which is a ruling of a Division 
Beech of the Chief Court of the Punjab it 
was held that a finding of fact, to be con- 
clusive and binding on a Court of second 

appeal, must be a finding based on evidence 

legally sufficient to support it and where 
there is no sufficient evidence to justify 
such a finding, the finding cannot operate 
as a finding of fact. In Lackmeswar Singh v 


(1)4 Tnd. Gas. 965; 102 P. 
R. 19C9. 

l2) 141 P. R. 1883. 

(3J 121 P. R. 1884. 

(4) 35 Ind. Cai. 892; 81 P 
1916;39P. L. R. 1917. 

(5) 16 Ind. Gas. 887. 


h. R. 1909; 154 P. V7, 
R- 1916; 126 P. W. it. 
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Manowar Hoftein (5) their Lordshipa of 
the Privy Connotl held that the deeision 
that the defendant’s poaaession had been 
adverse having been an inferenoe from 
fast in the Conrta below, the oorreotness 
of this as a legal eonelasion to be drawn 
or not, was a Question open to seoond' 
appeal. It appears that the same argu- 
ment would apply to the legal ooneeption 
of abandonment, espeoially where oertain 
aots have by Statute been deolared to oon- 
stilnte abandonment by an oeoupaney tenant. 
In Barendra Lai Roy Ohotodhuri v. Hart Vast 
Debt (?) it was strongly eontended that 
their Lordships of the Privy Counoil 
should not depart from their usual praotioe 
of not interfering with two oonourrent 
findings of fact, but their Lordships pointed 
out that it was a ease of no evidenoe. There are 
also a number of unpublished judgments oP 
the Chief Court of the Punjab whieb deoide 
that a finding of faet based on no evidenee 
or against express prtma facia reliable 
evidenoe is liable to be set aside on second 
appeal. An instanoe is Civil Appeal 
No. 1831 of 1914) [Ehuhi v. Ohoftu (8)1. 

In the present ease the lower Appellate 
Court has not eonsidered the oral evidenoe, 
whioh it has set aside on the ground that 
it is not of muoh value, without giving 
any reasons, and has deoided the appeal 
on what, in my opinion, is a misoonstruo* 
tion of entries in the revenue papers. 
It would have been more satisfaotory to* 
have judged and disoussed the oral evi-’ 
denoe in the light of a proper eonstruotion 
of these entries. The lower Appellate 
Court itself desoribes these entries as vital. 
It finds that it is manifest from the 
revenue records that the plaintiffs, the 
oooupanoy tenants, have not reoeived any 
rent for a oonsiderable period and that 
their allegations to the oontrary are false. 
It finds, further, that the Reoord of 
Rights prepared in 1902-03 shows in the 
proprietor’s oolumn that the representatives 
of defendants were proprietors and in the 
tenant’s column the plaintiffs are shown as 

(6) 19 C. 263; 19 I. A, 48 (P. C,); 6 Bar. P. C. J. 
133. 

(7) 23 Ind. CaB. 637: 41 0. 972; 2? H L. J. 80| 12 
A. L. J. 774} 16 M. L. T 6; (1914) M. W. N. 462} I L. 
W. li'BOj 18 C. W. N.817: 19 C.L.J. 484; J6 Bom. L. 
K. 400 41 I. A. 110 «P. G.). 

(8 28 Ind. Gas. 666; 41 P. W, R. 1916: 108 P. L. 
R. 1916. 
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oooupanoy tenants out of possession, that 
a man named Chaman was eultivating the 
land as tenant at- will on behalf of the 
proprietors and that in the oolumn of rent 
it is noted that nothing is due to the 
oooupanoy tenants. The Court also finds 
that in the Jamabandi of 1911-12 there 
are similar entries. 

It appears to me that the only oonstruo- 
tioh to be placed on these entries is that 
the proprietors had arranged ^ for the 
ottltivation and that the tenanoy of the 
aotual oultivator was one' under them and 
not under the oooupanoy tenants, I think 
thi^ oonstrnotion would, in view of the 
entries being of 1892, at onoe raise a presump- 
tion both of abandonment And adverse 
possession. The lower Appellate Court, 
however, has prooeeded to dispose of the 
appeal on the basis of a judgment, Lakha 
V. Thdkar Vial (9), This judgment dealt 
with seotion 38 of the Punjab Tenanoy 
Aot, 1887, and the learned * Finanoial 
Commissioner held that *'to oonstitute 
abandonment carrying with it extinction 
of the right of occupancy Under section 
38. three things are necessary,- and all 
these must exist in combination with each 
other; these are (1) that the tenant fails 
for more than one year to cultivate his 
tenaney either by himself or some other 
person; (2) that he so fails without suffi- 
cient cause; and (3) that be fails to 
arrange for the payment of the rent of 
the tenancy as it falls due. If a tenant 
has sufficient cause for his failure to 
cultivate, there is no abandonment; so also 
if he fails to cultivate but arranges for 
the payment of the rent as it falls due, 
abandonment does not occur.” It was 
also pointed out that with regard to the 
intention of the section the essential point 
for consideration is whether the landlord 
has sustained any injury from the tenant 
which wonld justify the penalty of ex- 
tinction of the right and that if the 
landlord has sustained no injury whatever, 
the Courts should require extremely strict 
proof as to all the three points above 
noted. In that particular case it was 
held that as the occupanoy tenant was ft 
minor, he bad sufficient cause lor not 
cnltivating and that his uncle had as a 


(9) 2 P. R. 1901 Rev., 66 P. L. B. 190i. 
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matter of faot arranged for the ouUivation 
with the proprietorB. The lower Appellate 
Oonrt in dealing with the above iad»ment 
bar, I think, misread the first oondition 
wfaieh is not that there mast be a failnre 
to ■ onltivato for one year bnt that the 
ooenpanoy tenant most fail to ouUivate the 
tecanoy either by himself or some other 
person, whilst the third oondition relates 
to a failure on the part of the ooonpanoy 


presumed, bat the giving of the land by 
the proprietors to their own tenants at- 
will is Bufflaient for ihe purpose. I hold 
that the eait is time-barred. For the above 
reasons I aooept .the appeal with oosta 

throughout. 

Appeal accepted. 


tenant to make the necessary arrangements. 
The lower Appellate Court holds that the 
oonditioDS have been suffioiently met by 
the faot that the landa have not been out of 
enltivatioi^' and payment has been made 
direot to the proprietors who have not 
suffered. It regards the matter of loss 
as the essential point bnt, as pointed out 
by the Finanoial Commiseioner, where there 
has been no loss, the result is not that 
it must be held there had been no aban- 
donment, but that strict proof of the 
oonditions should be required. If the 
conditions are proved, the faot of there 
being no loss is immaterial. 

The first oondition has been forfcher 
dealt with by the lower Appellate Court 
under the discnssion of adverse possession, 
and it has held that the ooaopanoy tenants 
bare arranged for the oultivation of the 
land, or, at least, the land has been culti- 
vated all this time and their names have 
been borne out in the revenue papers.** 
No evidenoe is referred to in support of 
the finding that the cooupanoy tenants bad 
arranged for the ouUivation. Appar.ntly 
seeing the weakness of this finding the 
Court added *'or, at least, the land has 
been ouUivated.'* This last finding is not 
suffioient. The burden of proof is, no 
doubt, on the proprietors but in the 
abseooe of evidenoe to the oontrary, and 
none has been referred to, either by the 
lower Court or in this Court, the presump- 
tion raised by the entries in the revenue 
papers is sufficient. I bold that the appel- 
lants did not for a large number of years 
either ouUivate the land by themselves or 
by others, that there is DO sufficient cause 
for not having done so anl, finally, that 
they did not arrange for payment of rent 
when due. 

It is urged that no overt act on the 
part of the proprietors has been proved 
from which adverse possesaion oan bo 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1127 op 1918. 

December 20, 1919. 

Present ; — Mr. Justios Tudball and 
Mr. Justioe Rafique. 

Thakur ATRAJ SINGH - Pluntipp 

— Appellint 
versus 

MOOLOO SINGH AND others — Dependants 

— Kespondbnts. 

Custom PrC’emption — Proof of custcwn.— Wajib-ul- 

arz, entries in, value of^Previous sales to co.#?kirers, 

effect of. 

% 

The mention of the existence of the custom of 
pre-emption in two ■wajib‘uUarze8 drawn up at a 
considerable interval of time between each, the 
fact that the co-sharers in the village admit the 
existence of the oostom, with the added fact that 
previous sales have been in favour of co^sharers, 
are sufficient to establish the existence of the custom, 
[p. 870, col. 1.] 

Second appeal against the decree of the 
Dietriot Judge, Barielly, dated the lUh May 
1918. 

Dr. K, N. Kaiju, for the Appellant. 

l^essrs. P. N, Bansrji and S, N, Sen, for 

the Respondents. 

JUDGMENT. — This is a plaintiff's appeal 
arising out of a suit for pre-emption. The 
Courts below dismissed the plaintiff’s suit 
on the ground that the evidenoe prodaoed 
was insnffioient to prove the ountom alleged. 
The evidenoe oonsisted of the prodnetion 
of two toa;t& tt2 ar^oA and certain oral evi- 
dence on both sides, and the faot that there 
bad been at least ten sales in favour of the 
plaintiff in the same Mahal. The lower 
Appellate Court in respeot of the oral 
evidenoe has in olear language said that 
it is worthless and that no relianoe ean 
be placed upon it. This refers to the oral 
evidenoe on both sides. It deoided the 
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point simply on its interpretation of the 
dooumentary evidence and the inference 
to be drawn from the fact that all • the 
sales in this Mahal had been made in 
ftfvonr of the plaintiff. It held that the 
sales in favour of the plaintiff proved 
nothing at all and that the two wajib ul artes 
were insufficient to establish the oastom. The 
Brat is that of the settlement of 

1868 or 1889. In section 8 of that docu- 
ment there is a distinct mention of the 
existence of a custom of pre-emption. The 
words used are “wa riwaj haqq shufa;'^ the 
document relates that at that time no 
00 sharer’s property was under a mortgage 
and that in future every one had a right 
to transfer his property with certain con- 
ditions. The next wajib-ul^arz is that of 1895 
drawn up when a partition was carried 
out in the village. That document dis- 
tinctly in section 8 refers to the customs 
set out in the settlement waoib^uUarz and 
reiterates the fact that they prevail and 
are binding on the co-sharers. In the two 
wajih’Ul arees drawn up at a considerable dis- 
tance of time apart the ou<4tom of pre- 
emption has been clearly and distinctly 
mentioned and all the co-sharers agree that 
it is in force and binding on them Read 
in the light of the above, the fact that all 
the sales in this Mahal have baen in favour 
of a co-sharer, namely, the plaintiff, is a 
fact which has considerable signiBcance in 
favour of the contention that the oastom 
of preemption itself existed. If these 
sales had all been to strangerj, an in- 
ference of the opposite sort would naturally 
have been drawn. In our opinion the only 
ioference that can properly be drawn from 
the above evidence is that the rule of 
pre emption itself existed as a oastom and 
that the plaintiff under that right, being a 
oo-ebarer entitled under the oastom to pre- 
empt, had a right to pre-empt the property 
in suit against the defendant vendee who 
is not a oo-aharer in the Mahal. It is 
true that the vendor, the vendee and the 
pre emptor are all descended from a common 
ancestor, but the vendee is not a oo-sharer 
in the Mahal, the pre emptor is, and the 
custom gives a right to the relation who 
ift a oo-sharer. The Court below has foand 
on the question of consideration that the 
true sale price was Rs, 1,000 and that 
^oint is not contested before us. The 


•^4 


result, therefore, is that we allow . the 
appeal. The plaintiff’s suit will sta^^^ 
decreed with costs in all Courts conditional 
on his paying into Court the sum 'of Bs. l',0dQ 
within a period of three idonths from ’ tj6- 
day’s date. If he fails to pay the Hs. 1^000 
into Court as directed above, then ' his 
suit will stand .dismissed with costs in alt 
Court, Costa in this Court will include lees 
on the higher scale. 

Appeal allowed. : 


LAHORE HIGH COURT. 

Second Civil Appeal No. 3289 ov 1915. 

May U, 1919. 

freeent : — Mr. Justice Broadway and 
Mr. Justice Abdul Raoof. 
HARNAM SINGH — Plaintiff — Appellant 

versus 

N A R AINA — Defendant — Respondent. 

Contract Act (IX of 1872), 88. II, 17 -Evidence 
Act I of IS72), 4, llb^Minor, mortgage hy^ validity 
of— Fraudulent misrepresentation as to age^ effect of-^ 
Estoppel 

A mortgage made by a minor is wholly void, 
[p. H'/7, col. 2.] 

A false representation made to a person who 
knows it to be false is not such a fraud as to take 
away the privilege of infancy, [p. 877, col 2.] 

There can be no estoppel where the truth of the 
matter is known to both the parties, [.p. 877, col. 2.3 

Second appeal from the decree of the 
District Judge, Ludhiana, dated the 30th 
August 1915. 

Mr. N.. O. MehrOt for the Appellant, 

Mr. Qkulant Basul^ for the Respondent. 

JUDGMENT.^ — The facts of this case are 
few and the point which arises for decision 
is short and simple. Naraina, the defend- 
ant to the suit, while a minor represented 
himself to be a major and executed a 
mortgage iu favour of Harnam Stegb, the 
plaintiff, on the 6th of June 1908. There- 
upon one Ram Ditta instituted a suit for 
setting aside the mortgage deed and 
succeeded in getting a decree. One of the 
points raised in that suit was that the 
mortgagor Naraina being a minor at tbe 
data of the mortgage, tbe transaction was 
wholly void. The suit was, however, 
decreed on tbe ground of want of oo'^*. 
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Biderat-ion and legal neoesaity. The question 
of the mortgagor’s age was oonsidered im- 
material and was not decided. The present 
suit was instituted by Harnam Singh, 
the mortgagee, against Naraina for the 
posseBsion of the mortgaged lands and waa 
oontested by the defendant on the ground 
of his infancy at the time of the mortgage. 
The Court of first instanoe, holding that 
the defendant had been found to be an 
adult at the time of the mortgage in the 
reversioner’s suit, eame to the oonolusion 
that the plaintiff was entitled to a decree. 

An appeal was preferred by the defend- 
ant to the lower Appellate Conrt, whioh 
has reversed the decree of the Court of first 
instance and has dismissed the suit. The 
plaintiff has therenpon come np in second 
appeal to this Conrt. It has been contended 
on his behalf that the defendant, having 
fraudulently represented himself' to be a 
major at the date of the mortgage, was 
estopped from pleading his infancy in this 
suit. It was also contended that he bad 
been held to be of age at the date of 
the mortgage in the previous suit and the 
plea was barred by the rule of res judicata. 
We have perused the appellate judgment 
of Mr. Hoes in the reversioner’s Buit, and 
we entirely agree with the learned Judge 
of the Court below that the question of 
the defendant’s age waa left open and 
was not finally decided in that case. In 
this case after considering the evidence on 
the record the Conrt has found as a fact 
that the defendant was a minor at the date 
of the mortgage. It is not open to the 
appellant to contest this finding in second 
appeal. It is, however, argued by his learned 
Oonnsel that even if the defendant was a 
minor, be having frandnlently represented 
himself to be a major, a decree on the 
mortgage ought to have been passed against 
him. In support of bis contention he has 
relied upon a decision of the Calcutta High 
Court in the case of Sreemutty Mohiin Bibi 
v. SaraZ Ohind fitter (l), but the vifew 
taken in this case is opposed to the rule Hid 
down by their Lordships of the Privy Council 
in the case of idohori Bibee v. Dharmodos 
Ghose (2). It was held by their Lord* 

(1) 2 0, W.N. 18. 

. (2> 30 C. 539i 7 0. \V. N. Ail; 5 Uocu. L. U. 431; 30 
A. A. lUj 8 Sar. P. C. J. 374 (P. C.}. 
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ships that a mortgage made by a minor 
was wholly void and that the mortgagoa 
was not entitled to enforce his seoncity 
created under the mortgage. On the ques- 
tion of estoppel raised in that case thuir 
Lsrdships held that there osnld be no 
estoppel, where the truth of the matter 
was known to both the parties. A falsa 
representation made to a person who knows 
it to be false is not such a fraud as to 
take away the privilege of infancy. 

In this case on the facts disclosed there 
can be no doubt that the mortgagee, who 
belonged to the »-ame brotherhood to whioh 
the defendant belonged and lived in the 
same place where he lived, must have been 
aware that he was a minor. According to 
the finding of the learned Judge, Naraina 
was only just over sixteen years at the 
time of the mortgage and it is not pos- 
Bible to believe that the plaintiff did not 
know that he was a minor. 

In our opinion this case is fully govern- 
ed by the ruling of the Privy Council. 
We accordingly dismiss the appeal with 
costs. 


Appeal dxsmiised. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 102 of 1918. 

November 19, 1919. 

Present: -Pandit Kanhaiya Lai, A, J. 0,, 
and Mr. Lyle, A. J. C. 

NAZIR BIBI AN0 oiaBBS— Defendants . 

Appellants 

versus 

Lala RAM RATAN — Plaintiff 
— Respondent. 

Exectiiion of document — Delay in executing docu- 
ment after it is written out, effect of — Fleadings^Plaint 
giving wrong date of execution of document, effect of. 

The mere fact that a dooumeut -is signed and 
attested a few days after it is written out does not 
render its execution invalid, or in any way alter tlio 
nature of the caso set up on its basis, though the 
date of actual execution, as established by the evj. 
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dence, is found to be slightly at variance with the 
date entered in the plaint. Cp* S79, cols. 1 & 2.J 

Appeal from the deoree of the Sabordi- 
nate Judge* Fyzabad, dated the 20th Jane 
1918. 

Mr. Mumtaz Husain, for the Appellants. 

Mr. A. P. Sen and Baba Basudeo Lai, for 
the Respondent. 

JUDGMENT. — The snit whioh has given 
rise to this appeal was broagbt by the 
plaintiff-respondent for the recovery of 
money due on a deed of mortgage purport- 
ing to have been executed by Muhammad 
Ayub Khan, his wife Musammat Sardar 
un-nisa and his mother-in-law Afusammai 
Nazir Bibi, on the 15th February 1910. 
The property mortgaged originally belonged 
to Asaf Ali Khan* who had obtained it 
under a grant from the British Govern- 
ment. He died in 1898* leaving him 
surviving a widovr Musammat Nazir Bibi, 
a daughter by her named Musammai Sardar- 
un-nisa, and another named Musammat 
Masjidi Maryam by a predeceased wife. 

On the death of Asaf Ali Khan muta- 
tion of names was effected in respect of 
his property in favour of Musammat 
Nazir Bibi ^alone. Musammat Masiidi 
Maryam claimed the entire property on the 
basis of a Will, purporting to have been 
made by Asaf Ali Khan. In order to 
enforce her alleged right to the said 
property and to meet the expanses of 
litigation she sold a 7-annas share in 
that property to Ram Ratan in 1906. 
Bam Ratan apparently took some steps 
to collect evidence in support of her title 
and also took legal advice in connection 
with the mattery but before any suit was 
filed, a compromise was arrived at be- 
tween Musammai Masiidi Maryam and Ram 
Ratan on the one hand and Musammat Nazir 
Bibi and Musammat Sardar-un nisa on the 
other, whereby Musammat Masjidi Maryam 
was allowed a d-aonas share in the said 
property and in return for the expenses, 
which Ram Ratan had incurred in 
eoanectioa with the proposed litigation, 
Musammat Nazir Bibi and Musammat Sardar- 
un-nisa agreed to reimbnrse bim to the 
extent of Rs. 2,016-4 6, being the amount 
due on a previons promissory note which 
Musammat Masjidi Maryam had execnted 
in favour of Ram Ratan for the expenses 
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aforesaid. In pnrsnanoe of this compromise 
a deed of partition was written on the 
4th Febrnary 19 lO by the parties to i the 
compromise (Exhibit 2 ) and the deed of 
mortgage, now sought to be enforded, 
was executed by the defendants-appellants. 

The defendants, Musammat Nazir Bibi 
and Musammat Sardar-nn-nisa, deny that 
they executed the said deed of mortgage 
or received any consideration in oonneotion 
therewith. They further state that if any 
such deed was executed, it could not 'be 
enforced, because it was not properly 
attested in the manner required by section 
59 of the Transfer of Property Act 4nd 
that the covenant as to the payment of 
interest entered in the said deed was 
bard and unconscionable. Muhammad 
Ayub Khan pleads that bis signature 
was obtained by undue influence, that 
the consideration of Rs. 2,100 entered in 
the deed was fictitious and that no portion 
of it had been received by him. He took 
the same plea with regard to interest as 
the other defendants. 

The learned Subordinate Judge found 
that the mortgage in snit, though written 
on the 15th February 1910, was actually 
executed by the defendants-appellants on 
the 20th February 1910, He accordingly 
disallowed the interest claimed from the 
15th February to the 20th Febrnary 1910 
and finding on the other points against 
the defendants-appellants decreed the rest 
of the claim. 

We have examined the evidence adduo- 
ed in the case and agree with the learned 
Subordinate Judge in finding that the 
mortgage-deed in suit was executed by 
the defendants-appellants, including the 
two ladies, Musammat Nazir Bibi and Mu- 
sammai Sardar-nn-nisa, after they bad ex- 
amined the account of the expenditure 
whioh the plaintiff-respondent had incurred, 
and undertaken to reimbnrse him to 
the extent entered in the mortgage-deed. 
Muhammad Ayub Khan states that be 
had examined the account of the sums 
due to the plaintiff respondent and found 
Rs. 2,lO0 payable to him. The mortgage- 
deed says that the account bad been explained 
to the ladies by Muhammad Ayub Kuan, 
who negotiated the compromise on beualf 
of the ladies and managed their entire 
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bnainefla. There is evidenoe to show that 
at the time of the exeaatioc of the mort- 
gage-deed in suit the terms of the deed 
were explained to the ladies, who 
sitting behind a door before they 
their marks. Mustafa Ali, the general 
agent of the plaintiff-respondent, states that 
Muhammad Ayub Khan took^ the^ mort- 
gage-deed tff them to explain it and 

brought it haak. AshfaQ Husain, who 
was then the general agent of Mufamn^at 
Masjidi Maryam and is also her son in- 
law, says that the terms of the said 

mortgage had been explained to the ladies. 
Miuammat Sardar un-nisa admits that she 
made her mark on the deed. Musatninai 
Nazir Bibi pretends that she and her 
daughter put down their marks on the 
deed, belieying that it was a seourity bond 
or power-Tlt-attorney, but that statement 
is obviously false. The endorsement of 
the Sub* Registrar shows that the ladies 
aoknowledged the exeeution of the deed 
and the reeeipt of the oonsideration after 
having beard the eontents thereof and hav- 
ing been informed of the oonditions no^ed 
therein. The deed of partition was registered 
on the same date. 

It is urged on behalf of the defendants- 
appellants that while the plaint asserted 
that the dooument was executed on the 
I5th February 1910, the evidenoe suggest- 
ed that it was not signed and attested 
till the 20th February 1910 and that the 
evidenoe addnoed should not, therefore, be 
believed. But it does not appear that 
the plaintiff-respondent oould have bad any 
objeot in asserting that the doooment in 
cineation was ezeonted and attested on a 
date different from that it bore, bad the 
fusts been otherwise, or in producing false 
evidence in support of sucb assertion. In 
fact in the previous suit which was filed 
by Musammai Masjidi Maryam to enforce 
her rights under the deed of partition, to 
which Muiammal Nazir Bibi, \fu8ammat 
Sardar-un-nisa and Ram Ratan were parties, 
the mortgage- deed in snit was produced and 
gyidenee then given by Ram Ratan 
was to the eSaot that the said document 
hud been executed and attested on the 20th 
February 1910, as is now stated, and that 
uvidenee was accepted by the Oourt whiah 
decided that suit. The mere fact that the 
doeument was signed and attested 5 days 


after it was written out does not render its 
exeeution invalid, or in any way alter the 
nature of the ease as set up in the plaint, 
though the date of actual execution, as estab- 
lished by the evidence, has been found to ba 
slightly at variance from the date entered in 
the plaint. 

By 'virtue of the deed of partition the plaint- 
iff-respondent gave up bis rights under the 
sale-deed executed by Musammat Masjidi 
Maryam and eontented himself with an 
nndertuking given by Musammat Nazir Bibi 
and MusammcU Sardar-un-nisa for the pay- 
ment of Ra. 2,0lfi-4-6 on account of the ex- 
penses inonrred by him after his purchase* 
It is not open to the two ladies to go behind 
that settlement or resile from the agreement 
into which they bad then entered. 

It is also nrged that the Court below has 
erred in allowing interest at the stipnlatad 
rate; but as we are satisfied that the defen- 
dants-appellants thoroughly understood the 
liability which they bad undertaken, when 
they executed the mortgage deed, and aooeped 
the terms entered therein, wbioh in all 
the oiroumstaooes were neither bard nor un* 
oonscionable. we are not disposed to interfere 
with the decree passed by the Court below. 
The interest allowed is not penal and there 
is no proof that any undue influence was 
exercised. 

The appeal fails and is dismissed with 
coats. 

Appeal dismiieedt 


LAHORE Hioa cotrat. 

SscoxD Civil Appeal No. 3166 op 1915, 

May 16, 1919. 

Present i — Mr. Justice Soott-Smith and 
Mr. Justioe Martinean. 

ALI MUHAMMAD avd othibs^ 
Defendants — Appellants 

tereus 

NATHU AND OTHEBS— PlAINTIPPS— 

Respondents. 

Limitotion Act (IX oj 1908), ^ \i~Appcal^Ti„^ 
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ALI MUHAMMAD V. NATHU, 

req,u.mte_ for obtaining copies, what is ^Appellant, 
^hether honnd to apply at one *tinie for copies of 
jadgmznt and, decree ^5ep%rate periods, whether can 
he allowed for copies of judgment and decree. 

There is nothing in lavr which obliges an appel« 
lant to make one and the same application for 
obtaining copies of the judgment and decree to be 
appealed against. 

Where an appellant applied for and obtained a 
copy of the judgment to be appealed against and 
Bubsequentlj, but before the expiry of the period 
for filing the appeal, applied for and obtained a 
copy of the decree: 

Held, that the time spent in obtaining a copy of 
the judgment and the time spent in obtaining a 
copy of the decree must both be excluded in com- 
pnting the period of limitation imder section 
of the Limitation Act. 

Seoond appeal from the ddorae of the 
Distriot Judge, Lahore, dated the 5th Aagust 
1915. 

, Messrs. Obedulla and Umar Bakhsh, for th® 
Appellaots. 

. Mr. Niae Muhammad, for the Respond* 

0Dta. 

JUDGMENT, — This is a seoond appeal 
from the order of the Distriot Judge of 
Lahore, dismissing an appeal on. the ground 
that it is barred by limitation. The suit 
was decided by the first Court on the 15th 
pf January 1915, and on the same date an 
applioation was put in for a oopy of the 
judgment. On the 26th of January 1915 
the oopy was ready for delivery and was 
delivered on the -d8th of January, On the 
23rd of February an applioation was made 
for a oopy of the decree, and this oopy was 
ready on the 25th and was delivered on 
the 26tb of February. An appeal was 
filed on the 3rd of Maroh. The appellant 
is entitled under seotion 12 (2) of the 

Limitation Aoci to deduot the time requisite 
for obtaining a oopy of tbe decree ap> 
pealed from and under sab*seotion (3) of 
tbe same seotion he is entitled to deduot 
tbe time requisite for obtaining a oopy of 
the judgment on wbioh tbe deoree is founded. 
In the present oase, he is, therefore, en* 
titled to a deduotion of 11 days under 
seotion 12 (2) and to a further 3 days 
under seotion 12 (3), i. e., to 14 days in 
all. Thirty days is tbe statutory period in 
whioh an appeal oan be filed in the Court of 
the Distriot Judge. The appeal oould, there* 
fore, in tbe present oase have been filed on 
the 44th day after the suit was deoideJ, in 
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other words, it oould have been filed on the 
28th of February. Now, the latter was a 
Sunday and the 1st and 2Qd of March were 
also holidays, and therefore, as the appeal 
was filed on the 3rd of March, it was 
within time. 

The only point urged by Sheikh Niaa 
Muhammad, the respondents’ Vakil, is thfit 
the appellant should have made one and 
the same applioation for obtaining oopies 
of the judgment and of the deoree. But 
there is nothing in the law that obliges 
him to do this. It appears probable that 
the original applioation of the loth of Janu- 
ary was for oopies both of the judgment 
and Off tbe deoree, but this was subsequent- 
ly umended and a oopy of the judgment 
was alone asked for. Even if it be sup- 
posed that tbe original applioation , was 
for both the oopiss, still only one was 
supplied and it was, therefore, necessary 
for the appellant to make a second appH* 
cation whioh he did on the 23rd of 
February. We note that the period for 
appealing had not yet expired at the time 
when tbe applioation for a oopy of the 
deoree was put in on tbe 23rd of February. 
The Distriot Judge’s office erred in its 
oaleulation beoause it was under the 
impression that this applioation was put 
in after the period of limitatioq for filing 
the appeal had already expired. '1 i i 

We accept tbe appeal and, setting aside 
the order of tbe Distriot Judge, remand 
the appeal to him for deoision in aooordanoe 
with law. Stamp in this Court will be 

refunded and other oosts will be costs in 
the oase. 

Appeal accepted', 
Oaee femandedt 
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PATNA HIGH COURT. 

Obiuinal Rbfkrbnob No. *> op 1919 an^ 
Ceiuinal Appbil No. 229 of 1919. 
Deoember 2, I9l9. 

Fwsfiwi t— M p. Jostioo CoQtts 
and Mr. Jastipe Adami. 

BTJSNA TBUT and others 
— Appellants 
versus 

EMPEROR— Opposite Partt. 

Sindenee Act (f of 1872), s. 24— Con/mion, retract, 
ed, value of ^Corroboration, whether necessary. 

Aconfessioa by an accused person made after he 
has been for a considerable time in Police custody, 
and subsequently retracted, ought not to be accepted 
without corroboration, [[p. 883, col. 1.3 

Crimioal referenoe under section 374 of 
the Code of Criminal Procedure, dated the 
10th November 1919, from the Judicial Com- 
ipiesioner, Chota Nagpur, sentencing the 
accused to death. 

PACTS, — The confession of accused 
Har Lai Kurmi was recorded by the Magis- 
trate on the 17 th August 19 as 
follows : — 

*'Q. I am a Magistrate, your statement 
before me will be taken in evidence against 
yon. Do not fear anything. Make a free 
statement. 

A. Rugna Teli, Tekwa Teli and I to- 
gether killed Rasmania Teli in the Lerna 
Jangle, seized his money and gold and 
threw away bis body. ’’ 

The oonfessioQ of accused Rusna Teli was 
recorded by the Magistrate ou the l7th 
August 1919 as follows : — 

" Q. I warn you that your statement 
before me will be taken in evidence against 
yon. You must, therefore, make your state- 
ment before me of your own free will and 
not mind the intimidation or threats of the 
Police or of anybody else. 

A, Tekwa Teli, Har Lai Kurmi aud I 
met Rasmania Teli in the Lerua Jungle. 
Tekwa aud 1 knew that Rasmania was 
earrying money. We three persons together 
snatched the money and gold from him 
and killed him and threw away the body 
in the jungle. ** 

The oonfeesion of accused Tekwa Teli 
was recorded by the Magistrate on the 
August as follows : — 

Q. I am a Magistrate, your statement be- 
fore me will be taken in evidence against you. 

56 


You should make your statement before mo 
of your own free will and not mind the 
intimidation or threats of anybody, 

A Rusna Teli, Har Lai Kurmi and I killed 
Rasmania Teli in the Lerua Jungle, seizsd 
his money and gold and threw away his 

body. ” ^ ^ 

Rai Tribhuvan Naj^ Sahay, for the Appel- 
lants. 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT. — The appellants in this 
case Rusna Teli, Tekwa Teli and Har Lai 
Kurmi have all baen convicted of murder 
by the Judicial Commissioner of Obota 
Nagpur aud have been sentenoed to death. 
The facts of the case, as £tated by the pro- 
secution, are shortly as follows : — 

On the 10th August last Gujar Teli 
went off with a cart to Hazaribagh Road 
Railway Station to purchase rice having 
previously arranged with his son-in-law 
Rasmania, who lived in his house, to go to 
Hazaribagh Road Station the next day 
taking with him money in order to pay for 
the rice which he would purchase. In 
accordance with this arrangement Rasmania 
next morning started off at about 9 a. m. 
with Rs. 117 in cash. He was to go by 
train from Chaudhuribandh Railway Sta- 
tion, which is about two miles from the 
village Kulgo where they lived. He did 
not turn up as expected by Gujar at the 
Hazaribagh Road Station. Gujar waited 
until the 12tb and then started for home 
again. He arrived at about 9 p. M. at night 
and learnt from bis wife Rudia that 
Rasmania had started. It was too late to 
do anything that night, so the next morning 
Gujar, bis wife and a boy named Rewa 
started off for Cbaudbaribandh Railway 
Station to make enquiries. At Chaudburi- 
baudb they got no information and they 
oame back searching in the jangle along 
the road. In a juogle known as Asanbani 
Jangle the boy Rewa found Vk lathi, which 
Gujar and his wife ideutiBed as belonging 
to Rasmania, and presently on farther 
search they fouud the dead body of 
Rasmania in a ditch. His bands were tied 
behind bis back with his dhoti and one 
side of bis face and head were buried in 
mud. Gujar remained with the body and 
sent his wife Rudia to the Thana to lay a 
Brst information. The place where the 



I 


f - 


882 


INDIAN OASES. 


[1920 


RUSMA lELI V. EMPEROR. 


body was found is within the jurisdiotioD of 
the Bagodar Tfaana» but as Damri Tbana 
was nearer and apparently in the direction 
in whioh Knlgo lay, she went to Damri 
Thana and at 2 p. u. on the 13th laid a 
6rst information there. 

The Snb-lnspeotor of Damri Thana went 
at onoe to Knlgo village where Gajar, his 
wife and the aoonsed also lived and began 
to make enciairies. At the village Rndia 
said that she snspeoted Rasoa and Tekwa 
and as one of the witnesses Marat Mian 
told the Sab-lnspeotor that be had seen 
Tekwa drank and asking that a goat should 
be killed for him the evening before, he 
saspeated Tekwa apparently on the gronnd 
that he had more money than he eboald 
have. He aeoordingly searched the houses 
of Tekwa and Busna who are uncle and 
nephew. He found nothing there and pro* 
oeeded to the Asanbani Jungle. There be 
was shown the dead body and held an 
inqnest. He found several injuries on the 
head and face, which appeared to him to 
- have been caused by an axe. The body 
was sent to Kulgo and subsequently to 
Hazaribagh. On the l4th having got oer* 
tain information, the Sub Inspector sent for 
the accused Har Lai and questioned him 
for about 3 hours from 8, a. m. to II a. m 
About 11 A. M. the Sub Inspector from 
Bagodar arrived, and about noon Har Lai 
took the Police to a Makai field, where 
either with a lathi or with bis hands he 
dug up an earthen put from the ground 
near a jack fruit tree. The pot contained 
Hs, 28 7-3, The Damri Sab-lnapeotor 
then went off to Asanbani Jungle to try 
and find out something and to make a map. 
He found out nothing, but be prepared a 
map whioh is on the record. Meanwhile 
the Damri Sab*Inspeotor remained at Kulgo 
investigating. He sent for Tekwa and 
Busna, told them that they were suspected 
and that Har Lai bad produced certain 
property. Tekwa then led the Sub Inspeo 
tor and others to bis Bari and from a dung 
heap brought oat a cloth which contained 
Rs. 24. Subsequently at about 2 30 p. m. 
Rusna led them to a Bari whioh belonged 
to him, dug with bis bands in the ground 
and produced a small tin case which con 
tained Rs. 28 and more money in small 
coins. He also produced a Cbaukidari re* 

aeipt in his own name. The Sub- Inspector 


then questioned him about the earring whioh 
was said to be missing from the body of 
the deceased, and Rusna then took him to 
another Bari of his and after digging there 
with bis hands he produced a cloth whioh 
contained a Kanosi. The Sab'Inspeotor then 
demanded the Kanosi whioh had been 
found on the dead body from Gujar with 
whom it was, and on comparison the 
Kanosis were found to be of the same 
pattern. All the accused were then arrest* 
ed. On the 15th Tangis were recovered 
from the accused's houses, and in the 
afternoon of the same day they were sent 
to Hazaribagh. We do not know when 
they arrived there, but on the i7ch which 
was a Sunday the accused were taken to 
the house of Maulvi Baza Karim, Deputy 
Magistrate, in the afternoon and he recorded 
their statements. In the statements they 
confessed that they killed Basraania in a 
certain jungle called Lerua Jangle. These 
ooDfessiona were subsequently retracted 
before the Oommitting Magistrate and 
at the trial the accused stated that they 
had been indaoed to make these oonfeasions 
by ill treatment from the Police. The 
result of the post mortem examination 
showed that there was a fracture of the 
right parietal bone of the skull, which was 
in the opinion of the Doctor sufifioient to 
cause death if it was ante mortem, but the 
body was so decomposed that it was impossi 
ble for him to state what the cause of 
death was. 

It will be necessary to deal with the 
evidence against each of the aoonsed 
separately, and first of all I shall deal 
with the evidence in the case of Har Lai. 
The first piece of evidence against this 
accused is the evidence of witnesses Nos. ti 
and 7, to the effect that he was seen by 
them, on the morning of the day on which 
Basmania started for Gbandburibandb, going 
with the other two aooneed in the direction 
of Asaobani Jungle with Tangis in their 
bauds, and the evidence of prosecution wit- 
ness No. 8 that she saw these three men 
both going towards the Asanbani Jangle 
and returning from the same direction. 
This would be valuable evidence if it were 
possible to accept it, but in our opinion it 
is impossible to do so. The proaecation wit 
ness No, 6 is a boy of 14 and there' are 
76ry great disorepanoiea between the state- 
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ments which he m=nie before the PoUee, 
before the Committing Magistrate and in 
the Court of the Judicial Oommissiouer, 

It is imnossible to reconcile these state- 
ments. The learned Judicial Commis- 
sioner has said that he believes the dis- 
crepancies to bo doe to want of memory, 
but if this is so, it would be unsafe to 
rely on his memory with regard to what 
occurred on the day the deceased went to 
Ghandburibandh, Prosecution witness No. 7 
is a boy of 11, on whose evidence alone 
it is impossible to place much reliance, 
Prosecution witness No. 8 is a woman 
labourer who says that she saw the men 
both going and returning, Ae, however, 
she says in the beginning of her deposi- 
tion that this was on the day before the 
Daroga came to the village, it is impossible 
to place much reliance on her evidence and 
with it the whole evidence that the accused 
were seen going on the morning of the day of 
occurrence towards Asanbani and returning 
from the same direction also goes. 

The next piece of evidence is the 
production of the pot full of money by 
the accused from bis Bari. Money is 
unidentifiable and as it is a common 
practice to bury money, this does not 
carry the case any further. 

Lastly there is the confession. This, bow- 
ever, has been retracted and as it was made 
after the accused had been for some consider- 
able time in Police custody, it would without 
corroboration be unsafe to accept it. 

The evidence against Tekwa is practically 
the same as the evidence against Har Lil 
and for the same reasons as it has been 
found insufficient in the case of Har Lai, 
it 18 in our opinion insufficient in the case 
of Tekwa also. 

So far as seeing the accused Rusna 
going towards and coming from Asanbani 
and the confession is concerned, the 
evidence against accused Rusna is the 
same as the evidence against the other 
two aooQsed. But in addition to the 
production by him of money which is 
unidentifiable, there is evidence of the 
pro action of the Kanosi. Oousiderable 
importance has been attached to this by 

^ oarnad .ludicial Oommiasioner and by 
the learned Deputy Give-nmmt Advicate 
wuo bas argued the case for the Ocown 
ore us. The facts ia regard to the 


Kanosi as alleged by the prosecution 
are that when the body was examined by 
the Sub-Inspector a Kanosi was found in 
the left ear. This Kanosi was taken out 
and Gnjar was told to keep it. He did 
so, and on the next day after the Kanosi 
had been produced by the accused Rusna, 
Gujar also produced the Kanosi which is 
said to have been on the body of the 
deceased. They were compared and found 
to be of the same pattern. If it were a 
fact that the Kanosi produced by the 
accused was the Kanosi worn by the de* 
oeased, this would be very strong evidence, 
but we are not satisfied that this has 
been sufficiently established. The only 
witness who identifies them both is the 
woman Rudia, and in view of the fact 
that they are of a very ordinary pattern 
it would be unsafe to accept her uncorro- 
borated testimony. Moreover, there are 
other considerations which make the 
acceptance of this evidence still more 
unsafe. In the first information she has 
stated that both the Kanosis were missing 
from the ears of the deceased, and in the 
inquest report there is no mention of any 
Kanosi. An attempt has been made to 
explain the statement in the first informa- 
tion by evidence that the left ear in which 
the Kanosi was subsequently found was 
buried in the mud, but we cannot assume 
that the woman in fact made no investiga- 
tion into this matter, and it is true that 
the inquest report is chiefly concerned 
with the wounds on the body, bnt still 
there ia the fact that there was no men- 
tion of the Kanosis there. Then again 
the single Kanosi said to have been found 
on the body was not produced until after 
the production of the single Kanosi by the 
accused and being of a very ordinary 
pattern, it would have been by no means 
difficult to match it. Under these oircam- 
stances the fact of the production of the 
Kanosi by the accused Rusna is not, in 
our opinion, sufficient evidence to oonneot 
this accused with the crime. 

For the above reasons, therefore, we are 
of opinion that ti)6 case bas not been 
sufficiently established against any of the 
accused. Their conviction and sentences 
are, therefore, set aside and the accused 
are acquitted. 


Oonvtc^ion tei aside^ 
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OADBI 8HAEKAB PBASAD V. BALBEO EOSBIi'' 


LAHORE HIGH COURT, 
Criminal Revision No. 597 of 1919. 

July 11, 1919. 

Present *. — Mr. Jnstioe Daodas. 
DAULAT RAM — Convict — Petitioner 

versus 

EMPEROR— Rksponlent, 

Opium Act (I of 1878), ss. 4, 9, r. 48 — Sale of 
opium in contravention of conditions of license— 
Offence. 


provided that no one shall sel] opiijiR 
ezoept as permitted by this Act, or by rules 
framed under this Aot.’’ Looking to seqtion . 
4 of the Aot and rale 48 the applioant is " 
olearly liable to punishment under seoiion 
9. The oase is olearly distinguishable 
from that reported as Bur Singh v. Queen* 
Empress il) and the application for revision 
must be rejeoied. 

Application rejected. 


A sale of opium, in oontravention of the conditions 
of a license is a breach of role 48 and is punish- 
able under section 9 of the Opium Act. 


Revision from tbe order of the Sessions 
Judge, Shabpur, Sargodha, dated the 26th 
March 1919. 


Mr. B, B, Purit for the Petitioner. 

Tbe Assistant Legal Remembrancer! for 
the Respondent. 

JUDGMENT.— The appplioant has been 
bODvicted, under section 9 of the Opium 
Aot, of a breach of the rules, NotiSoation 
No. 954, 16th October 1916, amended 27th 
March 1917, under tbe Opium Aot, in 
that he sold more than two tolas of pure 
opium to one person at one time. In tbe 
application for revision it is argued that the 
applicant’s aot only amounts to a breach 
of the conditions of the license, which 
breach may expose him to penalties under 
rule 63 but not to conviction under section 
9. The authority quoted is Bur Singh v. 
Queen Empress {l),m which it was held 
that the omission by a cultivator to enter 
the amount of his cultivation on the back 
of his license might be a breach of the 
conditions of tbe license but was not a 
breach of any rule under the Aot. No 
doubt if rule 49 of Notification No. 954, 
dated the 16th October 19 6, as amended 
on the 27ch March 1917, stood alone, the 
argument would be sound. The case, how 
ever, can be distinguished. First of all 
there is a substantive rule 48, wbiob runs as 
follows: — Save as provided by rules 46 and 
47, tbe sale of opium is permitted only in 
accordance with tbe terms and conditions of 
a license granted as provided in tbe following 
rules.” Sale in contravention of the oondi* 
lions of a license is, therefore, a breach of rule 
4^. Secondly by section 4 of the Aot it is 

(1) ,10 P. R. I693Crr 


PATNA HIGH COURT. 

Civil Criminal Revisions Nos. 11 and 12 op 

1918. 

August 1, 1916. 

Present : — Mr. Jnstioe Imam. 

GAURI SHANKAR PRASAD SAHU 

AND ANOTBER — PETITIONERS 

versus 

BALDBO KOERI and anothers — Opposite 

Pariy. 

Criminal Prooedv/re Code (Act 7 0/1898^,8.196— 
Sanction to prosecute— Sanction based on circum* 
tantial evidencCf validity of. 

In the absence of any direct ovidence, the 
eusteuce of oirciimetantial evidence is sufSoieht to 
justify an order granting sanction toi prosecute, 
[p. 887, col. 1.] ^ 

Civil Criminal Revision under section 195, 
Criminal Procedure Code, against tbe 
order of tbe District Judge, Mozaffarpur, 
dated the 31st May 1918, granting sanc- 
tion to prosecute tbe petitioners for offences 
under section 209/109, Indian Penal Codp.j 

FACTS appear from the following judg* 
mept of the District Judge:— 

These are two applications under section. 
195, sub-section (6), Criminal Procedure Code, 
to prosecute certain persons under sections 

209 and 209/109, Indian Penal Code. The 

applications were originally rejected by the 
Mnnsif before whom they were made. But 
as the learned Monsif recorded no evidence, 
and as evidence was necessary in order to 
come to a oonolneiou, it is not necessary to 
consider his order. The oiroumstanqeB %iQ 
as follows: — Lakshmi Narain Kuax:, one of the 
persons against whom tbe applications RTS 
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made, sued the present appHoanta in the 
Motihari MunsiR for money lent. The 
appHoants, who are residents of Saran, re* 
presented to the DJstriot Masfistrate that the 
snits were false, and after an enquiry obtain- 
ed the assistanoe of the Criminal Investiga- 
tion Department with a view to instituting 
prooeedings. Lakahmi Narain Kuer then 
Bled petitions in the Munsirs Court, saying 
that his witnesses were kept back by the 
Polioe and asking leave to withdraw the 
suits. These applioations were opposed, but 
were allowed. Nine witnesses have been 
examined on behalf of the applioants. The 
opposite party has not examined any 
witnesses. 

The province of this Court in suoh 
matters as the present one is strictly 
limited to Rnding whether or not the 
statatory bar to a prosecution of this 
nature should be removed, and in particular 
to finding whether there is any reason 
for believing that the applications are 
made not in the interests of justice hot 
for the purpose of furthering a private 
grudge. This being so, it is not for me 
to consider in any detail the precise effeot 
of the evidence which has been adduced. 
To do so will be the province of the 
trial Court. It is, therefore, sufficient to 
state quite briefly the salient facts disolosed 
in the evidence. These are as follows: 
Lakshmi Narain Kuer instituted both bis 


suits on the same day, namely, 11th January 
1916. The claim against Baldeo E^oeri 
was for Rs. 249 principal, and the claim 
against Raj Kumar Ojha was for Rs. 399 
principal, The interest in both oases was 


the same, namely, Rs. 1-8, According to \ 
plaints both these transactions took pit 
on the same day and at the same pla 
namely, Motihari, The object in ea 
case of the loan was the samOi name 
the purchase of bullock carts or of bullo< 
for carts. The wording of the plaints 
ambiguous on this point, but is the sa 
"ase. Baldeo Koeri and Raj Kan 
Djha say io their evidence that they 1: 
never been at Motihari before the su 
that they did not know Lakshmi Nar 
^ver before the suits, that they ne 
borrowed any money from Lakshmi Nan 
P at they had no occasion to do 

posseE 


Motihari is 30 miles from the village 
at which Baldeo and Raj Kumar reside. 
Baldeo’s property consists of 2 hxghai 14 
cotia$ of land, and Raj Kumar’s C 
highas of land. The loans in each case 
are stated to have been oral loans, and 
there is no document of any kind. Baldeo 
and Raj Komar both say that they have 
had frequent quarrels, of which they give 
details, with Gauri Sbanker and Mangal 
Prasad, who are the Maliks in their village 
to whom alone they pay rents. Lakshmi 
Narain Kuer is admittedly the Karpardaz 
of these Maliks. The evidence of Baldeo 
and Raj Kumar on this point is supported 
by that of another raxy^t of the village, 
and by that of a Sub-Inspector who 
enquired into a criminal case brought by 
Mangal Prasad and Gauri Shanker, in 
which Raj Kumar and Baldeo are said to 
have given evidence against them. fl.e 
also gives evidence as to an information 
being given on bahalf of Gauri Shanker and 
Mangal Prasad, in which it was stated 
that Raj Kumar and Baldeo were likely 
to cause a breach of the peace. There is 
also the evidence of a survey Amin, who 
speaks to disputes having taken place in 
the survey prooeedings between Mangal 
Prasad and Gauri Shanker on the 
one part and Baldeo and Raj Kumar 
on the other. Three oo-proprietors of 
Mangal Prasad and Gauri Shanker 
give evidence tending to show that Lakshmi 
Narain Kuer has been throughout in 
embarrassed circumstances, and a Civil Court 
peon says that on one occasion he arrested 
him under a warrant. Another oircum^tanos 
which deserves notice is that though in 
withdrawing his suits Lakshmi Narain Kuer 
took leave to institute fresh suits, no such suits 
have been instituted and the period of 
limitation has now expired. 

The oiroumstanoes and the evidence which 
has been produced leave no doubt in my 
mind that a prima facie case has been made 
cut against each of the accused persons, 
and that the statutory bar to their pro- 
secution should be removed. The delay 
which took place in the institution of the 
prooeedings has been found by the High 
Court to have been satisfactorily explained, 
and the fact that the prosecution has 
been conducted by Government is sufficient 
guarantee that it is in the pablic interest, 
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Bcd Dct in fDrt^eraDoe of a private gmdHe. 
I aooordingrly grant sanotion nnder seotion 
195, sub'Seotion ‘<6), to proseonte Laksbmi 
Narain Etier under eeotion 209, Indian 
Penal Code, for fraudulently and disboneBtly 
making false oiaime against Baldeo Koeri 
and Raj Kumar Ojba before tbe Munsif of 
Motibari in Suits Nos, 3 1 and 35 of 1916, 
and to prosecute Gauri Sbanker Prasad 
feahn and Mangal Prasad under section 
209/109, Indian Penal Code, for abetting 
Lakshmi Narain Kuer in so doing.” 

Mr. Hasan Imavif for the Petitioners. 
Even if it be assumed that the suits in* 
stituted by Lakshmi Narain Kuer were false, 
there is no evidence whatsoever on tbe 
record to prove that these petitioners 
abetted the institution of these suits. Under 
tbe ciroumstanoes tbe order of sanction was 
a mere harassment of these respectable men 
and should be set aside. There is no 
probability of conviction. 

Mr, Sultan Ahmad (Government Advo* 
cate), for the Crown. — Tbe true function 
of tbe Court in snob matters is laid down 
in the well-known case of An Attorney, In re, 
(Mr. Hume v. Poresh Chunder Qhose) (1). 

[Beads out various passages from tbe 
judgments of Sir Lawrence Jenkins, C. J., 
Chaudburi, J., and Stephen, J.] 

The District Judge was satisBed on a 
consideration of the circumstantial evi- 
dence available in this case that a pn'-ma 
facie case had been made out against tbe 
petitioners and was, therefore, justified, as 
required by law, to remove the bar to 
• their prosecution. A sanctioning Court is 
different from a ttial Court, 

Couneel then detailed the oiroumstautial 
evidence on which he relied. He further 
submitted that it was almost impossible to 
get direct evidence of abetment in cases of 
this sort and after tbe most elaborate inquiry 
by tbe C. 1. D, no direct evidence was 
available to the Crown. 

JUDGMENT, — The petitioners Gauri 
Shankar Prasad Sabu and Mangal Prasad 
Sabu are brothers and residents of Moti- 
hari town in the district of Cbamparan. 
They are proprietors of a village called 
Dighwa in tbe district of Saran, 

It appears from the evidence that there 
has been bitter feeling between the Maliks 

(1) 22 Ind. Cas. 821; 41 C. 446; 16 Or. L. J. 49, 


and some of their tenants at Dighwa. Two 
of these tenanrs are Baldeo Koeri and Baj 
Kumar Ojba. There is evidence to show 
that the bitterness had reached a very 
acute form in tbe closing months of 1915, 
Indeed Some of the iDCidents of personal 
enmity between the Maliks and these men 
are traced to about the middle of Decem- 
ber of 1915. On the 11th January 1916, 
their Gomasta and Karpardaz one Lakshmi 
Narain Koer instituted two money suits 
against Baldeo and Baj Kumar before tbe 
Munsif of Motibari, on the allegation that 
the defendants in those two suits had 
borrowed Bs. 249 and B^. 399 from him for 
the purchase of bullocks at Motibari on one 
and tbe same date. 

Baldeo and Baj Kumar invoked tbe help 
of tbe District Magistrate of Saran to 
protect them from barrasament by the in- 
stitution of these false suits. After an 
enquiry tbe District Magistrate extended 
bis protection to them. Thereafter Lakshmi 
Narain Koer applied to the Munsif at 
Motibari for tbe withdrawal of tbe suits 
with permission to institute fresh suits if 
be so desired^ This application was grant- 
ed. It was followed by an application by 
Baldeo and Baj Kumar for sanction to 
prosecute Lakshmi Narain Koer and tbe 
Maliks Gauri Shankar and Mangal Prasad 
under section 209 re'^d with section 109 
of the Indian Penal Code. The Munsif re- 
fused the sanction. 

The District Judge of MuzaSarpore was 
then moved against tbe order passed by 
the MuDE^f, but he also refused the prayer, 
Baldeo and Raj Kumar then moved the 
High Court and a Divisional Bench of 
this Court directed tbe learned District 
Judge of MuzafParpore to inquire into the 
matter and then pass such order as he 
considered fit. The learned District Judge 
having made tbe enquiry sanotioned the 
prosecution of Gauri Shankar and Mangal 
Prasad under section 209 read with sec- 
tion *09 of the Indian Penal Code for 
abetting Lakshmi Narain in institutirg tbe 
false suits before the Munsif of Motibari. 

Tbe petitioners Gauri Sfaanker and Man- 
gal Prasad have moved this Court for 
revocation of the sarotion granted by tbe 
learned Jcdge. It is contended on their 
behalf that even if it be conceded that 

Lakshmi Narain instituted those falsg 
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BuiU, there is no evidence to support the 
order of sanction passed against the peti. 
tioners Gauri Shanker and Mangal Prasad. 

The learned Government Advocate has 
frankly admitted that there is no direct 
evidencB of abetment against these two 
men, but he has supported the order of 
the learned Judge on the ground that the 
eiroumstantial evidence in the case is suffi- 
cient to justify that order, which is only a 
sanction under section 195 of the Criminal 
Procedure Code. He has urged that the 
sanction is nothing more than the removal 
of the bar to prosecute these men and that 
the oiroumstanoea of the ease are such that 
the removal of this bar is justihable. The 
circumstantial evidence relied upon by the 
learned Government Advocate is as fol- 
lows 

Firstly, the bitterness of feeling between 
the Malika and the tenants reaching a 
climax within only about three weeks prior 
to the institution of the two suits by 
their Gomatta and Karpardaz Lakshmi 
Narain Koer. Secondly, the impeonuiosity 
of Lakshmi Narain Koer and the clear 
evidence of his incapacity to have advanced 
any money to the defendants in tbo:»6 two 
suits. Thirdly, no personal enmity between 
Lakshmi Narain Koer and the defendants 
in those two suits existing, and fourthly, 
the probability that Lakshmi Narain, an 
old servant of the Maliks, was instigated 
to institute the false suits in the interest 
of bis masters. 

I think the learned District Judge was 
justified in a case like this to remove the 
Btatntory bar to the prosecution of the 
petitiouerH before me. They may succeed 
in proving their innooence at their trial, 
but the oiroamBtautial evidence against 
them is sufficient to justify the order of 
sanction passed by the learned Judge. 

In the oironmstanoes the petitions of 
Gauri Shankar and Mangal Prasad in the 

Criminal Revisions Nos. 11 and 12 of 
I818^tare .rejected. 

\Peiiti<ynt rejected. 


CALCUTTA HIGH COURT. 

Criminal RxPBaeNCB No. 2 OP 1919. 
Crimina'j Afp^AL No. 208 of 1^19, 

May 1, 1919. 

Present: — Mr. Justice Walmsley and 
Justice Sir Syed Shamsul Huda, Kt. 
EMPEROR— PaosECOTOa 

versus 

ABDUL SHEIKH — Acoassn. 

Evidence Act (I of 1372), $. l\^8tatement ly 
wounded person made shortly after attack — Different 
statement made subsequently~~Former statem^t^ 
whether admissible — Jutt/— ifisdirection — Criminal- 
Procedure Code \Act V of 189S), s, 297. 

A woman mortally wounded and believed to be ni. 
the point of death made a statement to a Magis- 
trate naming a particular person as her assailant; 
she subsequently recovered and was produced as a 
witness for the prosecution at the trial of the person 
previously named by her and stated that she did 
not recognise the person who had attacked her; 
the statement previously made was admitted in 

evidence and placed before the iuryj 

field, that under section U of the Evidence Act 
the admission of the contents of the statement 
was not justified, the mere fact that the witness 
had made such a statement had no bearing on the 
main fact in issue, and that the placing of that 
statement before the Jury was a misdirection of a 
very serious nature, [p. 888, col. 1.] 

Reference under section 374, Criminal Pro- 
oedure Oode.by the Additional Sessions Judge, 
Mymeusingh, dated the 5th April 1919, 

Babu Jotindra Mohan Ohoudhury, for the 

Accused. 

Mr. Orr, Deputy Legal Remembrancer, 
for the Crown. 

JUDGMENT. 

Walmsley. J.— This case comes before ns 
under the provisions of section 374, 
Criminal Procedure Code, as the learned 
Sessions Judge, accepting the verdict of 
the majority of the Jury, has sentenced 
the accused to death under section 302, 
Indian Penal Code. The accused has also 
preferred an appeal. ^ « 

The case for the prosecution briefly 
stated is that the accused one night 
committed a violent assault with a knife 
on his two wives Saratan Bibi and 
Kafonnessa Bibi. killing the former and 
severely iujanng the latter. The charges 
framed against him were under section 32d, 
Indian Penal Code, in respect of the 
injuries caused to both women, and under 
section 30;i, Indian Penal Code, in respect 
of the fatal injuries caused to Saratan. 
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The Jury by a majority of three to 
two found the aooused g^nilty under 
Eeotion 326, Indian Penal Code, and 
section 302, Indian Penal Code, 

There ia aingularly little evidence 
against the aooused. It is not proved that he 
was alone with Saratan Bibi on the night 
of occurrence. In fact the only evidence 
consists of statements which the unfortu* 
nate women are said to have made. 

Kafunnessa, as already mentioned, survived 
Jier injuries, and she was called as a 
witness for the proseoution, but in Court she 
said that she did not recognize her assailant. 
The prosecution, however, produced evidence 
to show that, shortly after her arrival 
at hospital, when it was believed that 
she was at the point of death, she made 
a statement to the effect that it was her 
husband, the accused, who attacked her 
and her co-wife. This evidence was 
admitted by the learned Judge and the 
statement was placed before the Jury. It 
is urged on behalf of the appellant that 
the Judge was in error in admitting this 
evidence. When the objection was taken 
in the Coart below, the learned Judge 
overruled it on the ground that “the fact 
that Kafunnessa made such a statement 
to a Magistrate on the day of occurrence 
is relevant as rendeiing highly probable 
a fact in issue, vie., that Abdul Sheikh 
killed the other woman and assaulted her.” 
He added that section 11 of the Kvidenoe 
Act was not confined to facta other than 
statements. It appears to me that the 
reasoning is unsound, and I think the 
fallacy lies in oonfuaing the fact that the 
woman made a statement with the contents 
of the statement. The mere fact that the 
woman made a statement has no bearing 
on the main fact in issue, and section 11 
of the Evidence Act does not justify the 
admission of the contents of the statement. 
Mr. Orr on behalf of the Crown has 
conceded that he cannot uphold the Judge’s 
decision that the contents of the state- 
ment are admissible. It follows that there 
was a misdirection to the Jury in thjg 
respect, and in the oiroumstandes of the 
case a misdirection of a very serious nature 
There remains the alleged Istatement of 
Saratan Bibi. This was not reduced to 
writing, and tbe evidence to show that 
she made any statement at all ooosista of 


the testimony given by the Dafadar and thd 
Cbonkidar. Their evidenod has bead 
disonesed before ns at some length Rnd 
I think the criticisms passed upon it arp 
well deserved. They contradict one anotbei^ 
on several points and although the 
woman was lying with her intestinet 
protruding and succumbed after a few 
minutes, the Dafadar says, she spoke in 
an ordinary way. I cannot think it 
would be right to believe these witnesses, 
and this was the view placed before tbe 
Jury by tbe learned Judge. 

The result, therefore, is that there is 
really no evidence to prove that it was 
the accused who attacked the women. It 
may be extremely probable that he ie 
the guilty man, and that those 
who are in a position to give evidence 
against him are shielding him, but a con- 
viction cannot be based on such probability, 

4 

So far as the charge under section 302^ 
Indian Penal Code, is concerned, I think 
we shonld set aside tbe conviction and 
sentence, and acquit the accused. Xn re* 
gard to the conviction under section 326, 
Indian Penal Code, our position is differ*. ' 
ent. There was a misdirection to the 
Jury in placing before them the so-oalled 
dying statement made by Kafunnessa Bibi,. 
and it was of a character to vitiate the 
trial. We must, therefore, set aside the 
conviction and sentence. Inasmnoh as 
Kafunnessa Bibi’s statement must be ex* 
eluded, and the evidence as* to any state- 
ment being made by Saratan Bibi re- 
jected as unreliable, there appears to be 
no evidence to warrant a re-trial, I think 

the accused must be acquitted on this charge 
also. 

Shausdl Huda, J,— I agree. 

Accueed acquitted. 


PATNA HIGH COURT. 

OmuiNiL Rsvu ON No. <116 of 1919. 
December 1919. 

Present: --Mr. Justice Adami. 
NATHU THAKUR anoothers — P srinoNiRS 

versus 

EMPEROR Oppositi Party. 

CnmiTwl Proctfciure Cod# (Act Fo/ 1898^, #,!849-w 
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Petuil Oo^ (Jet XLV Of I880)( s. 182- Pm^ecuf ion 
ufKler s. 182 —jraffiiiirafe, power of, to cancel summona. 

TOere upon receipt of a Police report that oue 
J. had given false information to the Police agaiost 
certain persons a Magistrate ordered the proaeou- 
hon of J under section 182 of the Penal Code but 
subsequently upon receipt of another report 
m another case that the information given by J. 
was true, he ordered the summons issued for the 
attendance of J. to be cancelled: 

Held, that the Magistrate had full power to cancel 
the summons under section 249 of the Criminal 
Procedure Code. [p. 889, ool. 2; p. 790, col. 1.] 

AppHoation to set aside prooeedinge 
before the Sub DivisioDal Officer, Sitamarhi 
District Darbbanga. * 

Mr, Q, 0* Pal, for the Petitioner. 

Mr, Muhammad Hasan Jan, for the Opposite 
Party, 


SS9 


JUDGMENT.-This is an applioation to 
set aside the proceedings taken against 
the petitioners under section 147 
Motion 448 and section 354, Indian Penal 
Code, by the Sub-Divieional Magistrate of 
Mtamarhion the Istof July 1919, 

One Jhuiuak applied to the' Polioe to 
»ke prooeedinge against the petitioners on 
he gronnd that the petitioner and hie 

jntimaoy between the 

Mahabir 

the nl, Mahabir: that 
the petitioner s daughter Gnjia had Had to 

had and that Mahabir 

the ZtTr 0° “>e 1st of July 

raD8aoked*'M!v!“ T”® ® ““d 

hreiste, 1 ^°“^® *“<1 “^sanlted 

tion. and after '“vestiga. 

■■eported the oL to beT'falee 

On this rei 

irate .v ® ^pb-Uivieional Magia- 


‘rate order^^ that M „ _ 

nnder seetion 182. 

PetitU^’to IhrMagiat* P°‘ in'*”” 

Police investigation* ‘'>0 

«ae in *dlnger f 

and his party and , Potitioner 

“■■Sht be taken nnd ^^®'^ that proceedings 
C|;in.inal Procedure Ood“‘"“ 

The Sub-Divisional Offlset “‘®”- 

case for ecanirt, V **^e»’®npon sent 

“e*»hbourhood Mr ®«‘atea in 


nnder section 107. Criminal Prooednr, 
Code as otherwise Mahabir would be nnable 

tLf if 7 "«P°"fed further 

was t ® °° “■® “““PJainanfs story 

was true in every detail, and also 

the vroman Gnjia had been spiriled away 

into Nepal territory^ where h^r hn^is 

people lived. He erggesfed that ft 

W*L“th^”^'^ he made to prodnoe 

foni nia aPPrehension of 

fonl play, and besides there were onnA 

motives for making away with her. ot 
receiving this report from Mr w 

the Mnb-Diviaional Magistrate pa8fe7”an 
order in the proeedings. which had beL 

to ““‘’®'' section 182 

“Mr V ®®®“‘ “'a ^9th Jnly.’ 

Mr. Everett reports that the originfi 
oomplamt is trne. Cancel fba « 

under section 182, and pit up on 
of the section 365 case >’ 

Divisional Magistrate had, on reoeiDf“of 
the report, taken proceedings against the 

tl^^Tasirlf th^^lepTr^' ZTtl 

to have the proceedings under section 365^ 

I)L“1^*’on"?h ’7''® ®®‘ “Side by 

nnf ’ sronnd that Mahabir had 

not been ezamined after 61ing bis natittr. 

•“ i 

m u““® November. Mahabir 

filed a fresh oomplamt before the Sub 
Divisional Magistrate, oharginir th, *• 

tioners with offences nnder seotione U7 448' 

and 3 >4 of the Indian Penal * J 

on that complaint, the Magistrate ord 

spmone to issue againstTe "etU^trf 

It IS against that order that the present 
application has been made. Present 

The learned Vakil for the 

3oi :rf''%t‘.']r = 

Jhnmak, a fresh 

grounds cannot be entertained against ^® 
petitioners. He further argues tbaf ^ 
Magistrate, once having summn, Jju 

zt, "“'"S 
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Magistrate had full powers to stop the 
prooeedioga in the seation 182 case with- 
out proDOunoing any judgment either of 
acquittal or oonviotion, and may thereupon 
release the aooueed. It is evident that 
the Magistrate is proceeding under t^ia 
section, and the case relied upon by the 
learned Vakil, to the effect that the 
Bummona in the section 182 case could 
not be cancelled and the proceedings 
stopped by the Magistrate himself, namely 
Panchu Qhosh v. Khosdel Sarkar (1). does 
not apply* since section 249 applies to 
oases only which have been instituted 
otherwise than on a complaint, while the 
case cited deals with a case instituted on 
^ complaint. Further, it may he noted 
that the proceedings under section 182 
were taken against Jhumak on hia com- 
plaint while the present complaint is by 
Mahabir. The real point in the whole 
case ia, whether the Sub-Diviaional Magis- 
trate, when he had received a report from 
the Police that the case of Jhnmak was 
false, was justified in acting on the report 
of Mr. Everett which was given just 
afterwards. Both these reports are so 
short that it is impossible to judge whether 
the Magistrate has exercised his discretion 
wisely. That he had a discretion, there 
is no doubt; the quashing of the proceed- 
ings under section 366 does not affect 
this case at all. That case was instituted 
on allegations of an offence which was not 
covered by the information which Jhnmak 
gave to the Police, or which Mahabir 
mentioned in his petition. Mahabir in fact 
only asked for proceedings to be taken 
under section 107, though he recounted 
the occurences, which formed t^ bams of 
Jhumak’s information to the Police. it 
Mahabir wished to impugn the Police 
enquiry, as he was at full liberty to do, 
hia petition should have been taken as a 
complaint, and he should have been 
examined upon it. This waa not done, 
^ith the result that the proceedings, that 
were taken, were pet aside, and now the 
only coarse left to Mahabir was to file a 
fresh complaint. This he has done, as 
soon apparently as it was possible to do 
it after the case under section 366 was 
set aside. Whether the Magistrate shculd 

(1) 12 0. W. N. 68; 6 Cc, L. J. 367. 


have believed the PoHoe report - or Mr. 
Everett’s report, remains to be found out 
during the course of the trial. It is 
sible here to express any opinion- on the 

•merits of the case at all. . .i ' i 

This is a case in which the truth must 

be found oaf. and I, therefore, see no 

reason to interfere. The case should, 1 

think, be tried by a Magistrate other than 

the Sub-Divisional Magistrate of Sitamarti, 
and will be tried by such other Magistrate 
as the District Magistrate may direct. 

The application is rejected. 

Rule diteharged. 


ALLA.HABAD HIGH 

Cbimimxi* Rsvisiom No. 81® OP 9.9, 

January 2, 1920. 

Present Mr. Justice Wa^^h. 

GANGA SAHAl— ApPLiCAHr 

versus 

BMPBBOE THROuau TARiF — O ppositb 

Evidence Act aof\67V, 

XVof I860;, 9 . 500— Defamation— Prwilege^WUness, 

n 9 wer given by, to CouH, v^hether privileged. 

An answer given by a 
e has left the witness-box, cannot 
f proceedings under section 600, Penal Code, M 
Qch proceedings are prohibited under section 182 

if the Evidence Act. [p. 892, col. 1*J , 

Criminal revision against the 
he Sessions Judge. Meerut, dated the dis® 

October 1919. 

Messrs. 0. Boss AUion and Bam Aowia 

Prasad, for the Applicant. * 

The Assistant Government Advocate, xor 

ibe Opposite Party. f 

JUDGMENT.— This is a case m whicn 
i man has been charged under section 
&00 of the Indian Penal Code and ordered 
to pay a fine of Rs. 250 for an answer 
given by him on oath in a 0ml case. 
The fine was reduced by the Sessions 
Judge to Rs. 100. The applicant, being 
still dissatisfied, has applied to this Oou 
to set aside the order on the ground tnai 
no offence had been committed. 
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Tbo oironmstanoes of the oaso are pos* 
flibly exaeptional, bnt it is perfectly oertain 
that at an adjonrned beariofir of the ease 
the witness, who was a tnortg^agfee and was 
Buing bis mortgagor for his money, was 
asked by the Mnnsif who was trying the 
ease why he wanted back his money. His 
answer was that be did not wish to keep 
the land of the present complainant, the 
then defendant, cnder mortgage, beoanee 
he was a badmash and a thief. Of course 
that meant that be thought him so. 

It appears that this answer was given 
to the Munsif at an adjourned hearing 
after the witcess had left the witness box. 
So far as good faith is oonaeroed, that is 
the strongest possible point in favour of 
the applioant beoanse it shows that he had 
gone through the witness box and given 
his evidenoe without making any gratuitous 
or mahoions attaok upon the mortgagor, 
and it wae only in answer to a question 
by the Muneif at the eleventh hour and 
to eatiefy a perfeotly natural bnt not 
.tnetly relevant ourioeity of the Moneif 

that the answer name to be given in Court. A 
enggestion is made that when a witness 

left 1.“°® i**®” has 

prcoeeding ,s asked some enpple- 

lorg '’® ’® 

Somali," *^® rroseeding is 

Pioseed ”* I 

hardly worth ‘•’‘® “ontentton as 

is onoe When a witness 

“">Bt behave“ h““‘* »/‘e«"ward8 re oalled. be 

if hT®r,a ^®“® 

for the first evidenoe in the box 

®f the trial N* t* oommenoement 

by adjournment taken plaoe 

which relieves him*^ leaving the box, 

epeek the truth™ obligation to 

with respect. Wera“ " 1 ° 
enthorities which h. " “ot for one or two 
I should hnW mentioned to 

hoeitation that a *‘‘® ®'i»‘>test 

“newer enoh a L . ®®® ''®® compelled to 

’•'“ige within the m ‘^'® 

the Indian* eeotion 132 

oeeee which raise an ®^“« The two 

of Qoeen. Bmpreti v W ‘*'®“Plty are the case 
'^‘"ieion of broi^a * “=® ^®®®®‘ 

y brother Piggott in Kaltu v. 

- W" N. 089a) 23. 


5ifaZ (2).I have not examined the oiroum- 
stanoes under which the Ohief Justice constru- 
ed the section in the former case (which 
after all was not a decision ex cathedra upon 
this point at all, but was merely a ruling 
obiter on the admissibily of certain evidenoe) 
and I do not presume to express any opinion 
as to the correctness of that decision. I do 
think, however, that in the course of the 
decision and in the head-note a too narrow 
interpretation has been put upon the word 
compelled’ in section 132. The view there 
suggested is that compelled’ can only 
mean compelled’ by an order of the Court 
expressly made upon a claim put forward 
by the witness to be excused from 
answering. The difficulty about accepting 
that view is that, for example, in the case 
of an experienced lawyer acquainted with 
the section and with the procedure of Courts 
of law, It may well be that knowing 
that his reason was one which was bound 
to be rejected he would think it waste of 
time and not unlikely to irritate the Court 
to take an objection which was bound to 
fail and that he might answer a 
question which, if he had refused to answer 
the Court would have told him he must 
answer. In my view an experienced lawyer 
answering a question which, if it were not 
for the section, he might refuse to answer, 
is just as much compelled to answer it as 
if he bad taken an objection and was 
overruled. He knows that he must answer 
it and be knows that he has no good 
ground for refusing. He is, therefore, in my 
view compelled. 1 think a witness who is not 
trained in the procedure of the law and 
probably knows nothing of these 6ne points 
bnt who comes into the box, whether or 
not with a desire to tell the truth, at any 
rate with a very natural determination to 
pay respect to the Court and to answer 
the Judge’s questions, is compelled 
by the situtation in which he 6nds 

himself and the force of oiroumstanoes, and 
iiidetd by the Code of ordinary decency 
and the respect which he owes to the' 

Court. I now turn to the decision in Kallu 

V. coital (2), in which my brother Piggott 
applied the pnnoifle laid down in the 
case of Queen- Brf.prebs v. Moss (ij to the 
facts of the case which he was deciding 
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but in the following passage be, in my 
opinion, reoognised that oases most arise 
in wbioh the Coarts would be oompelled to 
bold that the witness was placed under oom- 
palsion by his appearance in the box. I accept 
this view, which cannot be better expressed 
than in the passage which I adopt from my 
brother Piggott’s judgment: "Obviously no 
form of words can be prescribed in which 
this claim is to be made; and 1 conceive 
that cases may arise in which the Courts 
will be oompelled to hold that the claim 
has been made by implication, or that the 
witness was placed under practical oom> 
pulsion to answer certain questions by the 
mere fact of his appearance in the witness- 
box’’. I bold that this witness was oom- 
pelled to answer the question which the 
Munsif put to him and that any proceed- 
ings for defamation in respect to the 
answer are prohibited by section 132. The 
whole proceeding for defamation against 
him is misconceived and must be quashed. 
I admit the revision and quash all the 
orders made against him. The 6ne, if 
paid, must be refunded. 

Oonvietion quathed. 


CALCUTTA HIGH COURT. 

Criminal Rsferbncb No, 35 of 1919, 

June, 24 1919. 

Present : — Mr Justice Walmsley and 
Justice Sir i^yed Shamsul Huds, Kt. 

EMPEROR PaosECOTOK 

BIBHUDANANDA OHaKRAVARTI— 

Accused. 

Penal Code (Act XLV of IfifiO), s. 477 A^Tampering 
with Cour£‘fee stampe on documents —^Offence. 

Aoonsed waa charged under section 477A, Penal 
Code, with tampering with requisitions and vakalat^ 
namoA presented under tUe Public Demands Re- 
covery Act, by removing the Court-fee stamps affixed 
to them and affixing in their stead stamps removed 
from other documents. On a reference to the High 
Court: 

Keld^ that the aots alleged against the accused 
could not be brought within the scope of section 477A 
of the Penal Code [p. 898, cols, i i.'\ 

Reference under section 307, Criminal 
Procedure Code, made by the Ciessione Judge, 
Burdwan, on 19th May 1917. 

Mr. Orr, Deputy Legal Ramembranoer, for 
(be Crown. 


Babas Dasarathi Sanyal, Atulyd OKaran 
Bose and Manmatha Nath Muherjee^ fo9 the 
Acoased. 

JUDGMENT. 

W'aluslrt, J., — This case comes before On 
a reference under section 307, Criminal ^o- 
oedure Code, made by the Seesions Judge of 
Burdwan. 

The accused Bibhudananda ObakravoHy 
was placed on his trial on three charges under 
section 477 A, Indian Penal Code, the Jury 
was unanimous in finding him not guilty, and 
the learned Judge has referred the case to 
this Court, as he thinks it necessary to do so 
in the ends of justioe. 

The allegations against the aocussed are 
as follows :-~He was a olerk in tbe 
Certificate Department at Burdwan, and he 
was in charge of the section which dealt 
with requisitions under the Public Demands 
Recovery Act made on behalf of estates 
under tbe management of the Court of 
Wards. In April 1917, several requisitions 
were filed by a Pleader on behalf of the 
Manager of the Karotiya Estate. Bach 
requisition bore a Oonrt*fee stamp, hnd 
was aooompanied by a stamped V^akalstnamas* 
In the latter part of 191&, irregularities 
were suspeoted in tbe office, and an enquiry 
was made ; in the course of that enquiry . 
it was disooversd that tbe requisitions and 
Yakalatnamas just mentioned bad been 
tampered with. The Court-fees upon them 
appeared to have been taken from other 
papers and attached to the requisitions and 
the Yakalatnamas in lieu of the Court-fee 
stamps which they originally bore. In 
answer to a question put by tbe learned 
Judge the Jury replied that they believed 
that snob tampering had taken place. In 
fact it is obvious that the Court fee stamps 
on Exhibits 6, 7, 8, two Yakalatnamas and 
one requisition, are not the stamps that 
were attached to those papers when they 
were filed originally. This is not denied on 
behalf of tbe defence, 

Tbe question of fact in tbe lower Court was 
whether it was the accused who was guilty of 
substitutiug usedOourt-fee stampsforthe new 
stamps. Bat before dealing with that question, 
we have to deal with tbe contention raised 
on behalf of the accused that tbe facts 
alleged do not constitute an offence under 
section 477A of the Penal Code. Some 
doubt upon the- question was eyidebtl/ 
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presoct to the miods of those who framed 
the charges, for the offense was desoribed 
as altering papers', the papers being the 
Vabalatnamas in two ooants and the re- 
qaisition in the third. 

For the aosnsed it is pointed nat that 
the marginal note desoribes the offense as 
falsi&oation of aooonnts, and that the 
explanation to the seotion imports the 
same idea, namely, that the seotion refers 
to something in the way of book*keeping 
or written aoaonnts. Here it may be noted 
that no registers are said to have been 
tampered with so as to bring the entries 
in the registers into conformity with the 
papers as they were after the sobstitution 
of ased stamps for new stamps. A second 
line of argnment is based on a reference 
to the Foglish Acts. The section 477A of 
the Penal Code is almost identical with 
section 1 of the Falsihoation of Aooonnts 
Act. 1876 (38 and 39 Viet, c 24). All 
the oases cited . by Rnssel on Crimes in 

the Chapter dealing with that Act are 

oases in which fraud was committed by 
falsifying some form of account, and thereby 
keeping some part of the money received 
by the servant from reaching the hands of 
the master. These oases show the use 

made of the seotion in England, and not 
one of them bears any likeness to the 

allegations in the present case, h'arthor, in 
1891 there was passed the Stamp Duties 
Management Act (54 and 55 Viet. o. 
3e) and in section 13 nine paniabable 
acts are described, of which the fourth, and 
etill more the sixth, are very similar to 
the acts alleged against the accused. The 
argument is that when the Act of 1875 

as not apparently been used as suitable 

or dealing with acts like tho^e now under 

investigation, and a second Statute does 

jnake provision for punishing such acts, the 
inrerensB necessarily is that the seotion which 
tne Indian Legislature has copied from the 

Dg ish Statute should be interpreted in 

tne same way as the section in tho Foglnh 

lioi P^‘'tionlarIy as the Statute^ of 

already enacted when seotion 

^'/A was added to the Penal Code by the 
Amending Act. 

there is considerable force in the 

‘bia line of 

olein clear to me that on a 

piam reading of 'section 47 7 A the acta 


alleged against the accused cannot be brougb t 
within its soooe without straining the 
words of the seotion. 

1 think we ought to hold that even assum* 
ing the allegations to be proved, the accused 
cannot be held guilty under section 477A. 
It may be that there is some other seotion 
in the Penal Oode or in eome other 
eoaotment which would cover the faots of 
the case, but on that we express no 
opinion. 

Taking the above view I think we 
should rejeot the referenoe and order that the 
acoused be acquitted of the three charges 
preferred against him under seotion 477A 
of the Penal Code. 

Shamsol Hoda. J. — I agree. 

Accused acquitted. 


ALLAHABAD HIHH COURT. 
Criminal Revision No. 711 of 1919. 
Deoember 5, 1919, 

Present: — Mr. Justioe Tudball. 

Mian NOOR alias BIJJI KHAN^ 

Petitioner 

# versus 

BMPE ftOR — Ot*posiTE Party 

OriyniTMl Procedure Code (Aci 7 of 1898^ « 164— 
Staten^nt by prisoner in jail implicating* another, 
wf^ether admissible -Suspicion, conviction based on 
legality of. 


sentence of iciprisonmentriiSpUcaT/ng^rorr^'e “ 
sou lu the comrnisaioQ of the offence for whinlf iw. 
was convicted and subsequently retracted by hfm 
when produced as a witness, is not admissible in 

ovidonco against that other person, fp qqi in 
Criminal revision from an order of tho 

07Z:i9lt 21st 

The f' for the Appellant, 

the Crown “ Advocate, for 

viot^°fo^^afdIn7Md abettinB* “P"' 

under section 355, Indian Penal Code. a!dTe 
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was originally sentenoed to one year’s rigorous 
imprionment, whioh on appeal was reduced 
to six months’ rigorous imprisonment. One 
Jakka Khan laid in wait for Hafiz Abdul 
Jalil, a Municipal Commissioner at Pilibhit, 
after the meeting of the Municipal Board at 
the Town Hall in that town. He threw a 
shoe into the carriage. He was prosecuted 
for an offence under section 355 of the Code 
and was sentenoed. Throughout the course 
of that trial no mention whatsoever was 
made of Bijji Khan, the present applicant, 
or of his complicity in the matter. Subse- 
quently while Jakka Khan was serving his 
sentence, he was placed before a Magistrate 
by a Police Officer and made a certain state- 
ment implicating the present applicant. 
Proceedings were, therefore, taken against 
the latter. Jakka Khan was examined as a 
witness and totally denied Bijji Khans 
implication in the matter. His statement 
as recorded by the Magistrate, ostensibly 
under section 164, Criminal Procedure Code, 
(whioh, however, did not apply) was taken 
into evidence by the Magistrate at the trial 
of Bijji Khan. It is not clear under what 
provision of the law this was done. No 
provision of the law has been shown to me 
under whioh it could possibly have been 
done. There was further evidence ta en 
which one might accept that shortly before 
the occurrence Bijji Khan was seen talking 
to Jakka Khan. There is also evidence whioh 
showed that after the occurrence Bijji Khan 
told the brother of Abdul Jalil what had 
happened. That is to say, he told him that 
his brother had been beaten with a shoe and 
had fallen to the ground. It is denied that 
there was any actual beating or that Abdul 
Jalil actually fell on the ground. On this 
evidence Bijji Khan has been convicted, I 
notice on the record that there is a good deal 
recorded whioh was quite inadmissible in 
evidence. No particularly strong motive has 
even been suggested in the course of the 
trial for Bijji Khan to have incited Jakka 
Khan to commit the offence. Therefore, 
though there may be some suspicion arising 
from the statement made by the applicant 
to the brother of Abdul Jalil and by the 
fact that shortly before the occurrence he 
was seen speaking to Jakka Khan, these 
circumstances are not in themselves suffi- 
ciently strong for a Court to hold that beyond 
reasonable doubt Jateka Khan acted at 


the instigation of the applicant. The 
evidence, in my opinion, is insufficient to 
support the conviction. I, therefore, allow the 
application, set aside the conviction and 
sentence and direct the applicant to be ' 
released. 

Application alloiotd. 


PATNA HIGH COURT. 

Civil Orimisal Revisions Nos. 29 and 30 

OP 1919. 

November 4, 1919. 

Present: — Mr, Justice Das. 

In No. 29 op 1919 
LA.ljJI TEWARI— PsriTiONER 

versus 

EMPEROR— Opposite Parfy. ^ 

In No. 30 op 1919 
DIPAK SINGH— Petitioner 

versus 

Tab sessions JUDGE, SARAN— 

Opposite Party, 

Criminal Procedure Code t’’ of 189^', M* 

(O', ^16 ^Sanction to prosecute^Period of 
ejopiry of— Order directinf prosecution under s, 476, 
legality of— Interpretation of Statutes. 

Sauotioa to proseoate was granted by a Huasifi 
Oa appeal to the District 'udge it transpired that 
more than six mouths had elapsed siaoe the date 
of tho sRQCtioQ: ths Distriob ftO^)Ordiii^ly 

revoked the sanctioa, bat directed the proseoatioa 
of the accused uader section t76, Orimiual Procedure 
Code. Oq revision to the High Ooui’t: 

Seld, that the order of the District 'udge was 
illegal and must be set aside (p. 893, ool. 5.] 

Section 476 of the Oriminal Prooedare Code 
must be read oonsisteutly with section l95 of the 

Code, [p. 8 '0, ool. i.] . . * i. 

It is a wsU-tcnowa rule of o^nstraotion that eaon 
part of a Statute must expound every other part. ,,?• 
893, ool. 1.] , 

Civil Criminal Ravisions against the order 
of the District Judge, Ouapra, dated the 
10th Septembar 1919, directing the 
outioQ of the petitionsra audar section 47o, 
Criminal Procedure Code, in an appall 
by the patitiouera against the order ot 

the Muuilf, Chapri, dated the 2Jbh Jannary^ 
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1919, sanotioning ftbe proBeaution of the 
petitioners for varioas oSanoes under the 
Indian Penal Code. 

FAOTS. — In bis order the Distriat Judge 
observed as follows:^* It was suggested 
on behalf of the respondent (Pnblio Pro* 
seoutor) that I should ezeroise my disore* 
tion in altering the sanotion granted by 
the lower Court into an order for the 
proseoution of the appellant under seotion 
476, Criminal Prooedare Code* 

As a general rule I adopt this prooe* 
dure in all appeals against orders granting 
sanotion, my objeot being to avoid as 
far as possible the danger of the eanofcion 
granted being used for the purpose of blaok- 
mail and not for legitimate proseoution. 


In the present case at first it did not 
seem to be neoessary to take this, ooaree, 
for there was obviously no danger of 
blaokmail as the Publio Proseoutor had 
obtained sanotion. However, it was sub* 
seqaently pointed out to me that sis months 
bad already expired sinoe the date on 
whioh the sanotion was granted (viz., 20th 
January 1919) and henoe the sanotion has 
elapsed and oannot be renewed without the 
orders of the High Court under seotion 195 
(6), Criminal Prooedure Code. 


It is true that the respondent is not 
to blame for this delay. It is due to the 
faot that the appeals against the sano- 
tion were first filed in the High Court 
and it was subsequently decided that the 
appeals lay to my Court. While these 
appeals were pending without final deoision, 
* would obviously not have been of muoh 
use to have acted on the sanotion. Neverthe- 
less the faot remains that the sanotion has 
lapsed. 


Under these oiroumstanoes in order 
to avoid the neoeesity of a farther 
roferenoe to the High Court, I have 
ome to the oooolasioD that it is desir- 

of granting sanotion to pass 
®oder section 476, Criminal Pro- 
Uode, and to direot the proseou- 
nff appellants for abetment of the 

Oodr»^ "®®*ioD9 '^09, 210, Indian Penal 

Gupta and 

uratn Stnhat for the Petitioners. 


OASBS* 


JUDGMENT. — These two applioations are 
direoted against an order passed by the 
learned Distriat Judge of Cbapra direoting, 
under seotion 476 of the Code of Criminal 
Prooedure, the proseoution of the peti* 
tioners under seotions 209 and 210 read 
with seotion 109 of the Indian Penal 
Code. 

The faots may be shortly stated as 
follows:— On the 2Qd Ootober 1915, one 
Rampbal brought a suit in Saran on a 
band -note alleged to have been ezeonted by 
one Ratan Singh. That suit was deoreed 
ex patte on the 6th of Deoember 1915. 
The deoree was subsequently traneferred to 
Patna for ezeoution. On the Sth of May 
1917, Ratan Singh filed a salt against one 
Ramnandan Prasad and Rampbal to set 
aside the deoree obtained by Rampbal 
against him on the ground of fraud. His 
allegations were that the suit was really 
a suit of Rimnandan who bad instigated 
Rampbal to file the suit against him. He 
said that the summons had never been 
served on him, and that he never ezeouted 
the hand-note upon whioh the deoree had 
been obtained. The Court dismUaed the 
suit as against Ramnandan but deoreed it as 
against Rampbal. In other words, the Court 
set aside the deoree obtained by Rampbal 
against fiLatan Singh, 

On the 8tb of June 1918, the Pnblio 
Proseoutor applied for sanotion under seo* 
tion 195 to proseoute Ramnandan, Rampbal 
and the petitioners under various seotions 
of the Indian Penal Code. It appears that 
Rampbal died during the pendenoy of the 
sanction prooeedings. On the 20th January 
1919, the Court refused to grant any 
sanotion against Ramnandan but granted 
sanotion as against the petitioners. Then 
varioas prooeedings took plaoa with whioh 
we are not oonoerned in these applioations. 
Ultimately there was an appeal to the 
Distriot Judge of Ghapra. He held that 
sanotion was not in foroe inasmuoh as siz 
months had elapsed from the date on whioh 
it was given. He, however, took prooeed- 
ings against the petitioners under seotion 
476 of the Criminal Prooedure Code and 
has direoted their proseoution. 

In my opinion it is impossible to eseape 
from the olear provisions of paragranh 6 
of seotion 195. That paragraph Tuns 
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follows: “Any sanotion given or refused 
under this seofcion may be revoked or 
granted by any authority to wbioh the 
authority giving or refusing it is subordi* 
nate; and no sanction shall remain in force 
for more than six months from the date 
on which it was given: provided that the 
High Court may, for good cause shown, 
extend the time.” This paragraph, in my 
opinion, makes it obligatory on the Court 
either to revoke the sanction or to refer 
the matter to the High Court, if six months 
have in fact elapsed from the date on which 
sanction was given. 

But it was argued by the learned Assis- 
tant Government Advocate that the Court 
has independent power under section 476, 
Criminal Procedure Code, and is entitled 
to exercise that power under section 467. 
If the argument advanced by the learned 
Assistant Government Advocate be a good 
argument, then the clear intention of the 
Legislature is in every case liable to be 
defeated by the simple device of drawing up 
proceedings under section 476. In my opinion, 
section 476 must be read consistently with 
section liJ 5. That is a well-known rule of 
construction. Each part of a Statute must 
expound every other part. It is not without 
reason that the Legislature has said defi- 
nitely and positively that no sanction 
shall remain in force for more than six 
months from the date on which it was 
given, and it is not without reason again 
that the Legislature has constituted the 
High Court the sole judge to determine 
whether time should in any case be extend- 
ed* 

The learned Assistant Government Advo- 
cate has argued that the High Court in 
this case would oertaioly have extended 
the time. That may be so, or that may 
not be 80 , But, at any rate, it was for 
the High Court to determine that question 
and not for the learned District Judge 
of Chapra. The District Judge has in 
effect usurped the function of the High 
Court and hae disobeyed the spirit, though 
not the letter, of paragraph (6) of section 

195. 

Apart from this, this is hardly a case 
for the prosecution of the petitioners under 
sections 209 and 210 read with section 109 
pf the Indian Penal Code, So far as 
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Lalji Tewari is concerned, there se olflfi^rly 
no sort of case against him. All tfiat is 
found against him is that ha was the 
scribe of the promissory note which is now 
found not to have been executed by Batan 
Singh. I am at a loss to UDderstand how 
on this evidence it can be said that he 
abetted an offence either under 
209 or 210, Indian Penal Code. The 

scribe may have acted upon instructions, 
and it is difficult to see how he sboqld 
have known that a crime was contemplated 
by Ramphal Bai. All the facts lonnd may 
be oorreot and yet the sotibe may not 
have oommitted any crime at all# So far 
as Dipak Singh is concerned, nia . owe 
stands on a slightly different footing. He 
is alleged to have signed the hand-note 

on behalf of Ratan Singh. But here again 

it is a case of oath against oath, ^ ftu6, 
in my opinion, it wonld materially prejudice 
bis defence to allow a prosecution nearly 
four years after the offence is alleig^ to 
have been oommittei. I would, therefore, 
set aside the order complained against. 

Order #cf atide, 
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LAHORE HIGH COURT. 

SicoinD Civil Appeal No. 1332 of 1.^19. 

Jaruiry 12 , 1920. 

Mr. Jnstics Soott- Smith. 

RAM CHAND— Plaintifp — Appellant 
^ tersu$ 

JAGfRI MAL — Depentant- Respondent. 

Oontract Act (IX of i879j, s. 7A- Mortgage^ 
Inienst, enhanced rate of , default — Penaitj/— Com- 
penaation, whether can he awarded. 

tVhete & mortgage*deed provides that on default 
of payment "Of interest tho rate of interest payable 
on the loan would be enhanced, the enhanced rate 
is in the nature ot a penalty and cannot be award- 
ed Bat in such a case some interest must be 
Allowed as compensation. 

^-Seodod appeal from the deoree of the 
pialriot Jadge, JnllundDr, dated the IVth 
Miroh 1919, varying that of the Junior Sab- 
ordinate Judge, 2nd Clasp, Jnllnndur, dated 
the 23rd Deoember 1918, decreeing the claim. 

Bakbebi Tek Ohand, for the Appellant. 

Lala Jagan Noth, for the Respondent. 

JUDGMENT. — The question in this second 
appeal is whether the plaiotitf is entitled to 
any part of the sum claimed by him by way 
of interest at the enhanced rate stated in the 
deed, the defendant not having paid the 
stipulated interest by the due date. The 
interest 6xed upon the principal of Rs. 1,003 
was at the rate of 8 annas per cent, per meu* 
sem, i. Rs. 60 annually. The agreement 
was that if interest was not paid aonuklly, 
theo it shoull be cha^gel at tbe rata of I 
per cent, per mensem from the date of the 
deed, in other words, at double of tbe'original 
Tate. Tbe first Ccurt allowed interest at tbe 
enhaooed rate bat the lower Appellate Court, 
holding that tbe condition for enbaocad 
interest was of the nature of a panalty, said 
that tbe plaintiff was n )t eititled to toe full 
amount claimed and disallowed the whoU of 
it. 

It is not now nrgedthat the sbipal ition for 
, enhauoed inrerest was not in the nature of a 
penalty, but it is urged tbat sometmo^ 
IsAetebould have bien allowed to tbe p! liotiff- 
ftppdllAnt by way of o jaipensitio i u ider 
keetiou 74 of tbe Contract Act. Tho lower 
Appellate Court was correct in its v.ew r.hat 
the full amount olaimsd need no bo albwel, 
bttt it did not consider whether any p»rtof 
It should be allowed b/ way of aom jen-Jacioa. 
Decisions reported as Babu flari Singh v. 
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Frema Shah (0, Khtuoni Lol v. Kalimuddin 

(2t and Vadlamannati ^rinivaiadtkahitulu v« 
Damttra Bangnyya (.-J) fupport the proposition 
that reaf^onable damages for tbe default can 
be allowed. In the first and last of tfceae 
rulings tho enhanced rate, which was allowed, 
exceeded tbe original rate by about 83 P^r 
oeiit. In my opioion some compensation for 
the default should be allowed and it wculd 
ba fair to calculate this ai) the rate of 1 per 
cent, per mensem, on the interest which was 
not paid by the due dates. Thii comes to a 
little over Rs 100. The lower Appellate 
Court has passed a decree for R**. 1,197-8 and 
I think the ends of justice «ill be met by in* 
creasing this to Rs 1,300 and I do so accord- 
ingly, accdptiog tbe appeal to this extent. 
Plaintiff will get bis ooe<3 in the trial Court 
in prooortion to this sum. But taking ail 
tbe circumstances of the case in^o considera- 
tion I direct that the parties should bear their 
own c )st8 in the lower Appellate Court and 
in this Court. 

Appeal accepted, 

• 

(It 1B5 P. L. B, 1901. . 

(2 10 Ind. Cas. 672. 

(3; 26 Ind. CaB. 702; 1 L. W. 903. 


$ 


CALCUTTA HIGH COURT. 

Appeal FttOM Appellate Deoree No. 222 

OP 1917. 

July 4, 1919. 

Present: — Mr. Justice Walmaley and 
Justice Sir Shama-nl-Buda, Kt. 

Srimoti GUNaM,A,NI DASSl, wioow op 

UUHGA DaS SAREaR and fiXECOTiVB 
10 TbE ALXaTK of the LATE DUoGA 

DaS SARKAR^ Defbndant^Appellant 

versus 

DEVI PROSANNA ROY CHAUDHURI 

ANi» OTae^s — P laintiffs — Respondents. 

Hindu Law — TTili— Successtou Act iX of 18651, «, 
1 1 , apflicabdity of^Separate property of woman, 
succession to — Ste//-6fot/ter, whether preferred to liits- 
bund's younger brother -Adopted s-yn, whether full 
brother of dattyhter-hy predeceased wife. 

The applicability of section lU of the Succession 
Act depends upon a natural meaning as opposed 
to a forced interpretation of the words used in a 
Will. [p. 899, col. 2; p. 898, col, 2.] 
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The claim of a husband’s brother to succeed in 
preference to the deceased woman's step«brother in 
respect of her separate property is recognised in text- 
books of Hindu Law and has also received jndicial 
confirmation, [p. 899, col 2.] 

Where a man-takes a son in adoption after the 
death of his first wife, the adopted son becomes a 
vtep-brother of a daughter by the first wife. [p. 899, 
•oL 

Where of two wives one only joins in an adoption, 
the adopted son becomes the full son of the wife 
joining and the step son of the other [p. 899, ool. 2.] 

Appeal against the deoree of the Sab' 
ordinate Judge} 3rd Conrt, 24>PargaDna6} 
dated the 25th September 1916, affirming 
that of the Maosif, Alipore, dated the 
16th Jane 1915. 

Babas Mohendra J^ath Moy and Abinash 
Chandra Ouha, for the Appellants. 

' Babas Qunada Oharan Sen and Abinash 
Chandra Ohosst for the Respondents. 

JUDGMENT. 

Waluslet, J. — The faots wbiob have given 
rise to this suit are as follows: — One 
Darga Das Sirkar, deoeased, left a Will, 
and his surviviog widow, Ganamani Daei, 
the present appellant, as ezeoatrix named 
in the Will, took oat Probate. Darga Das 
had married twice: bis first wife bore 
him two daughters, one of whom was 
named Annapurna Dasi; and his second 
wife bore him siz more daughters, and 
eventaally bore a son, bat before the son 
was born a boy named Rajendra was 
taken in adoption by the testator. It is 
agreed that the adoption was made after 
the death of the first wife, and after the 
lesond marriage. 

The fourteenth olaase of the Will made 
provision for the eight daaghters in these 
terme: "each of the above daughters shall 
get Rs. 5 per mensem, 60 Rs. per 
annom oat of the estate left by me;*’ 
and the direetioh oontinued **ukta hmyaga- 
ntr madhye kaharo mrityu haiUt ukta 
mrita kanyar warishgan ukta mashik panch 
taka paibe.^* 

Annaparna’a husband died and she 
died later leaving no issae. The plaintiffs 
are her hasband’s yoanger brothers; they 
brought a sait for the annuity bequeathed 
by the Will, and that suit was oompro- 
mised on April 17th, 1913, the snit being 
dismissed. They have now brought the 
present sait to recover the annaity in 
reepeot of a later period and they have 
been saaeessful in the Coarts below, ^ 


For Gonamani two oontentions are pat 
forward. The first is based on the terms 
of the Will and the provision of seotion 
111 of the Snooession Aot. It is argned 
that as Annaparna survived the testator, the 
legaoy to her heirs did not take effeot, and 
reference is made to the first illustration 
given under section HI. The force of this 
argument, it appears to me, depends upon 
the meaning of the participial clause, 
**ukta kanyaganer madhya kah'iro mrityu 
5at7e.** If it mast mean ''should the 
possible contingency happen, namely, the 
death of one of my daughters daring 
my lifetime,” then I think the argument 
would be sound: but the words may 
equally mean, "when the certain, event 
happens, namely, the death of one of my 
daughters at a future date.” And this 
seems the meaning which the father of 
a married daughter must have had in his 
mind, for bis natural hope would be that 
she should be the mother of children^ and 
he would wish to make a gift to his 
possible grand'Children whether they lost 
their mother before or after bis death. 
Adopting the view of the meaning of 
the words used by the testator, I hold 
that the first contention fails. A further 
reason lor overruling it is that it was 
not put forward in either of the Courts 
below. 

The second argument is that the adopt- 
ed SOD IS the heir and not the deceased 
hasband’s brothers. The learned Sabordi- 
nate Jodge on appeal thought that this 
qaestion was settled by the decision of 
this I ourt reported as Debi Praeanna Bai 
V Harendra Nath Qhosh (1). That decision 
was in a case between Annapurna’s sister’s 
sons and her husband’s brothers. The 
nephews applied for Probate of a Will said 
to have been ezeoated by Annapurna, and 
named as her other near relations, her 
husband’s brothers, her step-mother’s son, 
and her step-mother’s adopted son. The 
Judge held that the husband’s brothers 
had no locus standi to object to the 
grant of Probate daring the lifetime of 
the step-brothers and as the latter did not 
press their objection, be granted Probate 
of the Will. The huaband’s brothers then 
appealed to this Court, and it was held 

(1) (J Ind. Caa 634; 37 0. 863? 16 0, W. N.:383; 12 
C. L. J. 386. 
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tbat the step'brotber was not entitled to 
preferenae over the yoaoffer brother of 
the hasband, with the resalt that the 
lower Court was directed to call apon 
the nephews to prove the Will in solemn 
lorm in preseoos of the husbands* brothers. 
That deoisioD obviously did not determine 
the present question, for the question now 
is whether Durga Das Sirkar’s adopted 
son is to be regarded as AnnaparDa*8 
whole brother or only as her step-brother. 
It may be that it was assumed on all 
hands in that ease that the adopted son 
oould not stand in a nearer degree than 
the natural son of the seoond wife to 


the daughter by the first wife, but the 
^'Subjeot was not disoussed; and so far as 
we oan asoertain, the question has never 
formed the subjeet of any judioial deoision 
or even received the oonsideration of a 


sommentator. 


The facts on which we have to raaoh 


a coDolusion are scanty: we only know 
that Annapurna was the daughter of 
Darga Das by his first wife, and that 
R&jendra was adopted by Durga Das 
after his marriage with Gunamani, the 
seoond wife. Possibly further information 
would show that a special relationship 
was created between the boy and Guna- 
maui, but I doubt whether such in 
formation would be of much value. I 
think the answer to the problem is to 
be found in the refiection that Rajendra 
san only be regarded as Annapurna’s 
full brother by a fiotion upon a fiction. 
It is only by a fiotion that he is the 
son of Durga Das: another fiotion is re- 
quired to hold that be became by adoption 
also the foil brother of a daughter born 
to Durga Dass by a wife who had died 
more the adoption. This answer may 
be stated in another form as follows; if 
the adoption had bean made daring the 
lifetime of Annapuraa’s mother, then her 
mother migut have become the boy’s 
sdopttve mother, and the relation of sis- 
ter and brother might have been created, 

Annapurna’s mother was dead, 
*, physically impossible that, there 

* **!j**, born to her fatner a son, who 
sou be looked upon as her full l>rother. 

nother argamjnt whioh seems to nave 
soQsi erable force is that there is no appa* 
p reason why the son born to Durga Dae 


by Gunamani should stand in a different 
relation to the children of the first marriage 
from the relation occupied by the son adopted 
in Gunamani’s lifetime. 

These reasons may bs rather anoonvlnc* 
ing but for the appellant no cogent reasons 
are advanced. 

I think the appeal should be dismissed 
with oosts. 

SuiusuL Huda, J.— I agree with my 
learned brother in dismissing this appsali. 
The first argument regarding the applioabili- 
ty of section 111 of the Sucoession Act is 
based on a forced interpretation of the Will 
opposed to the natural meaning of the words 
used, and I feel no hesitation to rejecting it;. 

As regards th'e second point it is oonoaded 
by the learned Vakil for the appellant that 
if Rajendra wre adopted by Durga Das in 
oonianotion with Gunamani, he would stand in 
the position of a half brother to AnDapurna 
and would be postponed to the plaintiffs, who 
are younger brothers of Annapurna’s hus- 
band. 

This 13 also the view of law taken by their' 
Lirdsbipa of the Judicial Committee in the 
case of Annapurni Nachiar v. Forbes (2), in 
which they approved of the decision in 
Kasheeshuree Debia v. Oreesh Ohandra Linin' 
(3) and held that where of two wives one 
only jotnsd in the adDpbion, the adopted son 
bscam^ the full son of the wife so joining 
and the step son of the other. Again in 
the oa33 of G'*ngvi*iar Bogli v. HtVa 
Lil Bogla (4) Mr. Juibico Mookerjee 
explained away Maau’a text that if among 
all the wives of one husband one has a son 
*‘MaQa declares them all to be the mothere of 
male children Ihrongh that son” and held 
that the son adopted by the hnsband con- 
jointly with one of his wives is only the step* 
son of other wives. The olaim of a husband’s 
brother to succeed in preference to a 
womin’a step-brother in respect of her 
separate property is recognised in text books 

of Hiodu Law and has also received judicial 

oonfirmatioa. The law on this point is 
fally disottssed in the decision of Mookerjee 

and Carnduff, JJ., in . Da6i /'ram/ina Bsi 

V. Hirendra Nath Ohosh (1). 


(2) 23 M- l; 26 I. A.. 246; 3 0. V7. N. 73ft 9*M L J 
20 fi i Bom L. R. 611. 7 Sar. P. 0. J. 69i * 

(3i (1664) W. R. (Sup, Vol.) 71, 

372; 23 0. L. J. 
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It bas, however, been argned that if Rijen* 
dt'a was adopted by Darga Das only, he be- 
bame by the faot of snob adoption the eon of 
all bia wive&i dead or alive, and in this way 
Bajendra beoame the fall brother of Anna- 
purna. It is oot neoessary in this ease to 
ooDsider the effeot of an adoption by a hus- 
band alone without the oonourrenoe of any of 
his wives. 1 feel no doubt that in this ease 
the adoption was both by Durga Das and 
Qanainani. At the time of the adoption 
Ahiiapurna’s mother was dead but Gunamani 
was alive and it is only natural to suppose 
thU she did take part in the adoption. This 
infereooe is strengthened by the faot that 
in the Court below the oase prooeeded on 
that assumption, that Ganamani in para- 
graph S of her written statement olaimed 
ftajendra to 1)0 her adopted son and that no 
spedifib issue was raised on the question whe- 
ther the adoption was by Darga Das and 
Gunamani or only by Darga Das. It is too 
late now for the appellant to raise an issue 
of faot for the first time in seoond appeal. 

Appeal dismissed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 3402 of 1915. 

May 17, 1919. 

Present Mr. Justioe Soott-Smith and 
Mr. Justioe Martineau. 

HARl CH\ND AND OTHERS 

Plaintiffs — Appellants 
versus 

MATHR4 DaS and oruEas — 
Di-fE''D^N7s —Respondents. 

CusM»i - Khanaclamad — Hindu jata of village 
Bottar, Tahsil Kharian, District Gujrat. 

There ia no custom o£ fc^a/tadawiadt among Hindu 

jats of village Bottar, Tahsil Eharian, Gujrat 
distriot. [p. 90', col. 1.] 

tieoond appeal from the deoree 6! the 
Distriot Judge, Jbelum, dated the 29th 
Ootober 1915. 

Mr. Dhanrai Sk^ht for the Appellants. 
Messrs. B. N. Kapur and Abdul Qhani^ for 
the Respondents. 
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JUDOMESTT,— This is, p ^edSna 
from the order of the Distriot Jiiage ol 
Jbelum upon a oertifioate griinted by |i^ 
regarding the validity of a oustoiDi. viFh 
whether the appointment of, a Ichaha^amaU 
is valid in the tribe of Jat Hipdns^^oi 
village Bottar, Tahsil Khariaiij pistriet 
Gujrat, to whioh the parties belong^ ,T^e 
learned Distriot Judge has debided m 
favour of the oustom and has, therofore, 
held that the plaintiffs- oollaterala have no 
right to oontest a gift effected by Matbra 
Das in favour of his daughter, ^usnnmdt 
Mewa Devi, whose husband, he hab_fbund| 
be had appointed as his khanaddriiad. The 
learned Distriot Judge in his .judgment 
admits that not a single pref’edent, Either 
in aotnal praotioe or in a Court of iBw, 
for or against the oustom is forthboibiDg. 
He finds, however, that (1) Muhammadaii 
Jats- of Gujrat have the oustom of ftlifltih- 
damadi ; (2) Hindu Jats follow in gbbOral 
the same oustoms as Mubamm&dan Jats 
(3) Hindu Jats in other distriots have 
the hhanadamadv oustom ; and (4). ^ Hibdue 
of other Tahsils in the Gujrat Dis»ridt have 
the ODstom. From these faots he drftW^B 
the oonolneion that the appointment of 4 
hhanadamad by Mathra Das was in acoordhrieb 
with the oustom of his tribe and was 
quite valid. 

Now, in regard to the fourth ^oint 
fcund by the Distriot Jundge, ti*., that 
Hindus of other Tahsils have the dustoro, 
there is veiy little evidence indeed. 
The first instance relied upon is pointed 
at page 12 of the paper book. , In that 
pe it was held that agnates do bot 
olnde daughters from inheriianee unJ^B 
there is some special oustom tti ^th4fi 
effeot. The deoision was given in rhliincd 
upon what the Judges of the Chief OoUH 
had laid donn. The deoision is dated tBB 
4th of February 1873 and, therefore, 1°°^ 
before the Full Benob dase reported as 

Qujnr V. iSAamDas(l). in that case it Wds 
found that the daughter in question hfid 
resided wi'h her parents and that h%r 
husband had been niade 
of her father and reoeived ihVo bis 
But preference does hot appear to have 
been given to her on that 
merely beoause the onus was oonsidered to 


case 


ex 


(1) 107 P. k 1887 IF. B.) 
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b« upon *He aollftteraU to 
tWwolttdad the daughter, lha Beaoud 
dMiBioo railed upop » that printed at pages 
l4 and 15 of the panor-boolp. There also 
the deaision was in faeonr of the danghtw, 
beoanse it wM held that the plaintife 
had not referred to any initanae whwb 
would prove the invalidity of a «i** to 
a daaghter as against the custom entered 
in the «'fraf-t-ant. The date of the deowion 
18 19th of Fahrnary 1880, ba^re the 

Fall Bench ruling Gfuiar v. SA-am Da« 

In our opinion, these instanaes are quite 
inanfl&iient to prove that there la any 
general custom of khunadamadi among 
Hindus in any Tabsil of the Guirat District. 
The onw# was certainly upon the defendants 
to prove that the anatom of khanadamadx 
existed in the tribe of Hindu data and 
in onr opinion they have not discharged 
it. Mr. Badri Nath Kapur referred nj 
, ^aartain extcaalB of the retrcj-i-awi of 1868 
psinted at pages 8 to 11 of the ^ paper 
book| wbsrfiio it is stated that io the 
abiteoca of male issae a land owner can 
adopt a daughter and transfer bia pro* 
periy to her. This ia said to apply to 
Khatrie, Bfahmiop, Bihrapias, Aroras and 
BhatUa. Hiudu Jata are not included in 
theea tribes and in any oise the entcj does 
not establish any ottstoao of hhanadanx it. 

We aooordiugly aoaspt the appeal and, 
sstting aside t ie ordar of the lower Court?, 
give the plaiotiffi a deolacatim to the 
effect that tho gift pf the lanl and 
hoQsea in suit made by dofaodant No. I 
in favonr of defendant Ni. 2 on the -^th 
of January 1914 shall not effio; the plain";- 
iffj^ ravereionary rights after the death 
of defendant No. 1, an I we further direct 
that the defauliits shall pay tho plaintiffs* 
appellanU* coats in all the Courts. 


Appeal aC’Ceptsd. 



OUDH JUDIOTA-Ij OQI^HISSIONBB’S 

OOUBT. 

First Civil Appeal No. 51 ov 1916. 

March 10, 1919, 

Presenf:— Pandit Kanhaiya Dal, A J. G., and 

Mr. Daniels, A. J. C, 

Musammai JANKI EUNWAR— DePBNDAWT 

— Appellant 
persus 

Bobu MITRA SEN SINGH and others— 
Plaintiffs, Ba6« INDBRSEN SINGH and 

OTHBRS — Defendants —Rbspondents. 
Lftndland and tenant^Undcr-proprieiary rights for 
liie without power of transjer^ whether can he granted 

lapse of nndex-pro.prietary title on grantee*s death, 

condition as to— Reversion, saperior proprietor 6<?com»«y 
entitled to^tailure to enforce right of reversion, 
effect of^Trespasaer allowed to assert nnder.proprietary 
title, effect of^Renf, acceptance of, from trespasMv, 
effect of — Estoppel. 

A tenure which is not transfeitible cannot be 
treated as under-proprietary, bat a superior proprie- 
tor can confer under- proprietary title on a person for 
life without any power of transfer. For, it is possible 
to conceive that a person might split up bis full 
rights into proprietary and under proprietary, and 
then grant the under-proprietary rights to another 
person for a limited period, reserving the reyoreiqR 

for another person or for hjmseli [p. JMDt, ool l.J 

Au under-proprietary title for life without power 
of alienation was granted to a person by the superior 
proprietor with regard to certain property, with 
the condition that the under- proprietary title would 
lapse ou the death of the grantee and the superior 
proprietor would thou be entitled to reversion of that 
litlo VI hen the grantee died, the superior proprie- 
tor did not elect to cl um or enforce the reversion 
but allowed a trespasser to assert that title and 
continue to pay the under-proprietary rent, so that 
on the faith of the trespasser being treated and 
lecoguisod as an ander-prop» ietor by the superior 
proprietor, the trespasser did certain acts which 
were tothe detriment of herself and to the advantage 
of the superior p oprietor: 

Held, th'it tho superior proprietor was estopped 
from denying tho right of the trespasser to hold 
the property ia question as an under-proprietor for 
life \vithout any power of alienation, [p. yOt, ool. 1 j 

Appeal from the decree of the Bah- 
ordinate Judge, Fyzabad, dated the 25th 
April 1916. 

Meflsrs. Mohammad Wastm and Imtiaz A.U, 
for the Appellant. 

The Hon’ble Syed Waeir Hasan and 
Chaadbri Niamatullah, for Reepondents 
Nob. I to 4. 

JUDGMENT. — The dispafein this appeal 
relates to the entire villages Tarahampur, 
Mendbai Salimpar and a 10 htswas share 
in the village Naurahni Rampar s'taatee 
in the Fyzabad . district. The said viiUge 
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and another village named Maipnr formed 
part of the Birhar estate belonging to 
Dbnp Narain Singh. 

Musammat Rajaa Konwar, the wife of 
Dhap Narain Singh, claimed to be in 
poBsesaion of these four villages by virtue 
of a grant said to have been made by 
her husband. On the 23rd April 1877, 
while the Brst regular settlement was in 
progress, she claimed a deolaration of 
her under* proprietary title in regard to 
the said villages, stating that her husband 
bad given the same to her for her main- 
tenanoe and that she was in proprietary 
possession thereof by the oolleotion of 
rents and the payment of revenue ^Kshi- 
bits A 1, A-4and A.7). These claims were 
brought against Dhnp Narain Singh. On 
the 22nd May 1878 Mmammat Rajau Knn«ar 
and Dhop Narain Singh entered into a 
compromise, the effect of which was that 
the former was allowed to remain in 
possession by virtue cf the pukhtadafi 
right of the entire villages Tursbampur, 
Mendhai Salimpur and Maipnr and a lO- 
biswiis share of the village Naurahni Ram 
pur for her life without any power of 
transfer subject to the payment of a profit 
of 15 per cent, on the Crovernment revenue, 
and the latter was allowed to retain 
possession of tbs sir lands situated therein 
without any power of transfer on payment 
of the usual rent to the former (Exhibits 

1, 3 and 5), The compromise further de» 
dared that after the death of Musammat 
Rajau Kunwar the wife of her son, 
Kalka Bakhsh Singh,” shall be entitled to 
possession on similar conditions. In ac- 
cordance with these compromises, decrees 
were passed in favour of Musammat Rajau 
Kunwar, declaring that she was entitled 
to pukhtadari rights with regard to the 
said properties without any power of 
alienation subject to the payment of the 
Government revenue and a proft of 15 
per cent, thereon to the Taluqdar (Exhibits 

2, 4, 6 and 10), 

In pursuance of those decrees Musammat 
Rajau Kunwar was recorded in the under* 
proprietary register as a pukktadar (Bxhi- 
bits A 8, A ‘20 and A-22^, and on her death 
her daughter in-law, 8undar Kun- 

war, the wile of Kalka Bakhsh Singh, was 
recorded as holding the said villages in 


the same oopaoity (Exhibits A-34^ A-36 aud ' 
A 38). On the Ist September 1888| Dhtijp ■ 
Narain Singh mortgaged bis righ|, < 
title and interest in the villages .. 
suit with the predecessors in- title .of tlie.r 
present plaintiffs (Exhibit 10) and on the. 
same date his wife, Musammat Rajau 
Kunwar, joined him in exeeuling another 
deed of mortgage in respect of the nnd^r* : 
proprietary rights held by her in the - 
said property in favour of Musammat, 
Dilraj Kunwar, the mother of one of the 
mortgagees previoufly mentioned. In order 
to pay up the amount due on the dee,d 
first mentioned, and the deed cf further 
charge sub-^equently executed by Dha^ 
Narain Singh (Exhibit li}* Kalka Bakhsh 
Singh, the son and successor of Dhnp Narain 
Singh sold his right, title and interest iu 
the villages in suit to the Court of Wards 
in charge of Meopur Dhaurabra estate on 
the 23rd October 1902, stating in the 
sele deed that be was only real'zing the 
under- proprietary rent on account of the 
same from the pukhtadar (Exhibits). The 
Court of Wards thereby stepped into the 
sbces of the superior proprietor and became 
entitled to collect the under- proprietary rent 
from Musammat Sundar Kunwar, who had 
succeeded Musammat Rajau Kunwar in 1901. 
Musammot Sunder Kunwar died in 1905, 
and such rights as were conferred on her 
by virtue of the compromises of the kSnd 
May m78 lapsed on her death. In 1906, 
Kalka Bakhsh Singh married Musammat 
Janki Kunnar, who assumed possession of 
the pukhtaduri rights enjoyed by Musammat 
Sundar Kunwar without any objection having' 
been taken by the Court of Wards in charge: 
of the Meopur Dbaurahra estate. The Court 
of Wards acknowledged her as a pukhtadar 
and realized rent from her up to 1914 (Exhi- 
bits A.35 to A.106). 

Meanwhile Musammat Japki Kunwar and 
her husband, Kalka Bakhsh Singh, sold the 

rights, the former claimed to have 
possessed, in Maipnr to the late Bai Sri Ram 
Bahadur (Exhibit A 49) to pay up the prior 
mortgage effected by Musammat Rajau Kun- 
war and Dbup Narain Singh on the 1st Sep- 
tember 188?, to which reference bw already 
been made. Rai Sri Ram Bahadur redeemed 
that mortgage by paying Rs. I8,i25 to the 
heirs of Musammat Dilraj Kunwar (Exhibits 

A.197aud A-108). 
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Muiammai Bajau Kanirar and Dhap Naraia 
SiDgb had made other mortgages, too, of the 
phukhiadiiri rights in some of the villages in 
question from time to time (Exhibits A*110, 
A*113 and A 114), the amount due on whieh 
was similarly discharged by Janki 

Knnwar and Kalka Bakhsh Singh. Musam- 
mat Rajaa Knnwar and Kalka Bakhsh Singh, 
too, made certain mortgages of the pukhtadari 
rights in some of the villages in question 
(Exhibits A'll5 and A 116), whioh Musam' 
mat Janki Kunwar and Eatka Bakhsh Singh 
similarly discharged. 

The Oourt of Wards claims to have since 
discovered that Musammai Janki Knnwar 
had no title whatsoever to the pukhtadari 
rights of the said villages and has filed the 
present suit for her ejectment with mesne 
profits. The Oourt below decreed the claim 
for possession. It found that Musammat 
Bajan Knnwar was granted an under- pro- 
prietary tenure for life. without any power of 
alienation, that Mu$ammat Sundar Kunwar, 
the wife of her son, was to succeed her on 
the same conditions, that is to say, to bold 
the disputed property for her life without 
auy power of alienation, and that as Musam 
mat Janki Kunwar was not married till some 
time after the death of Mueammat Snndar 
Kunwar, such interest as was conferred by 
the compromise lapsed on the death of Mu- 
Mmma^ Snndar Kunwar. 

A tenure, which is not transferable, cannot 
he treated as under- proprietary; but as the 
learned Council for the defendant- appellant 
points out, it ie possible to conceive that a 
person might split up his full rights into pro- 
prietary and under-proprietary, and then 
grant the under- proprietary rights to another 
person for a limited period, reserving the 
aversion for another person or for himself. 
In that view of the matter, the condition 
Wstraining alienation can only be treated as 
a condition emphasising that the grant was 
nsMe for only the lifetime of the grantee 
*™ *hat no alienation could be made whioh 

TS* *ik ^'ho grant beyond that period. 

the intention was to give the grantee 

r* ^nder.proprietary rights for a 

imited^ PO]*iod, an absolute reatra'ut on 
Wnatiou from the very inception of the 
ftf fK ^®Dld be inconsistent with the nature 

ox tue mterest created. No other ojastruc- 
Q consistent with the language of the coip- 


promise as a whole is, therefore, reasonably 
possible. 

The entries mxis in the revenue papers io 
pursuance of the decree aud the subieqaent 
eonduat of the parties, moreover, show that 
that was the construction which the parties 
bad themselves placed on the settlement 
decrees, for Mwammat Bajan Knnwar was 
entered as a pukhiadar liable to pay to the 
Talnqdar 15 per cent, in addition to the 
revenue. The rights of Musammat Bajau 
Knnwar, however, came to an end on her 
death in 1901: those of Musammat Suodar 
Kunwar, the wife of Kalka Bakhsh Singh 
similarly came to an end on her death id 
1905. Kalka Bakhsh Singh is not shown to 
have any other wife then alive. The 
limited rights created by the compromise, 
therefore, oame to an end on the expiry of 
the above life-estates and the property, whioh 
was the subject of those rights, subsequently 
reverted to the heir or successor-iu-interest 
of the grantee, then in existence. As 
Kalka Bakhsh Singh, the son and successor 
of the grantor, bad sold bis entire right, 
title and interest in the property in dispute 
to the Court of Wards in charge of the 
Meopur Dbaurahra estate before the death 
of Mu$amm'it Snndar Kunwar, the vested 
interest he held in the reversion passed by 
the sale to the Court of Wards, who became 
entitled to that reversion on her death. 

The Gojrt of Wards did not, however, 
for some reason or another eleet to claim or 
enforce the reversion and allowed Musammat 
Janki Kunwar, whom Kalka Bakhsh Singh 
married in 1906, to remain in possession as 
a pukhtadav and to pay rent as sueh up to 
Faeli. The name of Musammat Janki 
Kunwar was entered in the under-proprietary 
register as a pukhiadar, and though she bad 
nothing to do with the puVhfadari rights under 
the petition of eompromise because eueh rights 
as were conferred by the compromise on Mu* 
eammat Bajan Kunwar and the wife or wives 
of Kalka Bakbshi Singh in cncoession had al- 
ready lapsed on the death of Musammat Sundar 
Kunwar, the last survivor, the failure of the 
Court of Wards to enforce the reversion and 
the subsequent aoknowledgmeDt of AftMum- 
mat Janki Kunwar as a pukhiadar and the 
aaoeptanoo of rent from her from time to 
time are tantamount to a waiver for the time 
being of the right of ravarsion and to a re* 
oogqiticmof the qf Aft^sqntwiqr Jaqki 



.904 


INPJAN CiSgS. 


JANEl Kn.MWAK V, ^ITBA SEN SINGS. 

•Kanwar to saooeed to the pukhtai'^ri rights 
under the oompromise, as it she had 
been tbo wife of ICalka Bakhsb Singh . when 
Musamtin^t San()ar -Kunwar died. On the 
faith of her haying h^^n treated and reoognis* 
ed as a pukhtadar^ Musammat Janki Kanwar 
and her hpsband, KalUa Bakbsh Singh, 
paid the prior enoambrance^ on tbe ander* 
proprietary tepare (limited as it was), wbish 
Musammai Rajaa Kanwar and Dhap Narain 
Singh and after tbe death of tbe latter 
Musammat Rajau Kanwar and Kalka Bakbsh 
Singh bad created. In the mortgage deeds 
tbe property mortgaged was described as an 
under- proprietary tenure and the fact that 
Dnup Narain Singh and after him his son, 
Kalka Bakbsh Singh, who held the superior 
proprietary rights bad joined the lady in 
execnting tho mortgages renders those mort- 
gages enforceable, despite the restriction con- 
tained in the compromise and the settlement 
decrees passed in accordanoa therswitb, as 
against themselves apd their 8aooe98ors-in> 
interest. In tbe case of tbe mortgage eSacted 
hyMusammat Rajau Kanwar in favour of Tha- 
karain Dilraj Kanwar on tbe 1st September 
1888, the redemption effected by selling 
the under proprietary interest or such interest 
as Musanmat Janki Kanwar held or claimed 
tp bold in the village ( Mxhibit A a9). The 
Court of \Vard9 accepted tbe position of 
the vendee as the parobaeer of the under* 
proprietary interest of Muiammat Janki 
Kanwar in the said village and sold the 
superior proorieUry interest, it held therein, 
to vendee lEshibit A50j. It is nit clear 
whether the payments of tbe other enoam* 
branoes were made by Musammat .Janki 
Kanwar out of tbe money belonging to her 
or by Kalka Bikbsh Singh with bis own 
fund^; bat tbe pHyment made by Afusimmat 
Janki Kunwar by tbe sale of wbat she 
described as the and^r proprietary interest in 
Maipur was clearly made to the advan- 
tage of tbe person bolding the right of 
reversion, and to the detriment of herself,, 
if she had no interest whatever in that or in 
tbe other villages in respect qf which she 
was recorded and treated as a pukhtadar. 
The plaintiffs-respopdents are, therefore 
olf^arly e^ttopped from dacjing the right of 
Musammat Junki Kanwar to hold the vi4lage8 
in question as a pukhtatar on the oonditions 
laid down in the petition of oomprcmisp 
that is, foe her life without any power of 
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alienation; vahd afhsr wbat - <lb(9 SoaetJ-pf 
Wards in charge of their estata had dong fip.. 
to almost, the time when tbe present '^snit wai 
Instituted, they, osnnot be allowed tO' torn 
round and treat her as a trespasses^ -Ae 
pointed out in Bresvient ' and r Qommon 
of. Magdfilen Hospital v, Alfred Snotis ii), 
even where a lease is granted by g pei^qd 
who had no authority to grant the same, the 
acceptance of rent from tbe lessee majf for 
the time being create tbe relationship of a 
landlord and tenant between tha person 
accepting tbe rent and tbe lessee. Jn fiant 
Pershad hoeri v. D^dhnf^th Boy {8)i wbe^a® 
village was granted by e ^ciqindar tip 
nephew for maintenance for bis life and tN 
grantee had during his life^im^ 
a permanent lease in favmr of ^opt^fr 
person and tbe Utter bad pbt^iped pofQ^P* 
aioD, it was held by their Ljrdsbips of tp? 
Privy Council that tbe aooeptanpe of the 
nt the rate stipulated in tbe 
successor of the grantor from the lepePQ 
tbe death of tbe original grantor pqrpor^ed 
create at all events a tenancy at will, 
alor g with other evidence opuld be tr<Eietec| 
a enffioient recognition of tbp lep^ee es | 
tenant for life. In Nah 2 k\ii(narf f* 

Behiri Ltl Ssn (3), Qhaitan 3ingh 
dkari Monim (4) and Jagraj Kunwar v. 

Din (5) acceptance of rent was 
treated as a recognition that the 
paying the rent was not a trespasser. It 
is immaterial whether the Court of Wards 
acted negligently or in ignorance of 
its rights. The treatment accorded led 
Mwammat Janki Kunwar to alter her posi- 
tion to her detriment by paying the 
prior enoambrances dne in regard to the 
interest she held in her possession'; and 
it is not open to the plaintiffs respondents 
to treat her as a trespasser and sue her fo] 
possession or mesne proGrs. Tbe 'effect oi 
tbe failure of tbe Court of Wards id 
enforce the reversion, when Musamfttal 
Sunder Kanwar died, and of the Bubsequent 
aooeptanoe of rent from her as a puhhiadar 
was to invest Musammat Janki Kanwar Wlt^ 

(1) ( J 67.1) ^App-Cas. 324; 48 L. J. Oh.^ 67«J 40L. 

T.466j27 W. E. 002. , 

27 0. 4P. C.);26I. A.216i4aW- 

7Sar P. 0 J SKO. ' ' ^ ^ • 

!«} 4AL J 67O;60. L;J. 132 (P, 0.)s 11 G.W;- 
N. 865 9 Bom. h. K. 848; 17 At. h. J, 3J7; 34 0. WW| 
2 M L. T. ,43.1j ^4 t A. 1«0. 

t4 6 0 L. J. 62. 

(6) 18 Ind, Oas, 388. 
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rifbtff %{}o 9 f)d -to hsc bf po^^pvom^n 
Bj) >1 4 i 9. t^e V wife -of 

Qa)c^b ^iR^h when Afu|af^t»a| ^apdac 

dipjJ, -feflft r^^t |g »nlacge hfiP 


'^fh® 4PPf)i^l }¥t tber^forp, allowed ap(J 
tb^ Qlaim tbp pUinUffB revpopdepta dis- 
misf^d. with oosijp Ihroc^hopt. 

Appeal alloteei. 


PUNJAB CHIEJF COURT. 

C ivXL MiacELL^NBQUB Ca 9 B No. 137 

OF 1919. 

24. 1919. 

rreient: — IVlp. Jnstipe Soott Smith. 
GURDIT SINGH— Plaint FF— 

P£TlT10.NBR 

ver$U9 

^SHAR D 45 and amothbb — Dffkhdants — 

ReBPOMOBNIS. 

Punjab Chiej Court Aules and Orders, Vol. IJI, p. 81 , 
rr. 4 — Injunction, suit Jor — Pleader's Jees, scale 0 } — 
Practice, 

Pleader’s fees should in all oases be fixed in 
accordance with tho rules framed bj the Chief 
Court. 

In a suit for injunction the Pleader's fee should 
be calculated according to the valuation of the 
^uit, or according to such a sum. not exceeding the 
vaiuationi as the Court shall think reasonable. 

Review from the order of Mr, Jaatioe 
Soott'Smith. dated the 11th November 1918. 
Wr. hal dhan^ Mehra^ for the Petitioner. 
Mr. Tiroth Bam, for the Reepondents. 

^ JUDGMENT, — Plaintiff’s Bait for an 

(i^yipg beep diemissed, be ap> 
\o ti|p nia^riot Judge who dtemisa* 
^pp^al. Hq then bled a eeaond 
app^Fl to this CpDr(, whiqb was dismissed 
0*1 the lltl^ November 1918. On the 
VWPtipn qf posts allowed by tbe lower 
poorts he was advised to file an Applioa- 
tiqn for rsyiew in tbe tower Appellate 
vppr^. Instead qf this be filed an applioa* 
tlQQ fiy amepdment qf the decree, wbioh 
joq rejected it was found that the 
ORFpe wStP W aQQordanaa with tho judg- 
*h 0 Pf» l^e has no V aooording'j' a''plif»d 

fW fttflyiew qf this Courw’e trJer, 


the 11 th ^oyemlmc 1^18, es |o ppste only, 
and I ^dmi^teid hgpqpgp ft - appeared 
oleAr that the lower pqqrts bad wrongly 
oaloulated tbe f^leader’e fue. The suit was 
one foe an injpnqtion and was yaln.ed Idp 
purposes of jurisdiotion at {ts.' X 1 0. Tbe 

trial poqrt, however, . qllqwqd 9Q ae 

Pleader’s fee and the lower appellate 
Court allowed Rs. 13. It is oontended on 
behalf of the applipaqt that thip was 
illegal and that the fee award- 

ed oould not legally exceed Rs. 5-8>0 
otloulated at 5 per cent, on t^e value. 
Tbe rules made by this Court 
fees of Counsel in proaeedings in Sajhoydi: 
nate Courts will be found in Volume 111, 
Rules and Orders, at page 81 ef efq] 
Rules 3 and 4 read together shew that 
t|)e fee iq a case of tbi® eprt should be 
calonlated according to the valuatiqn qf 
tbe suit, or according fo such a suq}, not 
exceeding the valuation, as the Gour^ 0 ,hqu 
think reasonable. In any case tbe qmounlj 
of tbe fee is to be calculated according 
to rule 3. Rule 3 shews that in Guifi 
for the recovery of specific prqpprty, or ^ 
share of specific pfopcrty, whether im? 
moveable or moveable, if the amount oc 
value of tbe property shall nqt exqe^d 
He. 5,000, the fee is to be calculated at 5 
per cent, on the amount op value thereof. 
Id the present . case tbe value being 
Rs. 110 the fee oonld not exceed Ba. 5 8 (h 
There seems to be a general iniprpsqiQq 
in some of the Subordinate Courts that 
in suits for injunotiona and in deqlaratory 
suits any fee can be fixed according to the 
pleasure of the Court. The fqq afipqld 
in all oases be fixed in accordance with 
the rules framed by this Court and above 
referred to. Lala Tiratb Ram who appears 
for the respondents admits that the' fee 
allowed by each of the Courts is illegel 
and does not oppose tbe present applica- 
tion for review. 

I allow the review aod in, modi 6 »alion 
of the decree oi the lower Oonrte. redaoe the 
Pleaders fee allowed to Rs. 5 £-0 in aaah 

Qonrt. Costs of this Court shonid be 
borne by the parties. 

Hiview cMowed. 


see 
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CALCUTTA HIGH COURT. 

Appeal pbou Appellate Decree No. 1200 

OP 1918. 

Angnst 19, 1919. 

Pmanfi^JnstiiO Sir Asatosh Choadbiifii Et., 

and Mr. Jostioe Cuming. 

NADIRAM alias NABADWIP CHANDRA 
SIL — Dbpbndamt No. 1 — Appbllist 

versus 

SRINATH CHAKRABARTI— Pluwtifp 

WBO APPEARED, AMD OTHERS — ReSPOMDEKTS 
Bengal Tenancy Act iVIII B. C. o/1885), s$. 20, 

48, 49, 60, 85, Ill, Art. ^Landlord and tenant 

Tenaiitf dispossession of^Svit to recover possession 

of holding '^Limitation applicable — Occupancy tenant, 
lease by, exceeding nine years, validity o/- -Kayami 
ryot, whether ryot at fixed rent— Uiider.ry ot, heir of, 
whether entitled to gather crops— -Non-occupancy ryot, 
interests of, whetho- heritable. 


'M - 


from one Ram Kumar ObakraYarty» wbo 
bad an oeonpaney right in it. The prinoi^ 
pal defendants contend that Rani Kumar 
had a mokarari mourashi hayami 
right and that he settled the land with 
their predeoessor Bangsi Sil by a leasp, 
dated the 28(;b Kariiok 1302, (Exhibit C) 

under whieb they olaim an ooenpansy 
right. The case, therefore, depends on the 
question as to what right Ram Kumar had 
and what right was acquired by 'Bangsi Sil 
under Exhibit O. The trial Court was 
of opinion that Ram Kumar was an 
occupancy ryot, that his right was heritable 
but not traoi^ferahle, that the plaintiff 
after bis purchase had not be^n rscognised 
by the two^annas co^sbarer supeHor landlord, 
hence his title to the ryoii was only to the 


A suit by a tenant against his landlord for the 
recovery of possession of his holding, where the 
defendant did not dispossess the plaintiff in his 
capacity as landlord of the holding, is not governed 
by Article 3, Schedule III, of the Bengal Tenancy 
Act. [p. 907, col. 2.] 

A document creating a lease by an oconpancy 
ryot cannot be given in evidence if the lease is 
for more than 9 years and whether the document 
has been registered or not, the lease is void. The 
validity of such a lease can be questioned by the 
grantor or by a persCn claiming from him. [p. 907, 
col. 2.] 

Chandi Charan Nath v. Somta Bihi, 44 Ind. Cas. 
264; 22 0. W. N. 179; 28 0. L. J. 91, followed. 

Where in a lease a lessor states that he is a 
hayami ryot, this does not necessarily imply that he 
is a ryot at a fixed rent. [p. 908, col. 1.] 

Irrespective of costom or local usage the heir of 
an under-ryot under an annual holding is entitled 
on the death of the under-ryot to remain in posses- 
sion of the land until the end of the then agricultural 
year for the purpose of tending and gathering in the 
crops standing on the land, [p 908, col. 1,3 

Arip Mandal v. Ram Ratan Mandal, 31 C. 767 
(F. B ); 8 C. W. N. 479, followed. 

The right of a non-oooupanoy ryot is not heritable, 
[p 908, oolB. 1 & 2.] 

Appeal against the decree of the Sub- 
ordinate Judge, let Court, Tipperah, dated 
the 20tb April 1918, modifying that of 
the Munnif, 4th Court at Cbandpnr, dated 

the 5th of March 1917. 
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extent of 14 annas share. He also held that 
Bangsi’s ryoti under Ram Kumar was not 
heritable and, therefore, it did ' no( pass to 
his heirs, the defendants Nos. 1, 2 imd 3, who 
became trespassers upon his death. These 
persons, however, had taken a howla tenure 
in respect of one auna share in the said 
land and had thus become landlords of 
the plaintiff also to that extent, and that 
they as such landlords held adverse posses- 
sion since the 10th January 1914, which 

is the date of the death of their 

• « 

father, Bangsi Sil, and inasmuch as the 
present suit was brought on the 29th 
March 191t>, he found that it wasbarred undbr 
Article 3, Schedule III, Bengal TeranCy , 
Act. He also held that notice of ejectment 
was necessary npcn the defendantf, but 
such notice bad not been served and the 
suit was, therefore, not maintainable. 

On appeal the learned Subordinate Judge 
held that the suit was not barred by 
limitation. He was not satisfied from the 
evidence that the defendants had dispossessed 
the plaintiff in their capacity as fractional 
landlords; that they were in possession as 
the heirs of Bangsi Sil under the lease 
which had been granted to him by Ram 


Ur. Sarat Chandra Basak and Babu 
l/pendra Kumar Roy, for the Appellant. 

Babas Vwarkanath Ohakerbutty and Jatiu' 
dra Mohan Qhose, for the Respondents. 

JUDGMENT. — The plaintiff sued for 
khas poBsession of the land in suit npon 
declaration of his ryoti interest therein. 

He claims to have purchased the land 


Kumar, and inasmuch as the suit bad been 
instituted within 12 years of the death of 
Bangsi Sil, the plaintiff was within time. 
He next found that the plaintiff had got 
a ryoti title to Id-annae and not 14-aona8 
only as found by the learned Munsif, 
that the plaintiff’s purchase of Ram Kumar’s 
interest was not recognised by the one'anna 
landlords, namely, the defendants Nos. 1 an)} 
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2| who had parobaaed a hotola rig'ht to 
on^ anna as aforesaid, and be l^ld that 
the plaintiff had in the oironmatanoes gob 
a rvoti title to 15*annas share of the 
land in snit. He agreed with the Munsif 
that Ram Komar was not a ryot of a 
fixed rent bat that be was only a ryot 
with a right of ooonpanoy in respsot of 
the disputed land, that Bangs! Sil's statas 
was' that of an under ryot under Ram 
Kumar and that the defendaots . did not 
inherit his under ryoii right and that the 
defendants were trespassers. 

A aontention was raised that inasmuoh 
as the ioma of this ryoti had remained 
UQobanged for more than 20 years the 
presumption under seotion 50 of the 
Bengal Tenanoy Aot should apply. He 
held that this was not a suit under that 
Ast inasmuoh as the defendants were not 
under ryots under the plaintiff and that, 
therefore, the defendants were not entitled to 
any notioe under seotion 40, olause (6). The 
defendants oontended that even if the Court 
held that Ram Kumar had not a mourashi 


right, yet they had acquired a right of ooou- 
panoy having been on the land for muoh 
longer than the statutory period. They oon- 
tended that Ram Komar having granted the 
leasennder whioh Bangsi built his homestead, 
®ade ezoavations and gardens and as 
after ^ Bangsi's death the defendants had 
remained upon the land, Ram Kumar oould 
not be heard to eay that Bangsi was a 
trespasser, although Ram Kumar oould not 
legally have granted snoh a leise as he 
ad and that as Ham Kumar would have 
eeu estopped from raising any question 
the validity of the lease, the plaint 
* having purohised from Ram Ram^r'a 
eon was equally estopped. The learned 
aubordinate Judge held that Rim Kumar 
* no right to grant suoh a lease whioh 
was for a term exoeeding 9 years, that in 
e ease Rim Kumar had stated that be 
ee a kayami ryot^ whioh did not 
^ssarily imply that he was a rv*? at 

a hxed rent. He found that it did lot 
pear that Ritn Kumar bad mido any 

was a ryM at ft tixed 

that right wad othor than 

osoupanoy ryot, nui* did it 

sentaf^n*^^** *^*°^®‘* believing in *uiyrepre- 
to take the lease, tie referred 


to Ohandi Oharan Nath v. .SomZ-i Bibi (1) 
and held that the grantor eould question 
the validity of such a, lease* He alsofonud 
that the defendants had failed to make out 
that they had any oosupanoy right. He 
fioally held that the plaintiff was entitled 
to get iim'iU khas passession in respeot 
of Ih-annas share only of ths laods in suit: 
faenoe this appeal. 

It has been strongly oonbaodel on be- 
half of the defendants, first, th\t they oan* 
not be considered as trespassers and they 
cannot be ejected without notice to quit, 
that the lease, Exhibit 0, is operative, that 
Bangsi having been pnt in possession and 
built a house and garden and exiavated a 
tank, the plaintiff is estopped from ques- 
tioning the defendants’ title under the 
lease, that even if section 50 of the 
Bengal Tenancy Aot be not applicable, the 
general presumption of fixity of rent has 
not been considered by the Judge, that 
even if it be held that Bangsi bad only an 
nnder-r^o^i right, each right is heritable 
and, therefore, the defendants are not tres- 
passers and that the salt was barred under 
Articled, Schedule ill, of the Bengal Tenanoy 
Aot. Having regard to the learned Sub- 
ordiuate Judge’s finding that the defendants 
bad not dispossessed the plaintiff in their 
oipaoity as fractional landlords and also 
having regard to the fact that the plaintiff 
was not recognised by defendants Nos. 1, 2 
and 3 as landlords, the suit was not barred by 
limitation. Both the Coarts have found that 
Ram Kumar bad only an occupancy right, 
that he had no mokarari monrcuhi right 
and, therefore, he could not have granted a 
lease for a term exoeeding nine years. Snob a 
lease is clearly invalid and could not have been 
registered. See Ohandi Oharan Nath v. domla 
Bibi (1). All the oases up to that date were 
reviewed by one of the learned Judges who 
held as the result of his review ** that 
the document creating the lease cannot be 
given in evidence if the lease is for more 
than 9 years and whether the document 
has been registered or not, the lease is 
void. ” He also held that the authorities 
led to the oouclusion that the validity of 
suoh a lease can be questioned by the grantor 
or by a person claiming from him. The 

(1) 41 M. Cas. 254, 32 0. W. 179, 23 C. L. J. 

yif 
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express provision of seoHon 85 of the 
Bengal Tenanoy Aob 'aaonot be overlooked. 
Upon tbe Bodings of the learned Snbordi 
nate Judge the elements essential to attract 
its operation are also wanting in this 
ease. Bam Bnmar desoribes himself in the 
lease as a koyami ryot^ which does not 
neoessarily imply that he was a ryot at 
a 6zed rent. The Sabordinate Jadge also 
held npon the evidence that it did not 
appear that Ram Rumar had made any re- 
presentation that he was a ryot at a 
fixed rent or that his a^tas was other 
than that of an pooupanoy ryot or that 
Bangsi, believing in any representation of 
Ram Kamar, was indaoed to take the lease. 
I'hat being so, we are unable to accept 
the contention that the plaintiff is estopped 
from questioning the lease. It has al*«o 
been found as a fact that R)m Kumar was 
not a ryot at a fixed rent. Section 50 of 
the Bengal Tenanoy Act clearly does not 
apply in this case, as the tenanoy dates 
from the leane. It is clear upon the find- 
ings that Bangsi was an under- It 
is contended that an under ryoH right is 
heritable. The point was dietinoOy raised 
before the Foil Bsnoh in Arip Mandal v. 
Earn Ratan Mandal (2), in wbioh it was 
held that irrespective of custom or local 
usage the heir of an under r%ot under gn 
annual holding was entitled on the 
death of the under- to remain in 
possession of the land until the end of the 
then agricultural year for the purpose, if 
the land has been sub-let, of realising the 
rent which might accrue during the year, 
or if not snb-lat, for the purpose of tending 
and gathering in the crops. The learned 
judges who referred the case were appa- 
rently of opinion that apart from any 
rights under the Tenancy Act the interest 
of an nnder-ryot in hie tenancy could not 
be held to be terminated on his death but 
it must pass to hU heirs and legal repre- 
sentatives. This view was not accepted by 
the Full Bench. In MqHunt Lukhan Narain 
Dae V. Jainath Faniay (3) it was held by the 
majority of the Fall Bench (Brett and Mitra, 
JJ , dissenting) that under the Bengal 
Tenancy Act the right of a non ocoupanoy 

(2) 31 0. 767; 8 0. W. N. 479. 

(3) 11 0. W. N. 626; 6 0. L. J. 457; 34 0. 610; 2 M. 

If. T. 219' 


ryot is not heritable. A later Foil Benol) 
hsli in Ifitfa'znaie Zenind%ti 00. v. flewkrtstA 
Oho«h (41 that the holding of a noo-«()ai|- * 
pancy ryot is (apart fcom possibla exaeptlqp^) 
heritable. Having regard to the Fall B^onfa 
case of Ar^ ifandal v. Uam Ratan Mattel t'V 
we cannot hold that the heir oi an nndw- 
ryot has a heritable right to oontiiiae aa-ar 
rpot. His right extends to tending and 
reaping the crops standing on the dgiid, as^ 
therein laid down. Ohaptac VTI of the Bflpgll 
Tenancy Act deals with under ryoU: Seotion 
48 limits the rent recoverable from p&d^r- 
ryots. Section provides that an quder- 
ryot shall nut be liable fcj ba ejected by 
his landlord, except (a) on the expiration 
of the terra of a written lease, or (ii) when 
holding otherwise than andeo a written 
leafte, at the end of the agricultural year* 
next following the year in wbioh a notice 
to quit is served upon him by his landlord.^ 
This suit was brought mure than two years’ 
after Ram Kumar's death and we do not 
think that we can inbanfera with the 
judgment cf the learned Subordinate 
Judge. The appeal is dismissed with costs. 

Appe%l dismisssd* 

(41 26 Ind. Cas. 562; ISO. W. N. 828; 41 0. 1108; ' 
19 0. L. J. 605. 
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LAHORE HIGH COURT. 

Sbgond CiY^L Appral No. 210S of ^915. 

May 9, 1919. 

PTe8fnt:^}Ar. Jaatice Scott- Smitl^ and 
Mr. JnstlQB Martipean. 

HA.RNAMAN amo AeoTHBs — DsFaspANra 

— APeXLLAJiTS ,, 

Mnsamn^at DE VFAN— PtAlWTifF-rr 

RespoNUBeTi 

Oustom-^Alienation hy male ^oprietar — Widoxo oj 
predeceased son, whether can challenge alienation, 

Tb«* widow of a predeopasod son, who desbes to 
ohallenge an alienation made by her fatlier-le4<|Fi 
ia boucd to prove not merely that "she is heif tg her 
father-ill-law but that she has a right to contest the 
alienation effected by him. [p. 009, col. 2.3 

Second appeal from the decree of the 
District Judge, Ludhiana, dated the 25th 
May 1915. 

Mr. Kanwar Narain, for the Appeliaqtfi 

4 * • 
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Mr. Vevi Dayal, for the Respondent. 
JTJI)0MEJ^T. — In this oise the plaintiff, 
who ia the,widow o£ Sondha, a Jat of the 
Lddh&na biatriot, suea for possesaion of the 
land laft by her hnaband’s father, lahar. 
The defendants, who are lahAr’a brother’s 
^randaoilB, plead that they are entitled 
tb the properly aa lahar’a heirs as well 
as do the strength of a Will made by 
him in their favoar* The exeootion of the 
Will has been proved and is not disputed. 
The first Court dismissed the suit, finding 
thit the plaintiff had failed to prove a 
snsiom by which she could succeed to the 
property of her father*in»law and that 
she could not, therefore, contest the Will. 
On appeal the District Judge has held 
that the plaintiff is entitled to succeed 
to her father in law and to contest the 
validity of the Will, which he holds to be a 
form of alienation not recognised by custom. 
He has, therefore, given the plaintiff a 
decree. The defendants have appealed to 
this Court, They have obtained a certificate 
from the District Judge. 

It is unnecessary for us to determine 
whether the plaintiff wnald have a right 
of sucoeBsion to her father-in-law, as we 
ate of opinion that, even if it be assumed 
that she is an heir, she has failed to 
show -that she has a right to oballenge 
the validity of the Will, and we cannot 
Agree with the view of the lower Appellate 
Court that the ezistenoa of that right 
Would follow from the fact of her being 
An heir. 

In Pui-iapt V. Razara Singk (O it was 
held that among Jat Sikhs of the Jnllandur 
District the ontw of proving that a daughter 
had a right to contest an alienation 
by her mother of land whereof the 
last male holder wae her father lay 
on the daughter and that she bad failed 
to discharge it. 

The learned District Judge has himself 
referred to Nur ul-nissa v. Qauhur.uf- ttissa 
(2), in which it was held that, whilst 
by QQstom the nearer male agoites of a 
proprietor bad the power of controlling 
bis dealings with the properi 5 ' which they 
would inherit, there was no piosumption in 
fkvoOr of oootrol by a female. 


(1) 81 Ind. Cas. 794; 33 P. 11- » 

(2j 01 p. R. 1900; no V. W. il. noG. 


The passage quoted by the lower 
Appellate Court from Premi v. Khushal 
Singh (1) relates only to the question of 


succession. 

The plaiutiff is bound to prove, not 
merely that she is heir to her father'in* 
law, but that she has a right to contest the 
alienation effected by him and the burden 
lies the more heavily on her as the 
defendants are the alienor’a agnates. Here 
we may observe that both the Courts 
below have made a mistake iu tbinkiug 
that the defendants are the sons of Ishar’s 
brother’s daughter, whereas they are in 
fact the sons of Ishar’s brother’s son. 

Lthori V. Radho (4), on which the 
learned District Judge relies aud which 
was considered in Partapi v. Hazara Singh 
(1), related to Ghirtbs of the Kangra 
District, and was a case of an alienation 
by a female. It is only such alienations 
which female \ heirs have in certain cases 
been held to be competent to contest. It 
has in fact been held in Maqnud ul nisa 
V. Kaniz Zohra (5) that a female oau in 
no case challenge an alienation by male 
proprietor. 

The learned District Judge has referred 
to Gordon Walker's Settlement Report of 
1882, in which it is stated that Wills are 
unknown in the Ludhiana District. The 
practice of making Wills may have grown 
ap since ^tbat report was written, but 
whether or not the Will made by Isba'r 
was valid, the plaintiff cannot succeed in 
her suit without proving that she is 
competent to dispute the Will. 

It is pointed out that that in the trial Court 
the plaintiff applied for a local enquiry and 
it is urged on her behalf that the oa«e 
should be remanded to enable her to 
produce evidence of her right to contest 
the Will. The enquiry which the plaintiff 
asked for was probably an enquiry in 
regard to her right of snooessiop, and we 
do not think it probable that if ‘ the case 
were remanded, evidence would be forth- 
coming to prove that a female is competent 
to impeach an alienation by a male pto- 
prietor. 


■ * V 




A9 2 I n ^ 28 P- W. R. 19( 
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1 




910 




LAOHHHl PRASAD V, FA&BATI. 

Singh has expressed his willingness to 
provide maintenanoe for the plaintiff. 

We hold that the plaintiff has. no power 
to oontest the Will and that, therefore, the 
Bait mast fail. We aooept the appeal, 
reverse the deoree of the lower Appellate 
Court and restore the deoree of the first 
Court, dismissing the suit. Plaintiff will pay 
the defendants' oosts throughout. 

Appeal accepted. 


ALLAHABAD HIGH COURT. 

FiBBT Civil Appeal No. 84 op 1917. 

January 6, 1920. 

Present: — Sir Grimwood Hears, Kt., Chief 

Justioe, and Jnstioe Sir P. C. Banerji, Kt. 

LACHHMl PRASAD, MiROB, Turodou 

BHAGWAN SINGH— Dbfbndaiit 

^Appellant 

versui 

Mtwammaf PARBATl— P laimtipp and 

ANOTBEK— DbVBMDAMT — RESPONDENTS. 

Hindu Law^Adoption^Widow— -Power given to 

two widows jointly to adopt ^Ju7tior totdoto, death of— 
Senior toidoWt whether eo7npct€nt to adopt, 

A Hindu by bis Will bequeathed his estate to 
his two widows land empowered them jointly to 
adopt a boy. The junior widow died, and after 
her death, the senior mdow adopted a son: 

Held, that the adoption was not valid, as the 
power to adopt was a joint permissive power and 
the surviving widow alone was incompetent to 
exercise the power, [p* 910, col, 1 ] , 

First appeal against the deoision of the 
Subordinate Judge, Saharanpur, dated the 
30th January 1917. 

The Hon'ble Dr. T, B, Sapru and Hr. B, 
B, Dave, for the Api>ellant. 

Hr. B. B. O’ Conor, the Hon’ble Mr. Moti 
Lai Nehru and Hr. Nthal Ohand, for the 
Respondents. 

JDDGHBNT. — By Will, dated the 2lBt 
of July 1907, Din Dayal direoted that 
after his death bis two wives Mudam7nat 
Sarupi and Mueammat Ram Dei "will by 
all means be like myself the owners of, 
and have anthority over, the properties of 
wbieh 1 am np to this time in possession 
without the partioipation of any one else. 
They will have all powers of transfer, 
gift, eto., like myself. They may, if nesea- 


sary, adopt a boy of good iamily aosord* 
ing to their neoessity.’' ' The testator 
died on the 19th of Angnst 1907. ■ Bgih 
wives survived him. Musammai DA 
bad a daughter Musammot Parbati, who 
was the plaintiff in the original aotion. 
Musammat Ram Dei died in or about the 
year 1911 and on January 3rd, 1916, Afu* 
sammat Sarupi executed a deed whereby 
she purported to adopt the appellant. The 
question in this appeal is whether on the 
true oonstruotioD of the Will it was oompe* 
tent for the senior widow to adopt to her 
late husband. If she were oompetentt 
then the appellant is, as he olaims 
to be, heir to the estate of Musammat 
Ram Dei. We are of opinion that the 
power of adoption given by the Will was 
a joint permissive one. It oreated no 
obligation to adopt; but it did require, 
first, a joint agreement to adopt; next, 
a seleotioD of an heir by both of tbq 
wives, and finally a formal legal adoption^ 
Oar attention has been oalled to the ease 
of Venkata Narasimha Appa Bow v. Partha* 
sarathy Appa Bow (1). That was a case very 
like the present one, with this exoeption that 
the testator by bis Will speoifioally gave a 
one-half share to eaob of his two wives. We, 
however, are of opinion' that that differenoe 
does not create any real distinction and 
that we ought to follow the propositions 
which the Privy Oounoil laid down as 
regards the exercise of joint powers. 
We refer specially to page 225,* whero 
their Lordships lay down in general terms 
the intelligible principle that where a 
power is given to A and B jointly, that 
power can be exercised only in the way 
directed by the donor, namely, by A and 
B together doing the neossary acts. If 
it should happen that one of the joint 
donees dies, the survivor is not competent 
to perform the act which by the very di* 
reotions of the testator requires the oonour- 
reooe of both. In this case the power to 
take in adoption ceased at the moment 
of the jnnior widow's death in 1911. As 
regards the disposition of the testator's 
property, we are of opinion that the Will 
gave the two ladies the whole of Din 

(1) 23 Tnd. Gas. 16ff;37 Af. 199} (1914) W. N. 
299; 12 A. li. J. 3(6; 18 0. W. N. 664; 26 M. L. J. 4L1; 
15 M L T. 285; 41 I . A. 51; IBBom.L.B 828 (P.O.)._ 

♦Page of 37 M,— 
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D&yftrB prop 0 rty absolutely* It follows, 
therefore, that in our view the appellant 
is a oomplete stranger as far as re- 
gards any rights to any share in the 
property of the late Mu$citnmat Ram Dei, 
and, therefore, agreeing as we do with 
the finding of the learned Subordinath 
Judge, we dismiss the appeal with oosts 
and fees on the higher seale. 


Appeal dismisid* 
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ant Oolleotor, Ist Grade, and District 
Judge, under seotion 117 of Act VII of 
1887, His order was upset on appeal by 
the Divisional Judge, and it was directed 
that the suit should proceed before the 
Civil Courts, The present suit then came 
before Mr. Garbett, I. 0, S., Subordinate 
Judge, Ist class, and in the plaint 
Jafar sought to obtain a declaration to the 

efPest that the land 

(a) belonged to him as proprietor, 

(&) formed part of bis ossnpanoy land, 


LAHORE HIGH COURT. 

SsoOND Civil Appeal No. 2209opli#15. 

May 9. 1919. 

Present: — Mr. Justice Broadway and 
Mr* Justice Ahdnl Raoof. 

BISHEN SINGH and akothib -Defbndamts 

— APPELLAMia 
versus 

JAFFAR — Plaibtipf — UJAGAR SINGH 

ASD OTHERS — DEFENDANTS ^RcSPONDE STS. 
Punjab Tenancy Act (XVI of \687J, s, 77 (8) (il — 
Juriidietion of Civil atid Revenue Courta-^Occuffancy 
rights, claim to establish, cognisance of. 

A claim to establish a right of occupancy by 
adverse possession falls within the purview of 
section 77 l8) of the Punjab Tenancy Act and no 
enqui^ can be made into this question by the Civil 
Conrts. [p. 9X2, col. J.] 

Second appeal from the decree of the 
Additional District Judge, Lahore, dated the 
2Sth April 1916. 

Hr. Detuf Das, for the Appellants. 

Mr. Brij hal, for the Respondents. 

JUDGMENT The facts of this 

Base are as follows: — The owners of village 
Ohhappa moved the Revenue Conrts to par* 
tltion the village common land. Jafar, 
plaintiff, objected that certain lands (now 
in suit) belonged to him and were not 
liable to partition. The Revenue Court 
then stayed partition proceedings and direct- 
«d Jafar to establish his title. Ho accord- 
ingly filed a suit in the Court of the Sub- 
ordinate Judge whioh he afterwards with- 
WOW and took prooeedings in the Elevenae 
Uourts. The case then came before Sardar 
Hotn Singh, who proceeded to act as Assist- 


and 

(c) that in any event his possession was 
adverse and, therefore, the land was not 
liable to partition. 

The defendants, proprietors of village 
Cbbappa, contested these pleas, claiming 
that Jafar was not proprietor of the land 
but was a tenant-at-will, his possession 
having commenced only some S years pre- 
vionely. 

A prelimioary objection was taken to 
the jurisdiction of the Civil Courts in 
connection with the claim regarding ooon- 
panoy rights, and on the 5th February 
1914 the Court pasEed an order praotical- 
ly allowing the objection and directing 
that the enquiry by the Court would be 
restricted to the points **whetber the land 
in question is a part of plaintiff’s maliki 
and herediteiy tenancy.” 

The issues framed also dealt solely with 
these points, the question regarding the 
rights of oocupanoy tenancy being omitted, 
Tbe learned Subordinate Judge, in his order 
dated tbe 8th January 1915, held that the 
plaintiff had failed to prove that he was 
the proprietor of tbe land in suit, that 
tbe laud in suit was not land over whioh 
tbe plaintiff, had positive oosupaney rights 
and that the plaintiff bad, however, as- 
serted oecupanoy rights adversely against 
tbe owners for more than 12 years over 
39 hanaU 11 marlas out of the land in 
suit. A deeree was, therefore, granted to 
the plaintiff, declaring that he bad been 
in possession of 39 kanaU 11 marlas of 
land for more than 12 years claiming 
oosupaney rights and that the defendants 
(owners) were now debarred from chatleng. 
ing those rights. Against this decision 
two of the defendants Bishen Singh and 
Kbarak Singh preferred an appeal to the 
learned Distyiet Judge who, however, 
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tni^sed the appeal on lihe 28fch April 1915|' 
reoording a very brief and anaaMfifaotory . 
jndgment. Bi^ben Singh and Kbarak Singh 
have, therefore, preferred this second appeal 
to this Court, and on their behalf we have ' 
heard Lala Devi Das, Pleader, while Mr. 
Brij Lai has addressed ns on behalf ofi 
Jafar. 

The first gronnd of appeal oballenKes' 
the jnrisdiotion of the Civil Court to deal' 
with the question of the acquisition of 
oooupaboy rights. It was urged before 
ns that on the findings arrived at by the 
learned Subordinate Judge the euitshonld 
have been dismissed, inasmuch as by the 
order of the 5th Febrnary 1914, it had 
been held that no enquiry was to he made 
into the question of the acquisition of 
oooupanoy rights. The learned District 
Judfie has clearly failed to realise this 
oirohmstanoe. Probably the order of the 
5th February 1914 was not brought to 
his notice. He oommenoes bis judgment 
by saying that the plaintiff sued for a 
declaration that be ie proprietor and if 
not, then occupancy tenant of certain 
shamilatt while as a matter of fact there 
was no question before the Court as to 
the claim to the oooapancy tenancy. This 
is to our minds quite clear, not only from 
the order of the 5th February 1914, but 
from the fact that no issue on this point 
was settled. Under section 77 (3) (d) 

suits by a tenant to establish a claim to 
a right of ooonpanoy are to he beard and 
determined by Revenue Courts. The plaint* 
ifi*8 claim to be owner was andouhtedly 
cognisable by the Uivil Courts. Similarly 
bis claim that the land in suit really 
formed part of bis hereditary . bolding was 
within the cognisance of the Qivil Courts. 
His claim to establish a right of ooonpanoy, 
in our opinion, falls within the purview 
of section 77 t3) td) of the Tenancy Act 
and no enquiry can he made into this 
question by the Civil Courts. 

Under these oircumstanoes we are con* 
strained to accept this appeal and to dis> 
miss the plaintifi^s suit so far as it related 
to the question of ownership and the land 
being part of his hereditary tenure. The 
claim to a right of occupancy was ope not 
within the oognieanoo of the Civil Uourta 
and the plaintiff is, therefore, at liberty to 


w » • 


bring a suit to establiidi this To 

proper Courts, if so advised. '<7]M .'till 
oumetaDoes we leave the partiel to Betii 
their 'own. costs. ' . 
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MADRAS Hl^H OOORT: i 

Second Civil Ai^^bati Nd; l7l 10! 

, . October 27, 1919. 

PHi'enl Mr. Justice Bakewell and 
Mr. Justjoe Odgers. 

AYYASAWMl MUDALIAE— 

Plaimtiff— A^fkllamt 

versui 

APPANDAl NYNAN— Defendant— 

Respondent. 

Arbitration-^ Award not signed by all arbiiraiorBf 
validity of. 

An award to be binding and enforceable , miirt, bo 
si^ed by all the arbitrators conoarnng. [p* 918, col. 

Where an uneven number of arbitrator^ Are ap* 
pointed, there is no presumption that the parties 
contract that a majority award shall be BiUdinf^ 
[p. 913, col 2.3 

Mahomedali Adamji y. Secretary of State, 41 Ind. 
Cas *^4; 42 B. 60S at p. 615{ 19 Bom. L.B. 618, 
not followed. ' *• 

Second appeal against the deeree of the 
District OouTt^ Chinglepnti in Appehl Buit 
No. 51 of 1918, preferred Againht the 
of the Court of the Additional 
Munaif, Ohingleput, in Original Suit No. 40 
of 1917. f 

FACTS.— Disputes between 'plaintiff hiiff 
defendant were referred to the ar^ittal^h 
of seven persons and an award was made, 
signed only by five of them, the other two 
declining to sign for interested • reasoned 
The plaintiff brought his suit on the award 
and on defendant raising issues as .^o the 
legal validity of the award, he applied, to 
amend his plaint so as to include the 
original cause of action also. This was 
refused. 

The lower Appellate Court held that tiiq 
award was unenforceable, 

M.\ (7, F. Anunthakriehna Aiyar^ lor the 
Appellant.— The amendment applied for wqs 
reasonable and ought to have been aliowad* 
Compare Oheity v Stiahna 

(1) and Dhani Ram Shaha v, 

Shdha (2). 

(1) 13 Ind. Cas. 268; 36 M. 878i 22 M. L. J. 189} 10 
M.L. T. 667. 

(2; 22 0 . 692 at p. TlO. 
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The a^iri Usalf is vUid an-? eaf jrseable. 
Tha niD inaioff oE of the arbitrators 
•aiiQct vitiata the a^ari. If tha diapota is 
^ferred for the arbitration of an noavea 
nambar of iodi^idaala, the ioten ion of 
the parties oairht to be preaamad to ba 
thitt the 7 woald abid<4 by the daoiaion of 
the majority. See Mahomel^di Adimji v. 
6fecrffflrp of StaU (3), per Baaman, J. 

Farther it is foond that the refasal to 
sign was beoiase of the partiality of the 

fcwo arbitrators in favour of tbe defendant. 

% 

Mr. S. Duraisaw^ni Aiyar^ , for the Ra- 
epoodent, was not oalled. 

JODCtMENT, — In thia appeal two points 
are ar^aed for tbe appellant: (1) that he 
shooild be allotted to amend bis plaint 
wbiob, as it stands, asks for an eoforoe' 
meat of an award of arbitrators, so as to 
Allow him to bring a sait for dissolution of 
the partnership whieh sobsisted between 

plaintiff .and defendant, (2) that the award is 
valid, even though it is only signed by five out 
of seven arbitrators appointed by tbe Ma> 
shilika (Exhibit 1). As to the first point, we 
are-anable to eay that suoh an amendment 
would not alter the obaraoter of tbe suit 
and there is also this oonsideration, 

namely, that plainti^ bad ample opportunity 
to bring this suit for dissolution in the 
He presented a petition to amend 
bis plaint to enable himself to do this to 
the Dietriot Mnnsif on tbe 18th Jane 1917. 
The ikatie ak to the validity of the award 
was raised as long before this as 2l8t 

July 1916. The petition was rejeoted on 
25th August 1917, and judgment was 
given in tbe suit to eoforoe the award on 
lat November 1917. The suit for an 

aaoouQt of the partnership dealings would 
«ave been barred till 2 -th November 
\ the hearing on Ist November 1917 
P amtin did not examine himself or any 
witnesses and asked for more time, wbioh 

thus apparent that 
P ainbiff had plenty of opportunity of bring 

ng suit on an aooount and did 

himself of it. We are, therefore, 

disposal to allow him to do so on 
aesond Appeal. 

sedond' point, an award 
t3) 41 arbitrators ( 

«>m. L. a. 618. 


see 


Oaa. 261; 4J B. 631 at pp. 674, 676; 19 


58 


Russell on Arbitration and Award, 9th 
Edition,* Part 11^ . Chapter IV, sebtion, 3, 
Note 4 at page 168),. Mr. Ananihakrisbiaa 
. Iyer has di^wn oar attention to . the 
opinion of Beaman, J., in ^oKovied^i 
Adamji v. Secretary of State (3), tbbt 
parties mnst be assumed to dontraot that 
a majority award shall bind them wbdn 
. an uneven number of arbitrators are 
oppointed. But that was a oaae of valuers 
and it is not plear that it would be the 
same in the oase of arbitrators. The 
learned Judge hiniself at page 673t (juotes a 
ruling of Mathew, J., Vnitei Kingdom 
Mutual Steamehip Asiurance Assooidtton v. 
Houston 4* Oo. (4), that in every ease of 
arbitration unless all the arbitrators oon* 
ourred in the award, there would be no arbitra* 
tioD award at all. . In this state of things 
we oaunot follow the opinion of Beaman, J,, 
in tbe present oase and it is olear tb4t 
the award in suit is uneoforoeable in law. 

The appeal, therefore, fails on both 
these points and mnst be dismissed with 
costs. 

M. 0. P. 

Appeal dismissed, 

J4)^ a896) 1 Q. B. 667; 65 L. J. Q B. 484. 

♦Page 270 of lOth Edition— Kd. 
fPage of 42 B.— iTd, 
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form is not a decree within the terms of the Civil 
Procedure Code [p. 914, col. 1 ] 

Dulhin Oolah Koer v. Radha Dalari Kver^ 19 C, 463 
at p. 467 (F, B.), foUowed.- 

First appeal frora the deoree of the Maneif, 
Ist Class, Jhang, dated the 29th July 1915, 
deoreeing plaintifis’ claim, 

Lala Moti Sagar, R. S., for the Appel- 

The Hoii*ble Pandit Sheo Narain^ R. B., 
for the Respondents. 

JUDGMENT, — This is a first appeal from 
the order of a Revenue Officer who tried the 
suit, undei; the prooednre laid down in seo* 
tion 117 (2) (6) of the Punjab Land 
Revenue Aot XVII of 1887, w.hioh lays 
down that the procedure of the Revenue 
Officer shall be that applioable to the trial 
of an original suit by a Civil Court, and 
that he shall reoord a judgment and deoree 
containing the particulars required by the 
Code of Civil Procedure to be specified 
therein. 

Pandit Sheo Narain on behalf of the 
. plaintiffs^reepondents raises a preliminary 
objection that no deoree has been drawn 
up by the lower Court in the form and 
manner prescribed by the Code of Civil Pro- 
cedure. On the reoord there is & decree sheet 
signed by the Court in which the amount 
of costs incurred ~by each party is specified, 
but otherwise the form has been left blank 
and does not contain the particulars speci- 
fied in Order XX, rule 6, Civil Procedure 
Code. 

Mr. Moti Sagar on behalf of the appel- 
lants urges that the concluding paragraph 
of the judgment is a deoree and appealable 
as such. It is, however, quite clear from 
the Code of Civil Procedure that in the 
case of a civil suit it is contemplated that 
the judgment and decree should be quite 
distinct. Section 33 of the Code lays 
down that the Court, after a case has 
been heard, shall pronounce judgment and 
on such judgment the deoree sbali follow. 
Order XX, rules 1 to 5, Civil Procedure 
Code, deal with judgments in original civil 
suits and rule 6 gives the particulars 
which are to be entered in the deoree. Speci- 
fied forms are prescribed for decrees in 
different classes of suite by Appendix D 
of the First Schedule to the Code. It is, 
therefore, quite clear that in the case of 
an original civil suit the deoree must - be 


quite distinct from the judgment. -Order 
aLI, rule 1, of. the Code lays down that a 
memorandum of appeal shall be accompanied 
by a copy of the deoree appealed from and 
(unless the Appellate Court dispenses there* 
with) of the judgment on which it is 
founded. Again section 117 (2) (^) ofdihe 
Punjab Land Revenue Aot lays down 
that the Revenue Officer shalLj.. 'to- 
cord a judgment and decree containing 
the particulars required by the Code of 
Civil Procedure to be specified therein. Ip 
Dulkin Oolah Koer v. Badha Vulari Kow 
(l) Pigot, J., said: “l must add that had the 
point been raised, I should have f^-lf' s 
difficulty in holding that a paragraph in 
the judgment not drawn np in the fori^ 
of a deoree, and not embodied in a separate 
form, is, within the terms of the Code of 
Civil Procedure, a deoree at all. ” 

We agree with this view and have no 
hesitation in holding that there is no 
deoree in the present case within the meanr 
ing of the portions of the Civil Procedure 
Code above referred to, and, therefore, no 
appeal lies. ; 

We, therefore, dismiss the appeal, buL M 
we consider that the plaintiffs were to 
blame for not moving the Court to . draw 
'up a formal deoree, we leave . thp parties 
^to bear their own costs in this Cou^i^ 
Pandit Sheo Narain says that ^ will 
, ad vise liis clients to move tbei lower 
Court now to draw up a proper decree. 


c . 



(1) 19 0. 463 at p. 467 (F. B.), 
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Mnd and 'partly in cash — Eabaltyab, provtston m, tn 
case of default — Tenant agreeing to pay dednite sum as 
value — Landlord, whether entitled to market value. 

The qaestion whether a landlord is entitled to 
realise anything more than the value of the paddy 
mentioned in the kahuliyat on default of payment of 
the paddy by the tenant is one of constrnction of the 
kahuliyat in each case. [p. 019, cols, i & 2; p. 920, col 1.] 
A kahuliyat fixed the rent of a tAnant'as a specified 
sum of money to be paid in cash and a certain 
quantity of the produce to be delivered by the 
tenant to the lessor in a particular month accord- 
ing to a certain measure, and provided that in 
case of default the landlord would be entitled to 
recover the cash amount and a specific sum as the 
value of the produce. Tn a suit by the landlord 
claiming to recover the market value of the produce; 

JSTeid, that he was entitled only to realtj^e the sum 
specified in the kahuliyat as the value of the produce 
and not its market value, [p. 919, col. 2; p. 920, col. 1.] 

Appeal against the decree of the Sobordi* 
Date Jadge, let Court, Chittagong dated the 
18th of May 1917, affirming that of the 
Offioiating Mansif, Additional Ooart at Patiya, 
dated the 30th of Jane 1916. 

Baba Chandra Sehhar Sen, for the Appellant. 
Baba KhiiUh Ohandar Sen, for the Respond* 
eots. 

JUDGMENT. 

Gbattbrjea, J. — This appeal arises oat of a 
salt. for rent based apon a Kahuliyat provid- 
ing for payment of sash rent as well as Bhag 
paddy, and the qaestion isjwhether the plaint- 
iff is entitled to recover the market valne of 
the Bhag paddy or the "value thereof as 
stated in the Kabaliyat. 

The Kabaliyat provides that the tenant 
wonid pay foar rupees as rent and 31 aris of 
Bhag paddy, the paddy to be delivered at the 
house of the lessor in the month of Poas 

aaoording to a oertain measure 
and the oash rent within the ooarse of the 
year. The Kabaliyat then says: **lflfraada- 
ently do not pay the aforesaid rent and 
8 are of paddy, yoa shall be oompetent to 
realize the said rent and Rs. 36 as prioe of 
e paddy together with interest and damages 
y fiDging rent suit aoder the ourrent Aet 
or under any other Aot wbieb may oome in 
m which I shall raise no objection. 

10 this effect I execute this Kabaliyat for 
permaneutly enjoying the land in saooessiou 
:?®°°J»*^^8rand8on8.” The Court below held 
wat the case comes within the scope of the 
® ing in Afar v. Surja Kumar Ohose (1)^ 

^1) 7 Ind. Oaa. 842j 15 0. W. N. 240: 12 C, L. J. 


and that the plaintiff was not entitled to th'd 
market value of the paddy. • : * ~ 

The plaintiff has appealed to this Court. ^ 
^ It appears that a previous suit for renll was 
compromised and reliance is placed bu ^ tbb 
fact that the Solenama did nof mentibn th» 
value of the paddy. But the Solenama only- 
dealt with the claim for rent of a partioalar 
year and, moreover, provided that the defend- 
ant '^shall pay in accordance with the 
purport of the Kahuliyat of 2nd Falgun 
1240 M. S. to the plaintiff the amount of 
rent, cesses and share of the paddy.” >I 
think that the Solenama did not vary the 
terms of the contract contained in the Kaba- 
liyat as contended for on behalf of the appel- 
lant. 

& 

The question, therefore, is whether the 
plaintiff is entitled to recover (besides rupees 
four described as rent) Rs. 36 only as the 
value of the paddy, or the market value of 
the paddy. As to the intention of the parties 
there cannot be any doubt that a portion 
of the rent was to be paid in kind, rax., 91 
arts of paddy; and this is made clear by the 
provision that the paddy was to be delivered 
according to a certain measure at the house 
of the plaintiff iu the month of Pous every 
year. But the question is whether the plaint- 
iff is entitled to realize anything more than 
Rs. S'), the value of the paddy mentioned in 
the Kabaliyat, on default of payment of the: 
paddy by the tenant. Contracts for payment 
of rent in kind (Bhag paddy) are very comi 
mon, and have oome up for consideration to 
this Court in many cases. The decisions, 
however, are not uniform. The question is 
no doubt one of construction of the Kahuliyat 
in each case, but the Kabuliyata in some 
of the oases are similar in nature though 
differently worded and as we have been asked 
on behalf of the appellant to refer the ease 

to the Pall Bench, it is necessary to examine 
the oases on the point. 


Id Sohobut Ali V. Abdool 4«.-(2), Bane, war 

^Men^ , Okandra Ohakrabarli 

(3), SAsiW /si/ V. Oopil Ohandra Dev (4) 
Akb tr Ali v. Durga Kripa Sen (51 anti 
Sarat Ohandra Roy v. Abbot iiandal (6/ it 


(3)7 Ind. 0»a. 876{ 37 0. 626 

(6) 8 Ind. Caa. 944; 12 0. I> T Keo 

(6) 41 Ind. Oaa. 838; 21 0. W. Wf oil (140), 
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was held tbat the lessor was entitled to the 
market value of the paddy, while in Afar 
y,Su 7 ja RutAOT Ghoss (Oj Ntlmadhah 
Mahapntra v. Keshdb JLdl (7), Dwarika 
Noth V. Dwijendra Nath (S) and Asuiosh 
^ukhopadhya v. H-orati Ohandra Mukcrjes (9) 
it was held that the lessor was entitled to 
reoover only the valoeof the paddy mentioned 
in the Kabuliyat and not the market valne 
thereof. In all these oases a oertain quantity 
of paddy was stipulated to he paid, and in 
eaob the prioe of the paddy was mentiooed 
in the Kabuliyat, but in some of the oases it 
was not expressly stated that on default of 
payment of the paddy the prioe mentioned 
in the Kabuliyat was to be paid. Tbia may 
be a ground of distinotion. The deoisions in 
the oases, however, [exeept in the oase cf 
8arat Chandra Royv. Abba$ Mandal (6)] did 
not proceed upon the said distinotion. In 
the oa‘*e of AH v. Abdvol Alt (2), 

Baneswar Mukher]i v Umesh Ohandra Ohak- 
rab'trti t.3) and 5ura^ Ohandra Roy v. Abbas 
Manual (6) there was no express stipulation 
that the valne of the paddy mentioned 
in the oontraot was to be paid on default 
of delivery of the paddy. But the valne of 
the paddy was mentioned, and in oonstru' 
ing the doonment in the 6rst case the 
learned Judges (Ameer Ali and Pratt, JJ.) 
held that Es. 10 was put down in the Kabuli- 
yat as the value of the paddy 'for the sake 
of Qonvenienoe or to meet the requirements 
of the law,” and in the second (where the rent 
agreed to he paid was Rs. 12 14 and “40 
maunds of paddy of which the value U Rs. 37 
in all a rent of Rs. 4J 14”) Sir Lawrence 
Jenkins, CJ..( Doss, J., aonourriDg)held: “The 
terms of that dooument clearly pointed to the 
fact that the rent is to be as to part in 
money and as to part in kind, and this is 
emphasizad by the express provision relat- 
ing to the delivery of paddy in the month of 
Pons every year. £ think it is impossible 
to read the dooument otherwise than as it 
has been read by the learned Judicial Oom- 
missiuner. It is quite true that the paddy 
has a money- value attributed to i", but that 
is explicable by the desirability of stating 
that amount for the purpose of 6xiog the 
stamp duty.” In the third case, ‘Saraf 

Ohandra Boy v. Abbas Mandal (6), the agree- 

l7l 40 lud Cas. 819? 26 C. L. J. 94} 47 C. l&9n. 

(8) 63 Tnd Cac. 103; 30 G. L. J. 37. 

(0) 63Ind.CaV. 3&2;30 0. L. J»41}23C. W.N. 1021; 

47 C. 183. 


CASKS. 

t 


ment was to pay Es. 6 as the da^ r^t and 
5f arts of paddy, whose pr.iee was Rs. H8/0 
as paddy rent, in all Es. 17- 8^-0. Pletohef 
and Newbould, JJ„ held that “whow pnos 
is*' meant “the present prioe of whibh irf*: 
and allowed the value of the flit the 

market rate. The learned Judges ofeeWU 
that there was no universal rule that^ If no 
paddy is delivered the' tenant has the rig^t to 
pay the amount naentioued for the padds^ 
that it must depend upon the words in 
case, and that- in oases where tbe tenant 
been held entitled to deliver the paddy or 
pay the price thereof, the tena^ a® 
absolute right under the terms of the 
either to delievar the paddy or to pay 
landlord the sums of money meotioned in we 

Kabuliyats. , 

In the cases trf SAeife Is^f v- Oopal Ohandra 

l)ev (4) and Akbar Alt v. Dwga Kripa S$n 
(5), however, the oontraot provided fof 
delivery of the paddy and on default the 
value mentioned in the Kabuliyat. In. the 
6r8t oase the tenant agreed to pay wry 
year 80 cottas of pady and 10 ceftas of Kalai 
measured by a cotta off 14 seers, and the 
Kabuliyat stated “if we fail to give tho 
same then we will pay you its prioe amount- 
ing to Rs. 30.” The learned Judges, Brett 
and Hiobardson, JJ., observed: The tenants 
agreed to pay to the landlord produce rent 
of a oertain amenut and on their failure to 
do so, to pay its price and the dooument only 
merely for the oonveuieooe of the parties or 
for the purpose of registration goes on^ to 
state the valne of the produoe rent as exiitr 
iug at the time when the dooument was exe* 
oute^. In our opinion that estimate of 
the value was not intended to modify in any 
way the terms of the oontraot between the 
parties, which was that' the tenants should 
pay a yearly rent in kind and that on Ikeir 
failure to do so, they should pay its price, 
and held that the plaintiff was entitled to the 
market valne of the paddy. In the second 
oase, Akbor AH v. Durga Kripa Sen (5),4ho 
agretement was to deliver 128 aris of paddy 
measured with a measure to be supplied by 
the landlord. In the tabular statement was 
entered 28 am of paddy, value 34^ rupees^ 
but in the body of the lease it was said that i£ 
the tenant failed to pay the^ measure of 
paddy, then the arrears of rent in paddy or 
tbe.prioe' thereof with damagaS' and? oosts 
eball be realizable by legal prooes*' 
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4 

SteveDB and Handley) JJ., held that what 
was ooziteuplated was payment of the rent 
h> deUyevy of the paddy itself and the 
tenant was not at liberty' to deliver either 
paddy or to pay Rs. 32 and that the tenant 
was to pay the market value of the paddy. 
The learned Jadges observed: "Now it ie 
obvious that if by the term the priae thereof 
is meant the sum of Rs, 3.2, entered in the 
tabular statement, the tenant eould at any 
time when paddy was dear evade the stipala« 
tioD that be was to pay by delivery of paddy 
to his own gain. This, we think, aonld never 
have bean intended; whether the entry of the 
nominal value in the tabular statement was 
made as representing the market valae of 
the paddy at the time when the lease 
was granted or whether it was made for 
some other objeot oan only be a matter of 
•^*^i®etnre, but in. viaw of the stringent pro* 
viuona relating to. the delivery of the paddy 
we are not prepared to hold that the entry 
w^made with a view to leave it to the 
at bis option either to deliver the 
paddy or to pay what might at a partioular 

tiTObeaveryinadeqnatesumasthevalueof it.** 

On the other band in the oases of Afar v. 
ittWa SurnarOhoseiD^mmadhab Mahapaira 
w Dwarika Nuth v. Dwtjendra 

j ^ Asuto&h Mukhopadhpa v. baran 
n^dra Mukerjee (y) a oontrary view was 
A en. In d/ar*a oase (1) the lease provided 
or payment of 3 oris of paddy on aooonnt of 4 
of land and oertain oash rent for other 
lan^ and also provided that if the tenant 

Sfa? j paddy, the 

ord would be entitled torealizs amioably 

fK at law R,. 12 as the orioe of 

«?u * oash rent. Mookertee 

and Sharfuddin, JJ.,. held that the plaintiffs 

fft OD failure to deliver tba padd^i 

thi '*^only Rs. 12 as its value, and not 

^^^rring to the sugges- 
asfk Was mentioned in the lease 

Tolslf "" 

BaviLki of the registration fee 

nlainf.'a k ^®a*’“®d Jadges observed; "The 
tinn k ^ °ave attempted to prove this allege* 
Was nit evidenoe. In oar opinion it 

of thtt ®^*pPot6nt to them to do so in view 
Aot n of aeotion 92 of the Evidenoe 

SiAifeu# pointed out that in the oases of 

0^2 Kr^- 4t6xr Ah V. 

Oopa' n*" Sheilc haf v. 

(4) the Coert w,s J 


invited to oonsider the effeot of seetion 92 
of the Indian Evidenoe Aot. 

In NiVmadhoh Mahapatra v. Kethah Jtal (7) 
the agreement was to pay Rs. S in oash and 
29^ maunds of paddy as rent, the paddy to 
be delivered in the month of Magh of eaoh 
year, and there was a provision that if the 
tenant ooold not deliver the paddy he was 
to pay its prioe at the rate of 1 maund 10 
seers per ropee. At that rate the value of 
the paddy woald be Rs. 23-9-2 but Rs. 24 
was stated in the sobedule. On seoond 
appeal it was held that had the parties really 
agreed that a partioular fixed sum was to be 
paid in lien of the paddy, there would not 
have been this differenoe; that the mention 
of the prioe of the paddy did not modify the 
oontraot to deliver the paddy, and seemed to 
have been made only for the purpose of fix- 
ing the stamp duty and registration fee, and 
that it was not left to the tenant at his 
option either to deliver the paddy or to pay 
what might at a partioular time be a very 
inadequate sum as the value of it. That 
deoisioD was reversed on Letters Patent 
Appeal. The learned Chief Justioe (Mooker* 
jee, J., agreeing) heldlthat tberentwas payable 
at the prjoe mentioned in the oontraot and 
not at the market rate of oaddy at the time 
the suit was instituted; and observed: "we 
have no right to make any speoulation as to 
whether oertain passages were entered in the 
oontraot for some motive which is not 
apparent on the oontrast itself; for tnstanoe, 
it has been said that this power to substitute 
a money payment for the delivery of paddy 
and the mention of the 24 rupees have been 
put in for the purpose of registration.” 

In an earlier oase on the point (though 
reoently reported). Dwirik^ Nath v. Dwijenira 
Nath (8), the KabuUyat provided for rent 
Rs. 59 10 0 and also the payment of Bisb 
of paddy whioh may be valued at Rs, 30 by 
guess” making a total of Rs. 89 lO 0 as the 
assessed rent. The total rent was described 
as Abadharita Jama (fixed rent) in the lease 
which was aMourashi Mokarari lease and 
the learned Judges (Maclean. 0. J., a„d 
Banerjee, J.) held that the rent was fixed ax 
Rs. 89 10-0. and that though thrpartiel 
tended to pay so much rent in money and so 
much in kind, in order to avoid disputes and 
the going into any question as to the value 
of the paddy m the event of its non delive.^ 
the parties agreed that it should be valued 
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»t Bb. 30 by estimation and that view was 
enpported by the words “making a total of 
Re. 89-10*0 as the aseessed rent.” ’ 

ihe latest case on the point is that of 
Asuto^h Mukhopadhyd v. Haran Ohandra ^ 
Muherjee (9) and the terms of the 
eontraat wore similar to those in Vwarika 
Nathv. Dwimdra Nath (S). .It stipulated for 
eash tent at the rate of Bs. 1-6-8 and paddy 
rent was payable at the rate of Rs. 7-3-18 an 
art. It further stated that the market value of 
the paddy was Rs. 15 and that the total rent 
wasBs 16-6.8 obtained by the addition of 
the rent in aash and the money value of 
the rent in kind, and that there should be no 
inorease or abatement in the Jama. It was 
held by the learned Chief Justioe (Sanderson, 

C. J.) and Mookerjee, J. that the rent was 
fixed at Rs. 16-6-8 if the tenant should fail 
to deliver the paddy under the terms of the 
oontraot, Newbould, J., was of a oontrary 
opinion. He followed Baneiwar Mukherji v. 
Umesh Ohandra Ohakraharti (3) and held 
that in the absenoe of any agreement in the 
Kabullyat to pay the total rent in oasb, the 
statement fixing the total rent at Bs- 16-6-8 
was added to the doflument for the purpose 
of fixing the stamp duty and registration fee. 

The learned Chief Justioe in this ease also 
observed: “X do not see why the Court should 
speoulate and as a result of that speoulation 
arrive at the oonolusion that the important 
provision to which I have referred had been 
inserted merely for the purpose of determining 
the registration fee.” Both the learned 
Chief Jnstioe and Mookerjee, J., in constru- 
ing the doQument in that case relied upon 
the words Dharjya Jama(tbe fixed rent). which 
was practically similar to the words 
( Abadharita .lama) which had to be con- 
strued by Maclean, C. J., and Banerjee, J., 
in DtoariJia Nath v. Dwijendra Nath (8). 
Mookerjee. J., observed that the suggestion 
that the money value of the paddy is stated 
in contracts of this character for purpose of 
Kegistraticn Law was made in the cases re- 
ported as Sohobut^ Alt v. Abdool Ali (2), 
Sheik Jsaf v. Oopal Ohandra Dey (4i, Akbar 
Ali V. Burga Eripa Sen (5) and Baneswar 
bdukherji v. Vmtsh Ohandra Ohakraharti (3)', 
while the agreement was construed strictly- 
witbonttravelling beyond the terms expressed 
there in the oases reported as Bipro Ohoran 
V. Siichand Roy (10), Afar v. Surja Kumar 

-^10) 8 Ind. Cas. fl45j 12 C. Ii. J. 696, 


• p • * 


Ohote (1) and Nilmadhab Mqhapatra 
Eeshab Lai and that had the decision of- 
Sir Francis Maclean, 0, J. and Banerjee,' J.,. 
ix\ Jhoarika Nath v. Dtswcndra Natt(8) ‘been^ 
reported the onrrent of decieiona of this Ooprt^ 

might havo been uniform. ' ^ ^ ^ v - 

As stated above in Afar'$_ ' case, (1),. 
the plaintiff attempted to prove by pral^ 
evidence that the value of the paddy was. 
identioned in the lease for the purpose^ 
of ascertainment of the registration fee payr^ 
able, and Mookerjee, J., accordingly held that* 
it was not competent to the plaintiff to no 
so having regard to the provisions of section. 
92 of the Evidence Aot while in the oases 
reported as Sohohut AH v. Ahdwl Ali (2)*^ 
Sheik Isaf V* Oopal Ohandra Dey (4), 

Ali V Burga Eripa Sen (5) add Ban^^ 
Mukherji v. Umesh Ohandra Ohakraharti (Sr 

the learned Judges in oonstming the contract 

were of opinion (as a matter of oonstmotion)^ 
that the value of the paddy might have fawn 
mentioned for the purpose of ascortaming 
the registration fee, and in Dwari&a Aoft 
V. Btrijendra Nath (8) Banerjee, J., observed; 
“whatever weight the explanation offered^ 
for the plaintiff that the estimated value* 
of the paddy is given in the Kabuliyat 

for the purpose of determining the amount^ 

of stamp duty might have had if 
Kabuliyat had not contained the words 
'making a total of Rs. 89- 10-0 only as the 
assessed rent,* in the presence of those 
Words that explanation loses all its force. 

It appears that in the two oases reported 
as Bwarika Nath v, BtvHendta Nath (8) and 
Asutash Mukhopadhya v. Haran Ohandra (9) 
the decision mainly turned upon 
the particular words used, tJi*-, Dharjya 
Jama or Abadharita Jama, in connection 
with the total rent including the 
the paddy rent. It is to he observed, 
however, that in the case of Bdnestoor 
Mukherji v. Umesh Ohandra Ohakraharti (3), 
also decided by Jenkins, J.,and Doss, J 
the total rent was fixed at Rs. 49- C which ■ 
included Els, 37 the value of the paddy 
the lease was aMokrari one, and yet the market ^ 
value of the paddy was allowed. In the case 
of Sheik Isaf v, Oopal Chandra Bey ^ 

Akhar Ali v. Burga Kirpa Sen (5) as ^ 
well as ■ in Afar v. Surja Kumar 

(1) and Nilmadhuh Mahapaira y. Ke$t^0‘ 

Lai (7) there was express stipulation that 
in default of payment of the paddy, 
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Talae thereof mentioDed in the oontraot 
was to be paid. Bat while in the first 
two oases the ' learned Jodies held that 
the plaintiff was entitled to the market 
value of the paddy, in the third and 
fourth oases the contrary view was taken. 
There is, therefore, a oonfliot of judioial 
opinion on the point. In the second oase 
it may ha open to donbt whether the 
words the price thereof” referred to the 
price mentioned in the tabular statement, 
but in the first oase the provision was 
clear. I have omitted to mention the 
case of Bipro Oharan v. Suehand Roy (10). 
But in that oase the oontraot was to pay 
Rs. .35 as the rent and in lieu thereof 
a certain Quantity of paddy was agreed 
to .be paid. Woodroffe, J., held that the 
contraot was to pay a money rent, and 
that, the- question had been decided in a 
previous suit. The other learned Judfife 
(Richardson, J.) based his deoision on the 
ground that the deoision in the previous 
suit operated as resjudtcUa. That oase, 
therefore, does not help ■ us in deciding 
the question before us, I have disoussed 
the oases on the point at some length, 
hecanse these oases frequently oome up 
to this Court, and the learned Pleader 
for the appellant pressed ns to refer the 
matter to the Full Bench. 

Contracts for payment of Bhag paddy 
as stated above are very common, and it 
18 well known that middle class people, 
specially of the Bbadralogue class who 
cannot onltivate lands themselves, let oat 
their lands for getting paddy for the 
consumption of their family and in some 
eases the Bhag paddy is the only means 
of subsistence of the family. A certain 
value has to be fixed for the paddy in 
e Kabuliyat not only for the ascertain- 
ment of the registration fee, but also 
land specially) for fixing the stamp duty 

though it is not so expressly 
■tated in the Kabuliyat. It is said that 
we parties may agree as to the value of 

*, ® w order to avoid disputes and 

e going into any question as to the 

P event of its non-delivery. 

would be a question of intention, 
If It IS clear from the Kabuliyat (for 

Mddr**®- provided that the 

month delivered in a particular 

“lonth or _ measured .with a certain 


measure) that it is only paddy which 
the parties intended should be paid, it 
would be inoousSJ^ent with that intention 
to bold that a fixed sum (which might 
be a wholly inadequate value of the 
paddy at the date of the suit) was agreed 
upon to be paid in the event of non- 
delivery of the paddy in order to avoid 
any question as to its value, in oases 
where the value is merely mentioned without 
any express stipulation to pay such value 
in the event of non>deIivery of the paddy. 

It is a matter of great hardship in such 
oases, as the value of the paddy at the ' 
date of the Kabuliyat might be one rupee 
a maund, while at the date of the suit, 
it might be four rupees per mauud, and 
if be is to get the value of the paddy 
mentioned in the Kabuliyat, he would 
get only one-fourth of the paddy agreed 
upon to be paid. 

A distinction may perhaps be drawn 
between such oases and oases where there 
is an express stipulation to pay the sum 
mentioned in the Kabuliyat as the value 
of the paddy in the event of its non- 
delivery, But as stated above, even where 
there is such an express stipulation to pay the^ 
value mentioned in the Kabuliyat in the 
event of non-delivery of the paddy, it 
has been held, upon ’a construction of the 
oontraot in some oases, that the value 
mentioned was the value of the paddy at 
the date of the contract or stated for the 
purposes of registration, while a contrary 
view has been taken in some other oases. 
The view taken in the case of Afar 
V. Surja Kumar Oho$6 (1) and the recent 
decisions, i«., that it is not open to the 
Court to hold that the value of the paddy 
mentioned in the Kabuliyat is explicable 
on the ground that it was so done for 
fixing the stamp duty or registration fee 
affects not only the latter class of cases ' 
bat the former elase alee where a money 
value .8 merely stated without any a«ree 
ment to pay eu3h value. It is desirable 

question should be 
settled by a Pull Bench. 

In the present ease, however, there is 
an express oontraot that if j. 

Rs. ae as the prioe of th? by "nit 
was no suoh express stipnlaUon for 
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iDg by suit tbe sum meutioned ip tbe 
Ka^uliyut as tbe value of tbe paddy Ip 
tbe ptber oases’, ezoept in the ease of 
Afar V. Surfa Kumar Ghose (1), and it 
wa^ held in t^at pase that the landlord 
was entitled only to tbe value mentiona^ 
in tbe BLabuliyat. There being thus some 
di^inotion bpl^ween tbe preaent ease anq 
tbe oases in wbfpb it was bald tba^. 
tbe landlord was entitled to tbe market 
value of tbe padd^, tbe ease oannot be 
referred to tbe Full Benob, and having 
regard to tbe decision in tbe casp of 
Afar y. Surja Kumar Qhose (1) and the, 
repent deoisions on tbe point, tbe appeal 
must be dismissed oosts. 

Ddval, J. — In my opjoiopi this appeal 
sbpuld be disupijssed oosts. 

As I read tbe opptrapt in tb^ Kabu* 
liyaf, it eayf: **I wequte tbia 5abu^iJ'^t (q 

respeot ot t1ie aforesaid land proipieing 

pay 9^. i H rept and 91 am Ojl pjaddy 
as share oi paddy for permanently epioying 
and possjessiDg tbe said ^nd ip suopessiop 
to sons and grandsons.*’ The doonmeot 
tbep pD {,0 i^ay: It I ^a^duleDlty 

do not pay ibe presaid rent and share 
of paddy, you sbaU bp oompetpnt to realise 
tbe said rent and Rs. 36 as prioe of - 
tbe paddy together with interest and 
damages by bringing a rent suit undpr 
the oorrent Aot or under any otbpr Aot 
^biob may oome in foroe, to wbiob X 
shall raise no objeotion ’* 

Tbe reoent rulings on the disputed 
point a,8 tP tbe^ realisation oi paddy rent 
go to sbo^ that eaob case should be 
deoided on the terms of tbe Qootraq>,t. 

In tbe presept ease, from tbe wording 
of the Kabpliy,i|t, it appears to zpo o]ea.r 
that tbe only amount wbiob ooold be 
realised on d^t^^ult ot payment of tbe 
sbaie bjt ^addy was 36 as. valqe^ 
even tbpug,b Rs. ^6^ is by no mp^oa tbq 
proper va1.ne_ at tbe present day for 91, 
arts of P^.ddy, 

It ip, ' urged that by tbe Spjpnamab. a 
different pontraojt bad been cg'eait.ed; bpi 
tbe Soteramah only rented ip thq amount 
oi rent be, paM igr" tb'e, yeAre fpr 
vvbiob ibe_^ former smt wap^ brought qnd waa„ 

not a bipdirg dooumpot for f ubsegaent years^ 

in my rpinioD, th£r>fore, tbe appeal 
fbould be citmiBsed with costs, 

. . Appeal dumi^ed. 


Ml • * 
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LAHOM m(m 

FlB8:t Civil* A£^|AL $Q. QF 

^r- %si Mil 

Jost^ , - 

l-pillj AKH qS^i;S-?Iv«f|iyf||i9SS 

4lP¥tb*^ , . ’ 

vprsu^ . 

TgESBOR^TARy qy 

IK COUl!i:OlL-r-^F^4HT-?^, 
RBSlOKpi^T^ 

Land Acquisition Act (I of^ 189, !?• ’ ^^"r- ’ 
Reference to Court, scop^of—lfuty ofjiidgp to cbnsia^ 
^uesfton. of compensation in its^tiretyi 

: ■ f ‘ ' 

$ 

When a case ia referred under s^t^U of t] 
Land Acquipifion Aot, the whole ^se^ ia 
subject to the Hznitatibn contained in section *0^ 6 
the Act, and not merely any* pai^<^dar 'cja^eotiOD, 
and the nistrict Judge is Amppwer^, inoe^- bcrttn^ 
to consider the quei^ion of the cqmP^iOiSAtioa. 
od in its entirety . t) 9^1 . col. z 1 • . 



lu^* OdB» 27-Oi 222 
(iqi3) M. W. N,. *^2, followed ' ‘ " \ ) 

Firet appeal from thAondeB of tfig 
Jqdge, D.elbi, dated tbe. 6tb 2/Eanak 
awarding Rs. 11, 618.4-6 aa somnpnaaiii^ 
fov certain lands idtuate in Balbi, aconv^ 
by the Government. 

Lala M^pti SagoTf R. S,, and A. (h Stmt 
for tbe Appellants. 

Lala Hul Gkund, R. S.» Fahlie Rcnaaaatoi^ 
for the Respondent. 

J^UDGilBNT.— Tkie man appe^ anwing 
out of prooeedinge under tba hind AegouV’ 
tion Aet. By Notification No. Z75, diatadtH.e 
21st December- 191J, tbe Goveraiiumt aooW’ 
ed tbe. property in suit for. the new OapUi^ 
of India at Delhi. The Special Land Abqaili^ 
tion Officer, Sardar Kbazan Singb, a y a n dad 
Rs* 8»719fll.3 as the value ot t>be land 
Re., 1,590*10 0 mnod, and Rs. l,3flL^te^d 
tbe 15 per cent, addition by ol oompaimef 
tion, or a total ot Re. ll,6Lfi-Ad. ThA 
appellants, RnAs Zia*ndDin andotbere, 
were the ownera of tbe area aconirad r ai e eif 
objeo.tiqos. to this award' and an oyidafi oft 
reference was passed by. the Special BapA 
Acquiflition Officer in due eounaa. 
ot refarenqe is printed at pagea 14— tdoft tfcfr 
printedf paper* book. 

The Z^frict Judge of* Delhi pvocead^Q^' 
this releunee, to raeord eyidsnae imd: gi^ 
bis award on the 6tb of Mereh 
bis award tbe learned District Judge oansA 
to tbe conoluaioD that tbe market value. ^ 
tbe property acquired wee approuia wl f 
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Rp. 10(000 as that sam with the 15 per 
flent. addifioD amonted to slightly less than 
lhat awaked by the Land Aaqiiisifion Officer 
the original award waa maintained. In 
framing bis award the Land Aoqnisition 
Officer departed from the reoognizad method 
of asBeasment and valned the land aooording 
to oertain methods of his own, giving a 
separate valnation for wells, buildings, trees 
and fp.r thelsind. Thp resaUing tot^l values, 
h.0j.ew. ^pproxicpatgly the seme. 

wftA Sagan for the appellants 

exprosaed himself satisBed with the value 
by the Land Acquisition Officer on 

tlift t^e. trees tbe rights 

g^lgpged the values placed on the wsUa 
^d the other iteme. The land acquired is 

]?. ^ ^ situate in Mauza Bans* 

kauh towards the aouth-^e^t of Sada^c 
Bazar, Delhi. It is just beyond a small 
hamlet knowp Shid[ij>,ara and ia net easy 

The inhabitants of Shidipuraa^e 
^ chiefly butoberp, Malm and people 

' *1 ^ -4 hundred yards further 

^ there wqs also, a hamlet known as Bagh 
Karol, ^^bioh at the time of the notification 
was O 09 D|)iad by tanners and laatbpr dyers 
v?hpcarr^cn their trade there On this 
land there was a garden which ocoapied 1 08 
acres. The remaining land was unde^ 
eeltivation. There were two wells 
and the appellants were entitled further to 
iwgate about one.third of this land from a 

overnment weH. There also appear to have 
oeen a few buildings but admittedly these 
tiift!? much value. The appellants also 
this ^****'^ *^**^*® connection with 

Sahib Mul 

tion /u** Searetary of State took exoep- 
the 8 method of aseea^ment adopted by 
Z Acquisition Officer and he 

iiur fchai- ® objection before u^, contend- 
DMunSl mqfchod of valuation for 

Tental ni. V ^ of the land baaed on its 

or profitably laid 

tion of fh *t8, value by a oonsidera- 

the l^nds ig 

‘ho "O^ShboBjcbppd. Admitted!^ 

o.raod r “•'1 he -oos^ib.e in this 

that there wfto ^ Chand pointed out 

woa in queation^M f P^teniiAl v .las of the 
■ Its utilisatipn for 


building purposes was concerned. With this 
view we are ip agreement. Having regard 
to the sitqgtion of the are^ ppquired it 
seema to ns that the land had no potential 
value as a building site at the timp 
when the notifloation was issued. Wq are 
also of opinion that the method adopted by 
the Special Land Acquisition Offiost was not 
a sound one. The learned District Judge 
has based his oaloulatious on the prices paid 
for lands in the immediate vicinity, which in 
our opinion is the and safest course in 

the prpsent ease. Rai Sahib Moti Sagar 
objected to this method, urging that the Dis- 
trict Judge had no power to examine the 
oompenpatinn awarded as a whole but should 
have coffined himself to a consideration of 
the valuation of the various parts into which 
it had been split up by the Lard Acquisition 
Officer. In fuoport of bis contention he 
referred us to British India Steam Nw^ntion. 
Co, v. Sfcretaryof ^r Jndta (1). Tbiq 
authority wag, however, considered in q oacq 
repor'ed as Clangadhar Sastri v. pepuiy 
Collector of J/oJrax (2>, where it was held 
that when a case ia referred under the Land 
Acquisition Act, the whole case is referred 
subject to the limitations contained ia 
section 26, and not merely any parting, 
lar objection. In this view we oonoar and 
hrll that the District Judge was empowered, 

and indeed bound, to consider the question ^ 
the compensation awarded in its entirety. 

At pages 30 and 31 of the printed paper- 
book 18 to be ffu idalist of seven sales of 
lands in the immediate vicinity of the area 
acquired. Of these the f«venth, a sale bv 
Cbhote Lai and others to Rftgbbar Dial and 

others, has b^en correctly eliminated from 

A ft * ■ % m most recent 

traD.aoJioD, the a«f u.l valee plaoed on the land 

then sold wae d.flacnlt to aeoertain. Iteme 

i and 4 of thie l.et are two sales effeoted by 
the present appellants in 1^04 and 1906 Th 
former sale was in favonr of oertain Pnniabi 
Mnhammadans eho acquired the land for 
parposee of a srraveyard. The later sale 

in favour of Abfnl Hakim and others, aid 21 
areas in the two sales wern 

the same and under eaoh sale a wlu aS 

O lud. Caa. 107; 38 0. '»30- 1 > p r t . 

C N- 87. b. J. 505j 16 

12> 14 Ini. Cas. 270 : 22 M r. t . 

327i (I9'a; il. \y. ta, 712, * ■'f* b T, 
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risbta therein were oonveyed* Galonlation 
ehewa that the sale in ld04 realised an 
average rate of Re. 764 per aore, while in 
1906 the average rate was Bs. 707 per acre. 
The learned Diatriot Judge haa oonaidered 
that the sale of 1904, was for a faney price 
and|^ therefore, based hia oaloolation, more or 
leas ronghly, on the sale of 1906, In 1899 
a transaotion took plaoe under whioh 3’ 16 
acres of land including a well and certain 
muafi rights were sold for Ra. 1 ,800 or an 
average of Rs* 570 per acre. 

After hearing Counael on the aneation of 
.the sale to the Panjabi Muhaznmadana, we 
think it would, be fairer to take the two 
Bales by the appellants of 1904 and 1906 
together and to strike a mean as to the 
value per acre then realized, at the same 
time regarding the transaotion as one of 
1905. This mean or average comes to 
Rs. 7d5 per acre. Calculating from the 
transaction in 18 99, we thus have a rise, 
in the course of six years, of Bs* 165 per 
acre caloulated up to 1905, Allowing a 
similar rate of appreciation in values for 
the next six years up to 1911, we arrive 
at the figure^ of Ra. SOO per acre and 
this, in our opinion, would ' represent the 
correct market value as near as can be 
ascertained of the land in question, giving 
a total of Rs. 11,187 or a alight increase 
in the amount awarded by the learned 
Disiriot Judge. To this must be added 
the 15 percent, allowed by the Act whioh 
comes to Rs. 1,678 0-9, giving a total of 
Rs, 12,865 0 9. We accordingly enhance 
the amount awarded by Rs. 1,256'12*3. 

The claim made by the appellants was 
exceedingly exorbitant and in the circum- 
stanoea we consider that the parties should 
bear their own costs throughout and we 
order accordingly. 

Order accordingly* 


MADRAS HIGH COURT. ; 
Civil Bbviseon Petition No. 597 of .1918, 

March 31, 1919., 

Present : — Justice Sir Williani Ayimg,'KT, 

T. A. ANANTHA RAMA AITAR amd ^ 

ANOTHER — DbORBB HoLDER AND 

Assionbb — Pbtitioncbs 

versut 

KUMARASWAMI PANDARAM— 

DeFGNDAKT — R tiPOSDBMT. , • 

Oivil Procedure Code (Act V o/ 1908.9, 

2, 16 — Transfer of decree* application for* recogniH^ bJ ‘ 
— Uncertified payment out of Court, plea of, sustain- 
ability oj, ' 

Ani uncertified adjustment cannot be oonaidered 
by the Court as a ground for refusing to ' reodgmw . ■ 
the transfer of a decree and where the tinnsferee- * 
decree-holder applies for execution, the Court has no » 
discretion to refuse execution on the ground t^t 
there has been an .adjustment though not oertihed 
to the Court [p. 923, ool. 2.] . :f 

Petition, under seotion 25 of Act I'X of 
1887, praying the High Court to.- revise^ 
the order of the Court of the District 
Munsif, Palgbat, dated the 19th ''Elebrnary ' 
1918, in Execution Petition No. 1647 of 1917 
in Small C&use Suit No. 1641 of 1912. j 

PACTS. — The joint application *''of the 
decree bolder and bis transferee for execu- 
tion was resisted by a plea of adjustment 
before transfer, thereby impeaching the 
transfer as fraudulent. The Court below 
found fraud and dismissed the application. 

Mr. P. V, Parameswara Aiyar, ^^he 
Petitioners. — Where the alleged adjustmant' 
has net been certified within the time 
provided by law, . it cannot be pleaded in 
apswer to an applioatiop for . execution by 
a transferee- decree holder. Venkaiaswami . 
Naidu V. Rangappa Naidu (1). 

[Atlino, J. — Where there is a specific 
allegation of fraud as against the transfer, 
is the Court prohibited from going into 
the question?] 

The payment must be got certified 
within the time allotted. As regards th6 ' 
recognition of the transfer, the Court had^ 
no doubt a discretion under section 232 
of the Civil Procedure Code of 1882, but the 
particular words are omitted in Order XXI, ^ 
rule 16, of the present Oode.^' It has been so 
held in Asad Ali MollaY* Baider Alt 

i}- « 

(1) 26 Ind. Gae. 944: 2 L. W. 109. 

(2) 6 lud. Gas. 8-26{ 38 0. 13 at p. 21j 14 0. W.N* 
918: 12 G. li. J. laO. 
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If the traDsfer is oofc recognised, the deoree* 
holder is entitled to exeonte the decree 
in spite of the transfer. In the .present 
ease, the decree bolder has joined the 
transferee in the application. Art Ohetty v. 
Theertf^amalai Oheiiy ^3). 

Mr. 0, Ufintltkiknda Menon^ for the Respond* 
ent.— ^In Venkaiaitoami haidu v. Ttangappa 
"Saidu (1) no frand was speoiGed. That 
it is BO speoiGed in the present case does 
make a difference. See Bansi Qo’ih'iji 
Bartoadi v. Bhatoi Jogajt oJarivadt (4), 
following Trimback Ramkrishna v. Bari 
Laxman (5). 

[Mr, Parameswara Aiyar. — Trimback 
Ramkitshna v. Bari Laxman (5) has been 


dissnted from in Matkar Dravia Sakaya 
Bla Nidhi Company Limited v, Suhramania 
PiUai' (6), based on Pvdrudeen v. Oulam 
Moideen (7)]. 

[Atling, j. — Asad AH Molla. v, Baider 
Ali (2) lays down that the Coart has no 
discretion under Order XXf, rale 16, in 
the matter of recognising the traosrer.J 

ia purely obiter. And that 
decision ignores the essential dietinction 
between an allegation of a epeoiGo fraud 
Md one of fraud generally. See Biyyana 
Kamayya y. Nidamaftki Krishnamwthi 
18;, (a case under Order XXf, rule 2;. 

Next, Order XXf, rule 2, does not 
apply to transferees of decrees. See the 
definition of ‘decree holder* in the present 
yode. under the old Code the definition 
included also an assignee. Order XXl, 
rnie 2, applies only to decree-holders. At 
most section 49. Ciy.l Prooedore CodP, applies 
ana the assignee takes only subject 
o equities. See Ponnuswjmi Nadar y 
^fcATOanon OhetUar (9), 

J.— That is one specific exception 
ecogmsed as regards henami transfers 

riaaor y. Letchmanan OhetUar (9),] 

See also Thiruvengadam PiUai v. Doridla 


U) It 'V- ®2t. 

L. R. II ■ " B. S33 at p. 336; 1, I 

M T; 442; {,911, °2 M P- ' 

. V«wii; 2 M. W. JJ. 668. 22 M. L. J. 17n 


Subhiah (10). An^ assignee is not inolnded 
in the definition of 'decree- holder.’ 

Further this is not a matter to be 
interfered with in reyision. 

JUDGMENT — Following Venkataswami 
Nndu y. Rangappa Naidu (1) I must 
hold that . the lower Court was not 
justified in considering the discharge 
alleged by the defendant. It certainly 
could not be set up against the original 
decree holder [vide Budrudeen y, Qulam 
Moideen (7)j. It is argued that it may 
nevertbelesfl be considered by the Court as a 
ground for refusing to recognise the transfer 
of the decree, but in yiew of the wording of 
Order XXI, rule 16, from which the 
words “if that Court thinks fit” found in*' 
the old section 232, haye been omitted 
it is diflSoult to hold that the Court has* 
a discretion to decline to allow execution 
on this ground [vide Asud AH Molla y 
Haider AH (2)]. * 

The order of the lower Court mnet be 
set aside and execution must be allowed 
to proceed. I make no order as to costs. 

M. c. p. 

Order set aside. 


(10/ 13 Ind. Oas. 659 at p. 660 11 
(1912) M. W. N. 176. 


M. L. T. 



LAHORE HIGH COURT. 

SECO.SD Civir Appeal No. 1561 op 1915 

May 7, 1919. 

Pmenf:— Mr. Justice Scott- Smith and 
Mr. Justice Martineau. 

KHAZAN SINGH -PLiiNTipp—AppfiLLANr 

versus 


SUUKL SINGH .NB 

_ — ReSPONDENTS. 

Custom ^Alienation — Necessity- — Male -nr- 

ii hether eJiiitled to anticipate needs. P^^V'rietor^ 


Appena®““’'’^^ f,, 

Mr. KUhtn Ohand, for the Respopdenta 
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JUDGMENT.— Qa the 25tli Auflranfc 1902 
Phtila Singh sold 107 kanaU 4 rnarlas land 
to respondents Nos. 1 — 5 for R^. 2,680, 
whioh inoladed R?. 1,760 due to mortgagees, 
items of Rs. 30 and Rs 90 and an item of 
Ps. 800, for whioh the vendees exeonted a 
bond. Phnla Singh died in 1907, leaving a 
widow, who is respondent No. 6. The plaint* 
iff, a oollateral of Pbala Singh, sues to 
contest the validity of the sale, and the suit 
has been dismissed, the Courts below oon- 
ourring in the finding that the sale was for 
necessity. The plaintiff has filed a second 
appeal in this Court, contesting the necessity 
for the item of Rs. hOO, for whioh the vendees 
gave a bond. 

From the endorsements on the bond it 
appears that the vendees paid Rs. 806 to 
Phnla Singh in eleven instalments during a 
period of four years beginning in 1903. It 
has also been foand that they paid an addi- 
tional sum of Rs. 73 to Phnla Singh’s widow 
in 1913. The learned Additional Judge 
bolds that necessity has been made out 
as Phula Singh, having no land left on 
which he could live (all except 6 kanals 
being under mortgage), did what was tanta- 
mount to purchasing for himself an annuity 
and was wise in so doing. 

The bond is, however, not an instalment 
bond, but recites that the money is to be 
paid to Phnla Singh in three years. We 
do not think that by obtaining snob a 
bond from the vendees Phnla Singh o\n 
be said to have been purchasing an annuity. 
The reason for the Rs. 800 not baing 
paid at the time of the sale miy be 
that the vendees bad not got the money. 

It is not shown that Phula Singh was 
under the neoassity of raising the suoi 
of Rs. 800 from the vendees. Not only 
had he 6 kmat$ frea from mortgage, but 
he was cultivating tba mortgaged land as 
a tenant under the mortgagees, and there 
is DQ, reason why ba^ shojald not have 
been able to maintain himself and* his wife 
by his labour. 

Further, wa are of opinion, that Phula 
Singh was not entitlei. to anticipate his 
needs* A widow cannot do s), as has 
been held in Gurdit Singh v. Singh 

(1) and liihal Singh v. Musammai Bijon 

(2) , and the position of a male proprietor 

(1) 071,?. R, 1884. 

(2) a P. R. 1886, 


does not appear to be diffirent from that 
of a widow in this respect. 

We hold that no necessity has been 
proved for the item of Rs. 800, whioh 
must, therefore, be disallowgd. Wo Mcapfe' 
the appeal and pass a dame deplariag 
that the sale of 107 k^inala 4 marie# 
effected by Phnla Singh on the ^&tll 
August 1902 shall not affect the appsl^ 
lant’s reversionary rights, but that 
spondents Nos. 1 — 5 will' have a oharge 
on the land to the extent of Rs. 1,880, 
which the appellant will have tu 
before he can obtain possession on the 
death or re-marriage of Phula Sinjgh’e 
widow. Respondents Nos. 1—5 will pay 
the appellant’s costs in this Court. Tba 
parties will bsar their own costs in tha 
lower Courts. 

Appeal accepted. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT, 

Skoori) Civil Appb«l No. 196 of 1915. 

October 2^ 1916. 

Prenent : — Mr. Mittra, A. J. C. 

AMIR ALI— JOD9MEEtT;DGBTOB — A pPELLSNT 

versuB 

GOPALDAS, Minor, TuBOoaa Nsxt Fribro 
CHUN. Y aBAI, AND oruBKS — D bobxi* 
Holders— R sspo 4 oBNTS. 

Civil Procedure Code \Act V o/ 1008), s. 48, 0. 
XXi, r. tft, 0. XJTXrr, r. -^^ExecuHon, application 
for^Order delivering poese^ion.'whether adjudication 
that execution not tarred— Order, whetfier can be 
questioned in subsequettJt execuHon proceedings — 
Decree absolute for foreclosure —Order for possesfion,, 
absence of — Irregularity -Joint decree-holders — Eisecu- 
tion by one, effect of — Decree omitting shares of judg- 
menUdebtors, whether enforceable — l^imiCati<yn‘ for 
executing decree. 

Aa order delivering possession of property under 
an execution application amounts in law to an 
adjudication that the application is in time, and,, it 
is not open to the judgment>debtor to q.aastton 
the legality of that order in proceedings st&rce.d on 
a subsequent application for execution, [p U2^,ool. I ] 

The absence of a formal order for possession, ljd. 
a decree absolute is a mere irregularity and. dpes 
not viti-ite proceedings consequent on the execution 
of the decree, [p. 9^^, col- S.] 

Order XXI, rule 16, Civil Procedure Code,. allows 
one of several deoree>holdera to apply on behalf 
of ftU and it is not for the judgment-debtor to say 
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that aaffioienfc steps have not been taken to safe- 
l^ard the interests of the other deoree^holders, 
when they themselres have made no complaint 
whatever, [p M26, ool 2.] 

Where a. decree absolute in a suit for foreclosure 
is incapable of execution owing to the absence of 
a formal order for delivery of possession, the rule 
of 12 years contained in section 48 of the Civil 
Procedure Code applies from the date the decree 
becomes capable of execution, that is, from the 
^te of the formal order for delivery of possession. 
Cp. 926, ool 2.] 

A decree is not incapable of execution merely 
beMuse it omits to specify the shares of the 
judgment-debtors in the property decreed, if the 
deoree*holder has secured possession [p. 9 ^ 6 , col. 1.] 

Appeal against trie decree in Civil 

Appeal No. US of 1914, in tbs Ooart of 

the Divisional Judge. Nagpar Division, 

deoided on 12fch Deoember 1914, arising 

out of the deoision in Civil Casa No. 87 

of 1895, in the Court of the Senior 

Su^rdinate Judge, Wardha, deoided on 

• Utb July 19U. 

Mr. Atmaran Bhagwant, for the ApDel. 
lant. 


JUDGMENT. — This appeal arises out oi 
execution, proceedings in Suit No. 87 oi 
lo9o which terminated in a decree absolute 
tor foreoloBure on the 26th Novembar 1897, 
based upon a mortgage, dated the 15th 
Wov^faer 1865, executed by Amir Ali. 
U this suit Faia Ali was made a defend- 
^ on ttie ground that he was a donee 
01 Aunr Ah aubseqoent to the mortgage. 
Abe Moond appeal has been filed by Amir 
A^ut not by Faiz Ali. The first point 
^ application for execution 

UmitatioD, insstnaoh as the 

thA execution was made on 

thrAA M 1901, that is more than 

it im decree absolute, and 

eul!L« oontended that, although the 

within 

he held ^ ^ each other, they also must 
iNaad« » ■ barred for the reason 

fer fte Th9 learned Pleader 

“Pon ooDoedes that, 

*Kwed, If P^Perty w*« actually 

■n law tL P^Pe^ty amounted 

•»«on wa, in ‘hat the appli 

°P®n to the in^*’ loQsrer 

‘he legality n/ <lebl(jr to oonteet 

’'hioh^indfreoil ‘h® hading 

is nerF ^ ““derlies the order. 

next oontended that tho order 


was ultra riret as the decree absolute did 
not contain an order for delivery of posssssion, 
as it should have dobe. The Pleader for 
the appellant argues that a formal order 
for delivery of possession was passed on 
the 22nd of October 1904 and that the 
proceedings of 1901 were, therefore, of no 
legal efface Now the order of ItOl must 
be held bindintr on the parties. It was 
passed after notice to the appellant, and 
its legality on the Krounds just mentioned 
can no longer be questioned. The absence 
of a formal order for delivery of property 
is an irreguliarity, which cannot be said 
to have prejudiced the parties, aud it is 
too late now to question the validity of 
that order. 

It is contended that the Mulctyar 
who signed the application for execution 
was only a Muktyar for some of the 
decree- holders, but not for all. Therefore, 
the applications for exoontion are bad in 
law There is no force in this argument. 
Order XXt, rule 15, allows one of several 
decree holders to apply on behalf of all, 
and it is not for the judgment-debtor to 
say that sufficient steps have not been 
taken to safeguard interests of the other 
decree -holders, when they themselves have 
made no complaint whatever. 

The next point urged is that the 

execution of the decree is barred under 

section 48 of the Civil Prooadure Code 

inasmuch as more than twelve 

years have elapsed since the date of the 

decree absolute. But the appellant’s own 

contention is that the decree absolute was 

incapable of execution, until a formal order 

for delivery of possession was passed on 

the 22Dd of October 1904. The rule of 

twelve years laid down in section 48 will 

not apply from the date of the decree 

abeolote bat from the date when the 

decree became capable of execution and 

the present application is. therefore, within 
time. * "tnuiu 


1 C 13 argued 


acids 7n MoVrnd M.hararpur.TrdscS: 

the vdlage. The decree does'^S 
any such interpretation. The 
ab3,lQt.0 Brat spaoiBes the shares in fk® 
viiUgea of Mai and Mabirakonr fk 
tions the fields in Doadi. Isupar, Lakha"nwTdt 
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^and thereafter gives the Helds of Moi. I do 
not think it is possible to interpert the dec- 
rees in the way suggested. 

It is said that the decree-holders are 
claiming mutation cf something ^ like 
11. annas share in the two villages of Moi and 
Mobarakpur. This is really outside the re* 
cord, but I think I may as well express my 
opinion that, if they are so claiming, they are 
olaiming more thanlthe decree in Suit Nos. 86 
and 87 entitled them to, for it is obvious that 
the 5-annae 4 pies share of Moi and Mobarak- 
pur decreed in Suit No. 86 is included in the 
shares decreed in Suit No. 87. It is contended 
that the decree-holders have obtained pos- 
session of fields in Moi and Mobarakpur 
other than those specifically mentioned in 
the decree absolute. The possession of the 
Mobarakpur fields was delivered on the 24th 
of August 1902, and it seems to me to be 
too late now for the appellant to dispute the 
right to these fields As regards the fields 
iii^Moi poesession of some of them was 
taken on the 18th of January 1911 in execu- 
tion of the decree in Suit No. S7 of 1395, and 
of the others which are specifically men- 
tioned in the decree in execution of 
the decree in Suit No. 86 of 1895 on 
the 11th March 1912. Faiz Ali, in my 
opinion, is the only judgment-debtor who 
could have legally objected to the delivery of 
possession of these fields, for ho was sued 
only as a donee of a portion of the share in 
the villages. He has not appealed at all in 
the execution proceedings in Suit No, 8^ of 
1895. Amir Ali, who has parted with the 
whole of his share in the vilUge* cannot 
oompUin if all the fields belonging to him 
have been given in the decree-holders* posses- 
sion. In Second Appeal No. 886 of 1896, Ismay, 
J 0. overruled Amir Ali*8 contention that 
only *80016 of the fields in Moi were mart- 
gaged. These fields appear to be khuikasht 
fields, and they would certainly pass without 
Bpesifioation under a decree for the village 
share. It would have been different if they 
were in Faiz Ali’e possession and Faiz AH 
had filed this appeal. Bub, as lhave already 
pointed out, he has not appealed from the 
execution proceedings in Suit No. 87 of 

1895, 

It is contended that the decree is in- 
oapable of execution, becanse it has not 
Heen ascertained what share is possessed by 
each of the judgment-debtors in the two 


ti^To 








fields. The village is an nnaiyide? vill^lt 
and only symbolical possession can’ be giveii 
in such a case, except as regards the sir and 
khudkasht fields, which I have already deMt 
with. The deoiee- holders have been 
accordance with the decree, and it .does not 
lie in the mouth of Amir AH, the appellant, to 
raise any such objection The appeal, -there- 
fore, fails and is dismissed with costs. I 
fix Rs. 40 as Pleader’s fee; - . 

Appeal dismuied.;' 
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LAHORE HIGH COURT, -'i . 

Ssco.tD Civil Appeal No, 2405. pF 1918, 

May 7, 1919. ;t 

Present: — Mr. Justice Broadway and t 
Mr, Jnstioe Abdul Raoof. 

LABHU RAM and otabbs— DsFENOANTfl— 

ApPeLLAHTS '* 

-4 versus 

BHAG MAL and otabbs — PlaintiffSt— • 

* Respondents. 

Quardiam and Wards Act {VIII of 1890>), M, 2vi 
27, :m — G uardian and u/ard, relationship between-j^ 
Duty of guardian to invest moneys belonging to 
Moneys belonging to ward used by'. guardian^Pro^ 
whether must be paid to ward-^Gompensation:^lAabt^ 
Uty of guardian, extent of, ■ 

The relationship between a gawdian. aud ^ 
ward is very similar to the relationship exisw^ 
between a trustee and his beneficiary, [p. 927, 

A. guardian stands in a fiduoiaiy relation towards 
bis ward and is not allowed to make any profit ouq 
of his office. He must deal with the property of m| 
ward as carefully as a man of ordinary prudence 
would deal with it as if it were his own, If b® 
uses the property of the ward in his own business, 
he must hand over the profits arising therefrom tQ 
the ward. [p. 927, col. 2\ p. 928, col. X.J , .* 

Prima facie it is the duty of a guardian to^ invew 
moneys belonging to his ward and bis liabiU^ 
extends to profits actually received, or profits which- 
could have been received but for his gross 
wilful default, [p. 938, col. 1.3 ,. • . 

Every plain neglect of duty by a guardian 
amounts to a breach of trust, and he must comp^^ 
sate his ward for any loss occasioned tfiere^* 
[p. 928, col. 1.] r i 

Second appeal from the order of tpft 
District Judge, Ludhiana, dated, the 2otn, 
June 1918. ; J 

Bakhshi Tek Ohand, for the Appellants, j- 
The Hon’ble Pandit Sheo Narain, for .the 
Respondents. 
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JCrDGMBNT,--The faois of the o&so 
giving rise to this appeal are briefly as 
follows:— 

Labha Ram was appointed gnardian of 
the property of his minor oonsina Bbag Mai 
and Dhaoa Mai on the 5th of January 
1911, and prooeeded to deal with the 
same. In 1916, be was removed or allowed 
to resign from the guardianship and on 
the 19th Ootober 1917 Bhag Mai was 
declared to have attained majority, and it 
was directed that the property be made 
over to him on behalf of himself and 
his minor brother, Dhana Mai, On the 
6th of November 1917, he, on behalf of 
himself and his brother, instituted the 
P^BB||Qt suit in which be claimed tbe sum 
of iBs. 3,226-14'6 from Labhu Ram, the 
former guardian. It was alleged that 
^ Labhu Ram had, instead of investing funds 
realized by him belonging to the minors 
in Banks and other securities, placed this 
sum in the shop of bis father, in which 
he was a partner, and had utilized it 
for the purposes of their business. A 
sum of Re. 3,07t)-80 was claimed as 
profits made by Labhu Ram in this way 
ftnd a further sum of Rs. 160 was claimed 
as due on account of rent for tbe use by Labh u 
Ram of a shop belonging to the minora. 
With regard to tbe claim for profits it 
vwas^ alternatively prayed that in the event 
of it being found that Labhu Ram bad 
not used the money for his own business 
purposes, he sbou^ etill be directed to 
pay interest - inasmuch as he bad com- 
mitted breach of trust by neglecting to 
make proper investments. 

The primary Court held that tbe claim for 
interest or profits amounting to Rg. 3,076.8-0 
was not maintainable .but decreed a sum 

Mai 

-D ana Mai appealed against this 

learned District Judge, 

Iw the decree for Rs, 100. 

eld that Labhu Bam was in the position 
of a trustee and that he was liable to 

interest as be had actually 
nr fK ^ moneys belonging to the minora 

liahlA t nninvested, then be was 

iha Kftii *'^*®*^®®* thereon inasmuch as 

. a dotios as 

remande^°to tha^ n 

ea to the primary Court . for a 


decision 00 issues relating to the user 'of 

the money and the ascertainment of su^ 

sums as Labhu Ram might be shown to 

be liable for. Against this order of 

remand Labhu Ram has preferred this 

second appeal to this Court, and we have 

heard Bakhshi Tek Ohand in its support 

while Paodit Sbeo Narain has addressed 

us on behalf of Bhag Mai and his 
brother. 

One of Bakhshi Tek Chand’s objeotions 
was that the suit was not maintainable 
by virtue of section 41 (4) of tbe Guar, 
dians and Wards Act, it being alleged that 
Labhu Ram had been formerly discharged 
A reference to the guardians and wards 
record has, however, duolosed the fact that 
no order of diseharge had been passed 
and this contention, therefore, cannot prevail, 

It was next contended that the learn 
ed District Judge had erred in holdictt 
tthat the principles of the Indian Trusteca 
Act, lt62. were applicable to the case 
of guardianp. and our attention was 

the Guardians 

and Wards Act. Under section 20 of the 
Act _ a gnardian stands in a fidneiary 
rel^ion to his ward and is not allowed to 
■make any profit out of his office. Th6 
relationship between a guardian and his 
ward IS very similar to the relationshiA 
existing between a trustee and his benefii^ 
ary and though the provisions of tha 
Indian Trneteee Act oannot. we think, be 

held to be striotly applioable. neverth^tess 

we think (hat its provisions oan be used 
as a guide. Section 27 of the “ 

and Wards Act lays down that a guardian of 
the property of a ward is bonnd to deal 
therewith as oarefaJ y as a man of ordinary 
prndenoe would deal with it if it wew Ws 

Bakhshi Tek Ohand contended that th. 
guardian bad periodically 61ed hi» T * 
and had carried out all ordem 
the Court in oonneotion with theT 
therefore, urged that the oorrecfcnAaa * c 

aooounts had not been attacked and a°s thh 
balanoes in hand were bronght to H, 

of the Court, Labhu Bam eonlH 
held to be guilty of any neglan^f 

management of the minor's ^ 
was also pointed out to us ‘ 

Bam had definitely denied havL? nwtj| 


928 Indian oas&s. 

SHABAHCBAVD V, ttESSBS. UITSUI BUBflAM KlISHA A CO. 



any funds belonging to the minors in bis 
shop, and it was alleged that the said 
moneys were deposited in his father’s firm 
by Labbu Ram owing to the prevalence of 
daooities and many failures of the Indian 
Banks. These oironoistanoes may possibly 
afford a good defense and no doubt will 
receive due consideration in further pro 
oeedings before the primary Court. They 
do not, however, affect the abstract princi- 
ple that a guardian is bound to take such 
oare of bis ward’s property as a man of 
ordinary prudence would take if the pro* 
perty- were his own. Farther if the plaintiffs* 
respondents can prove that these moneys 
have been utilized by Labbu Ram’s firm-, 
we think that Labbu Ram is bound to dis* 
gorg^ such profits as the said firm has 
made out of the use of this money. Wbe* 
ther or not the neglect to invest the moneys 
would entitle the minors to claim interest 
at a reasonable rate on the moneys so left 
uninvested, is also a matter which can 
only be decided after the inquiry which 
has been ordered. In Trevelyan’s Law re* 
lating to Minors, 4tb Edition, page 180, it 
is pointed out that every plain neglect of 
duty by a guardian amounts to a breach of 
trust, and he must compensate his ward 
for any loss occasioned thereby, Sarat Chandra 
Boy V. Eaioni Mohan Boy (1). The guar- 
dian’s liability extends to profits actually 
received, or profits which could have been 
received but for his gross and wilful default. 
Prima jade it. is the duty of a guardian to 
invest moneys belonging to his ward, and 
section 33 of the Guardians and Wards Act 
provides means by which a guardian may 
obtain the assistance and advice of the Court 
in his dealings with his ward's funds. That 
Labbu Bam was desirous of keeping these 
moneys in his own possession is evidenced 
by an application made by him on the 2l8t 
August 1915, in which he asked the Court 
to direct the withdrawal of moneys, even 
in the National Bank of India, which were 
to be made over to him for tbe use and 
benefit of tbe minors, and in this application 
it was definitely stated that if this was not 
directed, he did not oare to act as a guar* 
dian. It is impossible for os to give any 
expression of opinion as to whether Labbu 
Bam had made use of and profited by 

(a) 12 0, W. N. 481, 


the retention of moneys b^ptlf Ifif .his 

ward. Nor can we say whethe^i if ^be'lias 
not used tbe money, he has been 
of such neglect as would entitlip the tESrde 
to claim oompensation from him. Thelto 
are matters which will have to be dsttlt 
with by tbe Court to wbioh the has 
been remanded. 

We, however, modify the order of remand 
to this extent. We hold— 

(1) that while Labhu Bam is liaAlo to 
pay to his wards any profits made b^ hra, it 
is for the wards to show that tbe moneys 
have been used by Labbu Ram and bis 
firm and to show approximately At ahy 
rate what such profits were ; and 

(2) that if it be found that tbe moneys 
have not been used but allowed to 

idle and uninvested, then it is for the 
Court to decide whether or not there IpMb 
any justification for Labbu Ram’s aAibn ib 
not investing tbe said moneys. 

In other respects tbe appeal is dlsmi^d. 
Costs of this Court will follow tbe evrat. 

Appeal dt$misied\ Order niodified, 

■ it- 

I , 

- . . 




NAGPUR JUDICIAL OOMMl8SIONfeB*S 

COURT. 

Misoi^&neotts Civil Appkal No. ^ B 

OP 1919. 

January 9, 1920, 

Present : — M, Mittra, A. J. 0., and 
Mr Prideanx, A. J. 0. 

DH AR A MG HAN D — J odohekt - Da — 

Appella»t 

versus 

ME6SB3. MITSUI BUSSAN KAtSHA i Oo. 

and ANOTBEK— DeCkSC HoLDEB Al^P AbOTIO'lT- 

PoRCrfASBR — BBSPOEoainrs." 

Civil Procedure Code {Act V of 1908), O. • 

9v, O. XXiIXt r. l^Injunctim by ihfeHor OouH to 
superior Court to stay sale^ effect of ^--Injunctipnt^tol^n 
can be issttsd —Sate, when to be cor^rmed—^S^y order, 
rule as to, effect of, whether apptiedble to' tnjuncliohs 
— Sale in ignorance of injunction, whethet xWegiAdrity 
— Proclamation of sale, notice of, . 


An order by an inferior Coart to a superior Court 
to stay a sale dCes not tales away tbe jdriddtotion 
of the latter Court to sell, di^eblaily -db ap^al 

lies to the superior Court ..from that ordtv. 9X9, 

col. 2-] * ... 
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A prohibitory order by way of injuaotiou can be 
issaed so long as the property in dispute is in 
danger of being wrongfully sold in execution of a 
decree, bub once it is sold no such order can be 
passed [p 93i,col 2.] 

A Court is bound under Order XX f, rule 92, Civil 
Pronedore Code, to confirm a sale after it dismisses 
an application to set it aside [p. 931, col. 2 ] 

The rule that a stay order issued by an Appellate 
Court suspends the power and jurisdiction of the 
executing Court to conduct further proceedings from 
the moment the order of the superior Court is 
passed, cannot be extended to the case of an 
injunction passed under Order XXXIX, rule 1 of the 
Civil Procedure Code [p. col. 2.] 

A sale hold in ignorance of an order by way of 
injunction staying the sale is an irregularity, 
but the sale will nob be set aside unless the judg. 
meQb>debtor has au.sbdiaed substantial injury by 
reason of such irregularity (|p. 9^0. col I ] 

A judgment-debtor who sets up another to tile aa 
objection to a sale proclamation and himself files 
an afiidavit in support of an application to stay the 
sale, cannot be said to be ignorant of the pro- 
clamation [p 930, col. 1] 

Appeal ag^iost the order passed by the 
Additional District Judge, Eist Barar, 
Amraoli, in Exeoation Case arising oat of 
Civil Sait No. II of 1915, dated the dlst 
Angast 1918. 

Messrs, M, V. Joshi and 0. B, Parakh, for 

the Appellant. 

The Hon'ble Sir Bipin Krishna Bose^ 
Dr, H, $ Oour and Mr. K. O. Khaparde, for 
the BespondeDts. 

JDDGMEC^T. — This is an appeal from an 
order refaaing to set aside a sale. The 
Appellant is one of the jadgment-debtors 
who owned a Ginning Faotory at Amraoti, 
was sold between 8 and 9 a.m. of the 
17th Jane last. The respondents are the 
deoree holder and the aaotion parchaser. 
The Sale was for Rs, 22,200 sabject to a vary 
heavy inoambranoe. On the 16th July an ap- 
plication was made to set aside the sale on the 
ground of varioas irregnlarities alleged. It 
was also oontended that the property was 
worth Bs, 2^ lakhs. The Additional District 
adge, in a oarefally written jaigment, has 
all the points urged. 

The property was attached on the 19th 
optomber i9j 8 and the sale was to take place 
on the 4th March 19l9. The appellant’s 
DBp ew Bamjiwan, a child aged 2 V years, 
.,® which was disallowed on 

Jo* j # April. A fresh proolrtmafion was 
WSQ^ for saleon the 2dth April last for an 
auction sale to be held at S a.m. od the 17th 

. ^*™i^^an Hied a suit in the Court of 
the Subordinate Judge on the last day before 

59 


the May vacation, and on the 16th June 
when the Courts re-opened be obtained an 
order at 5 p tf. for a stay of the sale. This 
was an ex p'lrte order and did not reaoh the 
Coart of the Additional District Judge till 
after the sale bad taken plaoe. The order 
was passed presumably under Order X£X[.S, 
rule 1 

It id contended, on the authority of Hukum 
Ohani Bold v. Kanalanand Singh (l) and 
Bimanathan Ohetiy v. Arunachalam Ohetly 
(2J, that the sale was ultra virest even though 
the injanotion was not served on the decree- 
holder, nor the order oommanioated to the’ 
Eseoutiog Court before the sale. In the two 
cases cited it was held that a stay order 
issaed by the Appellate Court suspends the 
power and .iurisdiotion of the executing Coart 
to conduct further proceedings from the 
moment the order of the superior Court is 
passed. This view, which has not been accept- 
ed by a later Full Bench of the Madras High 
Conrt [ Kasaribada Venkatachelapatirao v. 
Maddipitla Kameswaramma {3) , cannot, in 
our opinion, be extended to the case of an in- 
junction passed under Order XXXIX, rule 1. 
It is difficult to see bow the jurisdiotion of a 
superior Court can be taken away by an order 
of an inferior Court where, as in this instance, 
an appeal lay from that order to the Court 
which was requested to stay the sale. As 
pointed out by Woodroffe, J,, in Hukum Ohand 
Bold V. Kamalanand Singh (1), a prohibitory 
order by way of injunction is directed to a 
party and not to a Court. If tbo executing 
Court has notice of the injunction, it would 
no doubt compel the decree-holder to do what 
he is ordered to do by a Court of competent 
jurisdiction. In other words, it would stay 
the sale : but after the sale it is no longer in 
the power of the deoree bolder to stay it, and 
the Court cannot compel him to do what he 
is legally incompetent to do. If the decree- 
holder happened to be himself the auction- 
purchaser with notice of the injanotion ha 
may be treated as a trustee subject to *the 
ultimate order of the Court issuing the in 
junction. Tnisis notthe case here. It has 
been held that an alienation made in oon- 
travention of an injanotion is not void, such 

as would bd the case when it is mado 

1) 33 0. 9i7 at p . 941, 3 0. L. J 67 ® 

(2) 22 Ind. Caa 99; fil. Tfifi- 2fi M r t 
( 1914, M «r. N. 4-5, is M. L. T 151, 1 L.V 22 

M. L. J, BIS, 6 L. W. 617, (1917^ M. W. N 785 (r. B 1 
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the attaohmeut haa been effeotsd. Suoh an 
alienation subjeots a party to the penalty 
presoribed by Order XXXIX, rule 2 
(3): Delhi and London Bank LiTnit' 

ed V. Ram Harain (4) and Manohar Das 
V. Ram Autar Pande (5). Aaenming that a 
prohibitory order by way of injiinotion for 
oertain purposes operates from the date 
when the order is made, as appears to be 
the opinion of the learned Judges of the 
Oaloutta High Court, a sale made in igno- 
ranoe of the order would at the utmost 
be only an irregularity. Under rale 90 of 
Order X£I the sale oannot be set aside 
unless the judgment-debtor has sustained 
substantial injury by reason of suoh irregu- 
larity. 


It is oontended that no notioe was dnl; 
served on the appellant, as required by 
Order XXI, rule 66. The prooess server on 
the 16th January 1919 found the appel- 
lant ill, and affixed a oopy of the notioe 
to the house. We oannot, however, aooept 
the appellant’s statement that he was 
ignorant of the proolamation of sale til] 
the 16th June last, as he tells us in his 
evidenoe. Wo have already mentioned that 
he put up his minor nephew Hamjiwan to 
file an objection which was followed by 
a suit. He himself filed the affidavit 
on the basis of which the stay order was 

obtained from the Court of the Subordinate 
Judge, 

It is urged that the speoifioation of the 
property to be sold was not as fair and 
accurate as it should have been. The 
argument is that there were four engines, 
two with 40 horse power each and two 
small ones of 7 horse power. Only two 
engines are mentioned in the sale pro- 
clamatioD. It is also urged that the 
horse power and the name of the maker 
of the engine should have been set out 
in the sale proclamation. An ideally per- 
fect description of such machinery can only be 
given by an expert. If the appellant thought 
that the sale proolamation was not as ao 
curate as it should have been, be should have 
come forward and assisted the Court. 
AUbough tjvo engines are specifically 
mentioned, the property advertised for sale 
included all ‘’machinery”. 

In a petition filed at a late stage of the 

(4) 9 A. 497; A. W. N. (1887) 107. 

(5) 25 A. 431; A. W. N. (1903) 92. 


case the appellant oontended that the inouui- 
brance as shown in the sale proclamation was 
inaccurate, inasmuch as he bad made subse* 
quent payments to the extent of Rs. 17,840. 
This plea was not fully inquired into and tihe 
appellant’s allegation remains unproved, but 
we find from a certified oopy of the decree 
in the mortgage snit that the amount stated 
as due nnder the mortgage was the amount 
decreed, namely, Rs. 1,22,523-1 0. This 
was the amount due to the mortgagee on 
the 29th June 1916. The decretal amount 
carried interest at the rate of per cent.- 
per annum. The mortgagee is the son* 
in-law of the appellant. The alleged 
payments were not certified to the Court. 
If interest is calculated at the stipulated 
rate, then the alleged payments may fairly 
be regarded as having wiped off the in- 
terest. We do not think there is much 
force in this contention. 

There were only three bidders at the 
aootioD sale, and it is contended that the 
stay order bad the effect of discouraging 
people from attending the sale and bidding. 
The order was passed so late on the pre- 
vious day that it could scarcely have 
been known to intending bidders. There 
are few people in Amraoti who can afford 
to boy a big G-inning Factory. The appel* 
lant took no steps to have the order of the 
Court communicated to the Nazir. He him- 
self came to the sale and requested the Nazir 
to stay the sale for ten minutes, saying that he 
was going to call his Pleader. He did not 
turn up within the ten minutes, and when 
he came he found that the sale had 
already taken place. He did not notify 
to the purchasers or to the Nazir that 
he bad obtained an injunction from the 
Court. Rai Bahadur Ganesbdas, one of 
the witoesees, says that an agent of the 
appellant Dharamoband came and told the 
Nazir to stop the sale, as he was going 
to obtain an order to stay the sale, a 
suit having been filed on behalf of a 
minor. The agent apparently did not know 
that an order had been already obtained. 
Though Ganesbdas says that this dissuaded 
him from making a higher bid, we are not 
prepared to attach much importance to this 
evidenoe. The appellant in bis deposition 
says that he did not make any attempt 
to raise money because he was prepared 
to sell the factory if a good price could 
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be had. This seems to have been his 
attitade throaghoot. If the factory is so 
valaable, he ought to have been able to 
raise money within one month and apply 
under Order XX(, rule 89, to have the sale 
set aside on payment of the deoretal amount 
and a sum equal to 5 per cent, of the purchase* 
money. 

As regards the value of the factory 
we are not prepared to attach much im* 
portanoe to the evidence of the judgment* 
debtor’s witness No. 7, who says that his 
master had told him that the factory 
may be purchased for Rs. 1,75,000. The 
master has not been oalled and no offer 
was actually made. Similarly, judgment- 
debtor’s witness No. 8, a broker, is said 
to have offered 2 lakhs for the factory 
for Rai Bahadur Baohha Raj Jamana Das 
of Wardha. There is nothing in writing 
to show that he had authority from a gentle > 
man who has oot been cited as a witness. If 
this evidence is true, there would have been 
no difficulty in making the application to 
have the sale set aside after the necessary 
payments. Judgment-debtor’s witness No. 11, 
a broker, values it at more than 2 lakhs 
and would purchase for 2 lakhs himself. 
He made no attempt to purchase it 
within the month following the sale. The 
only witness whose evidence appears to be 
reliable is the expert witness called by the 
judgment-debtor himself, an engineer in 
the service of Messrs. Ralli Brothers, 
P. W. No. 13. He values the property 
at Rs. 1,63,800, but as the property was 
subject to a mortgage and no title is 
guarranteed, be would make a deduction 
of 7 per cent from this value. Taking 
the incumbrance into account the property 
has not been sold for an unfair price, 
considering that there is a suit pending 
as regards one-sixth share and the possi* 
bility of further dispute on the part of 
the defendant who was discharged from 
liability under the appellate decree. We, 
therefore, come to the conclusion that no 
substantial injury has been proved in the 
•ase. 

We note that the lower Court has not yet 
confirmed the sale in deference to a request 
made by the Court of the Subordinate 
: Judge, when the latter found that its stay 
, order was received too late by the exeout- 
I log Court. In our opinion, the Subordinate 


Judge was not competent to pass any sue 
order. So long as the property in dispnt®/ 
is in danger of being wrongfully sold ii^ 
execution of a decree, a prohibitory order 
by way of injunction can be issued, but | 
once it is sold, no snob order can be < 
passed. The lower Court, having disallowed 
the application to set aside the sale, was bound 
under rule 92 of Order XXI to confirm the 
sale* The lower Court will now proceed to 
do so. 

The result is that the appeal fails and is 
dismissed with costs. We fix Rs. 200 as 
Pleader’s fee to be divided equally between 
the two respondents. 

Appeal dismissed. 


LAHORE HIOH COURT. 

Secomp Civil Appeal No. 2091 of 1915. 

May 8, 1919. 

Presentx — Mr. Jastice Broadway and 
Mr. Justice Abdul RaooE. 

HARMUKH RAI-MUNNA LAL— 

D CFE N OANTS — ApPE LLAMTS 

vsrtus 

RADHA MOHAN— Plaikiipf — 

RBSPOMDENf. 

Provincial Insolveiicy Act {[II oj 1907), s<. 2 (e), 
16, 18 — Hindu. Law -Joint family —Father adjudicated 
insolvent —Son's interest in joint family property, 
whether vests in Receiver— Debts incurred by father — 
Legal necessity — Burden of proof. 

Under the Mitakshira Law a father has the right 
t) dispose oC his son’s interest in ancestral imtuove* 
able estate for the payment of his own debts not 
ooutraoted for immoral purposes and such interest, 
therefjre, is “property” belonging to the father 
within the luianiag of section i ^e) of the Provincial 
InsoUency ^et and on the father being adjudged 
insolvent, it vests in the Receiver, [p. 933, ool. 2i 
p. 933, col. I .] 

lu such a case the burden of proving that the 
debts were incurred for immoral purposes is on the 
son. [p. 933, col. I.] 

Second appeal from the decree of the 
Additional District Judge, Delhi, dated the 
29th June 1915. 

Lala Moii Sapor, R. S., for the Appellants. 

Mr. Af. N. idukerji, for the Respondent. 

JUDGMENT.— -This appeal has arisen 
out of a suit brought by Lala Ram 
Kiehea Dae, Receiver o! the property 
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. of Jai Naraio, insolvent;, proprietor of the 
firm Rama Nand>Jai Narain, for the 
recovery of a sum of Rs. 2,882-15«9 from 
Harmnkh Rai Mnnna Lai. The faots of the 
ease are fully stated in the oarefnl judgment 
of the lower Appellate Goart and need not 
be given in detail. It is only neoessary to 
mention a few dates and faots wbieh are 
neoessary for the decision of this appeal, 

Jai Narain and his son Banwari Lai 
oonstitnted a joint Hind family and 
were the proprietors of the firm Rama 
Nand'Jai Narain mentioned above. 
Some of his creditors applied to have Jai 
Narain adjudicated insolvent. An order of 
adjudioation was made on the 2lBt of 
August 1912. A Receiver was appointed 
on the 24ith of Aagast 1912, and this fact 
was formally notified to the District Judge 
of Delhi on the bth of November 1912 
as certain execution proceedings in execution 
of decrees were pending in his Court. 

In 1912 a suit was brought by Ishar 
Das-Nirbbe Ram against Jai Narain and 
Banwari Lai for the recovery of a sum of 
money, in which a decree was passed on 
1 -th of May 1912 for the sum of 
Rs. 1,512-9 6. This decree was put intoexeou* 
tion on the llth of July 1912 and a Cotton 
Press belonging to the father and eon, 
namely, Jai Narain and Banwari Lai, was 
attached and sold on the 7th of October 1912 
and Rs. 5,050 .were realized. The sale 
was confirmed .^ih due course on the 9th of 
November 1912. 

In the meantime, the firm of Harmukh 
Rai-Munna Lai, defendants, had also obtain- 
ed a decree against the same judgment' 
debtors, which they put into execution and 
applied to share pro rata in the sale pro- 
ceeds of the Cotton Press. They succeeded in 
realizing Rs. 2,382-15 9 on the 28tb Novem- 
ber 1912. The decree obtained by Harmnkh 
Rai-Munna-Lal was passed ex parte against 
Jai Narain and Banwasi Lai. It appears 
that Banwari LaJ, being a minor, applied 
for tbe setting aside of the decree on the 
ground of his minority. Toe subsequent 
proceedings show that eventually tbe decree 
was maintained against Banwari Lai also. 
Those proceedings, however, are not material 
and as no argument has been based on them 
in this Court, it is not necessary to discuss 
them here. The present suit was institut- 
ed by the Receiver in April 1914 against 


A 

• > . 

Harmnkh Rai-Munna Lai for ^'oovery 
of tbe amount above mentioned whiijh they 
had realized from tbe District Judge*s 
Court on the 28th November 1912, on the 
ground that Jai Narain having been 
indicated insolvent tbe Cotton Press along 
with other properties of Jai Narain ^had 
vested in the Receiver before the date 
of the sale. The Court of first instance 
dismissed the suit, bolding that the Cotton 
Press belonged to both tbe father and the 
son and that as Jai Narain alone bad 
been adjudicated insolvent, the order of 
adjudication could not have affected the 
interest of Banwari Lai and as also because 
only half of tbe sum due under the decree 
had been realized, tbe plaintiff was not 
entitled to sncoeed. From the decree of 
Court of first instance dismissing the suit 
of tbe Receiver an appeal was preferred 
to tbe lower Appellate Court, which re- 
versed the decree of the Court of first 
instance and passel a decree in favour oi 
tbe Reoevier. 

Tbe defendants have come up in appeal 
to this Court, and it has been argued on 
behalf of them that the order of adjudi- 
cation could not and did not affect the 
property of tbe minor son of Jai Narain. 
Tbe deoision of the appeal depends upon 
tbe correct interpretation of clause (e) of 
section 2 of the Provincial Insolvency 
Act, HI of 1907, According to it "pi’operty” 
includes any property over which or the 
profits of which any person has a dispos* 
ing power which he may exercise for bis 
own benefit. It is argued on behalf of 
the respondent that Jai Narain, as the 
father of his minor son Banwari Lali 
had fall authority under the Hindu Law 
to alienate the property of his eon for the 
payment of his debts. Therefore, if the 
debt was of such a nature as to entitle 
Jai Narain to alienate the property . of 
his son for its payment, tbe adjudication 
would have the effect of vesting tbe 
entire property in the Receiver. This ar- 
gument is folly supported by decided cases* 
A similar que-ition arose in tbe Bombay 
High Court in the case of Fuhirc'tand tdoti- 
chand v. ^oiicKand Burrucfccharhii, jand it was 
held that under the Mitakebara Law a father 
has the right to dispose of bis son^s interest 

* 4 

(l) 7 B. 43S, 
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10 asoestral immoveable estate for the pay- 
ment of his own debts not oontraoted 
fo]^ immoral purposes, and a vestinsr order 
made under seotion 7 of the Indian In« 
solvency Aot vested that right in the 
Offioial Assignee who ooald give a good 
and complete title to snob ancestral im* 
moveable estate to a pnrohaser. This deoi* 
sion was followed in two Madras cases 
reported as Bangnyj/a Ohetti v. Thanihachnlla 
liudali (2) and Nunna Brahmayya v, Ohidara^ 
hoyina (3). These oases have been relied upon 
by the lower Appellate Coart in support 
of its decision and in our opinion they 
fully support the view taken by the lower 
Appellate Oonrt. 


On behalf of the appellant it has been 
argned that it lay upon the plaintiff to es- 
tablish that the debts of the father bad been 
incurred for legal necessity. This argu- 
ment, however, cannot prevail in the face 
of the decision of a Division Bench of the 
Punjab Obief Court reported as Amar Nath 
y. Rmiomjt ^4). According to this decision 
it lay upon the defendant to show that 
the debt had been inonrred for immoral 
purposes and that, therefore, it was not the 
moral duty of the son to pay. The Privy 
Council ruling in 8dhu Bam Ohandra v, 
Bhup Singh (5) has been relied upon by 
the learned Counsel for the appellants in 
support of his contention that it is the 
duty of an alienee to establish under such 


oircumsianoes that the alienation wi 
made for legal necessity. This ruling was cite 
and considered by the Division Bene 
who decided the case Amar Nath ' 
Buitomji (4) and we are bound by tt 
oonstraction which they have placed upo 
the decision of their Lordships of th 
Pnvy Council. 

* did not raise the queatio 

Ik j ? Court of first instance tha 

debts incurred by the father 
arain were incurred for immoral or 
simi ar purposes. An attempt waa ma< 
raise this plea before the lower A 


(2) 19 M. 74. 

(3) 20 M. 214. 

Wls! P.R. 191S; 2.1P. W.I 


I’ W km' 39 A, 437; 21 0. W. N. 698j 

^8 C L ■ J 1 ' o ^ •f- L. B.498, ! 

I'- 1. Hi C L. W. 213. 41 I. A. 126 CP. 0.^, 


f 

• * 

pellate Court but as its decision would 
depend npon evidence to be given on the 
point, in our opinion the learned Additional 
District Judge was fully justified in not 
allowing the appellant to raise tbe qnes-- 
tion in appeal before him Two other 
questions we e argued before us, namely, 
that tbe suit by the Receiver was bad as 
it had been instituted without the sanction 
of the Judge of the Insolvency Court. 
On the facts found by tbe lower Appel- 
late Court there can be no possible doubt 
that the necessary sanction had been ob- 
tained and the snit was rightly instituted. 

The second contention somewhat faintly 
put forward was that the snit ought to 
have been a suit for the setting aside of 
the execution sale and not for the recovery 
of the money claimed. We entirely agree 

with the lower Appellate Court that a com- 

plete answer to this question is to be found 
in the provisions of seotion 34, Provincial 
Insolvency Aot, 111 of 1907. 

Tbe question of limitation raised in para- 
graph 2 of memorandum of appeal was not 
seriously pressed before us nor does it 
arise in this case. Articles 12 and 13 of 
the Limitation Act, having regard to onr 
view on the facts of the case, have no 
manner of application. 

In our opinion tbe view taken by the 
lower Appellate Court is perfectly correct 
We accordingly dismiss the appeal with costs’. 

Appeal dtsmtsted. 


Appeal v&oa Appellate No. 198 or 

1919. 

January 8, 1920. 

Justice Adami 

SOBRAN MAHTON^Dbceee-holpxr 

— Appellamt 

I'erstts 

liusammat SIBILAS 

Limitation . 

Civil Procedtire Code {Act V of IMsf 
VJ-Execation of docree-AmondnJ^ J; 
whether etep-in.aid of 
directing, e/eet of-LimiTuon 

can be roi^d. object, on a, to. when 
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If a deoree.holder files a defeotiro appUoation 
Bud lias to be ordered to amend it, he cannot gain 
profit from the amendment on the ground that it is 
a stepdn.aid of execution, [p. 934, col. 2.] 

In the absence of an application by the decree- 
holder moving the Court to make an order directing 
attachment to issue, such order made on the origin- 
al application for execution does not amount to a 
step-in-aid of execution, [p. 984, col. 2.] 

An order made in execution proceedings without 
notice to the judgment-debtor does not estop the 
latter from subsequently contending that the appli- 
cation on which the order was made was barred by 
time. [p. 936, col. 1.] 

Appeal from a deaision of the Distriat 
Judge, Gaya, dated the 17th Jnue 1918. 

Mr. Kailas PaUi, for the Appellant, 

MesBra. Btshun Prasad and Bat Tribhuvan 
Naih Sakai, for the Respondent. 

JUDGMENT.— The dearee-holder, appel- 
lant in this misoellaneona appeal, obtained 
a deeree for poasesaion and ooata and 
mesne profits on the 8th July 1915. He 
applied for exeoution by delivery of 
poBsesaion and for reoovery of ooata by 
attaohment on the 7th August 1915. The 
Court returned his application for amend- 
ment in certain particulars, and the deoree- 
holder returned it to the Court and got it 
finally registered on the 30th August 
1915. PoBseasioD wafi delivered ou the 7tb 
September 1915. On the 28th September 
1915 the Court ordered the isaue of attach- 
ment in regard to costs on condition that 
the decree-holder filed a copy of Register 
D within six days. The decree-holder 
failed to file this copy and the application 
for execution was then dismissed for default 
in October 1915. No further nteps were 
taken till the 9th August 1918, when the 

decree-holder applied for a transfer of the 
decree for execution to the Court of the 
3id Munsif of Gaya, to whom the decree 
was trausferred accordingly. Then on the 
2nd March 1919, the decree-holder applied 
again for exeoution of the decree. The 
judgment-debtor objected on the ground 
that exeoution was barred since the 
application for transfer of the decree, dated 
the 9th August 1918, was made more than 
three yeara after the first application on 
the 7th August 1915, The Munsif found 
that limitation would run from the 30th 
August 1915, on which date the amended 
application had baen filed, and that, 
therefore, the execution proceedings were 
not barred. 


On appeal to the District Judge of Gaya, 
the learned Distriat Judge disagreed with 
the Munsif and decided that limitation must 
run from the 7th August when the ap- 
plication was first made and that the petition 
for transfer on the 9th August was beyond 
time. He held too that the order for the 
issue of attachment on the 28th September 
1915 could not he taken to he a step 
taken by the decree holder in aid of 
execution, for there was no evidence that 
the decree-holder bad applied either 
in writing or verbally for an order for the 
issue of attaohment. Evidence was sought 
to be given that the judgment- debtor had 

admitted on the 25th June 1918 her 
liability under the decree and that this 
was an acknowledgment within the meaning 
of section 19 of the Indian Limitation 
Act. The learned District Judge refused 
to aamit this evidence in the appeal at 
so late an hour, but found that even if 
admitted the evidence would not amount 
to an acknowledgment of liability. He 
found that the application for exeoution 
made on the 2Dd March 1919 was out of 
time and, therefore, allowed the appeal and 
set aside the order of the Munsif. 

Before me it has been argued that the 
amendment of the application in oonson- 
anoe with the orders of the Court was a step- 
in-aid of execution and that, therefore, time 
should be reckoned from the 30th August 
1915. I can find no support for this con- 
tention, Rule 17 of Order XXI of the Civil 
Procedure Code lays down that where an 
application is amended under the rule, it 
shall be deemed to have been presenied 
when it is first presented. If a decree- 
holder files a defective application and has 
to be ordered to amend it, be cannot gain 
profit from the amendment on the ground 
that it is a step-in-aid of execution. 

a 

With regard to the order of the 28th 
September it is clear from the finding of 
the lower Appellate Court, and in the 
absence of any evidence that the decree* 
holder moved to have the attaohment 
issued, that the order for issue of attach- 
ment was not a step-in aid of exeontiooi 
The Court issued the order in accordance 
with the prayer contained in the applw** 
tion filed on the 7th August 1915, and noi 
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in aaoordanoe with any fresh prayer made 
by the deoree-holder. 

Thirdly, it is argaed that when the Court 
on the 9th Ang^nst 1918 granted the dforee 
holder’s petition for a transfer of the deoree 
to the Conrt of the Mnnsif at Gaya, this 
was a eondonaiion of any defeat in the matter 
of limitation. Relianoe has been plaoed on 
Munfful Perthad Dichtt v. Chzia K:int Lahtriil), 
bat that ruling will not help the appel* 
lant here for the order to transfer the 
deoree was made without any notioe to the 
judgment-debtor, respondent so that there was 
no ohanoefor ber to raiss any objeotion on the 
ground of limitation. Mungul Per shad DicKiPs 
case (1) applies where though a judgment- 
debtor has had an opportunity to urge his 
objeotions, he has taken no steps and has 
allowed the Court’s order to go nnohallenged* 

With regard to the alleged aoknowledg. 
ment, the evidence has been refused by the 
lower Appellate Court and there is no good 
reason given for its admission in evidence 
now. I may only say that I agree with the 
learned Distriot Judge in his finding that 
the words oited only go to show that the 
judgment debtor bad freed herself from 
liability at the time when the statement 
was made. 

The above are the only points taken on 
behalf of the appellant and they afford no 
good reason for allowing the appeal. The 
appeal is aooordingly dismissed with oosts. 

Appeal dismissed^ 

(1) 8 C, 51. 


LAHORE HIGH COURT. 

Civil Misobllanboos Case No. 91 of 1919. 

April 17, 1919. 

Piesentx — Mr. Justioe Broadway. 
SHIV PARSHAD — Dbfsndawt 
— Petitioner 
versxia 

kanhaya shah-ruchi shah— 

Plaintiffs — K.TDAR NATH — Defendant 

— Respondents, 

Oiwl Procedure Code Act V of 1908), «. 22— 
Tnmtfer of case, when to be directed 

A case should not be transferred from one Court 
to another merely on the £^ouud that tho defend- 


ant has all his eWdeuco at the latter place. A 
strong case must be made out in order to overrule 
the rights of the plaiatiS to select the forum of his 
suit. [p. 936, col. '.] 

Bohitram v. Chimunhux, 8 Ind. Oas. 4195 3 Bur. L.T. 
60, Muthia Chettyy. Arunachallam Chetty, 23 Ind. Cas. 
345{ 7 Bur. L. T. 1; 7 L. B. E. 129, Sachendra Nath y. 
Muhammad Mahibullah, 24Ind.Ca8. 707, Shamussuddin 
V. Alt Mahomed, 25 Ind. Gas 874; 8 S. li. R 43, 
8yed Husain v. Musammai Sajjadi Begam, 34 Ind. 
686: 3 O. L. J 200, relied upon. 

Applioation under section 22 of the 
Civil Procedure Code, 19C8, for transfer 
of the case from the Court of the Senior 
Subordinate Judge, Rawalpindi, to some 
competent Court at Delhi. 

Mr, Oovind Dis, for the Petitioner. 

The Hon’ble Pandit Shea Narai'n, for the 
Respondents. 

JUDGMENT. — This is an application, 
under section 22, Civil Procedure Code of 
1908, in which it is pougbt by the defendants 
to obtain the transfer of a case instituted 
at Rawalpindi to a Court at Delhi. It 
appears that the plaintiffs are residents of 
Rawalpindi and carried on business there. 
The defendants are a firm known as 
Seth Mul Chand-Kidar Nath. They also 
have a branch at Delhi apparently nnder 
the name of Mul Chaud-Ganga Bishen. A 
contract was entered into between the plaint- 
iffs and the defendants’ firm at Delhi. The 
principal defendant is a resident of Rawal- 
pindi and the second defendant also lives 
a good deal at that place. The plaintiffs 
allege that there has been a breach of 
contract inasmuch as goods undertaken 
to be delivered over to them have not 
been so delivered. 

It is not disputed and is quite clear 
that the Courts at Rawalpindi have jnris- 
diotion to try the suit. Prima /acts, the 
plaintiffs are entitled to bring their Bait 
in any Court which has jurisdiction. On 
behalf of the defendants applicants Mr. 
Govind Das contends that the balance 
of convenience renders it advisable, as well 
as necessary, that the case should be tried 
at Delhi. Mr. Sheo Narain on behalf of 
the plaintiffs opposes this application on 
the ground that it would occasion great 
inconvenience to his olients if the case were 
transferred from Rawalpindi to Delhi. He 
also contended that no valid reason had 
been shown for such a transfer being or- 
dered. In Rohtiram V Ohimunhux (!) it was 

(1) 8 Ind. Cas, 449j 3 Bur. L. T, 60. 
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held that a plaintiS should not without 
suffioient cause be deprived of the right 
given him by law to seleot the Court in 
which he will sue. In Muthia Ohetty v. Aruna” 
chnllnm Ohetty (2) it wa6 held that very strong 
reasons must be shown for depriving a plaint* 
iff of the right to bring bis suit in any Court 
in which the law allows. Sachendra Nathy. 
Muhammad Hnhibullah (8) is to the same 
effect. In Shamussuddin v. Alt Mohomed (4) 
it was held that a case should not he 
transferred from one Court to another 
merely on the ground that the defendant has 
all his evidence at the latter place. In 
Syed Busain v. Musammat Sajjadt Begam 
(5) it was held that a strong case must be 
made out in order to overrule the right 
of the plaintiff to select the forum of his suit. 

The questipn for determination here is 
whether, having regard to the principles 
enunciated in the above rulings, with which 
I am in complete accord, any such case 
can be said to be made out by the applicant. 
Mr. Govind Das urged that there were 
three points primarily involved in the suit; 
Brst, whether a contract was entered into; 
secondly, whether a breach of contract had 
been committed; and thirdly, what the 
damages, if any, were; and he contended that 
most of the evidence especially with regard 
to the third point would have to come 
from Delhi. I am not prepared to hold 
that this alone would be a soffijient cause 
for transferring the case to that district. 
It seems to me that, if anything, the 
balance of oonvenienoe is in favour of the 
case being tried in the forum selected by 
the plaintiffs. The head cfliie of the de- 
fendants* firm is at Rawalpindi. The mere 
fact that in the branch of this firm at 
Delhi there is another partner with the 
two defendants does not to my mind 
affect the situation. The bulk of the prc* 
perty of the defendants* firm is situated 
at Rawalpindi, and it is obvious that it 
would put the plaintiffs to considerable 
inconvenience if they bad to go from 
Rawalpindi to Delhi for every hearing in 
the case, whereas if it was found neoecsary 
to take any evidence on commission at 
Delhi the defendants, at any rate, would 

(2) 23 Ind. Cas. 346; 7 Bur L. T. 7 L. B R 120 

(3) 24 Ind. Cas. 707. ^ 

(4) 25 Ind. Cas. 874; 8 S. L. R. 43. 

(5) 34 Ind, Cas, 686^ 3 0. L. J, 2C0. 


have no cause for complaint,. luaBmui^ as 
the evidence taken on oommission ,.wpnld 
he take in a city where they baye theijc., 
own branch. In all the oiroumstanoea at' 
seems to me that instead of the plaintiffs 
having instituted this suit at Rawalpindi 
in order to harass the defendants,, 
the defendants have put in this application 
with a view to doing their utmost to hamper- 
and harass the plaintiffs, 

I accordingly dismiss this application 
with oostE-CouDsel*8 fee Rs. 150. 

Applicaiion dismissed, 


T 

NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 619 op 1917. 

August 13, 1918. :■ 

Pre«enf:-^Sir Henry Drake Brockman, Kt,,' ' 

J. 0. 

BAMGHANDBA RAO — Appellant 

versus 

VENKAT RAO — Bespondbst, 

Easements Act iV of 18S2i, s. 16 Right of way— ‘ 
VninterrupUd enjoyment — Acquiescence by servient' 
tenement^ whether necessary — Question of fact — Burden 
of proof. 

The uninterrupted enjoyment for 20 years of 
a right of way, whioh raises a presumption uf 
right amounting to a presumption of law, must have 
been acquiesced in by the owner of the servient 
tenement, [p. H38, col. 2.] 

Knowledge of the fact of enjoyment on the part 
of the owner of the servient tenement is an essential 
condition to the acquisition cf an easement where 
the Court is asked to presume a grant The fact 
that there has been active obstruotion on the part 
of such owner would negative any such presumption, 
[p 9^8, col. 2:p. 98 »,co1 1 ] 

to negative submission to an intermption 
the party interrupted need not have brought a 
suit. [p. 939, col. t.] ® 

The question whether there has been submission 
to, or acquiesence in, an obstruction is a question 

V li* *1^® bui^en of negativing submission 
should be placed upon the party alleging that he 
did not submit, the matter being within his special 
knowledge, fp 939, cols, 1 & a.J 

Appeal against the decree of the Addi- 
tional , District Judge, Nagpur, iu Givjl 
Appeal No. 2 of 1917. dated the lAtlt' 
S^eptember 1917, arising out of Civil Spit 
No. 58 nf 9i.7, decided by the Junibr 

Munsif, Nagpur, on Hhe 21sfc ^ebruarp 1917, 
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■ ^.esers. M, B, Khinkhede and Af. fi. Bobde, 
for the Appellant. 

Messrs. P, 8, Koitoal and Dkabe, for the 
Respondent. 

JUDGMENT.— This aeocnd apoeal arises 
put of a suit brought on the 25th June 
1915 to obtain an injaootion diresting 
the defendant to allow the plaintiff a 
way at one of two points in the eastern 
wall of the defendant’s oompoand and thus 
afford access to the eastern door of the 
plaintiff’s dwelling-honse. The injuno ion 
was granted by the trial Judge, whose 
deoree was reversed in appeal by the 
Additional Distriot Judge, The plaintiff 
has oome here in second appeal. 

The plaint alleges that the plaintiff’s 
dwelling-honse was oonetruoted by bis 
father and grandfather 30 or 32 years before 
the suit, but it is now common gronnd 
that the construction took place in the 
middle of 1&S8, i. e., 27 years before this 
litigation began. The existence of a right 
or way was pleaded, being based on a pre- 
sumed grant and also on acquisition in the 
manner hid down in section 15 of the Indian 
Basements Act, 1882. 

, ^ public road immediately to 
the east of the defendant’s compound and 
the right of way claimed by the plaintiff 
18 said by him to have been originally 
exercised over the gronnd between the 

®o*’Der cf the compound and the 
Piaintjff 8 eastern door. He further pleaded 

♦k or eight years before the suit 

h- built a wall on the east of 

19 wefendant’s) compound, but left a 

issage at the south east corner through 
^hjob the tight of way oootinned to be 
raised. The oaaie of action was said 

Plaintiff 1"'®“ Jannary 19 5. when the 

evE coated his house on 

nAnaa» plague, the deffndant closed the 

oomnnn south east corner of the 

north ^ made a new opening further 

door Tk ^ opposite the plaintiff’s eastern 
DaMB».» * plaintiff assumed that this new 
the or meant to be Bubstiiuted for 

till fkea^'u It accordingly 

‘>a was "h"" 

acoees ostrnoted and refused tuntibr 

house* ^bat the rla-ncrff’s 

Pi I ‘brr r.o r ght 

aver enjoyed (liiough either 


of the spots mentioned in the plaint, that the 
south-east corner was closed three years back, 
that the plaintiff never passed through the 
northern opening and that the northern 
opening was made in 1913. 

The trial Judge found that the plaintiff’s 
bouse was built in 1886; that a gate had 
been constructed at the south. east corner 
of the defendant’s compound 10 or 12 
years before the suit; that the gate was 
closed less than a year before the snit; 
and that for more than 20 years prior to 
the closing of the gatetbe plaintiff has enjoyed 
a right of way in snob a manner as to acquire 
a right under section 15 of the Indian Ease- 
ments Act. 

The 4th and 5th issues framed run as 
follows: — 

(4) Whether plaintiff lost his right of 
way in question by his non- user for more 
than two years prior to the fuit owing to the 
closing of the gate as alleged by the defend, 
ant y 


(5) Does or does not tha closing of the 
gate CD amount to interruption?'* 

It was DO part of the defen lant’s case 
that even if the gate was blocked three 
years before the suit, the obstruction did 
rot constitute an interruption within the 
meaning of section 15, Indian Easements Act 

Explanation II to that section is in the fol- 
lowing terms: — 

Nothing is an interruption within the 
meaning of this section, unless where (bereie 
an actual cessation of the enjoyment by 

reason of an obstruction by the act of some 

person other than the claimant, and unlesB 
such obstruction is submitted to or acquiesced 
in for one year after the claimant has notice 
thereof and of the person making or antho- 
rtzing the same to be made.” 


This provision has not been 
either of the Courts below. 


referred to by 


^uuiuonai District Judge 

IdTn 1 88 ^ P oonstrnat 

edm 1885, and assamed m his favour that 

he eastern doer wae opened at the ,ame 
time; be also found that the nlaintiff I j 

...... of ,b. 

191d. and that the plaint, ft had, tberefcrT 
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failed to dieobarge tbe bnrdeo of showing 
enjoyment for a period of 20 years ending 
within two years next before tbe inetitntipn 
of the suit. The plaintiff’s plea that a grant 
should be presumed from long user was fully 
considered and rejected. Tbe result wM* 
as already statedi that the claim was dis- 
missed. 

In second appeal the first point pressed is 
that a grant of the right of way should have 
been presumed. Eeliance is placed upon 
the following oases as indicating that enjoy- 
ment for 25 years furnishes an ample basis 
for such a presumption: — 

PonnuscitOTn'i TevQT v. Oollcctov of Mfiduta 

(1) . Kisto Mohun Mookerjee v. Juggurnath Roy 

(2) and Koplash Ohunder Qhose v. Sonatun 
Ohung Btirooie (3). 

All these oases were decided prior to the 
enactment of the Indian Easements Act. In 
the first Scotland, C. J., remarked as 

follows:— 

**In the absence of any definite law of 
prescription, I think, the proper general 
rule to be acted upon is that the grant of 
sn easement may be presumed from mere 
continued user of the privilege openly enjoy- 
ed by the occupiers of the dominant tenement 
as of right throughout any long period of time 
without interruption on the part of the 
proprietor of the servient tenement, but 
with this qualification that the user should 
be for at least the period of adverse pos- 
session which is prescribed by section 1, 
clause (12), of the Act of Limitations as a 
bar to the enforcing of a title to corpo- 
real property. Tbe 20 years’ user from 
which an easement is presumable by tbe 
English Law was no doubt adopted with 
reference to the period of limitation bar- 
ring the right of suit for the recovery 
of land, and it would, it seems to me, 
be an unreasonable inconsistency in the 
law that a right by prescription to a 
servitude upon land might be acquired by 
enjoyment, which, if had of the land itself, 
would not suffije to give a similar right 
to tbe possession of tbe land,” 

Id the second Jackson, J., remarked: — 

” Cases are quite conceivable in which 
the plaintiff might not be able to give 

(1) 5 M. H. C. E. 6. 

(2) 11 W. R. 236. 

(3) 7 C. 132. 


evidence of actual use for more than four 
or five or six years, and yet the circumstances 
might be such that a Court would be 
warranted in inferring the existence of a 
right.” 

In the last the learned Judges ((Hrtfa, 
C. J., and MoDonell, J.) indicated an 
obiter dictum at the close of thfir judgment 
that after 25 or 30 years’ enjoyment the 
Court might presume a righ^ unless the 
contrary could be shown : they treated the 
case in fact as governed by section 26, 
Indian Limitation Act, 1877, and no ques- 
tion whether a grant should be presumed 
or not arose for decision. In England the 
question whether a grant should be pre- 
sumed seems to be treated as one of fact: 
see Duke of Norfolk v. Arhuthr.ot (4). In 
this country opposite views on this point 
were expressed by Markby, J,, and Peacock, 
0. J., in Bagram v, Khettranath Karformah 

(5). The Chief Justice, however,, laid 

down that tbe uninterrupted enjoyment for 
20 years, which raised a presumption 
of right amounting to a presumption of law, 
must have been acquiesced in by the owner 
of the servient tenement. In the present 
case, as I understand the lower Appellate 
Court’s judgment, tbe learned Judge was 
not satisfied that the defendant bad know* 
ledge of the plaintiff’s user of the way* 
That knowledge is an essential condition 
to the acquisition of an easement where 
the Court is asked to presume a grant 
appears from the judgment of Couch, 0. J*i 
in Bhuhun v. Elliot (6), see also tbe judg- 
ment of Garth, 0. J., in Arzan v. Rakhal 
Ohunder Roy (7), It is also clear from 
Exhibits P-1 to P-8, a set of papers belong- 
ing to the Court of Wards which bad the 
management of the defendant’s estate from 
1892 to 1912, that the defendant was in 
that year desirous of denying and did 
actually deny passage through the south- 
east corner of his componnd even to Rao 
Sahib Pratapji Sirke (P. W. No. 9), whose 
house was granted to him by the defendant s 
father and cannot he reached except by 
that way. The erection of the gate at 
the corner shows that the defendant was 

(4) (1880) 6 0. P. D. 390i 49 L. J. 0. P. 762j 48 L. T. 
302} 44 J. P. 796. 

(6) 8 B. L.R.(o.c.) 18. 

(6) 6 B. L. fi. 85. 

(7) 10 C. 214. 
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not only not aoqaiesoin^ in the ezeroiae of 
ftny right of way there bat actively opposed 
to it, and that opposition was only over- 
borne by the Deputy Gommienioner whose 
deoision of the 22nd Marofa HOi was basei 
on the faot that the Rao Sahib» who bai 
applied to him on the Febraary to 

have the gate opened, ooald not get to 
bis. honse ezoept tfarongh the gate. Exhibit 
F'3 shows that the Rao Sabib’e passage was 
obatrnoted as far baok as 1908. There is 
room for donbt as to the defendant’s kaow> 
ledge, and it seems elear that be actively 
obstrnoted passage through the soath-east 
oorner of bis oomponnd in 1908, In these 
oiroamstanoes I think there would be no 
legal basis for a boding that a grant ongbt 
to be presumed. 

The second ground of appeal proceeds >d 
the assumption that a prescriptive acquisi- 
tion as distinct from one under section 15 of 
the Indian Easements Act has been made out. 
This assumption not being justibed, thegronnd 
does not require separate consideration. 

^ The third ground is rested upon Explana- 
tion IT to section 15, Indian Easements 
Act, the terms of which have already bsen 
quoted. It is urged that the defendant did 
not plead any submission to or acquiescence 
io the obstruction complained of on the plainN 
iff 8 part. It is correctly pointed out that 
m order to negative submission the party 
interrupted need not have brought a suit: 
See ^ubramantya Ayyar v. Bamchandra Sau 
iS) and Glover V. Coleman (9); aleolRenmVjn v, 
Variwrighi (10). The two oases last cited 

authorities for the proposition 
that the question whether for the 
purposes of section 4 of the English 

Freseription A«t (2 and 3 Will. 4, o. 71), 

which restricts the meaning of “ interrup- 
tion in a way similar to that in the Ex 
P auation now being considered, there has 

eu submission to or acquiescence in an 
Obstruction is one of faot. The plaintiff’s 
oase 18 that he closed the gafe at the soutli- 
eas corner three years before the suit and 

6 ower Appellate Court’s bnding is in his 

point. I think it was for 

rai 1 *0 allege any ground he might 

ill }i?* P-339. 

684 M P- 66; 31 L. T. 

B. Wj o‘ P- 5 B. * S, 1: 33 L. J. Q. 

K- «5i m e; r; 2®''= ‘2 W. 


have to rely upon for the view that be did 
not submit to acquiesce in this obstruction. 
As remarked by Brett, J., in Olover v. 
Coleman (9) (above cited) at page •119, * to 
ascertain whether the claimant to an ease* 
ment submitted to an obstruction oils for 
inquiry inti the state of minci of the per- 
son said fo have submitted and whether 
his state of mind was made apparent by 
either expressions or acts. The same 
learned Judge nnderstroi by **snbmi38ion’* 
submission without satiefaotion and without 
any direct act of opprsiiion but made 
apparent by some expression or some act. 
It seems to me that the burden of negativ- 
ing snbmisstoD shculd he rlioed on the 
defendant, the matter bsing one within hie 
special knowledge: See rections 103 and 
ll 6 , Indian Evidence Act. And as I 
underdtand the judgments in Glover v. Cole* 
man (9) both Brett and Grove, JJ, treated 
the questicn as in effect one as to whether 
the claimant to the easement had not sob- 
mitted to or acquiesced in the obstruoticn, 
the burden being upon the claimant. In 
the pre(ent case there could hardly have 
been a more effectual obstracfcion than the 
closing of the gate, and it is not suggested 
that the evidence shows the plaintiff to have 
done anytLiog by way of remonstrance 
after moving the Deputy Commissioner in 
his undated application (Exhibit P- ) which 
was preeented on the 26th Septembar 1913, 
That application prayed for an enquiry and 
mentioned that one made a year pre* 
viously asking for a copy of the order on 
previous complaints of obstruction in 1908 
and 1909 had not been disposed of* the 
management of the estate having already 
been relinquished, the plaintiff was merely 
informed that the copy asked for would 
not be Bunted- I hold that it i, cov. too 
late for the plaintiff appellant to urge that 
in view of Explanation 11 to section 15 
Indian Easements Act, hia enjoyment 
really lasted to a date within two veara 
before the .netitation of the suit, inaemueh 

f th iff “otioe 

of the obetraotioD and of the person making 

it submit to or acquiesce in it, * 

The fourth ground of anneal . 

to the lower Appellate Coart the view ^“hat 

in order to negative sabmission nr . * 

aenoe_Jhe dominant owner := 

*Pago of 10 C, P.— fid.’ ■ ?^^red_^ 
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bring a sait. No passage in tbe jadgmenb 
of that Court can be pointed to as warranting 
this inference. lodeed it would appear 
from tbe *001188100 to make any referenoe to 
tbe Explanation that tbe plaintiff relied 
before tbe Addil'ional Distriot >ludge merely 
on bis allegation that tbe gate was olosed 
within one year before che suit. 

Tbe 6ftb ground of appeal bas referenoe 
to Exhibits P*9 and P 10, P IO is the earlier 
applioation for a oopy of certain orders of 
which mention bas already been made. 
It is urged that Exhibit P- - shows that 
tbe plaintiff was determined in September 
1913 not to submit to tbe obstruction 
caused by tbe closing of tbe gate. Tbe suit 
was Bled on the 25tb June 1915, and the gate 
was olosed about June 1912. Exhibit P*9 is, 
therefore, more than one year subsequent to 
tbe closing of tbe gate and as already re 
marked, there was no plea by tbe plaintiff in 
tbe Court of first iustance which called for 
consideration of Explanation II. 

Tbe sixth ground of appeal raises an 
entirely new point, namely, that when the 
gate was olosed access through a small 
sub>gate within it was still possible and 
that complete closure of tbe entire gate 
could not have taken place until an opening 
was made further north in the compound 
wall, inasmuch as tbe defendant himself 
required access to tbe compound. Here 
again we have questions of fact which 
should have been raised at an earlier stage. 
It is too late now to demand ooneideration 
for them. 

The seventh ground is not seriously 
pressed. It relates to the evidence of one 
Sbiwaji (D. W. No. 7), the defendant’s 
maternal uncle. This person is 60 years 
old and bis deposition as recorded makes 
him out to have admitted in examination 
in*ohief that tbe plaintiff’s bouse was built 
20 years before tbe witness was examined 
in Pebruary 1917, and that on occasions 
tbe plaintiff used to go* to bis house from the 
east during the last two or three years.” 
Then in oross^examinatiou the witness said: — 

*'It is an incorreot statement that plaint- 
iff used tbe way for the last two or 
three years. I did not make any state- 
ment that the plaintiff has his passage 
for the last two or three years.” 

It seems to me clear that no value 
oould possibly be attached to these state- 


ments of the witness. The plaintiff himself 
admitted obstruction before tbe institution of 
the suit and the witness gave evidence Rfter 
tbe litigation bad lasted for nearly 20 
months. 

Tbe eighth ground of appeal alleges 
that all the evidence has not been oousidersd 
and that all tbe necessary findings have 
not been given by tbe lower Appellate 
Court. 1 am not pointed to any evidence 
which bas been left nnoonsidered. The 
issue said to have been left nodeoided 
is tbe trial Judge’s fifth above quoted, and 
tbe finding said to be missing is one 
00 the question whether the plaintiff 
submitted to or acquiesced in tbe obs* 
traction by closing tbe gate. I baTe 
already explained why I do not consider 
this subsidiary question to have been properly 
raised. 

Th . ninth ground of appeal relates to the 
allegation in tbe plaint that when tbe gate 
was olosed, the plaintiff was for some time per- 
mitted to use tbe substituted opening farther 
north in tbe compound wall, that opening 
being regarded by the plaintiff as made for 
his benefit. The allegation in tbe plaint, 
however, does not amount to attributing to' 
the defendant a desire to benefit the plaintiff 
by tbe new opening and there is admittedly 
no evidence of such desire. What does appear 
is that tbe gate was olosed and the new 
opering made almost simultaneously. It is 
further clear that if thsnew opening was sub- 
stituted for the old one, the claim should have 
left tbe old one out of account. 

Tbe tenth ground of appeal does not call 
for separate consideration. 

Holding that no ground for interferonoe 
with tbe lower Appellate Court’s decisioti 
bas been made out, I dismiss this appeal 
with costs. In tbe Courts below costs will be 
paid as already ordered. 

Appeal dUmxftted. 
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LAHORE HIGH COURT. 
MisoBLLAifioa® Sbcjnd OiviL Appeal No 3023 

OF 1917. 

April 17, lyI9, 

Mr. Jtistiod Bro&dw&y. 

JIWAN SINGH — Decree-Holdrr — 

Appellant 

versus 

OTHERS — RESPONuENTd. 
Ctml Procedure Code (Act V of W08J, s. 104 (2), 

^ ^—I^xecufion oj decree 
—Sale set astde-^Appeal, second, whether lies. 

Whore an exeoufcion sale is set aside under Order 

'u^ Procedure Code and the 

“ appeal given by Order XLIII, rule ■ j), 

of the Code IS availed of, no second appeal is com- 
petentfrom the order passed by the Appellate Court. 

MieoBllaneoaa seoond appeal from the order 

oftheDistriot Judge, Attook, dated the 4 th 
Angoet 1917 . 

M** Appellant. 

Respondents, 
of this ease are 

briefly as follows: — 

Dandn Mai obtained a deoree against 

Gnmani Mai and in exeontion 
attached a certain honae and asked for it 

Mnltani Mai, another 

affain.i- filed certain objeotiona 

against the sale of this property, which 

r« Mnltani Mai then filed 

rBw“i“ faoase be 

Mnl.!®- attachment. This case 

varions* Pa^d'^g by resorting to 

Sfn. r"’®" “''■a was 

aga,ost%i'"“° a aa'‘ 

th“ sale ’c ■* and got 

oame h Bs^udn Mai 

oation iind°°Ti appli- 

Civil 

effected^ in “*at it bad been 

The learn., 1 ^ obtained frandnleutly. 

1916 set C'® March 

»nle 92* ‘*’® ®ale nnder Order XXI, 

Mai then fnJt'-. /f®®®'’®-:® Code. Dandn 
Singh and Maltan t against Jiwan 

^^at the dent, i? ^ declaration 

He could nnf^w been obtained by fraud. 

^be sale to bn asked for 

a regular suit, 

ander n j already been set 

“er Order XXI, rule 92, Civil 
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Procedure Code. Jiwan Singh appealed 
against the order nnder Order XX(, rule 
as well as against the deoree in the 

Judge dismissed both the appeals. A second 

appeal to this Court in the regular suit 

proved infruotuous, and a second appeal 

wae Bled against the order of the learned 

District Judge, dismissing the appeal made 

to him under Order XLIII, Civil Procedure 
Uode. 

Mr. Dev Raj on behalf of the re- 
spondents raised an objection to the effect 
that no second appeal was oompetent inas- 
much as section lu4 (2) rendered orders 
passed on appeal under Order XLIII Civil 
Procedure Code. BnaJ. In my opinion this 
contention is correct. The application was 
made under Order XXI. rule fcO. and the 
sale was set aside under rule 1^2. Order XLIII 
gave the right to appeal and this right was 
availed of. No further appeal is competent , 
and Mr. Puri on behalf of Jiwan Singh * 

suggested that in this event his appeal should 

be treated as a revision. Whether or not 
the order passed under Order XXI rnl« 
92, Oivil Procedure Code, was legal is 
perhaps, a matter which is debatable, but 
the oiroumstanoes of this case are such 
that I certainly do not think I should 
be justified in interfering in favour of' 
Jiwan Singh The deoree was obtained' 
by him fraudulently and oollusiyely and 

therefore, the equities are all against him' i 

The appeal is not oompetent and I de ^ 

dine to interfere on the revision side" 

Jiwan Singh will pay the costs bf the other 
side. Counsel s fees Rs. 32. '' 

Appeal dismissed. 


PATNA HIGH COURT 

Seoq.vd Civil Appe.l No. 44,9 oj 1918 

January 16, 1920 
Present :_Mr. Justice Coutte and 
Mr. Justice Sultan Ahmnd 

ABDDL aHANI SHAH tSrotggs- 

DiPENoAsrs-ApPeLLiNTS 

versus 

SYED MOHAMMAD BAZA and others 

Pl...NriPPt AND *NOrL-ER_DEPEgDA«!! 

Act ,/ v/r87°rf ^63 111 , . 

copy* whether admissible in eoidencl o) 
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ABBVL GflANI SHA.H V. STBD MOHAMMAD RAZ4. 

A copy of a copy of a docaoieDt is not admissible 
IE evidence and. no question of the coustraotiou of 
such, a document can arise . 

Sdoond appeal from a deoision of tho 

Distriot Judge, Darbbaoga. 

Mr. Muhammad Tahir, for the Appellants, 

Messrs. Fakhruidin and Basan Jan, for 
the Respondents. 

JUDGMENT. 

Sultan Ahmbo, J. — The plaintifEs brought 
this suit for partition of 3 10 Ol^^as 

of Minhai Likhraj land in Mauza Haveli. 
Darbhanga, and prayed for the allotment 
of a separate takhta to them of one anna 
nine pies share in the said land. All the 
defendants with the exception of defendant 
No. 3 resisted the suit, mainly on the 
ground that the land sought to be parti- 
tioned was created waqf under a Sanad, 
dated the 15th of Ziqad 1135 Fasli, and 
as Buoh was not capable of partition or 
alienation. Defendant No. 3 supported the 
plaintiffs. The learned Mnnsif held that 
the land in suit was waqf property^ and 
BO was ineapable of partition and aooordingly 
dismissed the suit. On appeal the Appellate 
Court, however, came to a different 
oonolusion and held that the property sought 
to be partitioned was not toaqf property and 
awarded the usual preliminary deoree in 
favour of the plaintiffs. Against this 
deoision the defendant has now appealed to 
this Court. The main ground urged by the 
learned Yakil appearing on behalf of the 
appellants is that the lower Appellate 
Court has not properly oonstrued the Sanad 
and that the learned Judge in appeal was 
wrong in eoming to the oonolusion that 
DO valid and operative waqf was created under 
that document. The learned Vakil appear- 
ing on behalf of the respondents maintained 
that the view taken by the learned Judge with 
respect to the rights created under the 
Sanad was correct, and he further contend- 
ed that the document under which the 
defendant claimed the land to be waqf 
was not admissible in evidence inasmuch 
as it was a copy of a oopy, and he sub 
mitted that the Court would not be entitled 
to look into the dooument and construe it 
unless and until the Court was satisGed 
that it was admissible in evidenoe. It is, 
therefore, necessary to consider the latter 
objection before we consider the document 
itself. It is clear that if the dooument 
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was not properly brought on the record 
and that it was not legally admissible, 
no question of oonstruotion of the 
document oan arise. It appears that 
the objection was taken in the Courts 
below, but the lower Courts came to the 
conclusion that it was net a copy of a 
copy. I have oarefnlly considered this 
question and have absolutely no doubt that 
the document is a copy of a copy and one 
has only to look to the heading of the 
document, which has been marked Exhibit 
B, to be satisfied that that is so It 
distinctly purports to be a copy of a 
certain document which was filed in some 
Court. That dooument from which Exhibit 
B was made was itself a copy of another 
dooument as the following endorsement 
will show. It runs as follows This 
copy has Been taken from the records of 
objection filed by Ramzu Shah'and Bhatlu 
Shah.” Then later on one finds that that 
copy was prepared, signed and sealed by 
the Court and made over to one Bhattu 
Shah.” Under the oiroumstauoea one is 
forced to come to the oonolusion that 
Exhibit B is not a copy of the original, 


but it is a copy of a copy which was 
taken from the records of objection filed 
by Ramzu Shah and Bhattu Shah in ap 
exeention case. The law does not permit 
a copy of a copy to be used, and I masfc, 
therefore, hold that this document is 
inadmissible in evidenoe. 

There is a farther objection, that the 
dooument does not show who the original 
grantor was nor bis designation, and it 
is difficult to say whether the grantor 
had any authority to grant it. The dooument 
is hardly a Sinad, it is simply a p'lrwana 
to the tenants, resident and non-resident, 
and cultivators and Gomaathas and 
Patwaries, etc. It does not purport to 
create any rights. At the highest it 
may be evidenoe that certain rights wore 
created previously under some other grant. 
Under these oironmstanoes, I am clearly of 
opinion that the doonment is inadmissible, 
and no question of its cocstruotion, therefore, 
arises As this document is the basis oi 
the defendants* title and as it has been 
rejected, their case mast fail. _ I would 
accordingly dismiss this appeal with costs, 
ConxTS, J. — I agree. 

Appeal (iwwwiso. 
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In the matter of tbe imdian divorce act. basavamaoddi maeatan kamathy v. mhoappa shettt 

MADRAS HIGH COURT. 
Seoonb Citil Appeal No. 780 op 1918. 


LAHORE HIGH COURT. 
SPECIAL BENCH. 
MiTBIMONUL RttPBRBirCB No, 6 OF 1918 

April 25, 1919. 

Sir Henry Rafctigran, Kt., Chief 
Jostioe, Mr, Jnstioe Broadway and 
Mr, Jaatise Martinean. 

In the matter o/ T hh INDIAN DIV^OROE 

w *^-^ecree niai passed 

j Custody and maintenance 

Of children, order as to, nature of^Procedure. 

43 of the Divorce Act as 
maintenance of the children should 

for the dissolution of 
niMTi^e passed by a District Judge 

Such an order is merely ad interim and is liable 
tteX'h CoX“ ® Of ‘he decree by 

Oaee referred by the Distriot Jodge. 

d.\ d !l "onfirmation of his decree, 

dated the let Jane 1918, dissolvieg the 
marriage between the parties. 

Petitioner. 

UKULR — A return has now made to 

we alT’ Marsh 1919. and 

the So A*'’® ‘hat 

he dL . " "““oe^ded in proving that 

muted bwb“"”'"® ““ <>o“- 

oon6rm*ib“‘j ''®®P'>“dent. We aeoordingly 

marrUge ^! ®Tl 'dissolution of 

the let Oio‘"o‘ Jndge on 

‘he oLr et l"d P”‘ of 

nnder seotion f®'*'’®®’ ’'hiah direote 

Aet Ihat the ® °’^®''®® 

wmain with the “‘'“'^^®° ®hall 

potitienor ebJl LlT 'a^. “'®‘ ‘h® 

^or the ednoftfi ^ ^ ^ epeoi6ed sum monthly 

‘^0 elder !b-?r, «>«intenanee of the 

formed ^ part ®fh have 

Burroughs v °d deoree nisi [gee 

’'ore merely ad £'17"“'*'' j '^‘*®®® 

terminate upon thi o'''^®'’® ‘‘®hle to 

deoree by (big Oonrf ®l“®''“‘*tion of the 
“net not be taken P^'esent order 

orders of the Disf ‘ “'®®® 

h ‘or the petitW* o 

‘not Jndge if LTh • ‘he Dis- 

•«tody of the ehUd"“ ‘ho 

""i®' n« to IZu ^® “ohe no 


<‘1 ® P. S. 1887 (P. B,). 


I>eoree nisi confirmed. 


September 22, 1919, 

Present: — Mr, Jnstioe epeneer and 
Mr. Jastise .Krisbnan, 

BASAVANAGUDI NARAYANA 

Kamathy and othbrs— depekdants 

— 'Appellants 

t'sr^tw 

M. LINGAPPA SBETTY iNDOTeEas— 

PL»iNTIFF8 AND DePBN OaNT ~Rb<JPONDEMTS. 

Easements Act (V of 1882), s. 12_itz„diord and 

wAeifter can acquire easeynent as 

against landlord, 

of acquiring any easement 
fSlrd. C^otcel tf ‘® as Against his 

29 c!36Moutwed'“*’"'^“"‘' 

Second appeal against tbe deeree of the 
Oonrt of the Subordinate Judge, South 
Kanara, in Appeal Suit No. 212 of 1917 
(Appeal Knit No. 174 of 1917, on the Ble of 
the Distriet Court), preferred against the 
deoree of the Court of the Distriot Muneif, 
Mangalore, in Original Suit No. 192 of 1915. 
F AC rs appear from tbe judgment. 

Mr. A. Krishnaswami Aiyar, for the Appel- 
lants. — The appellant, though a tenant of the 
respondents, has a permanent interest in tbe 
land. He can acquire an easement right as 
against tbe landlord. The decision in M.ani 
Ohander Ohakerbutty v. Baihanta Nath Biswas 
(1) does not apply as the Easements Act is 
not in force in Bengal. 

As the tenant bad been in enjoyment of the 
right for a long time, a grant of the easement 
right by the landlord may be presumed. 

Mr, 5. Sita^ama Rao, for the Respondents. 

A tenant cannot acquire an easement right in 
respect of property held by him as a tenant. 
It IS immaterial that he has permanent rights. 
See Mam Ohander OhakerhuUy v. Baikanta 
Nath Biswas (l). Any bsoeSt acquired by 
him enures for the landlord's beneHt. See 
GagMd v. Moffatt (2). Under seotion 12 
of the Easements Aot the right oan be 
acquired only by owners. 

from long enjoyment was not taken in the 

lower Court and is raised for the first time 
here in second appeal. 

Af ruiiog in 

(T)*29 0? 36l.'‘ V. Baikant^ Nath 

(2) (1868) 4 Ci, App. 133. 
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GURDITTA MAIi V . PARTaP STROH. 

Btswfjs (1) we maet hold that the appellants 
were not in a position to aoqaire any easement 
right over the respondent’s land as they were 
his tenants. The fact that the tenants were 
permanent tenants -was held to make no 
difterenoe on this point in the Caloatta. ease. 

That ease is sooght to be distingaished on 
the ground that the Easements Act did not 
apply to Bengal, but it is not shownhow the 
Easements Aotbas madeaiy difference on the 
point. Section 12 of (bat Aot enables only 
owners of immoveable property to aoqu're 
easement rights and not persons who are 
mere lessees. If a lessee by his u^er acquiree 
any easement right over another's land, he 
aoqnires it for the benedt of the tenement he is 
holding and as that belongs to bis landlord the 
benefit will go to the latter and it follows, there- 
fore, that fuch a right oould not be acquired 
or eet ap against toe landlord. The English 
Law is clear on the point. Vide the case cited 
by the learned Subordinate Jadge, Gayford v. 
Moffati (^). The question whether thelandover 
which the easement is claimed was originally 
Government land or land belonging to the 
appellant’s landlord is immaterial on the 
above view. It now admittedly belongs to 
the latter and any claim by way of easement, 
therefore, fails. 

It was then suggested that from long en> 
joymenc a grant of an easement right by the 
landlord at the time of its inception might 
be presumed. This case was notm^de in the 
lower Courts, and it oannot be allowed to be 
raised in second appeal for the first time as 
plaintiff has not bad a proper opportunity to 
meet it. There is also difficulty in raising 
such a presumption if the land over which 
the right of way is claimed belonged to the 
Government. Even if it was the landlord’s 
land, the Mnlgeni in favoar of the appellants 
having been created presnmably by a Mnlgeni 
document, oral evideno) adding, to its terms 
cannot be allowed. Bat it is suggested that 
this graot miy have been snbsequent to the 
grant of the Mulgeni right itself, in such a 
case, perhaps, the creation of a right of way 
in the appellants’ favour by an oral grant 
might have been pleaded, but such a special 
case was not set up at all and we cannot 
allow it now. The second appeal fails and is 
dismissed with costs. 

Appeal dismissed. 




LAHORE H GHr COURT. 

MiSOe^LL&NEOUB OiVXh APPEAL No. 1125 

OF I9i9. 

January 20, 1 920. 

Present: — Mr. Justice Saott*Smtth. •. 
GURDITTA MAL — Dbcreb-Holdes — 

Appellant 

versus \ ; 1 

PARTAP SINGH and others — joDGMSST- 

Debtors — Rbspondbbts. ■ 

Civil Procedure Code CAct V of iQ08j ^ XXIf fr: 
2, 16 — Assignment of decree— Enqii,iry\ds.to’.cha*deter 
of assignmentf whether permissible — Benamidar 
assigneSf whether can execute decree. 

• r 

• « 

On an application for execution of a deeres by the 
transferee thereof it is permissible to '.enqoiie- 
whether the transferee is really a benamidar ■ tor 
the jadgment’debtor. [p. 945, col. h] 

'Where the transferee of a decree is found to b^ 
a benamidar for the judgment>debtor, the Court is 
bound by Order XXI, rule of the .Civil- Procedure 
Code to refuse execution in his fayour.[p. ooL 1 ]' 
Nagettdra Bala Dassi v. Debendra Nathf 44 Ind. 
Cas. IS; 22 G. W. N. 491; 27 0. L. J. . 88, distinguished.- 
Bayyana Ramayya v. Nidamarthi Krish^'nuHhi, 
32 Ind. Cas. 952; 40 M 296; 3 L. W. 186; 19 T. 
124; .1916) 1 M. W. N. 133, Ohellam Chetti v.'Seeni 
ChetU, 43 Ind. Cas. 801; 7 L. W. 201; (l91Sl 'Vt. 
W. N. 226, followed. 

Miscellaneous first appeal from the order 
of the Senior Subordinate Judge, Rawalpindi 
dated the 24th Eebruary 1919, rejeot!iig-> 
the application. ' 

The Hon’ble Pandit Sheo Narain and 
Mr. Sewaram Singh, for the Appellant. 

Lala htoti Sagar, R. S., for the Respondents. 
JUDGMENT,— The Punjab National 
Bank obcained a decree on the 7tb July 
1919 against Partab Singh and Sant Singb, 
judgment-debtors. The decree was for 
Rd 5,771 and subsequently Rs. 1,000 was 
paid by Sant Singh. On the 27th July 
1.70i the decree was ostensibly sold to 
Gurditta Mai, the present appellant, who 
applied to the ezeouting Court under Order 
AXl, rule 16, Civil Procedure Oode, for 
exeoucion against Partab Singh on the' 
ground that the decree had been transferred 
to him by assignment in writing. The 
lower Court has held that Gurditta Mai 

was a Benamidar for Sant Singh, judgment- 

debtor, and has accordingly rejected the<^ 
application for execution nnder the second*) 
proviso to Order X-XI, rule 16. Prom 
this order Gurditta Mai has appealed, and 
the first point urged by bis Oonoseli Mr. 
Sheo Narain, is that no enquiry was per- 
missible in execution proceedings as to who* 
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6CRDITT1 HAL f. PABTAP SIKGff. 

tfaer tbe osteosible ansigneB was a Bsoamidar 
for one of tbe jadgment debtors. Now, it 
appears to me that the provisions of tbe 
law oontained in tbe sesond proviso afore* 
said oonld be easiljr defeated if it was not 
permissible upon the applioation of the 
transferee to ecqaire whether be was real- 
ly a Benamidar for one of the judgment 
debtors. Pandit Sheo Naratn has referred to 
^agendra Bala Basti v» Dehendra Nath 
(1), wherein it was held on tbe faots of 
that partioular oase that it was not praotioable 
in exeontioD prooeediogs to go behind the 
deoree and to enquire whether tbe assignee 
of tbe deoree was a Benamidar for some- 
body else. That oase is in several respeots 
distinguishable from the present one. On 
the other hand in Bayyana Ramayya v. 
Ridamartki Kriihmmurtht «2) it was held 

that Order XXI. rule 2(3), Civil Prooedure 

Code, does not disentitle a judgment debtor 
from proving the faot that a transferee of 
a deoree applying for execution is merely 
a Benamidar of another judgment-debt ir, 
and it was held , also that when the trans 
feree was found to be snob a Benamidar, 
the Court is bound by Order XXI, rule 
Id, to refuse execution in his favour. The 
same view was taken by another Bench 
of the Madras High Court in the oase 
reported as Ohellam Ohefti v. Se-ni Ohetti 
KJU where it was held that a person who 
gets an assignment of a decree Benami 

doorrf I" " ‘he 

n^t tL provided be ia 

wLetf ‘he jadgment debtor 

oC tbit “ Benamidar it ie 

and it ia d'ffi* exeonte the deoree, 

be ae f ; 5“ 

therefor. "'‘heot an enqeiry. I, 

“■■ged by 000 °°!^ Pe'"* 
‘0 the efotnarr® »»PelUnt, As 

is TBen! whether Dariitta M.l 

0* the lower o 

it is olear from Ra'^1 f e**’® 

April 19U by the / ‘h® ^‘^ ■<1 

the Panjab ^twalpindi, 

Beard reoommend^d t°hTt a 

«»• 8uii 7 L. w. 20li (1918) M, ^ 

00 


of R». 6,700 carrying interest at 7^ per 
cent, per annum should be taken from Sant 
Singh in full settlement of this very 
deoree against Partab Singh and Sint Singh 
and of another claim against Hira Singh 
and Sant Singh. It is no doubt true that 
in a subsequent letter No. 457, dated 5th 
Angnst 1911, from the Rawalpindi Branch 
to tbe Head Offiae, Lahore, it was stated in 
paragraph D that the money of this promis- 
sory note had been advanced in cash and 
would have nothing to do with the deoree, 
yet I am quite satistied that no cash 
actually passed. It might be said that 
cash was given to Sant Singh in return 
for tbe promissory note and was immediate* 
ly returned by him in settlement of the 
claim against him. I do not, however, 
believe that actual cash was made available 
to Sardar Harbans Siogb, son of Sardar 
Sant Singh, as is alleged. The entry in 
the account bioks of the B*ok:-“By 
amount at the disposal of Harbans Singb, 
on account of two decrees against bis father 
Ra. 7,000 " makes it, in my opinion, abso* 
lately clear that there was a connection 
between this sum and the amount of the 
two decrees. The debit and credit entries 
in tbe name of Sant Singb and Harbans 
Singh, which are set forth in the jadgment 
of the lower Court, satisfy ms that they 
were mere paper entries and were made 
in order to give the transaction an ap* 
pearanoe of reality. Tbe statement of 
Bhagat Ishwar Das, Advocate of this Court, 
is very important and supports the theory 
that siAot Singh was tbe real purchaser of 
the decree. Moreover Gurditta Mai has not 
produced bis own account books in which 
there should ba an entry showing that he 
had paid cash as consideration for tbe 
transfer of tbe deoree in bis favour. He 
says that his account books have been lost, 
but this is tbe usual^ excuse put forward 
wb^re a party does not wish to produce 
h‘8 account books, and no evidence has been 
referred to which bears out the statement in 
this respect. I, therefore, am fully in agree- 
ment with tbe lower Court that Gurditta 
Mai is merely a Benamidar and that Sant 
Singh ia the aotnal transferee of the decree. 

Id these oiroumatanoes Gurditta Mai is not 
entitled to takeout execution against Partab 
Singh and I diami i.i hi*-, appeal with costs. 

Af>pi-al dismisnid. 
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80KHDE0 JBA V. JHAPaT KAMAT. 

PATNA HIGH COURT. 

Second Civiii Appb.l No. 522 op 1918. 

January 16, lt2U. 

Preiewii— Mr. Jnstioe Coutta and Mr. Justioe 

Sultan Abmed. 

SUKHDEO JHA and others— Plaintiffs 

— Appellants 
versus 

JHAPAT KAMAT and others — Defendants 

— Respondents. 

Hindu Law — Joint family Alienation by manager 
^Power to alienat'e, limite oj — 'Antecedent debt* 
meaning of— Burden of % roof. 

One co-parcener of a Mitakshara joint family 
cannot, without the consent of the other oo parceners, 
-alienato by way of gift, sale or mortgage the joint 
family property, [p. > 4", col. .] 

One ex'*eption to this rule is when the father, as 
manager of the family, mortgages or otherwise 
deals with the joint property for family necessity 
-or for antecedent debt. [p. 947, col » .] 

The exception in favour of alienations by the 
father for antecedent debts is more or less the 
creation of case-law and tbould not be extended and 
•should be very carefully guarded [p. W47, col .] 

An antecedent debt is an obligation not only 
antecedently incurred, but incurred wholly apart 
from the ownership of the joint estate, [p. V’47, 
col. V; p. 949, col. 

T'herc is a distinction between a case where the 
I)ropeity has. passed out of the hands of the family 
by mortgage, sale or other alienation by the father, 
and the son sues for the recovery of tho name and 
the case where the mortgagee seeks to enforce the 

mortgage executed by the father against the sons 

who are in possession of the property. In the for- 
mer case the son must show the grounds on which he 
seeks to set aside the alienation by the ather, in the 
latter it is the mortgagee who has to show how he 

claims for the re-payment of the debt of the father, 

[p. 948, col. 2; p. 949, col. :.] 

Appeal from a deoieion of the District 
Judge, Darbhanga. 

Mr. P. S'. Sen, for the Appellants. 

Mr. S. 0. Mitter^ for the Respondents. 

JUDGMENT. 

buLTAN Aumeb, J. — The plaintiffs-appel- 
lants instituted this suit for the recovery of 
Rupees 675 principal plus interest on the 
mortgage bond alleged to have been exe- 
cuted by one Gobind Kamar, father of 
defendants Nos. 1 to 4, on the 7th Jnly 
1909. The consideration of the bond 
was stated to be an old debt of Rs. 411 
and a fresh advance of Rs. 264 for legal 
necessities. The plaintiffs are members 
of a joint Mitakshara family and so are 
the defendants. The defence was that 
there was non-joinder of plaintiffs and 
that of defendants, that there was no 


valid consideration for the mortgage, that 
the father of the defendants could not 
legally bird the joint family property and 
that the bond was otherwise invalid and 
inoperative. 

The learned Munsif who tried the suit 
held that it was bad, as all persona interested 
in the bond were not made parties, ^ tha4 
the bond was inoperative and invalid in* 
asmuob as the alleged previous debt was 
not established and that the advance of 
Rs. 264 was not proved to have baen 
made for family or any l**gal necessity. 
He also held that the defendants had 
separated from the father at the time 
of the execution of the bond. He accord* 
iugly ditmissed the suit. The learne 
Judge on appe'al held that there was non- 
joinder of parties and that the bond was 
executed after the defendants and the 
father had separated, and that the advance 
of Rs. 234 was not for family neces- 
sity. As regards the old debt of R**. 411 
he held that though it was a realit*', it 
was not nuoh as could legally affect the 
joint family property, and he, therefore, 
dismissed the appeal with costs. 

This second appeal has now been pre- 
ferred by the plaintiffs. Mr. Sen has pre- 
sented a very clear argument before ne. 
He concedes that on the 6ndings. he is not 
in a popition to content the order of the 
Dt^tl!ot .lodge with ret-peor to the advance 
of Rs 264. But he strei.uously oonteude 
that be is at least entitled to a decree for 
Rs. 4l I plus interest on that amount, in- 
asmuch as it was an antecedent debt apd 
as such capable of binding the 
property, and he submita that the learne 
Judge on appeal has clearly mianii er 
stood the observations of the Judicia 
Commitiee cf the Privy Oounoil in the oaseoi 
Sahu Earn Ohandra v. Bhup Singh In my 

opinion, this appeal could have been dispose 
of on the queption of non joinder of 
and also on the ground of the separa ion 
of the father. Gobind. from the defend- 
ants prior to the date of the exoo 
tion of the mortgage bond. Bat it « 

not necessary to deal with these ^ain 

view of our opinion With respect to t e m . 


I) 39 Ind Has 280; 39 A 437: 21 0. 

L. W. 67; 15 A. L. J. 417 >9 ^om L R. 4%. ^ 
L. T I; 33 M. L. J. I4-. (I9i7) M. T 

r. 22j 6 L. W. 213: .44 I. A. 126 (P. U*/* 
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EODtention of Mr. Sen on tbe qaestion of fhe 
liability of the family property for an anteeC' 
dent debt of the father, and I now prooeed to 
examine tbe validity of this contention. No 
authority is needed for the elementary pro* 
position of Hindu Law that one oo parcener 
of the Mitakshara joint family cannot withoat 
^he consent of tbe other co-parceners alienate 
by way of gift, sale or mortgage tbe joint 
family property. Bat exceptions have been 
made* one of them being when the father, as 
manager of the family, mortgages or other- 
wise deals with the joint property for family 
necessity or for antecedent debt. It may be 
pointed out that tbe exception in favoar of 
.the alienation by tbe father for antecedent 
debt is more or less tbe creation of case law 
and is said to be * an innovation destraotive 
to a great extent of tbe Mitakshara system,” 
see Golap Chandra Sastri’s Hindu Law, 
page 216, and it is, therefore, not surprising 
that tbe JudxoialCommittee in tbecase of (S'aAu 
Ram Ohandra v. Bhup (l)observed that 

this being an exception from a general and 
sound principle, their Lordships are of 
opinion that the exception should not be 
extended and should be very carefully 
guarded.” So far as the claim for Ks. 4)11 
plus interest is conoeroed, an appeal has been 
made to us only on the ground of its being an 
antecedent debt, so tbe whole question is 
what is an antecedent debt of tbe father. 
The term bad been tbe subject of oontlicting 
interpretations for a very long time. In 
some decisions it was understood to be a 
debt which was only prior in time to the 
father’s security, though not quite independ- 
ent of it. See Dehi Dat v, Jadu Rat {2), Babu 
Singh V. Behari Lnl (3), Ram Dayal v. Ajudhya 
Prasad (4), Ohinnayya v. Perumal (5), 
Ayyangar v. Ponnamal (6). Other decisions 
took it to be simply a debt prior in time to 
tbe suit in which it was sought to be enforced. 
See Ounga Prosad v. Ajudhia Perehad (7), 
Jjuchmun Dass v. Oiridhur Ohowdhry (8), 
Khalilur Rahman v. Gobind Pershad (9), i9«r/a 


(2) 24 A. A. W. N. (1902) 123. 

(3J30 A. 166: A. W. N. (1903) 61? 5 A. L. J 176 

(4) 28 A. 3^8; A. W, N. (1908) 40j 3 A- h. J. 81. 

(5) 13 M 51. 

(6) 21 M. 28. 

(7) 8 0. 13i;9 C. L. a. 417. 

(8) 6 0. 865; 6 C. L B. 473 (F. B ) 

(0) 20 0. 328. '' 



Prasad v, Qolab Ohand (10), Maheswar DuU 
Tewari v. Kishun Singh (11). The third 
view was that it was a debt which was not 
only prior in time but completely apart from 
the security which was sought to be enforced, 
Ohandradeo Singh v. Mata Prasad (12). All 
tbe doubts arising from such divergence of 
Judicial opinion now have been removed by 
the Privy Gonnoil accepting the last view. 
Their Lordships in tbe case of Sahu Ram. 
Ohandra v. Bhup Singh (1) observed as fol- 
lows:— In their Lordships’ opinion these ex- 
pressions, which have been tbe subject of much 
difference of legal opinion, do not give any 
countenance to tbe idea that the joint family 
estate can be effectively sold or charged in 
such a manner as to bind tbe issue of the 
father, except where the sale or charge has 
been made in order to discharge an obliga- 
tion not only antecedently incurred, but 
incurred wholly apart from the ownership of 
tbe joint estate The exception being al- 

lowed, as in tbe state of the- authorities it 
must be, it appears to their Lordships to 
apply, and to apply dnly, to the case where 
tbe father’s debts have been incurred irres- 
pective of the credit obtainable from immove- 




to him but are joint family property. In 
their view of the rights of a father and his 
creditors, if the principle were extended 
further, then the exception would be made so 
wide as in effect to extinguish the sound and 
wholesome principle itself, namely, that no 
manager, guardian or trustee can be entitled 
for his own purposes to dispose of the estate 
which is under his charge. In short, it may be 
said that the rule of this part of tbe Mitak- 
shara Law is that the joint family estate is in 
this position: under his management he can 
neither obtain money for his own purposes 
for it nor can he obtain money for his own 
purposes upon it. To permit him to do so 
would enable him to sacrifice those rights 
which he was bound to conserve. This 
would be equivalent to sanctioning a plain 

Thfi ® '^®^***«**»‘e breach of trust. 

The Mitakshara Law does not warrant or 
legalise any such transaction.” 

““**.l°* ‘h«prin«ipleofthe OMeption 

haw been thus set forth, bsoanee in their 

(S) to th , 


(12) X Ind. Caa. 479; 31 A. 176; 6 A. l! jtte'ij 
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settlement of the oonfliot of authority in India 
on the sabjeot of anteaedent debt.*’ 

Therefore, applying these prinoiples laid 
down above to the faots of the present ease it 
oomes to this, that if the father, Globind, had 
borrowed the. sum agreeing to give the plain- 
tiffs a mortgage bond later, the bond would 
not be for anteoedent debt as obvioaaly the 
whole woold be one transaotion. Oo the 
other hand, if he borrowed the money inde- 
pendently of the joint family property and 
boding that he oould not pay it off at all, 
exeouted a bond as a .seoortty, then it would 
certainly be a bond for a iteoedent debt. 
Mr. Sen, however, contended thattbe deefs on 
of the Privy Council must be construed to 
debne the e xpression anteoedent debt with 
reference to the facts of that particular case 
and the definition most not be taken to be 
applicable to other oases, and he brought to 
bis aid the well-known observations of Lord 
Ualsbury in the case of Quinn v. Leathern (iS), 
A perusal of the whole judgment of iheir 
Lordships, oropled wi*b a careful study of 
Stanley, Chief Just o^’s judgment in the 
case of Ckandradeo Singh Mata traead (12), 
which was ioliy ooBsidered and approved of 
by. tbeir Lordships, will clearly show that 
their Lordships bad in mind not only the 
facts of I be particular case bafore them 
buG tl.e wider question wbat is an ante 
cedent d.> bD. 1 havs already shown tie 
ooLffiot of 8U hority on this question and 
it was to lUG an end to this divergence of 
judicial opiDK)n that tbeir Lordshios were 
pleaded to definitely settle the law on 
the subject, if that were not so aid 
if tbeir Lordships bad only the facts of the 
particular case they - were deciding, in 
view, they would not have fxjresbed 
themi-eivcS in these terms: . “The limiie 
of the principle of the eacc^pt o i hove 
been thus set forth^ becaute in their 
Lordships* opinion they form a guide to tf e 
seitlemeut of the cnnfi ct of outhfirjy -n 
Ii.d a on the sub.ect tf antecedent cLtht ’* The 
italioa are mine. In view of this clear state 
ment 1 have absolutely no doijb ttat their 
Lordsbipu meant what they actually said, that 
is, ibey were settling thecotfliotof authority 
in luOia oo the subject of antecedent :lebt. 
1 am confirmed in the view I have taken 

(13) (1901) App. Cas. 496; 70 L. J. P. 0. 76; 86 L, 
T, 289, 60 W. R. 139; 6 p J. P. ?08, 17 T- L. R.749. 


of tbe observations of their Lordships by tfap 
decision of Spencer and Krishnan, JJ., in tbe 
Qsse of Badngala Jogi ^iaidu v. Bendalam 
Papiah Naxdu (i4t) &nd that of Tudbalt and 
Rafique, JJ., in the case cf Brij Narain Bai 
V. Mangla Prasai (i5). Mr. Sen has, how- 
ever, placed before us a very recent decision 
of the Madras High Court in the case 
of Arumugham Ohetty v. Muthu Koundan (16), 
which has taken a different view. 1 have 
very carefully considered that judgment and 
with the greatfst respio*:' to tbe learned 
Judgis who deeded that case, I feel un- 
able to construe the observations of tbe 
Jndioial Committee quoted above in the 
manner in wh'chthey have done. It seems 
to me and I siy so again with great res- 
pect to them, that their decision tends to ex- 
tend tbe operation of tbe doctrine of vali- 
dity of tbe alienation by the father for 
anteaedent debts against his sons, and thus 
create a result which their Lordships ez- 
prfsdy depnoate. I entirely agree with the 
following remarks of Krishnan, *1. in the case 
of Badognla Jogi Naidu v. Bendalam Papioh 
Piaidu (l4) on tbe otservations of tbe Privy 
Council quoted above: "There cannot be 
any doubt on their language that they 
meant to restrict the doctrine of oases of an^ 
teoedent debts borrowed on the father’s sole 
responsibility with no obligation on tbe 
joint family or on its properties. We are 
b lund to follow this expression of opioion 
which is quite clear, and we cannot con- 
sider any arguments about its oorreotoess.^’ 
Mr. Sen further oonteuded that the learned 
Judge in tbe Court below has wrongly thrown 
tt>e onus on the plaintiff to show that tbe 
debt an antecedent debt. I regret loan- 
not acoeot the contention as sound. Tbe law 
i:4 quite clear on this point. Courts have always 
drawn a distinction between a case where tbe 
property has passed out of tbe hands of the 
family by mortgage,ssle or other alienation by 
the father, and tbe son sued for tbe recovery 
of tbe same and tbe case where tbe 
mortgagee seeks to enforce the mortgage 
executed by the father agaiasl; the sons 
who are in poisssdoa of tbe property, 

• n tbe former case the sou must show tbe 

(14) 4^ Ind Cas. 28^; 35 M L. J. 382. 

(16 50 lad Cas 10i;4iA. 235; 17 A. L.J. 219,1 
U.P. L. tt. (H 0.) 49. 

(16) 62 Ind. Cas. 526; 42 M. 7U; 9 L. W. 56r 
(1919^ M. W. N. 409; 37 M. L. J. 166, 26 U. T. 91. 
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groands on wbioh be seekd to aet aside the 
alienation by the father, in the latter it is the 
mortgagee who has to shovr how be elaime for 
the re-payment of the debt of the father. 
See J'tmtia v. Nan Sukh(^7) and Ohmdra* 
deo Singh v. Mata Prasad (12). 

, Ian:*, therefore, of opinion that the rms 
was rififhtly placed noon the plaintiff in this 
ease The t^o flrroande on whioh this appeal 
was pressed before as, therefore, fail and I 
wonld dismiss this appeal with oosts. 

CoDTTs J. — This was a suit broaght on a 
mortgage bond for Rs. 676 ezeoated by one 
G ihind Kamat, who died leaving foar sons 
and four grandsons who are »he defnndftnts in 
the suit 'I’he suit was dismissed in the 
Court of Brst instanoe on the grnand that 
the bond, so far as the money was aotually 
received, was not ezeoated for legal necessity, 
that Gobind Kamat was separate from his 
sons at the time of the ezeoution of the bond 
snl that the suit was bad for defect of parties. 
This decision has been coohrmed on aopeal to 
the learned District Judge of Darb^anga. 
He has found that Gobind was separate from 
his sons at the time of the ezeoation of the 
bund and that the suit was bad for defect of 
parties, but there is a difference in his hnding 
on the Srst point which it is necessary to 
consider. 

The consideration of the bond was said to 
be an old debt of Rt. 411 and a fresh advance 
of He. 2 >4 for cultivation, domestic espen-es 
and payment of other Alahaians. The learn* 
ed Munsif who tried the suit found that there 
was in fact no old debt and th^r, toersfore, 
the defen'iants were not boonl to p 4 y 'he 
amount. On the other hand the learned 
Djstriot Judge has found that there was an 
old debt of R^. 4.1, but he has dismissed the 
plaintiffs’ claim in tot) on the ground that 
an antecedent debt of a Hindu father will, as 
such, only bind the family estate when it is 
incurred wholly apart fro a the credit obtain- 
able on the joint family property and that it 
does not appear that this condition was ful- 
filled in the present case. 

The first argument in appsal is that the 

. * * s is wrong in law on the 

question of the meaning of antecedent debt 
ftnd relianoe is plaoed on the oase of Arumu 
gham Ohef y V . SSuthu KoundanHS). In the owe 
qf Sahu uam Ohandra v. Bhup Singh (ij their 

a 

(17) 9 41); A W. X. (18S7) 116. 


Lordships of the Privy Counoil after opnsider» 
ing all the previous oases remarked: ** In their 
Lordships’ opinion these expressions, which 
have been tbe sobjcot of so much difference 
of legal opinion, do not give any countenance 
to the idea that tbe joint family eaUte can be 
effectively sold or charged in snob a manner 
as to bind the issue of tbe father except 
where the sale or charge has been m^dein 
order to discharge an obligation npt only 
antecedently incurred, but incurred wholly 
apart from tbe ownership of tbe joint estate 
or the security afforded or supposed to be 
available hy such joint estate. The exception 
b>)ing allowed, as in the state of tbe antbori- 
ties it must be, it appears to their Lordships 
to apply, and to apply only to tbe case where 
tbe father’s debts have been incurred irreepec- 
five of tbe credit obtainable from immoveable 
assets which do not presonally belong to him 
but are joint family property.” 

The meaning of this is clear, and in my 
opinion there can be no doubt that their 
Lirdsbios of the Privy Coonoil intended to 
Uy down gsnerally what is meant by the 
term '* antecedenr debt.” This meaning was 
adopted in Brij Narain Rai v. Mangla Prasad 
(16). where in a similar case Todball and Mu- 
hammad Rafique, JJ., remanded tbe case with 
the following remarks: “ U must be clearly 
understood that tbe words * antecedent debts* 
must be read within tbe clear meaning of the 
ruling in Snhu R tm Ohandra v. Hhup Singh 

( 1 ). It would be for the present appellant 

to show and prove that the debts incurred 
under those mortgages were incurred to dis- 
charge not only tbligaiions a. tec^dently in- 

ourred.but incurred wholly irrespective of the 

ownership of the joint family property, in 

other words, that they were personal debts 

incurred by the father for hia own purpose 

and apart from the security of tbe joint family 
property.” * 

R..lianoe, however, as I have already eaid 
has been plaoed by the learned Connsel 
for the appelUots on Arunugham, On, tty 

V UuHu Honnian (l6). in that ease 
the meaning of the decision in Sahu ffnn* 
Ohnndra y Shup Singh (O .as o'of^.S 
by a Fall Bsooh of the Madras High 0 mrt 

Toe learned Judges in that ease app^I/oo 

have been of opinion that it was not the lucen 

to la°*d 'ba Privy Con nail 

to lay down any general prinoiple and toat 

their remarks shonld beoonstrued as apply, n‘ 
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only to the oa£d before them. In- this view I 
am auable to agree. Their Lordships 'oon^ 
eidered all the previoas oases and with all 
respeot to the learned Judges wLo decided 
the oase of Arumugham Chetty ?. Muthii 
Koundan (16), I am unable to adopt their 
view. On this ground, therefore, the appeal 
innet, in my opinion, fail. 

The -appeal must also fail on a farther 
ground, namely, the finding of faot that 
Gobind was separate at the time of the ezeou* 
tion of the bond, I would, therefore, dismiss 
the appeal with costs. 

Appeal digmiased. 


LAHORE HIGH COURT. 

Eirst Civil Appeal No. 2590 op 1915. 

April 25, 1919. 

Preaeni : — Sir Henry Rattigan, Kt„ Chief 

Justice, and Mr. Justice Abdal Raoof. 
JAMES SYMONDS EVANS — Plaintiff 

— Appellant 

% 

versus 

SECRETARY of STATE for INDIA 
— Defendant — Respondent. 

Malicious prosecution — ‘Malice,* meaning of ^Police 
Officer directing prosecution as resiiU of enquiry, lia- 
hility of -Secretary of State, whether liable for acts of 
officers done in discharge of duty — Tort. 

In cases of malicious proseoution the term 'malice' 
does not necessarily imply personal spite or 
grudge on the part of the defendant or his agent, 
and it exists wherever there is an improper or 
indirect motive which actuated the prosecutor io 
instituting criminal proceedings against the plaint- 
iff. [p. 961, col. 2.] 

Where a Police Officer acting in the honest dis- 
charge of his duties directs the proseoution of a 
person on a criminal -charge as the result of an 
enquiry, he cannot be held liable in damages if it 
subsequently turns out that there was no reasonable 
or probable cause for the prosecution, [p. 961, col. 2 ] 

The Secretary of State cannot be held civilly 
liable for tortious acts committed by Police Officers 
in the performance of duties imposed upon them 
by the Legislature, [^p. 952, col, 1.] 

First appeal from the decree of the Senior 
SubordiDato Judge, Rawalpindi, dated the 
24th May 1915. 

Mr. Baghu Nath SaAat, for the Appel- 
lant. 


[1620 

Mr^ Herberif Government Advdoate* foi 
the -Reepondent. - 

■ ■ JUDGMBNT.^PlaintifF, Mr. JameB 
Symonda Evana, Goaoh builder, Rawalpandig; 
abed the Se'oretary of State - for India in 
Gounoil through the Agent, North Westeni 
Railway, Lahore, for Ba. 1,50,000 as 
damagea for an alleged malioiona prQseoh- 
tion of the plaintiff by the defendant’s 
aervanta and agents, under aeotion 4119 
Indian Penal Code. 

On behalf of the defendant, preliminary 
ohjeotiona were filed to the effeot that the 
suit did not He against the Seoretary of State 
and should be brought against the Govern- 
ment offioiala alleged to be guilty of the tort 
is question ; that even if the Seoretary of State 
oould be held ordinarily liable for the torts of 
bis servants, no snob liability attaohed to the 
defendant on the faots set out in the plaint; 
that the plaint was vagae and indefinite in 
that it did not speoify who were the servants 
and agents alleged to be guilty of the wrong 
done to the plaintiff, or the aots whioh were 
oomplained of as being negligent and mail* 
oious ; and finally that it was not stated bow 
and why defendant oould be held responsible 
for the unspeoified aots of servants and agents 
not named in the plaint. It appears that 
after some oonsoUation between Counsel, for 
the plaintiff and the learned Assistant Legal 
Remembrancer, an agreement was arrived at 
as regards tbesnpplying of particulars relat- 
ing to the servants and agents alleged to have 
been guilty of the tort and as to the speoifio 
aots alleged to have been oommitted by them. 
In pursuanoe of this arrangement, aooording 
to the argument of the learned Vakil who 
appeared before ns, the third paragraph of 
the plaint, whioh bad been originally in 
general terms, was amended and a speoifio 
allegation was made that the defendant’s 
servant and agent **kDOWQ and styled as the 
District Looo. Superintendent of the North 
Western State Railway at Rawalpindi” bad, 
while aoting within the scope of his duties, 
instituted oriminal proceedings against the 
plaintiff negligently and malioioasly and. 
without reasonable oause. Mr. Herbert, who 
represented the defendant in the lower OourV 
explams that the agreement was merely to 
the effeot that the defenoe would raise no 
objeotioD if plaintiff speoified the servant or 
agent by his offioial designation and not by 
name. Six issues were fixed by the Semov 
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Sabordinate Judge, bat be found it unneoes* 
sary to deal with others than the first two. 
These were as follows 

1. Was there no reasonable and probable 
eause for the proseontinn P 

2. Was the proseoution aotuated by 
malice P 

The learned Judge in a lengthy judgment 
has disoussed the facts which led up to the 
proRecution of the plaintifi and to bis eventual 
discharge by the Magistrate, 1st Class, and has 
arrived at the oooolusion that there was no 
reasonable and probable cause for the pro* 
seontion. He has, however, dismissed p]aintiS*s 
suit on the ground that the District Loco. 
Superintendent, North Western Railway, 
Rawalpindi, was - specifically named in the 
amended plaint as the servant or agent of 
the defendant who bad committed the 
tortious act complained of and that it 
had been proved by the evidence on 
the record that the said District Loco. 
Superintendent was not the actual prosecutor 
in the criminal case, was not directly respon- 
sible for the plaintiff’s prosecution and con- 
sequently there could have been ** no malice 
on bis part in respect of the prosecution.” 
The Judge finds upon the evidence that 
neither the District Loco. Superintendent nor 
the Railway Department bad any hand in the 
institution of the criminal proceedings against 
the plaintiff, that they merely placed all the 
facts in their possession before the Police and 
that it was the Police autbori'ies who actually 
instituted those proceedings. He finds further 
that the Police authorities were also the ser- 
vants and agents of the defendant, but that it 
was unneossary to ooneider whether they bad 
acted maliciously or whet,' pr the de^* ^ .» * 
was civilly liible for the<v ion, inastu J'JQ h«» 
the plaintiff bad not alleged that, the tortious 
act of which he complained was committed 
by the Police Officers concerned. At 
the same time the learned Subordi- 
nate Judge points out that’ it was almost 
impossible for the defendant to know that the 
case bad not been launched against him at 
the instance of the Railway aut'^ crities as he 
could not know of anything that transpired 
behind the scenes and »t was only natural 
therefore, that he should have named the 
District Loco. Superintendent, Rawalpindi, as 
the person respoaaible for the proaeoution.” 
On this ground be directed the parties to 
bear their own costs. 


Plaintiff has appealed to this Court and it 
has been urged on bis behalf that upon the 
findings arrived at the Subordinate Judge 
should have allowed the plaint to be amended 
(if necessary) so as to make the defendant 
liable for the acts of the Daputy Inspector 
General of Police who actually directed the 
institution of the criminal proceedings, and 
we are asked to allow the amendment at this 
stage. On behalf of the respondent, Mr. 
Herbert, Officiating Government Advocate, 
has taken exception to the finding of the 
Subordinate Judge as regards the absence of 
reasonable and probable cause for the prosecu- 
tion and has urged that in any event plaintiff’s 
claim must fail, because the criminal proceed- 
ings against him were instituted by the late 
Mr Wallace, Deputy Inspector General of 
Polioe, whose action in the matter was bona fide 
and in no way actuated by malice in the sense 
that that term is understood in connection with 
oases of this kind, and also because the Secre- 
tary of State is not responsible for an act done 
by a Government official, not in obedience to an 
order of the executive Government but in 
performanse of a statutory power vested in 
him by the Legislature. 

After hearing lengthy arguments upon these 
points we have no hesitation in bolding that 
Mr. Herbert’s objections to the claim are 
sound. The term * malice ” does not neces- 
sarily imply personal spite or grudge on the 
part of the defendant or bis agent, and it 
exists wherever there is an improper or 
indirect motive which aotuated the prosecutor 
in instituting criminal proceedings against 
the plaintiff. In the present case it is clear 
from the evidence that the Rail way authori* 
ties consulted Mr. Wallace, the Deputy 
Inspector General of Polioe, and placed all 
the tacts in their poseessioo before him, that 
Mr. Wallace had an enquiry made by his 
Police Officers and that as the result of that 
inquiry he, in the honest discharge of his 
duties, was of opinion that a * /aaV ease 

under section 411, Indian Penal 0 ide, had 
been made out again.t the plaintiff. It is 
not and o-ver has been, eo far as we know 
suggested that Mr. Wallace bore any ill-feel! 
ing to «ardM the plaintiff or that in direoiing 
the Utter’d prosooatiou he was actuated by 

any indirect or improper motive. Even upon 

the assumption, then, that there was no 
reasonable and probable cause for the pro<eca 
tion, the present suit must, fail inasmuch as 
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one o! lie ingredients wbioh go to oonttUnle 
the tort known as malioions proseontion-— 
liamely, mUiee on the part of the propeontor— 
has not been established. Apart from this 
jeotion the snit must aDo fail on the grtnnd 
that the Seotetary of' State cannot be held 
civilly liable for tortious acts committed by 
Police Officers in the performance of daties 
imposed upon them by the Leijiplatpre [-ee 
Shivabhnjan Durgnprasad v, B€C>ettry (f iiate 
for India (1) and the remark ot Maclean, 0. J., 
in MoH Lai Ohose v. Secnfary of State for 
India (2)]. It is unnecessary for as, upon the 
view that we take, to diouss the more general 
question regarding the civil liability of the 
Secretary of Slate for wrongs committed by 
the servants and agents of Government. 

We dismiss this appeal with costs. 

A ppeal diemused, 

(1) 28 B. 3U at p 326; 16 Bom. L. B. 6.6. 

(2) 9 0. W. N. 4s6 at p. 497; 1 C. L. J. ^55. 


CALCUTTA HIGH COURT. 

Appeals from Appellate Decrees Nos. 984 

AND 1282 OF 1918. 

July 2U, 19i9. 

Fresenti — Mr. Justice Cbatterjea and 
Mr. Justice Duval. 

APURBA KRISHNA ROY and others — 

Appellants 

versus 

SYAMA CHARAN PRAMANIK and oihers 

— Respondents. 

Bengal Tenancy Act (VIll B. C. of 1886^, sa, I03B, 
]0.6, I06A, 107, lG9-itecord of Rights, entry in^Pre. 
sumvtion of correciness^Declaration that entry in 
Record of Rights is erroneous, suit for— Decision of 
Settlement Officer— Jurisdiction of Civil Court, whether 
harred—Ree judicata. 

An entry in the Beoordof Eights under the pro. 
\nBion8 of section 103B of the Bengal Tenancy Act 
must be presumed to be correct until it is proved 
by evidence to be incorrect, and, theiefore, in a 
proceeding.under stetion DT* of that Act for eetile. 
jnent of fair and equitable rent, the Settlement 
Officer, in the absence of aiiy evidence to the contiary, 
is not Oi»ly ju&titied but is bound to act upon such 
entry. [p» 963, col. 2.] 


Where : a question has in effect, though. aofc in 
e^pre^s terms^ been necessarily decided between 
par.ies to a suit, they cannot raise tha same question 
as between themselves in any other suit An any 
other form, fp 9- 4, col. 1.3 

here a question is . decided by necessaiy impli- 
cation, the decision would operate as ,re8 jndicuta, 
[p WA", col 1 ] 

Section I* f»A of the Bengal Tenancy Act does 
not lay down that the “iBBues” refeired to In the 
sec ion can only be raised by an applicant: on tho 
coptraiy, some of them from theh very nature must 
be rai.'ed by the opposite party . [p 96 * 1 , col 2 3 
After the final publication of a Record of Bignts 
the landlord applied for settlement of fair and 
equitable rent under the provisions of section 106A 
of the Bengal Tenancy Act. The tenant thereupon 
raised the objection that the land, being lahheraj, 
was not liable to assessment of rent. Tn consequence 
several issues were framed, one of them being 
whether tiie land was niskar lahheraj property of 
the tenant. The tenant, however, did not produce 
any evidence and the Settlement Officer by his 
judgment assessed certain rent upon the land. 3 he 
tenant then brought a suit for a declaration that the 
entry in the Record of Rights stating that the land 
was liable to assessment was erroneons: 

held, ( i ) that the decision of the Settlement Officer 
under section I O.s A of the Bengal Tenancy Act was 
binding upon the tenant, having regard to the provi- 
sions of section i07 of the Bengal Tenancy Aot| 
[p. 964, col. J 3 

(2) that apart from the provisions of section 107 
the suit was not maintainable under section 109 of 
the Bengal tenancy Act. [p. 954, col. J.] 

Appeals against the deorees of the Snb- 
ordinate Judge, Ist Court, Hoogbly, dated 
the 6th of February 1918, reveraing the 
deorees of tbe Mnnaif, 2Dd Court at Amts, 
dated the 20tb of July 1915, and remauding 
the Buit to bis Court to re admit it in its 
original number and to deoide it on merits. 
FACTS appear from tbe judgment. 

Dr. D N. iditter (with bim Babn Herttruha 
Chandra Quha)^ for tbe Appellants.-' These 
two appeals arise out of two suits, cne by tbe 
tenants end tbe other by tbe landlord. The 
Apreal No. 1282 arises out of tbe tenantB* 
suit and tbe other appeal arises out of that 
by tbe landlord. The principal points re- 
lating to tbe two Euits are tbe same. Tfce 
landlord, plaintiffin Appeal No. 984, bronghta 
suit for damages and prayed for injnnotion 
reBtraining tbe tenants (plaintiffs in AppiRl 
No, 1282) from oonetruoting pucca etruotures 
andmakingexeavationson tbe land in dispute* 
Tbe tenants* suit was for a declaration that 
an entry in the Beoord of Rights flat the 
land held by tbe tenants was asBeesable 
to rtnt WBB wrong. The 6rBt Court 
ti ltd the BoitB together and partly decreed 
the landlord’s spit and dismissed the tenenti' 
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Bait, bolding that the suit was barred by res 
judicata and was, therefore, not maiotaiDable. 
The tenants appealed in both these cases and 
the learned Judge held that the tenants' 
suit was not barred by res judicata and 
remanded the ease for trial on the merits. 
Agaiost that deoision the present appeals 
have been preferred. After the 6nal 
poblioation of the R^sord of Rights we, the 
landlords, inEtitnted prooeedings for settle^ 
ment of fair rent nnder seotion 105 of the 
Bengal Tenaney Aot. The tenants oontesUd 
the suit and the Settlement Officer deoided 
in our favour. I submit that bis deoision 
operates as res judicnta on the question 
whether the lands held by the tenants are 
rent free or not as, in the absence of 
evidenoe to the oontrary, the presumption 
of oorreotness of the entry in the Reoord of 
Rights stood unrebutted. Henoe no sob- 
sequent suit is maintainable on the question 
thus expresEily deoided by the Settlement 
Offioer. Refers to Gregory v. Molesuorth (1), 
f’uhlwat^ Singh v. Maf ara a Mohessur Huksh 
Singh (2), eeotions L07 and 109 of the Beogal 
Tenanoy Aot. The order of remand is, 
therefore, bad and as upon this question 
the other appeal depends that should also 
be decreed. 

Baba Mnnmctha Nath Roy, for the Re» 
spondents,— submit that the Settlement 
Officer having deoided the suit ex parte as 
would appear from bis judgment, the 
prooeediuga oannot be said to* operate as 
res judicata Farther the question as to 
whether the land was rent-free or not 
was not expressly raised and decided in 
those proceedings. Sections 107 and 109, 
Bengal Tenancy Aot, do not apply. Refers 
to Parhati v. Toolsi Kapri (3), Nawob Bahadur 
of bAurshid'ibad v, Ahnad Hussarn (*1). Under 
these oiroumstanoes the question of res 
judicata does not aripe. 

JUDGMENT. 

S. A, No, i282up 191S. 

This appeal ariEes out of a suit 
for a declaration that. an entry in 
the Reoord of Rights, stating that the 
plaintiff held the land in dispute nnder 
the defendant and that the land was liable 
ypd) (1747) Ark 2« E. R. PPO. 

(2> 12 B L- R. a-il at p. (P.C.)} 18 W. R. 182- 
2 Suth P. n J. fiPO; .S Sar. P. U. .1. ’6B. ’ 

(3> 20 Ind. Ons \, Ig r‘. W. N. 6'>4: 18 0. T.. J 128 

(4) 36 Invi Cas #<95; 21 0. W,N. !C0l 2.6 0 L J* 
440. 78 », V. J. 


to assessment of rent, is erroneous, the 
lands being nishkar (rent-free). 

The Court of Brst instanoe held that the 
order of the Settlement Offioer under seotion 
105 of the Bengal Tenanoy Aot operated as 
res judicata. That deoision bae been set aside 
on appeal by the learned Subordinate Judge, 
who remanded the suit for trial on the merits. 
As against that deoision, the present appeal 
has been preferred by the defendants. 

As stated above, in the Reoord of Rights the 

land was entered as Mai land liable to assess* 

$ 

ment of rent. After tinal publication of the 
Reoord of Rights, tbe landlords defendants in 
the present case applied for settlement of fa>r 
and equitable rent under tbe provisions of 
section 105 of tbe Bengal Tenancy Aot. 
The present plaintiff thereupon raised the 
objection that the land was not liable to 
ae^^esement of rent, it being lakhraj. Save* 
ral issues thereupon were framed, one of 
them being whether the land in suit is 
nishkar lakhraj property of tbe defendants. 
Tbe defendants, however, did not produce any 
evidenoe and tbe Settlement Offioer by his 
judgment, dated tbe 19th November 1913, 
assessed oertain rent upon the land. Tbe 
Settlement Offioer in his judgment stated 


that the Jande were reoorded in the names 
of tbe defendants as tenants under 
the plaintiffs and noted as being liable to 
assessment of rent in the Reoord of Rights. 
He further said that tbe defendants had 
failed to produoe any evidenoe after the 
framing of the issues and so tbe oases bad 
been proceeded with ex parte. 

It is contended before ns that there was 
no deoision by the Settlement Offioer 
that the lands were not lakhraj. 
But the defendants expressly raised 
tbe issue whether the land was nishkar 
lakhraj and did not adduce any evidenoe 
upon that issue. The entry in the Reoord 

ino ander. the provisions of seotion 

lOd B of tbe Bengal Tenanoy Aot shall 
be presumed to be oorreot until jt 

18 proved by evidenoe to be inoorreot. The 
Reoord of Rights was before the Settlement 
Officer and was expressly referred to by 
him in bis judgment. In the abeenoe of 
any evidenoe to show that it was inoorreot, 
the Settlement Offioer was not only justi. 

and to act upon that record, 

19 what he meant by saying that the ca^ 


INDIAN OASES. 


^54 

AFORBA KRISHNA ROT V, 8TAHA OHARAN PRAHAMIK. 


bad been proceeded with ex parte. The 
landlord had nob to addaoe any other evi- 
dence except to produce the Record of Rijrhts 
and it was upon that record that the Set; 
tlement Officer proceeded and fixed the rent. 

We do not see, how, in these oiroam- 
stances, it can he said that there was no 
decision by the Settlement Officer. 

It may be pointed oat that where a ques- 
tion has been necessarily decided in effect 
though not in express terms between parties 
to a suit, they cannot raise the sam^ 
question as between themselves in any otbei^ 
suit in any other form. See Gregory v 
Molesworth (1) and Soor)omonee Dayee v> 
Suddnnund Mohapa tier (6). It may also he 
pointed out that where a question is decided 
by necessary implication, the decision would 
operate as res judicata , See Puhlivan Singh v. 
Maharaja Mohessur BuJesh Singh (2). 
We have referred to these authorities only 
in answer to the argument advanced that 
there was no express decision as to the land 
not being lahhrajt but it seems to us, taking 
the judgment as a whole, that there was 
a decision upon the question raised before 

us. 

We think, therefore, that the decision 
of the Settlement Officer under section 
105 A is binding upon the plaintiff in 
the present case, having regard to the 
provisions of section 107 of the Bengal Ten- 
ancy Act. 

Apart from the provisions of section 
107, we think that the present suit cannot 
be maintained under the provisions of section 
109 of the Bengal Tenancy Act. That 
section lays down that subject to the 
provisions of section 109A, a Civil Court 
shall not entertain any application or suit 
concerning any matter which is, or has 
already been, the subject of an application 
made, suit instituted or proceedings taken 
under sections 105 to 108, both inclusive.’* 
In this case the question whether the 
land is iafchraj, was the subjeot matter 
of an application under section 105 A. of the 
Bengal Tenancy Act before the Settlement 
Officer. 

It was contended that the question was 
not raised by the landlord but by the 
tenant in bis objection and that, therefore. 

(6) 12 B. h. R. 304 at p. 315 (P. C.)5 20 W. R. 
1^77} L A. Sup. Vol. 212} 3 Sar. P. U. J. 2C5. 
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it was not the subject of an applioation* 
But we think it is unnecessary that the 
question should be raised by the applicant 
before the Settlement Court, because section 
105 A clearly refers to the 'issues.** It 
says: — 'Where in any proceedings for the 
settlement of rents under this part, any 
of the following issues arise, (a) whether 
the land is or is not liable to the payment 

of rent, &c«, &3 the Revenue 

Officer shall try and decide aucb issue and 
settle the rent under section 105 accord- 
ingly.” It does not lay down that tboss 
issues can only be raised by the applicant; 
on the contrary, some of them (from their 
very nature) must be raised by the opposite 
party. 

The learned Pleader for the respondent 
referred ns to the case of Nawab Bahadur 
oj Murshtdabad v. Ahmad Hussain (4), but 
that case merely lays down that 'section 
109 requires that the civil suit should have 
for its subject a matter which has already 
formed, and not one which might have 
formed, the subject of an application under 
section 105.** There the question which formed 
the subject-matter of the suit before 
the Civil Court was never raised before 
the Settlement Court and the dioision, 
therefore, does not affect the case before 
us. 

We were also referred to the case of 
Parbaii v, TooUi Kapri (3). All that the 
case decided is that "the decision of a 
Settlement Officer to which the force and 
effect of a decree of a Civil Court is given 
by seoiioD 107 of the Bengal Tenancy Act 
does not include au order of dismissal of a 
suit under seotioD 106 of the Act for default, 
the word decision* implying an adjudication 
on the merits.** 

In the present case, as we have seen, 
the question was directly raised and there 
was an express issue on the point and 
even though tte defendant did not adduce 
any evidence in Court, the decision of 
the Settlement Officer was open to appeal 
and to second appeal to this Court. 

In all these oiroumstaoces, the order of 
the Subordinate Judge remanding the case 
must be set aside and the decision cf the 
Court of first instance dismissing the suit 
must be restored with costs in all Courts. 

It appears from the order passed by 
Teunon and Walmsley, JJ., on the 13th 
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P«briiary 191^ tbat tbe appeal was dismissed 
against the minor respondents Nos. 3, 4, 
and 5, as the appellant’s Pleader informed 
the Court that the appellant woald not 
proeeed against them. The appeal will, 
therefore, stand dismissed against the said 
respondents. 

3. A. No. 984 OF 1918. 

In. the view we have taken in Seoond 
Appeal No. 1282 of 1918, tbe deoree of the 
lower Appellate Court in this ease is set 
aside and the ease sent haok to that Court 
in order that the questions other than that 
dealt with by ns in Seoond Appeal No. 1282 
of 1918 may he deoided and tbe oaee disposed 
of aooording to law. Costs to abide tbe 
resnlt. 

It appears from the order passed by 
Tennon and Walmsiey, JJ., on tbe 13»h 
February 1919 that tbe appeal was dismissed 
against the minor respondents Nos. 3, 4, and 
5 as tbe appellant’s Pleader informed 
the Court that the appellant would not 
proceed againet them. The appeal will, 
therefore, stand dismissed against tbe said 
respondents. 

Stti/sIdfSTWtssed. 


LAHORE HIGH COURT. 

First Civil Appeal No. Ib69 ok 1914. 

April 29, 1919. 

Fretent: — Mr, Justice Soott Smith nod 
Mr, Joetioe Broadway. 

GAHL SINGH and OTHt.hS PLAlMiKKa 

APPELLA^TH 

Venun 

SU-RJAN SINGH ANL AKOrUEB — Dekesdants 

-- RKcPONOEKTS, 

Hindu havj—Iitiliijioufi undoivifunt — Buoga, riykt 
of management of, iciitthcr cun he transjerred. 

A bui^a being paiUy religious and partly charit- 
able, the office of m>ii.agcr of a bunga partakes of 
the nature of a roligioos office and cannot be alienat- 
ed in the ab»enco of a custom justifying such 
alienation, [p. 968, col 1.] 

First appeal from the deoree of tbe 
Distriot Judge, Amritsar, dated the 23rd 
June 19i4. 

The Hon’ble Pandit Sheo Naratu and 
Mr. Sewa Ram Singh, for the Appellants. 


Dr. Qokal Ohand Narang, Lala Moii Sagar, 
Diwan Sam Lai and Bawa Harcharan Das, 
for tbe Respondents. 

JUDGMENT. — Tbe suit out of whioh 
this appeal has arisen was instituted in 
tbe following oiroumetanoes: — 

One Sardar Partab Singh was the 
owner of moveable and immoveable pro* 
perty valued approximately at rnpees three 
lakbe. He died eomewbere in the year 
1873 leaving him surviving a widow, 
Sardarni Partab Kaur, but no issue. 
Sardarni Partab Kaur obtained poEseesion 
of her deceased husband’s estate, and on 
the 6tb of January 1881 executed a 
supuTdnama in favour of Mabant Chanda 
Siugb, which is printed at page 7 of the 
paper- hook and in which it is stated 
that the Sardarni had made the Samadh 
of Sardar Partab Singh atd certain pio* 
pertiee teal/. These properties are detailed 
in the said deed, and it is declared that 
they together with the eaid Samadh were 
to lemain in charge of Mahant CLanda 
Singh, who would receive the income 
derived fiom tbe properties and would be 
responsible for all necessary rei airs and 
maintenance. He was not, however 
autborieed to sell or mortgage any of these 
properties and the Sardarni retained tbe 
right to diEmisB tbe said Mabant at will. 
Tbe properties thus dedicated were detailed 
in tbe said iupurdnama and consisted of bouses 
and shops, situated in Katra Sabnnian 
and Katra Cbauiaeti Atari also known as 
Kanlayan. Tbe shops sitnafed in tbe 
Katra Sabunian were said to have been 
purchased by the Saidarni out of her 
Si ridban. 

On the 25th of November 1882, the 
Sardarni exeonted another document in 
favour of the same Mahant Chanda Singh, 
This document is printed at page 47 of 
the paper book. It was described and 
registered as a “Will” and by it some 
property situated in Katra Ahlnwalian was 
also made tcakf. In it the Sardarni states 
that her husband had died about 9 years 
previously and that before his death he 
had made a Will expressing a desire that 
after his demise his Samadh should be 
ooLstruoted in his residential haveli at 
Amritsar and that the-Granth shonld always 
he recited in the paid Samadh, Further 
&jadabort shculd be opened in connection 
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with tbfi said Samadb, houses were to be 
oonstruoted for the comfort rf fakirs and 
Sadb Sangrat and that the whole of the 
Immoveable property situated in Eatra 
Abluwalian should be attached to the 
Samadh and that the iada^art should 
continue permanently. The document then 
goes on to recite the fact that in order 
to carry out the paid wishes of her 
deoea<^ed husband and for his spiritual 
benefit, the Sardarni had constructed bis 
Samadh and had also builfc a temple, 
that further she had opened a langar and 
sadohi-rt according to his wishes which are 
still in existen''e, that she had purchased 
certain bouses from her own private funds and 
had dedicated all these houses for the upkeep 
of the Samadh. ezeonting and registeriog a 
tffakfnama in favour of Mahant. Chanda 
Singh on the 6th of January 1881. As, 
however, the income of the said ttakf 
proper' y was not soffisient to meet the 
expenses of the lavgar, the sahbart^ the 
Samadb and the recitation of the Granth, 
therefore, in accordance with the late 
Sardar*8 wishes and for the sake of his 
good name the property in Katra Ahluwalisn 
had also bseu dedicated ani made tvukf 
in order that it might bs used as a 
public sitting place where fa'drs might he 
comfortably lodged and the langur and 
sadahart might continue for ever. The 
property was then described in de ail and 
it was declared attached to the Samadh 
aforesaid to be considered as wil'f property. 
It was to remain in the bands of Mabant 
Chanda Singh, who was to receive the 
rents and out of the Fame defray the 
expenses in oonoeotion with the Samadh, 
the recitation of the Grantb, etc., and to 
open a langur sadab rt in the name of tbe 
Sardar for feeding Sadbus and others. 
Tbe property was not to be sold or mortgaged 
cr alienated in any way, but tbe Mabant 
was empowered to make over the property 
to any of bis Chelas, tbe Nirmala Sadbs. 
The document then goes on to recite that 
tbe said Mahant bad been lawfully pat 
in possession of the above noted property, 
and two advantages are menr.iooed as 
accruing from tbe dedication of tbe property 
for the purposes inentioned:^ 

(l) *'Jbat tbe good memory of the 
Sardar will always be kept in tbe woild,” 

and 


That a good reward will be given 
in the world to come.” 

As has henn said above, this document 
wan registered as a Will. 

Oo the 7th of April )8?3 oertaiu rever* 
sioners of Sardar Partab Singh instituted 
a suit against Sardarni Partab Kaur and 
M-ihant Chanda Singh, asking for a 
declaration to the effect that an alienation 
by tbe widow of imm'^vaable propsrty to 
the value of Rs. 9,500 ahould be declared 
null and void after her death. This suit 
related to the property referred to in the 
supurdn tma, dated tbe 6th of January >881 
and in paragraph 5 nf the * plaint (page 

11 of the paper book) it was stated that 
tbe Sardarni had ezecatel a Will in. 
favour of Chanda Singh in respect of other 
im iioveible prooerty and that as the 
Sardarni had a life-interest in tbe property 
and as tbe Will came into force only 
after the death of the testatrix, it did 
not injure their rights and, theiefore, no 
claim was made with regard to the pro* 
perty dealt with under tbe said Will in 
that suit. Tnat case was decided against 
the reversioners up to the Chief Court, 
vide page l8 of tbe paner-book. In their 
Judgment tbe learned Judges of the Chief 
Court held that it bad been established 
by trustworthy evideuce that tbe late 
Sardar authorized tbe building of tbe 
Samadh and Shivala and tbe making of 
provi-^ioo for their mainteuanoe and that 
tbe widow was simply carrying out his 
instructions. They considered that the pur^ 
pose for which tbe alienation wan made was 
a necessary one, rts,, to provide funds for the 
maintenance of her husband’s Samadb and 
that it was justifiable under the oiroum- 
stanoes, an expenditure of Rs. 30 to Rs. 35 a 
month for tbe maiQ’‘>eGance of his Samadb 
and for other charitable purposes not being 
considered excessive having regard to the 
fact that the late Sirdar had left property, 
worth rupees t^o or three lacs. 

Obanda Singh having died, on the 29th of 
November 1907 tbe Sardarni executed a docu- 
ment in favour of Chanda Singh’s Chela, Sur- 
jan Singh. This document is printed at page. 

1 2 ^ of the paper book and recites the fact 
that tbe Sardarni had, in accordance 
with her husband’s winbes, built a samadb 
for his spiritual • benefit and bad ooostruoted 
a temple and other buildings along^ wtiRl 
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the SAmadb, and to meet the expenses oE the 
Dharm A.rtb had exsoated a wikfnarni on the 
6th of Janaary 18^1 dedioating aertaio pro- 
perties for necessary nses, that Mahant 
Chanda Singh bad carried oat bis duties 
properly, bat that as the income of the pro- 
perty attaohed to the Samadh had proved 
insaffioient, the Sardarni bad dedicated 
certain other property Babseqaeotly, that as 
her collaterals had been opposed to her, she 
feared that they would not make proper 
arrangements with regar>l to the Dharm 
Arth property and tbatsbe, therefore, io order 
to prevent any interference on their part, 
made over the whole of the dedicated property 
and the Samadh to Obaoda Singh’s sooces-or 
and Chela, Sarjaa Singh. Sarjan Singh was 
appointed to carry oat the daties regarding tbe 
dedication and no right was reserved either 
for tbe Sardarni or, after her death, for tbe 
relations of her bnsband to interfere in the 
management of tbe property hy Sarjan Singh, 
who was appointed in perpetuity, his Ohelaa 
BQooeeding him on bis death. 

On tbe 3rd of Jaly 19 13 Sant Harnam 
Singh, special agent of Sardarni Partab Kiar, 
executed a document in favour of Madant 
Budha Singh, tbe Sardami’s religious pre* 
oeptor, by which the Sardarni purported to 
makeover a certain Banga in Amritsar t> the 
said Mahant Badha Singh. This Bjnga 
was gifted to Mahant Badoa Singh, an 1 tne 
descendants of the original founders were 
deprived of all manner of control with regard 
to it. 

On the 9th of Sspbeaiber 1913 Sirdarni 
Partab Kaur died, and on the I9ch of 
January 1914 tbe present suit w:i8 irr<titiUed 
by the plaintiffs appellants ugainat the 
defendants, Sutjan Singfi and Oa-1ba 
Singh, in which the plaintills-appeliaLits 
sought to obtain pos-iesaion of tbe property 
situated in Katra Abluwalian aud the 
Banga. Tbe defence set up was teat the 
Sardarni bad acted in acoordanos with the 
wishes of her deceased basbAiid in baiidiug 
the Samadh and S!<ivala aud opeuing a 
S'idabarf and hvi'jvr to perpetuate his 
memory. It was pleaded that the property 
in suit bad been delicate i by a regis- 
tered deed on the 25th of November »8d2, 
since when it bad been in tbs possessiou 
of Sarjan Singh and bis predeosssor, 
Chanda Singh, that as tbe pUiotiffj had 
tiiken no action with regard to the property 


in suit when they insHtnted their suit 
referred to above in 18*3, the present 
suit was barred; tnat it bad been held 
np to tho Chief *oart that tbe dedication 
of property yielding an income of Rs. 30 
to Rs. 35 per mensem was JastiBed and 
that the Sardarni had been competent to 
do what she did. With regard to tbe 
Banga, it was pUaded that the Sardarni 
bad been the proprietor and in possession 
and that she was jastided in making the 
gift in favour of her spiritaal Qara and 
in doing so only intended to secure 
spiritual beoedt for herself, her husband 
and his ancestors. It was farther pleaded 
that imp ovemeots' had been made at a 
cjst of R^ 1.4)5, and it was argad that 
in any event the plaiotiff-t shoald be called 
upon to pay this sam if tbeir suit for 
possession were decreed. The learned 
Di.itrict Judge considered that the deed, 
dated tbe ^dob of November 1882, was a 
deed of gift or endowment and not a 
Will, inasmaoh as pos^e^sion bad been given 
at the time and teat as the reversioners 
had remained silent for 3 1 years, tbeic 
silence was * anaocoanCable.” He also held 
that a widow was competent to alienate 
property, in which she bad a life interest 
only, for legal necessity and that charitable 
purposes and spiritaal beQe6t8 were incluied 
in the category of Ir-gal necessities. R9. 
ferring to the judgment of tbe Chief Oonrfc 
in the sait instituted in 1883, the learned 
Uiitriot Judge poiuted out that it had 
been there held that as the Sardar had 
left property of considerable value the 
amount alienated at tbe time could not 
be regarded as excessive. He considered 
that the action taken by the Sardarni 
had been io accordance with the wishes of 

her deoeaeed husband and for his epiritual 
beneht. 

With regard to the Banga, he aonsidered 
that an alienation made in order to beneht 
hereelf her hnaband and hia anoeatora in 
after life could not ba questioned. The 
value of the Banga being small and the 
value of the property inherited by the 
reversioners being large, he oonsidersd the 

alienfttmn ^.\.A pUiaCiff^^ 

preferred 
Me. eSueo Naraio, and 

Moti Sigar for the 

ot opinion that the 


alienation valid, 
therefore, dismissed, 
this appsal through 
after hearing Mr. 
respondeats we are 
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appeal mast saooeed. With regard to the 
Bnnga, it was held in ^ehr 8tngh v. Socket 
Singh (l) that suoh institations being 
partly religions and partly charitable, the 
office of manager partakes of the natare 
of a religions office and that the sale of 
the right of management for the personal 
gain of the vendor was, therefore, invalid. 
■The natnre of a Bnnga is given in 
the said rnling and need not be here 
repeated. With regard to this partionlar 
Bnnga in Bait, Sardarni Partab Kanr in 
1899 institnted a snit for the removal of 
Bhai Kishen Singh, who was then the 
Bnngai. In that suit, which was decided 
on the Slst of January 1901, vide page 29 
of the paper book, it was held that the 
Bnnga had been founded by the ancestors 
of Sardar Partab Singh and that the 
family of the said founders were entitled to 
the management and to appoint a Bnngai. 
Mr. Bam Lai on behalf of the respondent 
contended that the alienation of the Bnnga 
had been made for the benefit of the sonl 
of the deceased Sardar and that the Sar- 
darni had power to make the alienation. 
He urged that as the alienation was by way 
of gift, it should be upheld and referred us 
to Ramanathan Ohetty v, Murugappa Ohetty (2) 
in support of the proposition that a trnstee 
could divest himself of his trnsteeship 
when by doing so he obtained no personal 
gain. That decision, however, does not 
appear to have any bearing on the present 
case. Here it seems perfectly clear that 
the (Sardarni acted as she did with a view 
to depriving the reversioners of their right 
to manage this Bnnga and appoint^ its 
Bangui. The right of managing a religious 
or charitable endowment cannot be alienat* 
ed in the absence of a custom to the 
contrary (and here no such custom is even 
alleged), vide Bam Krishna’s Hindu Law, 
Volume II, page 451. and the oases therein 
cited. There was thus no justification for 
this gift. 

With regard to the question of compen- 
Bation for improvements, our attention is 
drawn to the statements of oariaio wit- 
nesses who state that certain sums of 
money had been expended by Budha Singh 

(1) 35 Lud. Gas. 620i 9 P. E. 19l7i 151 P. W. R 
1916; 17 P. li. R. 1917. 

(2) 27 M. 192 


on repairs that had become neoessaiy# 
The document was executed on the 3rd 
of July 1913 and the Sardarni died on. the 
9th of September 1913, The improvements 
thereon could not have been very great dar- 
ing this period. It was contended, how* 
ever, that as a matter of fact this doj^u* 
ment was merely evidence of the gift 
which bad already been made many years 
prsviously. It is true that in the deed of 
gift a pluvious gift of the same property 
is referred to, but when that took place 
it did not state. The property, left by 
the deceased Sardar was considerable and 
we are unable to see why this particular 
Bnnga should have been allowed to fall 
into disrepair. We have no hesitation in 
holding that the gift of the Bunga was 
beyond the power of the Sardarni and that 
the respondent is not entitled to any sums of 
money ezpitnded in connection with repairs. 

Turning now to the alienation of the 
property in Katra Ahluwalian, it was con- 
tended by Counsel for the appellants that 
no legal necessity had been made, .out 
Justifying this transaction. Farther it was 
pointed out that while the Sardarni was 
competent to alienate the property she 
did in 1881, she was not justified in mak- 
ing any further endowments. It appears 
that the whole of the property left by the 
deceased Sardar in Amritsar has now been 
alienated and it was contended that the 
subsequent alienations could not in any 
way be justified. With regard to the con- 
tention that the deed of the 25th of Novem- 
ber 1882 was a deed of endowment and 
not a Will, it was pointed out that what- 
ever the nature of the documeut might 
aotually be, it was drawn up as a Will and 
registered as such, that, therefore, ^ the 
plaintiffs-appellants ware not in a position 
to know its actual contents and that, 
therefore, their omission to include the 
property it related to in the suit brought 
by them in 1883 could not in any way 
affect their present rights. In the plaint 
filed by them in 1883, they distinctly re- 
ferred to this transaction describing it as 
a Will and pointing out that ioasmuch as 
the Will oaly took effect after the demise 
of the testator, they did not include any 
property devised by the said Will. No at- 
tempt was then made to . assert that ^ the 
document was not a Will. In our opiniQQ 
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tbo plaiDtiffs-appsllanta did all that they 
were boand to do in the matter. They 
were not aware that the so called Will was 
really a deed of endowment and in a way 
they foreshadowed the present enit, Their 
silence is clearly aooonntable, and we are 
unable to see that the said silence can be 
regarded as prejndicingr their interests in 
any way. As to the power of a Hindn widow 
to alienate property for the spiritual beneht 
of the last male holder, we were referred to 
B. D. Sirvya*a Hindu Woman’s Estate, page 
195 and page 19J. Oor attention was also 
drawn to Huran Dai v. J>i .Voratn(3), Ohoora^ 
mani Dasi v. Bairiya Bath (4), Ramktwal 
Singh V. Ram Kishore Das (5) and Harmanage 
V. Ram Gopal (6) and it was contended 
that an alienation made by a widow should 
not be for her own benefit hot for the benefit 
of the last male holder. Mr. Muti Sagar, 
on the other band, referred us to GoVcctor c-f 
Magulipatam v Cataly Vencata Narrainapah 
(7), F.hub Lai Singh v Awtihya Misser (8) and 
pages 200-20^ of Sirvya’a Hindn Woman’s 
Estate. It is not, however, neoesssary to 
disonsd ibe«e rulings in detail, as there 
is no real dispute be ween the parties 
on the Question. Clearly, whether or not an 
alienation made by a widow is fur the 
benefit of her deceased husband is a question 
of fact to be decided on the oirourastanoes of 
each case Similarly whether or not the 
amount of property alienated is excessive is 
a QQestioD that has to be decided according 
to the relative values of the total estate and 
of the property alienated. No rule of Hindu 
Law nor any other authority has been cited 
laying down any definite fractional proportion 
that can be regarded as being within the 
competence of a widi-w to alienate. In the 
present case it will be seen that in 1881 the 
Sardarni dedicated oorta;n property, which 
dedication was subseguently attacked by the 
reversioners, it appears from the judgment 
of the Chief Court that this alienation was 
justified, as having been authorised by the 
deceased Sardar and also by the fact that the 
value of the property alienated could not be 

(3) 4 A 4«2: A W. N. 0882) 115. 

(4) 32 C. 473. 

(5) 22 G. nOB. 

(6i 19 Ind Cas. 417; 17 G. W. N 782. 

(7) fi M. I A. 629: 2 W E (P. C )* 1 Suth P 
0. J. 476; 1 8ar. P 0. J. 820; 19 E. E. 6U. 

(8) 31 Ind. Gas, 433; 43 C. 574; 22 C. L. J. 346 . 


regarded as excessive having regard to the 
value of the estate left by the said Sardar. 
Now the learned Judges of the Chief Court 
say that what bad been authorised by the 
deceased Sardar was the building of the 
Samadh and Shtvala and the making of pro> 
vision for their maintenance. This the 
widow had carried out and property had 
been endowed. No mention was then made 
of any langar or sadabart. The Will or ex- 
pression of the Sardar’s wishes (for it was an 
oral and not a wriMen Will) was subsequently 
further amplified in the deed dated the 25tb 
November 1882. There is, however, not a 
tittle of evidence on the record to support this 
fact and, as pointed out by Mr. Sheo Narain, 
the first contention appeu: ^ hare been that 
it had been the desire of baiw Partab 
Singh that a Samadh and Shtvala alone 
sbotild be built. We are uoable to see any 
reason for holding that the widow wa^ carry- 
ing out any r X pressed wish of her deceased 
husband when she thonght fit to eitabli&h a 
langar and sadahart and endowed property 
for that purposs. It is also curious thaV the 
widow should have deemed it necessary to 
establish a langar and sadaburt nine years 
after the death of her husband. It would 
appear that the deceased lady was very much 
under the influeLse of Nirmala Sadhs and 
that it was they who induced her to make 
these subsequent alienations. Had the deceased 
Sardar really expressed any wish or made 
any Will to the effect that a langar and 
sadabort should be established in connection 
with hie Samadh, it is a little difiScuU to 
understand why his wishes were not given 
effect to in 1881 when the first deed cf dedi* 
cation was exeooted. It will be seen that in 
the deed of the 25th November 1832 it is 
Slid that the income of the houses already 
made waqf was not sufficient to meet the ex- 
penses of the langai, the sadabast, the Samadh 
and the recitation of the Qranth. There is 
nothing to show that the income of the 
ujaqf property was not sufficient to meet the 
legitimate expenses in connection with the 
Samadh, Shivala and the recitation of the 
Granth therein. In these oiroumstanoes we 
areof opinion that there was no jnstification 
for the alienation of the property in suit 
and we accordingly accept this appeal and 
grant plaintiffs-appellants a decree for nos. 
session of the properties in suit. The 
spondents will pay the costs of the appellant 
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tfaroughont: Snrjan Singh and Badba Singh 
will pay the oosts in the proportion of 6 to’l. 

Appeal accepted^ 
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PATNA HIGH COURT. 

Appeal Pdou Appellate Decree No. 615 

OF 1918. 

January 9, 1920. 

Present: — Mr, Juf^tioe Adami. 

KISUN PRASAD SINGH AND others 

< — Appellants 
tersus 

SURAJ NARAIN PRASAD SAHI — Plaint- 
iff AND OToEE^ — DEPENDENTS 2 nD PAt-TT— 

Respondents. 

LimitaHo7i Act 'IX of 8ch 1, Arts 142, 144— 

Possession, suit for^Record of Rightfi, entry in, in 
favour of defendant ^Limitation - Burden of proof. 

In A suit for the recovery of possession, where the 
entry in the Record of Rights is in favour of the 
defendant, the plaintiff must prove his possession 
within twelve years of the suit, [p, 661, col J.] 

Appeal trom a deoisioD of the Distriot 
Judge, MezaSerpur. 

Messrs. Ra.endra Prasad and Sambhu Naran, 
for the Appellants. 

Messrs. Qanesk Dut Singh and S. N. hai, 
for the Respondents. 

JUDGMENT. — The plaintiff in the suit 
which gave rise to this second aop«al 
alleged that the lands ip dispute fell into 
bis pUU urder a Gollaotorate partition, but 
that the defendants 1st party bad fraudu- 
lently procured tbe entry of their names 
in respect to the lands in tbe Settlement 
Record and had dispossessed him from 5? 
hathas in plot No. hOA and threatened his 
possession of 10 dhurs of plot No. 304 
and 2 kathas of plot No. 267. 

The defendants on their side claimed 
the lands as part of their patii and as 
having teen all along in their poascEsion. 
They also pleaded limitation. 

Tbe suit was instituted on tbe 16th 
December 1913, and about two mentbs 
later a Commissioner was appointed to 
report whether tbe land was in tbe patti 
of tbe plaintiff or in that of tbe defendants. 
Tbe Commissioner first reported io favour 

of tb9 defeuacts, but on objection by tbe 


OASBiB. . [1926 

plaintiff was directed td make a secotfd 
enquiry which resulted in report 

favourable to the plaintiff. The defendants 
then in their turn objected and asked for 
tbe examination of the Commissioner and 
for a postponement of tbe hearing-, • but 
the 0>urt ref used the request and proseedr- 
ed to try the case. The plaintiff appeared 
himself alone for examination, and' the 
defendants, owing to tbe- Court’s refusal of 
their request for time, declined either to 
cross-examine the plaintiff or to oall .witv 
nesses of their own. The Man«if then 
proceeded to deliver judgment a'^d ‘decreed 
the suit ex parte,' basing his findiug dnibe 
plaintiff’ <9 evidence and tbe secoid report 
of the Commissioner. 

There was an appeal to the Distriob Judge 
who upheld the Munsif’s judgment, but 
second apptal to this Court the decree of the 
District Judge was setas'd^and the judgment 
eni decree of the Munsif vacated. Tbe 
Cise was remanded to the Maostf’s Coirt 
with a direction to obtain the atteudapos 
rf the Commissioner ani to^ allow both 
parties to examine him. He was not to 
allow either party to oall further evideucp 
but was to hear arguments and pass 
juigmsnt on the basis of the evidence of 
the Commissioner. 

Oo remand the Mnnsif found that the 
fevtlement entry was correct and that 
tbe defendants were in possession at 
tbe time of tbe settlement and oon- 
limed in possession, and tt^at the plaintif 
h>*d failed to show that be was in 
possession before 1320 or t*'at be bad 
be)u in possession wichin 12 y^ars of tbe 
suit. He held the suit to be barred by 
limitation. At tbe same tims be decided 
that the disputed landf fell in the plaint- 
iff's pa^ft. He dismissed the suit* , 

On appeal the Additional * Subordinate 
Judge reversed tbe fiodingof tbe Munsif, 
holding that as title was foand with the 
pl«intiff aod the defeu'fants bad failed to 
filj the Settlement khatian to show when 
the racori was fiaally published, the Man- 
eif was not ^aticled to hold that posses- 
sion sin^e tbe entry in the record amounted 
to possession for years adverse to the 
plaintiff. He held tbat the’ suit' was not 
barred and so decreed the appeal and the 
suit. 
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The only qneation arising in this seaond not oome to any finding that the plaintiff 


appeal is one of limitation. 

The learned Additional Subordinate 
Judge ban laid muob etrass on the fact 
that the defendants did not produce the 
'Settlement Ehatian showing them to b3 in 
poaseseioQ. Considering that in his plaint 
the plaintiff admitted that the settlement 
entry was .against him, it was not neeesiary 
.that the Khatian sboold be produced to 
throw .the onus on the plaintiff of showing 
ihat^ the entry was incorrect. The plaintiff 
examined himself only to rebut the pre* 
sumption. With regard to the date of .the 
final publication of the record, it is well 
.known by the Courts in Mozafferpor that 
there Lave been no settlement proceedings 
in the district since 1900 at the latest, 
so that the Munsif was justiBed in finding 
that a possession dating since the final 
publication of the settlement bad become 
in 1913, when the suit vas instituted, a 
possession for more than 12 years. 

With regard to the allegation of fraud 
in proem ing the entry, in the Settlement 
Record, the plaintiff produced no evidence, 
BO that it cannot be held that there was 
any fraud 

The learned Additional Subordina^ Judge 
argues that prior to 1907, the Settlement 
Officer had no power to decide questions 
of title between proprietor and proprietor, 
but the fact is that in the Settlement 
Khatian the entry relates not to title bnt 
to possession; the defendants were fonnd 
in possession and the plaintiff bailed to 
prove that be had ever been in possession. 
It may be true that niider the partition 
the lands in dispute fell within the p'ltti 
of the plaintiff, bnt he has failed to show 
that he was ever in possession. The 
burden of proof in this case was on the 
plaintiff to show that be was in possession 
sometime within twelve years of the suit; 
to .show an anterior title was not sufficient— 
yiohima Okuhder Motoomdar v. Monesh Ohun- 
der HJeoghiiX)^ iiahammud AmnnvXla Khan 
v. Badan Singh (2), Dharani Kanta Lahiri 
Ohotodhurg v. Qabar Alt Khan (3). The 
learned Additional Snbordinate Judge has 

(1) 10 0. 473j 16 I. A. 28; 6 Sar. P. 0. J, 321. 

(2) 17 O. 137; 23 P. a. 1890; 16 I. A. 148; 6 Bar, 
p. 0. J. 412: 13 Ind. Jur, 330. 

^8) 18 lod. Cas. i7; 17 0. L. J. 277; 25 M. L. J. 95; 
13 M. b. T. 185; (1913) M. W. N. 167; 16 .Bora. L. B. 
445; 17 C. W. N. 389 (P. C.). 
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was ever m possession. 

There is no doubt as to the findings 
of both Courts as to the plaintiff's title, 
but the lower Appellate Court has mis* 
conceived the effect of that finding on 
the question of possession; it does not 
rehut the entry of possession in the Set- 
tlement Record. 1 do not find that on the 
question of limitation the Munaif's findings 
are vague, as suggested by the lower Ap* 
peltate Court. I hold in agreement with 
the learned Mnnsif that the plaintiff failed 
to show that the entry in the Record of 
Rights was incorrect, that he also failed 
to show that be bad ever been in posses- 
sion, and that the defendants mast be 
held to have been in possession since the 
final publication of the Record of Rights at 
least. 

On these findings the decree of the 
lower Appellate Court must be set aside and 
the judgment and the decree of the Munsif 
restored. The appeal is allowed with costs 
in both the Appellate Courts. 

Appeal allowed, 


LAHORE HIGH COURT, 

Second Civil Appeal No. 2541 op 1914, 

April 7, 1919. 

Present: — Mr. Justice Shadi Lai and 
Mr. Justice LeRossignol, 

QiSlM ALl AND OTHERS — PLAINTlPPS — 

Appellants 

versus 

GHULAM MUHAMMAD and oxaeas — 
Defendants— Rb'»pondbnt8. 

Custom — Alienation — Collaterals, remote, right oj, 
to challenge alienation— Barden, of proof— Axvans- of 
Maaza Pholriiuala, Jullmidur District. 

No general rule can be laid down as to the appH. 
cability to all oases alike of the principle that up 
to a certain degree of propinquity it is to be 
proBuoied that agnatic relations of the alienor are 
entitled to impeach an alienation of ancestral land 
and that beyond that degree it is to he presumed 
that they have no such right, [p. 962, col. 1.] 

The general custom of the Punjab does not 
recognise the right of a collateral, however remotely 
related, to challenge alienations; and in the case of 
very distant collatei-als the . onus of proving a right 
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to^ coutix)! rests on tlie person who ohatllenges an 
alienation and not on the alienee, [p 962, col. 2.] 
Among Awans of Mau 2 a Fholriwala in the jnllnn- 
dur District there is no special custom entitling 
collaterals in the 10th degree to contest an alienation 
elfeoted by a childless proprietor, [p. 962, col. 2.] 

Seoond appeal from the deoree of the 
Divisional Jndge, Jallandar, dated the 25th 
Jnly 1914. 

Mr. Oertel, for the Appellants 

The Hon’ble Mr, Muhammad Shafij for the 
Respondents. 

Judgment, — T his was an action for the 
recovery of a plot of land sold by one Fatta, 
a childless A wan proprietor of Manza Pbolri- 
wala in the District of Jullundur. It is 
beyond diepate that the land is ancestral 
qua the plaintiffs, who are the alienor’s 
collatorals in the 10th degree; and the sole 
question, which arises upon the certificate 
granted by the lower Appellate Court, is 
whether collaterals so remotely related as 
the plaintiffs are entitled to contest the aliena- 
tion. 

Now, we are prepared to accept the 
contention that no general rule can be laid 
down as to the applicability to all oases 
alike of the principle that up to a certain 
degree of propinquity it is to be presumed 
that agnatic relations of the alienor are en* 
titled to impeach an alienation of ancestral 
land, and that beyond that degree it is to 
be presumed that they have no such right. 
If the matter rested on theoretical grounds 
alone, it could be said that, as long as the 
property was proved to be ancestral, an 
agnate irrespective of the remoteness of his 
relationship with the alienor would be en- 
titled to object to the alienation; but the 
decision of such oases does not proceed upon 
purely theoretical grounds. We find that 
the members of the tribes governed by 
agricultural custom do draw a distinction 
between near agnates and remote agnates, 
and that in at least four oases, vide Muham- 
mad V. Jahan Khan (1), Dula '*tngh v, 
Wazir Singh (2), Mangal v. Ohetu (3> and 
Sawan Singh v. Harnaman (4), it was held 
that collaterals related in the lOtb degree 
were not entitled to control the power 
of alienation of a childless proprietor. There 
is only one case, namely, Ehazan Singh 

(1) 119 r. H. 1883, 

(2) 09 P. R. 1887. 

(3) 20 P. R. 1890. 

(4) 162 P. L. H. 190J. 


V. ^eln (5), in- which a col, lateral 

within the 10th degree encoeeded ’ in 
establishing bis claim. The .whole question 
was considered in a Division . Bench jndg- 
ment .reported as Pal Singh v. Qania Singh 
(6) and it was laid down, after a consider* 
ation of the anthorities on the snbjeot, that 
the general custom of the Piinjab does not 
recognise the right of a collateral, however 
remotely related, to challenge alienakions; 
and that in the case of very distant ollater- 
als the onns of proving a right to control 
rests on the person who challenges an aliena- 
tion, and not on the alienee* In that da^e 
the collaterals were related the 8fch degree 
and the leirned Judges held that the onui 
of proving a special custom entitling them 
to control the poorer of alienation rested 
• upon them and that they had failei to prove 
such a custom. 

In view of the authorities cited above, 
and having regard to the fact that the 
alienor was a member of the Awau tribe, 
a tribe wbieh recognises very wide powers of 
alienation, we are of opinion that the 
lower Courts were justified in plioing the 
onus of proving a special custom upon the 
plaintiffs, it is admitted that there is no 
evidence to establish the custom, and we 
accordingly dismiss chs appeal with oostai. 

a 

. Appeal dismissed, 

*4 * 

(6) 35 P. E. 1906. 

(6) 22 Ind Gas. 319; 37 P. R. 19 ‘4; 40 P. L. R 
1914; 29 P. W. E. 1914. 
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NAGPUR JUDICIAL COMMISSIONER'S 

COURT. 

Second Civil Appeal No. d42.B of 1918. 

Angust 23, 19l9. 

Presenti — Mr Mittra, A. J. 0. 
RAJIBHUSSAKV anj AHortiicR— D afbno-’ 
ANTd Nos. 1 AND 2 — Appellants >■ 

versus 

ZINGRAJI AND OTHERS PtilNflFF AND 

DfiFeNDiNrH-NoS, 3 and 4 -RESPO.tDBNTS. 
Evidence Act (lof 18/2;, ss. 92, lU—Oral eviddnce 
varying termn of docameni, whether admissible between 
parties on same side — Estoppel, applicability of doctrine 
of, against witness. • - 
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Section 92 of the Evidence Act merely prevents 
evidence ' being given to vary the terms of a docu- 
ment in a proceeding between the parties to that 
document and their representatives. There is 
nothing to-prevent two persons who are arrayed on 

the same side, such as joint vendees, to give evi- 
dence to vary the terms of the written instrument 
in a contest between themselves [p.963, cols. 1 & 2 ] 
In the absence of an allegation or proof that 
relying upon the recitals in a sale-deed a person 
has acted to his detriment, the plea of estoppel is 
not available to him. [p. 964, col. 1.] 

The doctrine of estoppel cannot be applied to 
a witness who is not a party to the suit, where the 
party calling him is not estopped, [p. 964, col. 

Appeal against the deoreeof the Additional 
Distriot Jodge, Amraoti, in Civil Appeal 
No. 163 of 1917, decided on the 19th 
of Jane 1918, arising out of Civil Sait 
No. 244 of 1915, deoidod on the 3rd 
of September 191? by the Man^if, Elliob* 
pur. 

Messrs. Af. R. Bobde and J. 0. GAose, for the 

Appellants. 

Messrs. 0. L. Subhedar and B. B, Tikekar, 
for the Respondents. 

JUDGMENT. — One Govind Ambadas, who 
■was the original owner of survey numbers 
5 and 22, executed on the 2otb June 
1904 a sale-deed in favour cf Zingraji and 
oue Jansa for Rs 1,250 (one thousand two 
hundred and 6fty). The defendants Nos. 1 
and 2, in execution of a decree against 
the heirs of Jansa, attached half share 
of field No. 22 and half share of the 
crops of that field. The plaintiff Ziugraji 
sues for possession of half share of the 
field and compensation for the valne of the 
crops. The plaintiff has been successfal 
in the Courts below. The lower Courts 
have found that though the sale-deed 
stands in the names of Zingraji and Janea 
as joint vendees of the two fields, in 
reality each was the owner of one field, 
and that the property has been enjoyed 
in this manner up to the date of the at' 
taobment, which took place on the 28th 
November 1914. 

The first point for consideration is whe 
ther notwithstanding the language and 
terms of the sale-deed evidence can be 
admitted, as between the parties to this 
Bait, to vary its terms. Section 92 mere- 
ly prevents evidence being given to vary 
the terms of a document in a proceeding 
between the parties to that document 
and their representatives. In this case 


no evidence could have been givsn as 
against Govind Ambadas or his heirs and 
representatives to show what has been 
allowed to be shown in the present oase. But 
Govind Ambadas is not a party to this suit. 
There is nothing to prevent two persons who 
are arrayed on the same side, as in this case, 
as joint vendees to give evidence to vary the 
terms of the written instrument in a contest 
between themselves. This view is supported 
by the case cited by the lower Court, Mulchcind 
V, Madho Bam (1), also by the local case of 
(Janijahai v. ^andoo (2). The case of Bahimait 
V. Elahi Baksh (3) has not been eubseqaently 
followed by the Calcutta High Court, and the 
facts seem to be somewhat meagrely re- 
ported. 

If oral evidence is admissible to prove the 
allegations of the plaintiff, then I think the 
finding is justified by the evidence. Upon 
the death of Jansa, mutation took place, and 
the vendor Govind Ambadas was examined 
before the Revenue Officer. Both he as well as 
Jansa’s widow admitted that the sale, though 
apparently a joint sale was a sale of field 
No. 5 to Jansa and of No. 22 to Zin- 
graji. In the Record of Eights Geld No. 22, 
the one now in dispnte, is shown as being 
exclusively in the possession and ownership 
of Zingraji. The vendor has been examined 
as a witness, and he proves the allegations of 
the plaintiff. There were mortgages in which 
<he representatives of Jansa have been 
mortgaging Geld No. 5 and Zingraji field 
No. 22, but it seems on the 16th June 
1913 the appellants* father Fida Alt took a 
mortgage of half share of each of the fields 
from Jansa’s son. This mortgage is callad a 
possessory mortgage, but simultaneously with 
the mortgage there is said to have been a 
leaseto Jansa's eon: in other words, possession 
was never actually transferred in pursnanoe of 
the mortgage and lease to Fida Ali. Fida Ali 
sued for the rent of the fields, and in ezeoation 
of this deoreethe attachment complained of has 
taken place. The conduct of Janaa’a repre* 
sentatives shortly before the present dispntes 
cannot have any weight attached to it. More- 
over, the transactions were purely paper trans- 
actions, no possession having been transferred* 
There is nothing to show that Zingraji’s ex- 

(1) 10 A, 421} A. W. N. (1888) 127. 

(2) 4N.L. B. 115. 

(3) 28 C, 70, 
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elusive possession of 6eld No. 22 has been 
disturbed. These facts jostiBed the finding 
of the Courts below. 

It is nrged that assuming that evidenae 
oan be given, the vendor is estopped from 
giving evidence. This is a novel plea. There 
was no plea of estoppel on the part of the 
appellant in the Oourt of first instanoe. He 
oould not have been misled by the terms of 
the dooument if be had made the slightest 
inquiry. As there is no allegation or proof 
that relying upon the reoitals in the sale- 
deed ha has aoted to his detriment, the plea 
cf estoppel is not available to him. Moreover, 
there is no authority for the application of 
the doctrine of estoppel to a witness who is not 
a party to the suit, where the party calling 
him is not estopped. 

It is urged that there was no motive for one 
sale-deed, if the transaction was really of the 
natnre deposed to by the vendor. The vendor 
says that delivery of possession took place 
separately to each of the vendees of their 
respective fields. There does not appear to 
beany adequate motive, but one reason is 
suggested on behalf of the respondents, 
natnely, that by this procedure they saved a 
rupee in stamp and a little in registration fee 
and probably a little in other conveyano* 
ing charges. 

^ It is urged that as the property vested 
jointly by the sale-deed in the two vendees, 
they cannot, without a further registered in* 
strument as between themselves or without 
proof of a partition, claim exclusive title *o 
any parcel. The argument, howevsr, overlooks 
that the Transfer of Property Act was notin 
force in Berar when the transaotion took 
place. If separate payment and separate 
delivery were made and this was followed by 
separate mutation, and if the understanding of 
the parlies was as pleaded by the plaintiff, 
then I think the plain iff has euffisiently 
proved that he is the exclusive owner of field 
No. 22 and of the crops therein. 

The result is thatj the appeal is dismissed 
with costs. 


\ 


LAHORE HIGH OOtJBT. . 

Seooni* Oinfi Appgii. Na. 2706 op 1^15. 

April 15, 1919. 

PrcMni:— Mr. Justice Shedi Lfil abd 
Mr. Justice LeRossignol. ^ 

HlRtJ— D epbNPAKT — A pPErji,4NT 

tersus 

SOHNUN ANDOTHIRS — PLilNtfPt3-— 

Rbsponpemts. 

Punjab Limitation ( Ancestral Land Alienahion) Ac 
(I of J900^, applicability of— Alienor, death of, leaving 
widow, effect of. 


The Fanjab Limitation (Ancestral Land Aliena* 
tion ) Act contemplates only those cases in which the 
reversioner oan obtain possession of the estate im- 
mediately upon the death of the alienor, and doesnqt 
apply to a case in which the alienor died leaving a 
widow during whose lifetime the reversioner conld 
not obtain possession of the property alienated by 
the male proprietor, [p. 064, col. 2.] 

Second appeal from the decree of the 
Additional District Jndgs, HosbjRrpnr at 
Gnrdaspor, dated the iOth May 1915, 

Bakhshi Teh Ohand, for the Appellant. 

Messrs. Nand Lai and Mehar Ohand Mahajan [ 
for the Respondents. 

JUDGMENT. — The facts of this case 
are set out in extenso in the judgment of 
the Additional Judge, and the sole question 
for determination is whether the Punjab 
Limitation Act of 1900 applies to a ease 
in which tbe alienor died leaving a widow 
during whose lifetime tbe reversioner oould 
not obtain possession of tbe property alienat* 
ed by the male proprietor. We have oonsi^ 
dered the arguments advanced by the learned 
Vakil fob the appellant and are of opinidfil 
that the aforesaid Act contemplates onl;f 
those oases in which the revetsioner can 
obtain possession of tbe estate immediately 
upon the death ot tbe alienor and that 
it was not intended that that Act shonld 
apply to a case of this kind. This vie^ 
has been taken in Miran Bakhshv, Ahmad (l)( 
Sohnu V. Lahha (2). Khiali Bam v. Qulah 
Khan (3) and Bhagat Singh v. Shtr Singh (4)| 
but Mr. Tek Ohand contends that iboEb 
caBOB are distinguishable on the ground 
that in every one of them the alienor had diett 
before the aforesaid Act oime into forod, 


(1) 145 P. E. 1007; 185 P. W. K. 1907. 

(2) 7 Ind. Cas. 476; 62 P. R. 1010; 98 P. W, R.' 

1910; 111 P.L.R. 1910. 

(3) 11 Ind. Cas. 392; 33 P. R, 1911; 190P.L. B. 

(4) 24 Ind. Cas. 212; 29 P. R. 1914; 166 P.L. R.^ 
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Appeal dismissed. 
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and tb^t provisiona of tbe said Aot were 
pppaeqqentiy not applioable. It ia, bowever, 
Qiear tbiat jfcbe learned Jndgea. ^ho decided 
tbpge eagea, did not prosled npon the ground 
BBfiTffeated by the learned V^akil ; and oonoed- 
fng for . tbe sake of argnment that the 
desiaiqns are obiter dieta, we are of opinion 
that those dicta contain tbe correct ennnoia* 
tion of the law, and that the enit is 
governed by Article 141 of the Indian 
i^jfnitation Act. 

We observe that the judgment of a 
single Bench in Qaneshu Ram v. Paniu 
Sinijh (5) ia direstly to the point, and 
that that case cannot be distinguished even 
on tbe ground put forward by Mr. Tek 
Ohand. We accordingly bold that tbe 
suit has been rightly held to be within 
time, and we must, therefore, dismiss the 
appeal with costs. 

Appeal dismissed. 

(6) 47 Ind. Cas. 977j 95 P, R. 1918| 174 P. W. R. 
1918; 128 P. L. R. 1918. 


PATNA HIGH OODRT. 

Civil Revision No. 270 or 1919.! 

Janaary 16, 1920. 

Present Mr. Jostioe SuHin Ahmed. 

Babu RAMBSH PRASHAD and others — 
Plaintiffs — Petitioners 

VSTStfiS 

GULAB CHAUDHURY— Defendant- 

Opposite Partt. 

Civil Procedure Code (Act V of IPOSJ, s. 116, O. IX^ 
r. l3~Ex parte decree, setting aside of — Sufficient 
cause for non-appearance— Revision — High Court, 
power of interference of. 


Under Order IX, rule 13, of the Civil Procedure 
Code a Court can set aside au em parte decree only 
when it is eatiefiod that the defendant was prevented 
by suffloient cause from appearing when the suit was 
called on for hearing, [o. 9 rt, col. I.3 

Where the very basis which would give the 
Judge jurisdiction to set aside an eit parte decree 
d<wa not, on his own order, exist, the High Court can 
interfere under section 116 of the Civil Procedure 
Code. [p. 966, col. 2.3 

Appeal from an order of the District Judno 
Darbbanga. • • 


Mr. Jandk Kishore, for the Petitioners 


JUDGMENT.^Tbe petitioners, who are 
the plaintiffs in the Courts below, instituted 
a suit against tbe opposite party in the 
Court of tbe First Munsif for declaration of 
title with respect to 12 hottas of land and 
for recovery of posseEsion and - also mesne 
promts. 

After tbe usual preliminary steps, the 
case came on for hearing on the 25tb 
March 1919. On that day the plaintiffs bled a 
Bazira of his witnesses, and the defendant 
applied for time. That petition for time 
was rejected by tbe Court on the gronnd 
that it was frivolous. After having disposed 
of this application on behalf of the defendant 
tbe case was taken up. Tbe defendanPs 
Pleader stated at that time that he would 
then oontestthe snit. The Conrt then waited 
from 4 to 4>]5 p. m. for the Hazira of 
defendant’s witnesses, but no such Hazira 
was Sled and tbe Court then proceeded to 
hear tbe suit. 

Tbe plaintiff examined Ramesb Prashad 
and the Commissioner’s report was marked 
Exhibit 1, Rbatiyan was marked Exhibit 2, 
Barawarda was marked Exhibit 3, and the 
Court held that the claim of the plaintiff 
was true to tbe extent of 11 hottas ani ISg 
dhurs of land, it is clear from the order 
of tbe Munsif passed on the 25th March, 
and it has been conceded by the learned 
Vakil for tbe opposite party, that after tbe 
defendant’s application for a re-issue of 
summons and time was rejected by the 
Mansif, neither tbe defendant nor bis 
Pleader appeared in bis Court. As I have 
already said, the suit was, therefore, decided 
tx parte. 


The defendant thereupon filed an applioa* 
tion under Order IX, rule 13, Civil 
Procedure Code, before one Mr, Mukberji 
who succeeded the Munsif who had passed 
the ex parte decree. -Mr. Mukerji, after 
considering the grounds stated in the petition 

came to the 

ooDoIuaion that no dase had been made oat 
for tbe restoration of the suit. 

Against thie order, the opposite party 
defendant went np to the Diatriet Jndge 
who. by hia order dated the 9th of Angnat’ 
d, rooted the ea.t io be restored and the 
ease to he prooeeded with, from the stage 
at which it was decided ex parte 

Thie Court has now been moved by the 

plaintiff* to interfere with the order pLeeff 
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by tbe DiBtriot Jndgre and T dow proceed to 
eoDBider tbe obieetion that bas been raised 
by tbe petitioDers against tbe validity of 
that order. Under Ordei IX, rule' 13, a 
Court can restore a suit only when tbe 
Court is satisfied that tbe defendant was pre- 
vented by any sufficient oanse from appearing 
when tbe suit was called on for bearing. 
It is remarkable that tbe learned Judge in 
bis order comes to no finding whatsoever 
with respect to tbe cause of non-appearance 
of tbe defendant. There is not a syllable in 
tbe whole order, which would give any indioa* 
tion as to why tbe defendant was prevented 
from appearing on that day, because that 
and that alone would give tbe learned 
Judge jurisdiction to interfere with the 
decree passed by Mr. Labiri on tbe 25th 
of March 1919. Tbe learned Judge does 
not seem to have appreciated that be was 
dealing with an application under Order IX, 
rule 13, and not dealing with an apreal 
against tbe decree of tbe Muneif. His 
whole order deals with tbe propriety of tbe 
Mnnsif’s decree, and not with tbe only 
point that be bad to consider, t.e-, tbe 
sufficiency of cause for defendant’s non- 
appearance. Bis order, therefore, must be 
set aside on that ground. T, however, 
proceed to examine further tbe learned 
Judge’s order. Tbe learned Judge bas 
assumed that tbe defendant was actually 
present with his witnesses, when the suit 
was decided ex parte. Where the learned 
Judge gets this from, it is difficult to 
understand, because if the defendant and 
his witnesses were present, the case could 
not have been decided ex parie and there 
could be no application under Order IX, 
rule 13. Therefore, in nay opinion, the 
learned Judge acted entirely beyond bis 
jurisdiction to hold in one breath that tbe 
defendant and bis witncFses were present 
when tbe case was decided and in tbe 
same breath to bold that be was restoring 
tbe suit under Order IX, rule 13. It is 
conceded before me that tbe learned Judge 
is clearly in error on this point, but 
this is, however, tbe only grourd on which he 
bas restrred tbe snit. Tbe nrder is, 
therefore, bad alpo on fbe ercurd that the 
learned Judge dfcided the oa^e open a 
ground which bed ro existeroe. 

I BUI, however, reminded of my fewere 
under eeotion 116 of the Civil Procedure 
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* 

Code and it is respectfully urged that' 
when there was no defect of procedure, but' 
the Judge came to wrong oonolusione on 
law and fact, this Court will not interfere 
in exercise of its powers under revisionaT 
jurisdiction. If I bad been of the opinion 
that the learned Judge bad gone wronc^. 
in weighing evidence or had taken an 
erroDfous view on any question of law, I 
would have no doubt agreed with the 
learned Vakil appearing on behalf of the 
opposite party. But where I find that the 
very basis which would give the Judge 
jurisdiction to restore tbe suit did not, on 
bis own order, exist, I could not only 
interfere under section 115, clause (c), but 
under aeotion 115 (a). In my opinion it 
was a wrong exercise of jurisdiction and 
also in tbe exercise of jurisdiction an 
illegality was committed by the lower Appal/ 
late Court. The authorities that have been 
cited by tbe learned Vakil for tbe opposite 
party in my opinion have no application 
whatsoever to the facts of the present case. I, 
therefore, make this Rule absolute, discharge 
tbe order passed by tbe District Judge dated 
9th August 1919, restore tbe order of tbe 
Munsif, dated the 10th of May 1919, refusing 
to set aside the ex parte decree and I allow 
bearing fee one gold mohur. 

Buie made absolute. 


LAHORE HIGH COURT. 

First Civil Appeal No. 6V0 op 1915. 

April 22. 1919. 

Prctfcnt:— Mr. Jui-tioe Scott Smith and 
Mr Justice Broadway. 

BASHESHAR NATH — Defendant 

— Appellant ' 
versus 

RAM KISHEN DAS and others — . 

Plaintiffs and another Dafknu^mt 
— Rbfpondbnts. 

Appeal— Review Decree appealed from set (v^ide 
during pe-ude-My of appeal — Appeal^ whether can be 
heard. 

% 

'' here during the peuderoy of an appeal by, one 
defendant the decree under appeal is set aside' on 
review at the instance of another defendant^ the 
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decree ceases to exist and the appeal cannot, there- 
fore, be beard. 

First appeal from the decree of the Subor- 
dinate Jadfire, let Glass, Delhi, dated the l^tb 
Jannary 1915. 

Mr. Sanianamf for the Appellant. 

Lala \foH Sagar, Messrs. Baltoant Rat 
and Mukerjif for the Respondents. 

JUDGMENT. — This is a first appeal 
from the final deoree passed by the Sub- 
ordinate Judgre, Delhi, in a partnership 
ease. There were three partners. Ram 
Kisben Das, plaintiff, and Basbeshar Nath 
and Raehu Mai, defendants. Aooordingr to 
the final deoree Basbeshar Nath and 
Raghn Mai are to pay Rs. l,742-I.^-0 and 
Re. 3,944 respeotively into Court and out 
of those sums the plaintiff is to receive 
Ra. 5,537-13 0. 

Basbeshar Nath filed an appeal to this 
Courton the 5th of March 1915. It appears, 
however, that prior to the filing of this 

appeal Ram Kisben had on the 28th 

January 1915 filed an application for review 
in the lower Court, and this application 
was accepted and the decree was set aside 

by order of the 6th May 1915, the Court 

at the same time ordering a further inquiry 
to be made in the case. 

As the deoree appealed from no longer 
exists, we are clearly of opinion that the 
appeal cannot be beard. This view is 
supported by Kanhaiya Lai v. Baldeo Frasad 
(1). That case is on all fours with the 
present one and it was held that the order 
for review super'^eded the original deoree, 
the deoree under appeal had oea-ed to 
exist and the appeal could not be heard. 
This was followed in Bir.basi L'll v. Salig 
Ram (2). We see no reason to differ from 
these authorities and we bold that the 
present appeal cannot be beard and we 
accordingly dismiss it but leave the parties 
to bear their own costs in this Court. 

As the original decree has been set aside 
by the lower Court, it is open to it to 
make any further inquiries into the case 
which it may deem necessary. 

Appfi'il ditmiaaed, 

U) 28 A. 210; A. W. N. (1906 266. 

( 2 ) 14 Ind Cas. 472j 34 A 232; 9 A. L. J. 183. 


MADRAS HIGH COURT. 

Second Civa Appeal No. 1643 of 1917. 

July 28, 1919. 

Prjjsnf:— Mr. Justice Seshagiri Aiyar and 

Mr. Justice Burn. 

MONGOL A SWAYI — Defendant No. 5 

— Appellant 
versus 

VISVANATHA SANTASO SINGARAO 

AND OTHERS — Plaintiff AND Defendants 
Nos. 1 to 4 and 6 — Respondents. 

Civil Procedure Code (Act V of 1908J, «. .66— 
Money decree, execution of — Attachment of immoveuhles 
— Mortgage, execution of, by judgmenUdehtor to avoid 
sale — Money borrowed, non-payment of, to decren-holder 

Auction-sale of attached property Suit by mort- 
gagee against judgment-debtor and auction-purchuser, 
maintainability of. 


One r. obtained a money-decree against the let 
defendant. In execution he attached the latter’s 
properties. The 1st defendant executed a mortgage 
of the properties to plaintiff in order to avoid the 
sale by paying the borrowed amount to the pur- 
chaser. The payment, however, was not made and 
r. brought the properties to auction.sale and they 
were purchased by 4th defendant, who mortgaged 
them to 5th defendant. Plaintiff sugd the 1st defend- 
aut and his sons and 4th and 6th defendants on 
his mortgage: 

Held, that section 66, Civil Procedure Code, did not 
bar the suit as -Ith and 6th defendants did not 
hold the properties for the benefit of the 1st defend- 
ant. [p. 9H8, col. 2,] 

Ganga Sakai v. Kesri, 30 Ind. Cas. 265: 37 A. 545- 
13 A. L. J. 999; 29 M. L. J. 329; 18 M. L. T. 203- 19 
C. W. N. 1 175; 22 0. L. J. 608; (1916) M. W. N 713. 
2 L. W, 837; 17 Bom. L. R. 998; 42 I. A. 177 (P C )* 
followed. ‘ V • 

Kishan Lai v. Qaruruddhwaja Prasad Sinoh 21 A 

Naraia v. Mokanian, 26 

M* and Rama Kurup 

V. Sndeu, lb M. 290; 2 M. L. J. 173, not approved. 

Second appeal against the deoree of 
the Ooart of the Distriot Judge. OaDjam, 
m Appeal Suit No. 283 of 1915, preferred 

of the Court of the 
Additional Dietriot Mnneif. Berhampnr. in 
Original Suit No. 224 of 1914. 

FACTS appear from the jndgment. 

1 A ’ 'Tk ]^^fcatachartar, for the Appel- 
lant.— The smt is barred by the provisions 
of section 66, Civil Procedure Code. The 
mortgage was after the at aohmeut and 

Code. The last sentenoe of olanss (2) of 
seetion 66 wil not apply, as that applies 
only to exeoutiou prooeedipgs and not to 

The Hon hie Mr. S. Srinivasa Aiyangar (Ad 
vooate. General), for the Respondents 
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Seotion 66, Oivil Prooednre Cod6| does not ope- 
rate as a bar. Tbe snit is based on th 0 loort- 
gage to tbe plaintiff and is brought against 
Ist defendant as the owner and defendants 
Nos. 4 and 5 as tbe persons in possession. 
There is no allegation that defendants 
Kod. 4 and 5 do bold tbe property as aliasei 
for plaintiff, 

Seotion 64, Civil Procedure Code, will not 
affect tbe plaintiff, as idefendants Nos. 4 and 5 
have no better rights than tbe plaintiff. 

See Oanga Sahai v. Kesri (1). 

jUDGMBNT.-^The first defendant was 
tbe owner of tbe property. A money* 
decree was obtained against him by one 
Yenkateawara Rao. Jn execution of that 
decree, tbe properties iq suit were attaobed. 
To obviate tbe sale, the let defendant 
borrowed from the plaintiff and gave bim 
a mortgage on the property. Without 
paying the amount to the decree- bolder, 
be retained tbe money. Hei did hot enter 
up satisfaction of tbe decree. Yenkateswara 
Bao broDgtiti the property to sale in Court 
auction and 4th defendant became tbe 
pnrobaser. The 5tb defendant is a mort* 
gagee under tbe 4|;b defendant. Plaintiff 
sues on bis mortgage. 

Tbe defence is that section 66 of the 
Code of Civil Procedure (Act Y of 1S08) 
bars the suit. The Courts below have 
rejected this plea and we think rightly. 
Tbe suit is based on tbe mortgage and 
treats the Ist defendant as the owner. 
Tbe 4th and the 5th defendants are 
impleaded as being in possession. The 
plaintiff’s case is, not that the 4ih and 
5th defendants hold tbe property for his 
benefit, but that they are unlawfully in 
possession against his mortgagor’s rights. 
As pointed out by the Judicial Committee 

in Qanga Sahai y. Kesri (1), the object of the 
seotion is to prevent purchases being made 
in Court sales benami for the plaintiff. 
If tbe plaintiff comes into* Court with tbe 
case that the person who stands between 
him and the property is his alias, then 
the seotion would bar him. Tbe present 
question under section 66 arises, not be- 
cause of plaintiff’s claim under a benami 
pnrebaH , tut leoauee the defendant sought 

r# (1) 30 Jnd. Cas. 266; 37 A. 646; IS A. L J 990. 20 
M. L. J. IS M. L. T. 203; 19 0. W. N. 1176: 22 
C. L. J. f08; (1916) M. W.N. 7I3 j 2 L. W.bSr 17 
Pom. L. R 998; 42 I. A. 177 (P. 0.}. ^ - 


to resist tbe mortgagd ' OD ihe gropnd thiil 
it was made after an attachment And WEik, 
therefore, obnoxious to section 64 ol the 
Civil Procedure Code. The oi thA 

plaintiff was that section 64 cannot effect 
him because the 4tb and the Sth dpfAnd- 
ants have no better rights than 
defendant has. In our opinion,' SflQ]tipn 66 
does not affect this class ot oases.'' It is 
open to argument, as pointed out by the 
Patna High Court in Bam Khelaiean Pandh 
V. Asgar Ali (2), that a plaint will ppt 
be within the mischief of seeiion 66 if 
the claim was anterior to that of the 
resisting purchaser. Even apart frobi this 
view, as tbe claim against defe|idant8 
Nos, 4 and 5 Is not based on their 
purobaFe being for the benefit of 
plaintiff, the objection fails and must fa’e 
overruled. The view taken in Allahabad 
in Kishan Lai v. Qaruruddhtodja Prardd Singh 
(3) and in Bam Norain v. Mohanian (4) 
did not do justice to the intention of the 
Legislature as pointed out by the Privy 
Council in Oanga Sahai v. Kesri (1) and 
we are not prepared to follow them. Aji 
regards Bama Kurup y, Sridevi (5) it id 
enough to say that the narrow view taken 
in that case did not find favour with 
Subramania Aiyar and Banabn, im 

Kollantavida Nanikotk Onnakhan v, TiruvdUi 
Kalandan AUyamma (6). On another 
ground also, we can uphold the lojrer 
Court’s decision. By the last sentence of 
clause (2) of seotion 66, the Legislatcre 
has expressly saved the rights of third 
parties. Mr. Yenkataohariar contended 
that this sentence only applies to proceed- 
ings in execution and not to suits. We 
are unable to agree. This part '* of 
Civil Procedure Code deals with snitd 
and objeotione thereto and not to execution 
proceedings. The language iuterfei^ 

with tbe rights of a ^third peraon to 
proceed against that property” would 
exactly cover the present ease. For these 
reasons, wfe are of opinion that Che Courts 
below are right and dismisd the' second 
appeal with costs. 


• tx 


M. Cc P. 

* t 

.«v -r , Appeal dtemissed, 

(2) 36 Tnd. Caa. 681. 

(3. 21 A 288, A W. N. (1899) 42. 

(4) 26 A. 82 (F B.), A W. N. (Ifl03) 199, 

(6) 16 M 290; 2 M. L. J. 173, 

(6> 20 W. m 
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JtWAM V. UOHAHMAD BATAT. 

COURT OF THB FINANOIAU COM- 
MISS ONERS, PUNJAB. 

Bbtiiiui RtvisiOM No. 47 op 1918*19. 

Aiigru3t29, 1919, 

Pretent : — Mr, Maynard, P, 0. 

JiWAN AND OTBEBS PLAINTIPP3 

Applioantb 

4 

vertus 

MOHAMMAD HAYAT— Depbndant— 

Bbspokdint. 

Punjab Teiuincy Acl (^XFI o/ I8fi7\ ss. 6 HI (c\ 

in, 1 12— Orcupancj/ njAfs, acquisition, of — Conttruc^ 
tivnof cla^t8e il) (o) of t. ^—Record of Righis, entry 
in^ whether agreement’^-Admission^ erroneous effect of. 

Clause (c) of sub-sootion of section o of the 

Punjab Tenancy Act provides that a tenant who is 
at the date of the passing of the Act the represen- 
tative of a person who settled as a cultivator in 
the village, in which the land occupied by such 
tenant is situate, along with the founders of the 
village, is to be deemed to have a right of occupancy 
in the land so occupied: whether the land was occu- 
pied from the time of first settlement or from a 

later date [p. 969, col. 2.] 

A mere entry in the Hecord of Rights does not 
necessarily amount to an agreement [p. 96^, col. 2.3 
An erroneous admission by a tenant that he is a 
non*occupancy tenant, even though recorded in the 
Record of Rights, will not operate to deprive him of 
his nght. [p 97*', col. 2,3 

Revision form the orcer of tl e Cominia- 
eioier, Jullurdar, dated the 2 jth July 1918. 

Mr. Beni Pershad, for the PeHtiouers. 

Mr. Tai Dtn, for the Reppondeot. 

ORDER.—l have heaid Counsel for the 
parties. The bo called parefca which 

forms a part of the Record of Rights of 
Ihe Settlement of 1882, contains a passage, 
which I translate as follows : — 

**Jiwan, tenant, on lehalf of himself and 
his minor brothers made to-day the following 
statement : —My father came aul settled 
in this village in the Sarobat year 
1902 (A. D. 1845), broke ap the waste 
of Khasra No. I3l in that year and 
oaUivated it ther3after. We have been in 
possession since hia death and are enterad 
88 ocoapanoy tenants in the former record. 
We broke up Rhaera No. 155 in Sambat 
1920-21 (A. D. 1838-64). We are tenants- 
at*will in respect to this and (here the 
record changes from the first person to the 
third) it was statel lhat the reat was 
rent in kind as in Khata No. 3. 

** Accordingly tie owner, Jalal Din, 
admitted the etatemeat of the tenants, 
.'^inoe the father of tenants col 'v^ted the 
occupancy land at tbo timp that bo sottUd 


in the village, they must be recorded as 
ocoapanoy tenants in respect of it* in 
accordance with section 6 (3) nf^ Act 
XXVIJI of 1838. And the land wbiob is 
non-oooapanoy land will eontinue to be 

recorded as nbo-oeonpanay.’* 

The first point to he noticed about this 
record is that it indicates an apparent 
misunderstanding of the law oontatned in 

section 5 (3) of Act XXVIII of 1868, 
on the part of the ofl5oor who passed the 
order and recorded the proceeding. He 
appears to have thought that the law drew 
a distinction between land cultivated at the 
time of the tenant’s first settlement in the 
village, and land cultivated by him there- 
after. Bnt tha clause provides that a tenant 
who is at the date of the (assing of the 
Act the representative of a person who settled 
as a cultivator in the village, in which 
the land occupied by such tenant is situate, 
aloDg with ihe founders of the village 
is to be deemed to have a right of 
oconpanoy in the land so occupied: whether 
the land was occupied from the time of 
first settlement or from a later date. 

The reference in the record to the rate 
of rent throws no light upon the question : 
because the rate of rent shown in Khata 
No. 3 is the all-round rate of the village 
for all tenants, occupancy and non ocoapanoy 
alike (one fifth of produce together with 
2} seers per mannd for expenses). 

On the facts that were stated by the 
tenant and admitted by the landlord, the 
former was entitled to oecopaDoy rights 
in the whole of the land in question. 
The only question in regard to which 
doubt arises is whether the tenant’s state- 
ment that he is a non-ocoapanoy tenant in 
a portion of that land o institutes an 
agreement waiving the ocoapanoy status. 
It has been strongly urged before me that 
the mere faet that the statement is recorded 
in the Record of Bights makes it an 
agreement. But that is certainly not ep. 
Both under section 2 of Act XXVIII of 
1868, and under section 112 of Act XVI 
of lw87, certain entriea-are to be deemed to 
be agreements. If all entries were to be 
deemed to be agreements, merely because they 
are recorded in a Record of Bights, there 
would be no necesaity for a provision of the 
lav expressly declaring that of them are 

to be deemed agreements, it is an inevitable 
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inferODoe that entries, other than entries 
speoiBed in the aeaond part of seotion 2 of 
Aot XXYIII of 1868, and in seotion 112 of 
Aot X-Vl of 1887, may or may not be agree* 
manta aooording to their tenor and to tbe 
oiroumstanoes under whioh they were reoord* 
ed. 

It is a very eignifioant faot thateaoh of the 
two olausea whioh I have jnst oited, while 
, providing that entries made before a oertain 
date in respeot of oertain matters shall be 
deemed to be agreements, eslabliabea this 
rale in respeot of those matters speoiBed, and 
not in respeot of others under the Teoanoy 
Aot. Chapter II of Aot XXVIII of 1868 is 
ezoluded from the rale laid down io tbe 
seoond olanee of seotion 2 : and similarly 
there is no provision in seotion 112 of Aot 
XVI of 1887 in respeot to entries determining 
the status of a tenant as an oooupanoy tenant 
or a tenant^at-will. It seems plain that tbe 
Legislature bad a deliberate intention of 
plaoing upon a epeoial footing entries purport* 
ing to determine ooonpanoy or Don-ooeapanoy 
status, and of deolioing to make the assamp* 
tion that each entries were agreements, unless 
their obaraoter as agreements was o:berwise 

established. 

On of tbe rolings whioh has been oited, in 
order to show that the entry in this oase is an 
agreement, is Ghazi v. Junta Khan (1), 
Id that oase landlord and tenant oonourred in 
saying that the land bad been given 20 years 
previously to the tenant in a cultivated state, 
that tbe tenant had effeoted no improvements, 
that the landlord oould not eviot the tenant 
at pleasure, and tbU tbe tenant agreed to pay 
a stated cash malikana to the landlord in 
addition to the revenue. Here obviously was 
an agreement made by way of oompromise : 
bnt it was an agreement, not in virtue of a 
general rule of law oaasing all entries to be 
viewed as agreements, but in virtue of the 
arrangements whioh it embodied and upon 
#bioh tbe landlord and tenant had agreed to 
oompromise their differences. 

Similarly, the findings in Kadar Din v. 
Nur (2) arrive at the oonolusion that the 
entries in a particular oase amount to an 
agreement under the seoond part of seotion 2 
of Aot XXVllI of 18^/8, but they do not 
exclude from disoussion the question whether 

(1) 18 P. R. 1882. 

(2^ 24 P, R, 1883. 


another set of entries in a different oase do 
or do not amount to such an agreement. 

Rahim Bahhsh v. Rahim Bakhsh (3), on 
the other hand, definitely lays down the 
principle that the mere entry in the Record 
of Rights does not necessarily amount to 
an agreement ; and, in particular, that a 
mere voluntary admission by a tenant, even 
though recorded in the Record of Rights, will 
not operate to deprive him of hie right. 

The question, therefore) in the present oase 
remains, so far as previous rulings go, entirely 
an open one. It is whether tbe record which 
I hnye translated at the beginning of this 
order is an agreement. There is no general 
rule of law which determines it to be such. 

I think that it is plainly not an agreement. 
The officer who recorded it misunderstood 
the law, as has already been pointed out. 
Notwithstanding this faot— a faot whioh 
would tend in many oases to cause a parti* 
oular statement to be put into the month of 
a deponent— it is possible that the tenant 
volunteered the statement that he was a 
tenant-at-will in oertain land. But in doing 
so he was merely expressing hie view of the 
law. He had already stated facta whioh, on 
a correct interpretation of the law, showed 
him to be entitled to occupancy rights^ and 
the fact that he (like tbe presiding officer) 
misunderstood the legal position does not 
amount to an agreement to waive his rights. 

The entry, though not an agreement, is, in 
respect to tbe facts stated by the tenant and 
admitted to be correct by the landlord, a 
valuable piece of evidence, and a presumption 
of truth arises in respeot to those facts. It 
has been urged before me that this presnmp. 
tion of truth applies to the tenant’s jnferenoes 
from the facts, and, therefore, to his statement 
that he is merely a tenant-at will. But, of 
course, a presumption that a faot is correct 
IB an entirely different thing from a presamp* 
tion that an inference is justified. 

The conditions of section 5 (1) (c) of Aot 
XVI of 1887^ are satisfied in respect to the 
land in issue in the present, application. ■ I 
accept the applioation, and cancel the notice 
of ejectment on the ground that the applicant 
IS a tenant under section 5 (1) fo). This 
order applies to present field numbers 816 

^n, 8J7, 818, 8Iy, 820; making 26 bighast 

12 otswas in all. 



„ Revision accepted, 

10 P. R. j901 Revj 44 P. L. B. 1901. 
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PATNA. HIGH COURT. 

Civil Rbvision No. 227 op 1919. 
Deoember 20, 1919. 

Presenii — Mr. Jastioo Adami. 

* KHANTAR POTDAR— PBTiiiOMBR 

ifirsus 

PUNNI NADDAP— Opposite P^RTY. 
Proinncial Small Cause Courts Act {IX of I887S s. 
17>-Bx parte decree, application to set aside— filecartty 
or deposit, whether condition precedent . 

Under seotion 17 of the Provincial Small Cause 
Courts Act it is a condition precedent to the grant, 
ing of a new trial that the applicant should, at the 
time of presenting his application, deposit in Court 
the decretal amount or tender security for payment 
of the same ^ 

Civil revision from a decision of the bobordi* 

rate Judge, Dsrbbanga. 

Mr. Bimla Oh. Sinha, for the Petitioner. 

JUDGMENT. — The petitioner obtained 
an ex parte deoree on tbe 13tb January 
1918 and applied for execution. In exe- 
oation the judgment-debtor was arrested 
on the )2th March 1918 and was placed 
before the Court on tbe 14tb March. 
He undertook to apply to have the 
ex patre deoree whioh had been obtained 
against him set aside under Order IX, 
rule 13. He made tbe application on the 
14th April 1919, but did not deposit any 
security such as is required under potion. 
17 of the Provinoial Small Oanae Oonrta 
Act. The decree-holder, the present pe- 
titioner, objected that the application was 
time- barred and that no security having 
been given, the application should not be 

entertained. 

On tbe 12th July 1919 the decree- 

holder applied for Bummoneea for his 
witnesses and there was an adjournment 
to the 26th July. On the 26th July none 
of the petitioner’s witnesses were present 
because the summonses had not been 
served. The decree holder applied for an 
adjournment which was refused, and the 
case was heard ex parte and the ex pjrte 
decree was set aside. 

The grounds taken by the learned Vakil 
for the petitioner are that as the oppc^ite 
party came to know of the decree passed 
against him on the I2th March when he was 
arrested, his application made on the 14th 
April was four days late and that, there- 
fore, it wBS barred by limitation under 
Article 164 and so tbe Court bad no 
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jurisdiction to entertain it. This ground 
seems good. There is nothing on the 
record to show that tbe Court satisfied 
itself that there were reasouable grounds 
for the delay in filing the application. 

Tbe next ground taken is that under 
peotion 17 of the Provinoial Small Cause 
Courts Act the applioalion could not be 
heard unless security had been deposited 
as required by that seotion. fo Jogir 
Ahir V.. Bishefi Day'll Singh (1) it was 
decided that it i'l a condition precedent 
to the granting of a new trial that, in 
sooordanoe with the provisions of seotion 
17 of the Provinoial Small Cause Courts 
Act, an applicant should, at tbe time of 
presenting his application for a new trial, 
deposit in Court the decretal amount, or 
tender security for payment of the same. 
It is true, it eeems that on the 29th April 
a security b3nd was Hlsd but tbe seonrity 
offered was found to be insuffoient. I am 
of opinion that under the oiroumstanoeB 
tbe Court had no jnriadiction to bear the 
application and tbe order passed thereon 
must be set aside. 

The opposite party is not represented. 

Order set aside, 

a) 18 C. 83. 


LAHORE HIGH COURT. 

Sbgoi^d Civil Appeal No. 1913 of 1919. 

Deoember 19, 1919. 

Present: — Mr. Justice Abdul Raoof. 
ILAHl BARHSB. amd another — 

DbFB N DANT3 — ApPCLL ABTa 

versus 

JAWINDA MAL abp another, Majors, 

AND KARMUN MAL, Minor, Throoob 
JAWINDA MAL — Plaintiffs — 

Respondents, 

Civil Procedure Code {Act V of *908), O. XLl, rr. 
22, 33* Gross-ohjection against defendant not party to 
appeal, tchether can he urged -Failure of litigant to 
avail himself of ordinai'y remedy^ Court, whether can 
give him relief. 

Plaintiffs sued two defendants for recovery of 
a oertiia sum alleged to be due on book accountp 
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and obtained a decree against defendant: No. 2 
alone, who appealed impleading the plaintiffs alone 
as respondents. The plaintiffs filed cross-objections 
and in their memorandam of objections impleaded 
defendant No. 1 also among the respondents. No 
notice was, however, issued to him. The App'^llate 
Court passed a decree maldng the defendant o. 1 
jointly liable with defendant No. 2. Against his 
decree defendant No. 1 preferred a second ap peal 
to the High Court; 

Heldf that as defendant No. 1 was no party to 
the appeal, no cross-objection under Order XLI, 
rule 22, of the Civil Procedure Code could be enter- 
tained against him and the lower Appellate Court 
was not justified in passing a decree against him. [p. 
972, col. 2; p. cols. 1 & 2.] 

Bahshi Bindeswari Prasad v. Dheninder Das, 39 Ind. 
Cas. 662; 2 P. b. J. 16i; Nya Tin v. Nga Saw, 29 Ind. 
Oas. 610 ; 2 U. B. R. (1915 68, followed. 

The powers given by Order XLI, rule 33, of the 
Civil Procedure Code are discretionary and no Court 
would be justified in making use of/ at rule to 
pass a decree in favour of a litigant w! has failed 
to avail himself of the ordinary reme y by way of 
appeal, [p. 674, col. 2.] 

Seoond appeal from the decree of the 
District Jadge, Malian, dated the 6ih 
March 1919, varying that of the Snhordi- 
nate Judge, Mnltan, dated the 26th April 
1918, dismissing the plaintiff’s aait with 
costa against defendant No. 1 and decree- 
ing As. 1,157 with proportionate coats in 
plaintiffs’ favour against defendant No. 2. 

Malak Muhammad HusB^in, for the Appel- 
lants. 

Lala H'lr Oopalt for the Respondents, 

JUDGMENT. — The plaintiffs in this 
case brought a suit on baht account 
against (1) llahi Bakhah, and (2) Qidar 
B&khsh on the following allegations : — 

A balance for Rs. 615 was struck in 
1911 which was signed both by defendant 
^o. 1 and defendant No. 2. Again in 
1915 a balance of Bs. 1,1C0 was struck 
and was signed by defendant No. 2 alone. 
Adding to it certain other items the total 
amount claimed was Bs. 1,469. In defence 
the defendant No. 1 pleaded that the account 
in realify concerned defendant No. 2 
aloDp and that he bad put down his 
signature only as a witness. The Court 
of first instance after a review of the 
evidence held that the defendant No. I 
was not liable and that the debt was due 
from the defendant No, 2 alone. Objen 
tions were taken to some of the items in 
the account by the defendant No. 2 which 
were partially allowed, and eventually a 
deprep was passed ip favour of the plaint- 


iffs against the defendant No. 2 for the 
sum of Bs. 1,157. Against this decree the 
defendant No. 2 preferred an appeal 
impleading the plaintiffs slope as the 
respondents in the ease. The plaintiffs- 
respondents then filed objections under 
Order XLT, rule 22, of the Code pf Civil 
Procedure relating to a sum of Rs^’S12 
with respect to which the ^lain} h^d bpen 
disallowed by the Court of first instande. 
In the memorandam of ohieetion Qtdav 
Bakhsfa, the defendant No. 2, is mentioned 
as the defendant-appellant and amoqg th,e 
respondents are mentioned tbp *'pla|ptjj|^ 
and also Ilahi Bakhsfa, the defendapi Np. 

On this petition of objections notice was 
ordered to go to the appellant. >Nq notipp 
was ever given to the defpndnat No, 1. 
This fact was admitted by ^hp jp^^ned 
Vakil who appeared in this Court for 
the plaintiffs. The lower Appellpte^ Qoprt 
after considering the appeal apd the 
objections opine to the opnolusibn ^ihat 
Ilahi Bakhsh and Qadar Qakh^h wpr^ 
jointly indebted to the extent pf Bs. 6l5-7-'9. 
The decree was passed in the follpwing 
terms:— “it is ordered that Ilahi bakhsh 
and Qadar Bakhsh are jointly indebted 
to the extent of Rs. 615-7-9. Qada^ 
Bakhsh is indebted to the extent of 
Bs. 782 [Rs. l,46i^ deducting Bs. 3S Jhqlj 
(after balance of Rs, 1,100), Bs. 200 profit 
on wheat, Bs. 110 interest, 212-8-6 
disallowed, Bs. 92 Jboli items ' |[aftpr 
balance of Bs. 615 but before balance of 
Rs. 1,100), Rs. 36 miacalculatiop] plu$ 
interest Rs. 66 thereon from the date of 
the second balance to the date of the 
institution of this suit at six per Qenl« 
per annum. The decree will, therefore, be 
against Qidar Bakhsh for this sum and 
may he executed against Ilahi Bakhsh to> 
the extent of Rs. 615, the decree %etng 
joint against both the defendants to this 
extent. But before the plaintiffs can exe- 
cute the decree against Ilahi Bikhsh, they 
mast ^ pay full Court- fee on their crosa- 
objection which prays for relief to the 
extent of Rs. 1,469 I 0. The parties to pay 
their own costs in appeal.” r 

Against this decree Ilahi Bakhsh, 4^^ 
fendant No. 1, has preferred the present - 
second appeal to this Court, and it has 
been contended on his behalf that having 
regard to the fact that he was po party 
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to the appeal so objeotion noder Order 
XLI» rale 22, ooald be entertained against 
bim and that the lower Appellate Coart 
was. not jastided in passing a decree 
against bim. In sapport of this oontention 
Mr. Mahammad Hassain, the learned Vakil 
for the appellants, has relied on the ease 
of Bakiki Bindeswari Prasad t. Dheninder 
Das (1) deoided by the Patna High Court 
and reported in 39 Indian Cases 662. In 
the head-note attached to the report the 
law bn the point is stated thns : — 

*'ln an appeal by one of two defendants^ 
the respondent is not entitled to raise a 
oross- objeotion wbiob is directed against 
the defendant who is not a party to the 
appeal.’* 

The jndgment reported is very brief, 
bat it does appear that the learned 
Judges intended to lay down the rale 
stated above. The oroeS’Objeotion was raised 
in an appeal in ezecntion proceedings, 
Tbcrs were two jndgment*debtors and 
against an order made in ezecntion pro* 
oeedings one of them appealed and the 
deoree*holder Bled a cross-objection, and 
the learned Judges made the following 
remark which is the basis for the head- 
note: — 

The decree-holder 6Jei a cross-cbjeobion 
in which be challenges the decision of the 
Coort with regard to the liability of 
Harihar, bnt as Bindeswari is the appellant 
a orosS-objeotion wbiob is directed against 
Haribar is not admissible. Harihar is not 
a party to this appeal.” 

He has also relied apon the decision 
in the case of AVa Tm v. Nga Saw 
(2) given by Mr. Sauodsrs, A. J. 0. of the 
Upper Burma Jodioial Commiseicoer's Coart 
and reported at page 610 of the 29th Voinme 
of tbelndian Cases. The facts of tt at case were 
very similar to the facte of the present 
oace. In that CAse the plaintiff seed two 
defendants to recover Rs. 1 ^4, the balance 
of a sum advanced fc r the purchase of 
plantains, and obtaired a decree against 
the second defendant. The second defend- 
ant appealed. The plaintiff in the Appel- 
late Court filed cross objections in which 


(1) 89 Ind. Cas. 662; 2 P. L. J. 162. 

U) 29 Ind. Cas. 610; 2 U. B. R. (1915) 58, 


he olaimel a decree against the first 
defendant and the lower Appellate Coart 
gave plaintiff a decree against him. It 
was objected in that case that the plaint- 
iff was not entitled to be beard nnirr 
Order XCjI, rale 22, of the Code of Civil 
Procedare. The learned * Jndge at page 
611 made the following observation:— 

**It seems clear that if it bad baen 
intended that Order XLT, rnle 22, ehoald 
give a respondent an oppoitnnity to take 
a cross-objection to tbe decree not only 
as against the appellant bat as against 
all tbe other respondentp, this intention 
would have been ezpresred nnequivocally. 
Bat in the present oaee the applicant 
was not even a respondent in tbe appeal. 
He had saeoesefolly contested plaintiff's 
claim in tbe first Coart and had not been 
made a party to the appeal until the 
plaintiff attempted to make him a party 
by filing a cross-objection. It is clearly 
aoreasonable in a oaee where a plaintiff 
had 6aed two defendants who had no 
common gronnd of defence and has been 
saooessfnl against one only, and wbe:e 
that defendant appeals, that the plaintiff 
should be heard in the same appeal to 
prove his case against the other defendant.” 


These observations tally apply to tie 
facts of the present case. The ground of 
defence by the two defendants in the 
present case was in no eenee common 
and it cannot be contended that on the 
hearing of the appeal of the defendant 
No. 2 any question could have arisen for 
a decision between tbe co-defendants The 
defetclant No. 1 bad totally denied bis 
liability and the defendant No. 2 bal 
aofcnowledgei his sola liability. No qaes- 

tion of tqaity between the two defendants, 
therefore, could have arissn. Th^ 

Vakil for the plaintiffs-respondenls Tae 

of* 0 .dai «eferenoe to the provisions 

of Older XLI, rule 2:. olaose (3) and 
olacsB (4), would show that the Legislature 
intended to allow an oijeation to L taken 
against any party to the suit whetb “ 
be was a party to the appeal or Tot % 
do not think the olanses Nos 3 ong . 
are capable of auoh an interpretatiL Tht 
learned Vakil has also relied on th 
new provisiona of Order XLl. rule 33° 

atmg to tbe power of a Court of Appeal 
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and has argaei thab ths loNar AppalUfce 
Court was authopiaei uader the Ivw to 
pa'is a deoree againit the de'enianb No, I 
under tha provision! of this rale. The 
illastrition appended to the rale appears 
to be against this oontention. It was 
held by the Caleutta High Court in the 
case o£ Kshum Ohand Bhuturia v. Qhane 
JHufcawiffiad ^cih<i C3)i“ 

‘‘That rule 33 of Order XLI is very 
-widely expressed but it should not be 
applied so as to enable a party litigant 
to ignore the other provisions of the 
Code or the provieiona of Statutes like 
those which relate to limitation or payment 
of Court-fees.” 

Even if the rule 33 be applicable to a 
case of this nature, which is very doubtful, 
the powers given under it are of a dis- 
cretionary character and no Court would 
be justified in making use of that rule 
to pass a deoree in favour of a litigant 
who hss failed to avail himself of the 
ordinary remedy by way of an appeal. 
The plaintiffs could have filed an appeal 
within the statutory period of limitatijn. 
They did not choose to do so and they 
filed their oross-objertions on the Ist of 
October 1918 long after the perio 1 for 
appealing had expired. The learned ^akil 
for the plaintiffs then argued that it was 
open to the lower Appellate Court to have 
added the defendant No. 1 as a party to 
the appeal and in order to enable the 
plaintiffs to urge their objections the 
lower Appellate Court ought to have made 
him a party. In my opinion there is no 
force in this oontention. He has relied on 
Bishun Ohurn Roy Ohowdhry v. Jogendra Nath 
Boy (4i)i Fatima Bibi v. Bam Narain 
8ahu (5) and Abdul Qhani v. Muhimmad 
Fasih (6), hub none of the oases has 
any bearing on the facts of this case, I 
must, therefore, accept this appeal and 
set aside the deoree of the lower Appel- 
late Court as against the defendant No. 1, 
the appellant before me. and I order 
accordingly. The appellant will be entitled 
to his costs. 

The appeal on behalf of the defendant 

(3) 38 lad. Cas. 361. 

(4) 26 0, 114, 

(5) 51 led. Oas. 646; 16 A. L. J. 687; 40 A. 636. 

^6) 28 A. 95; A- W. N. (1905) 200; 2 A. h. J. 667. 


No. 2 challenges findings of fact recorded 
by the bwer Appellate Court with which 
1 am onable to interfere. I accordingly 
dismiss the appeal of the defendant No. 2 
with costs. 

Order aacordingly 
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ALLAHABAD HIGH COURT. 

First Civil Appeal No. 83 of I9i7. 

Jannary 6, 1920. 

Present'. — Sir Grimwood Mears, Kt., Chief 
Justice, and Jnstice Sir P. C. Banerji, Kt. 

HARBANS AND OTHERS — DfiFBNDiKIS 

— Appellants 

versus 

RAM KUMAR NAIK and otiie*s — 

Plaintiffs — RBHPOND<Nrs. 

Civil Procedure Code (Act V of 1908), 8, H — 
Res judicata — Co-defendants, lasae hetweenf decision 
of, when operates as res judicata. 

A decision on an issue arising between oo-defend- 
ants has the effect of res judteata if it is necessary 
that the issue should be determined for the purpose 
of granting relief to the plaintiff. Whore such an 
issue is determined adversely to a defendant, it is 
not open to him in a subsequent suit between him- 
self and the other oo-defendants to raise the question 
already deoided by the hading on that issue. LP- 876, 
ools. 1 A 2.*] 

First appeal from a deoree of the Subor- 
dinate Judge, Basti, dated the 20th of 
December 1916. 

Mr. N. 0, Vaish and the Hon’ble Dr. 
Ta; Bahadur Sapru, for the Appellants. 

The Hon*ble Mr. Moft Lai Nehru, for the 
Respondents. 

JUDGMENT. — The only question in this 
appeal is whether the judgmeut in a prior 
suit operates as res judicata between the par- 
ties so as to preclude the defendants from 
raising the pleas which they have raised in 
this suit. The present suit is one for fbre 
closure of two mortgages, dated respectively 
the let of April 1902 and the l4th of 
November 1903, executed by Misri Naik in 
favour of one of the plaintiffs and the pre- 
decessors-in-title of the other plaintiffs. Tbe 
original mortgagor is dead. Tbe defendants 
to the suit were the three sons and three 
grandsons of the mortgagor, and the widow of 
a predeceased son. The defendants Nos. 1— 7| 
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who are the prinoipal defendants in this 
ease, raised varions pleas, denyini? the mort- 
gages, denying payment of oonsideration and 
denying the existenee of family neoessity for 
tfaeexeontion of the mortgages. The I'onrt 
below has held that by reason of the decision 
in a previous snit it is no longer open to the 
defendants to raise these pleas. The previoas 
snitto which reference has been made in the 
judgment of the Court below was a suit 
brought iu 1909 by one Jia Lai, a subsequent 
mortgagee of the property comprised in tbe 
mortgages now in suit. In that suit the 
defendents were tbe present plaintiffs or 
their predeoes8ors*in*title, and tbe legal re- 
presentatives of tbe mortgagor. Jia Lai 
asserted that tbe properly was free from tbe 
two prior mortgages in favour of the present 
plaintiff, drst, because the mortgages had 
been discharged. He next urged that the 
property was free from those mortgages 
because tbe mortgages were fictitious and 
without consideration. We find from the 
decree made in the previous suit that he 
claimed an alternative relief to the effect that 
in the event of tbe prior mortgages being 
held to be valid and subsisting mortgages, be 
might be allowed to redeem them and bring 
the mortgaged property to sale for realisation 
of tbe amount due nnder the prior mortgages 
as well as tbe amoont dne upon bis own mort- 
gage. In that suit tbe legal representatives 
of tbe mortgagor contended that the prior 
mortgages held by the present plaintiffs, or 
their predecessors- in title, were fictitious and 
were not subsisting mortgages, capable of 
enforcement. Tbe Court framed an issne on 
the point and it decided it in favour of tbe 
present plaintiffs or tbeir predeoessors-in- 
title who were in that suit defendants Nos. 12 
—15. This decision, it is contended, has the 
effect of res judicata in tbe present suit in 
which the same plea has been raised by the 
defendants as in tbe former suit. It is 
urged on behalf of tbe plaintiffs appellants 
that the decision of tbe Court below on the 
qaestion of res judidiia is erroneons inas- 
much as the parties to the present suit were 
arrayed on tbe same side in tbe previous suit. 
It is true that a decision on an issne arising 
between co-defendants cannot have tbe effect 
ot res judicata unless it was necessary that 
the issne should have been determined for 
the purpose of granting relief to the plaintiff. 
In the previous suit the plaintiff to that suit 


8'^ 5 

raised tbe contention, as we have said above, 
that tbe mortgages in favour of tbe present 
plaintiffs did n^t subsist because tbe amount 
of the mostgages had been discharged or be- 
oanse they were fiotitions. Tbe first ground 
taken by them for tbeir allegation that the 
mortgages did not subsist was abondoned; but 
the second ground which was also the ground 
raised by the legal representatives of the 
mortgagor was pressed and an issne 
was framed on that point. The finding on 
that is me was not sufficient for the disposal 
of the case, beoanse there was tbe alternative 
prayer for redemption to which we have 
referred above. For tbe determination of that 
part of tbe claim and for granting or refusing 
to tbe then plaintiff the relief claimed under 
tbe alternative prayer which was added by an 
amendment of tbe plaint allowed by tbe Ooart» 
the question of the validity and reality of 
tbe mortgages now in suit was a substantial 
and essetitial qnestioo, which had to be 
determined batween tbe two sets of defendants 
to tbe suit in order to grant to the plaintiff 
tbe alternative 1 elief which he. asked for. 
The effect of the decision in the salt, if 
that part of tbe relief had been granted, 
would have been to make a decree against 
tbe mortgagors for sale of tbeir property not 
only for the realisation of the amount of the 
mortgage held by Jia Lai, the plaintiff to that 
suit, butalso the amount cf the two . ^^^-orages 
now in dispute. As a matter of lact wue 
Court did go into that question and in its 
decree provided that if the amonnt of tbe 
mortgage held by tbe plaintiff to that snib 
was not paid by tbe mortgagors, tbe mort* 
gaged property shonld be sold and out of the 
proceeds of tbe sale the mortgages held by 
the present plaintiffs should be first satisfied. 
This being so, there was in the previous suit 

an issue between the co-defendants which it 

was necessary to determine in order to grant 
relief to the plaintiff. That issne having 
been decided adversely to the present defend- 
ants, it is no longer open to them 
to raise the question already decided by the 
finding on that issue. The Court below has 
in our opinion rightly held that the matter 
lares judicata and this appeal must fail We 
dismiss the appeal with costs, including fees 
in this Court on the higher scale. We extend 

Ajypeal dismiaed^ 
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Hir.A RiU BRi; L4L. 

PUNJAB CHIEF COURT. 

Sboo.'IO Civil Appeal No. 3148 op 1918. 

March 4, 1919. 

Presenti^ilr. Jnstioe Broadway. 

MEIjA bam — D apBMDAirT— A ppblumt 

v&rsui 

BRIJLAL AND OTHERS — Plumtipfs — 

Rbsponubmts. 

Stamp Act <IIof «. 12 — Cancellation of 

Btampt what constitutes— Negotiable Instruments . Act 

(XX^l of 1881 , 8. Promissory Tiote payable 

through another person, validity of. 

• . 

The qaestion whether or not a stamp has been 
effectually cancelled is one purely of fact to be 
decided by an examination of the stamp itself. 

4 

The cancellation of a stamp by drawing diagonal 
lines across its face is sufficient within the meaning 
of section 12 of the Stamp Act. 

The undertaking in a promissory note to pay 
the money through another person does not make 
the promise conditional and does not take the docu- 
ment out of the purview of section 4 of the Negoti- 
able Instruments Act. 

Second appeal from the decree of the 
District Jadge, Sialkot, dated the 6th May 
1918. 

Mr. M. L« Purt, for the Appellant. 

' Mr. Jagan Nath, for the Respondents. 

JUDGMENT. — The suit oat of which this 
appeal arises was for the recovery of Rs. 668 
on a promissory note. The trial Coart 
having decreed the claim and the learned 
District Judge having upheld the said 
decree, the defendant has dome up to this 
Court on second appeal through Mr. Mukand 
Lai Puri. I haved heard Mr. Jagan Nath 
for the respondents, 

Mr. Mukand Lai raised two points. First, 
he contended that the document described 
as a pro-note was inadmissible in evidence 
inasmuch as it had not been properly 
cancelled under section 12 of the Stamp 
Act, and secondly, that the said document 
did not come within the de6nition of a 
promissory note as cootained in section 4 
of the Negotiable Instruments Act. 

With regard to the first contention it was 
argued that the Legislature contemplated 
the cancellation of a stamp which would 
render it impossible for use a second time. 
It seems to me that the question whether 
or not a stamp has been effectually can- 
celled is one purely of fact to be decided 
by an examination of the stamp itself. 


In the present case the stamp has been 
cancelled by drawing diagonar lines right 
across it, their ends extending . on to the 
paper. An examination of the stamp 
leaves DO room for doubt that it was affixed 
for the first time on this document. It 
seems to me, therefore, that it has been 
effectually cancelled. A oanoellatioh by 
drawing lines across a stamp has been tfon- 
sidered Eufficient iu Mohammad Amir v. Kodar 
Nath (1), in which case the d^uin contained 
in Pifan Ditta v. Mqngal Singh (2) was 
approved of. I accordingly hold that the 
stamp has been effectually cancelled within 
the meaning of section 12 of the Stamp Act, 

With regard to the second point the docu- 
ment in question is to the effect that thm 
drawer undertakes to pay the sum therein 
mentioned to the plaintiff or order **madrfat 
Budba Singh." It seems to me that the 
undertaking to pay is an unconditional one 
and that the words **maarfat Budba SiiVh*^ 
do not take the document out of' the pur* 
view of section 4 of the Negotiable Instru- 
ments Act. IBudha Singh was the plaintiffs^ 
agent and it seems to me that the ineer* 
tion of these words in the body of tht 
document does not render the document 
anything other than a promissory note, Thid 
being the case, the onus' to prove-Want of 
consideration was rightly placed on the 
defendant-appellant, and I accdrdiogly 
dismiss this appeal with uosts. ' 

Appeal dfi^HisSd, 

% 

I . 

* 

(I 15 Ind. Cas. 202; 16 O. 0. 68. 

(2) 108 P. B. 1908; 207 P. W. R. 1908. 
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^ PATNA HIGH OOURT. 

Oaihinal Revision No. 419 or 1919. 
Daoember 19, 1919. 
Presenti^M.T» Jaatioe Adami. 
DOMAN MAHTO and another — 

Petitioners 

versua 

BMPBROR— Opposite Pabtt. 

' Penal Code (Act XLV o/ I860), «. 186— VTarran/, 
reeisUtnce to execution of — Warrant addressed to 
nazir personally — Nazir, whether can delegate execu- 
tion to naib-nazir. 

Although it ia improper for a nazir to depute 
one of his assistants to ezecute a warrant for the 
delivery of possession which is directed to the 
TMzir himself, yet the assistant is sufficiently clothed 
with authority to execute the warrant, and any 
person offering resistance or obstruction to its 
execution is guilty of an offence under section 186, 
Penal Code- [p. 981, col. p. 982, col. 1.] 

Applioation to set aside the oDoviotion 
ot petitioners under seotion 186 and section 
147 ol the Indian Penal Oode. 

FACTS. — In a oertain ezeoation oase 
Basdeo Makto deoree-holder v. Doman Mahlo 
jadgment debtor) the Ist Mansif 
of Chapra issaed a writ (Exhibit 1) for 
the delivery of possession of certain plots 
of land to the aforesaid decree-holder. 
The writ contained the direction Waziah 
rahe ki Nozir khud ja kar kabza delave * 
», e., **Be it noted that the Nazir himself 
should go and give delivery of possession.’* 
The Nazir deputed the Naib Nazir of the 
Civil Court to go and deliver possession 
of the land in question. The Naib Nazir 
accordingly, accompanied by two peons, a 
drummer, the decree-holder and an 
identi6er, went to the spot, explained to 
the judgment'debtors (petitioners) the 
contents of the writ and asked them to 
allow possession to be given as directed 
by the writ. On this opposition was offered 
by Doman, and his partisans, who were 
already armed with lathis. Thereupon the 
Naib Nazir and his peons asked to the 
accused and their partisans not to inter* 
fere with the Court’s order. Upon this 
there was remonstrance between the 
deoree*bolder and judgment-debtor’s parties. 
Doman and Mobit and their partisans 
made preparations for assaulting Basdeo, 
the decree'bolder, and his uncle, and oertain 
persona on the side of the accused 
assaulted the decree-holder and other 
meu ou his side with latkia. The 

62 


District Judge directed the proaaou* 
tion of the petitioners under section 476, 
Criminal Procedure Code, on receiving a 
report from the Naib Nazir, and the 
accused were put upon their trial for 
offences under sections 147 and 186, 
Indian Penal Code, resulting in their 
oooviotioD and sentence. Before this the 
decree-holder Basdeo had instituted a 
criminal oase for assault under section 
3^3 against the petitioner Doman and others, 
which was compounded before the tormina* 
tiou of the present oase. 

Farther facts appear from the judgment 
of the Sessions Judge which was as 
follows: — 

‘The record o! this case has come back 
from remand. 

I have already described the Alleged 
facts of the oase in my jadgment remand* 
ing it for farther evidence, hence it ia 
uuneoessary to repeat them here. The 
defence ia that the case is a false one 
and has bsen brought by Bisdeo Mahto 
in collusion with the Naib Nazir. It ia 
also alleged on behalf of the accused that 
the true fasts of the case , are disclosed 
in a osunter complaint lodged by Bhawani 
Mahto, a son of Doman (appellant), to 
the effect that there was a dispute between 
Doman and Dukhan (P. W. No. 5), the 
uncle of Basdeo Baba, about the owner* 
ship of the tiles which were removed 
from the house by the Naib Nazir’s 
orders and that Basdeo struck Bhawani 
(son of Basdeo) on the head with a lathi and 
then the Naib Nazir left the place. In 
addition to this different version of the 
facts a number of law points have been 
raised on behalf of the defence which I 
shall deal with presently. 

In my opinion there can be no doubt 
that the version of the facts given by 
the prosecution is correct and has been 
satisfactorily established by the evidence 
of the Naib Nazir and other eye-witnesses, 
namely Ramzan AU and Ram Singhasan 
Lai, Civil Court peons, and also Basdeo, 
the decree holder, and his uncle Dukhan 
and Sheoraj Nonia, the labourer who was 
removing the tiles, and Surat Ali Daffadar, 
who accompanied the Nazir to the spot. 

I see no sufficient reason to hold that 
the Naib Nazir has given an incorreot 



978 


INblAt^ OASBS, 




DOUIN MIUTO V. EMPEROR. 

aooount of the affair and I am satisfieJ 
with his evidesoe. 

Two witnesses have heen examined in 
support of the defence version. However, 
they appea* to have oonoealed Ihe real 
faots and I am unable to rely on them. 

Thus I agree with the learned Magis- 
trate in Ending that the proseoution story 
has been proved. 

I shall now deal with the legal points 
raised on hehalf of the defenee. It was 
urged that inasmnoh as the complaint 
case brought by Baadeo against Doman 
and others for assault had been oompro- 
mised, henoe the charge of rioting could 
not stand, for by the compromise the 
accused persons have been aoquitfed of 
the charge of assault which constituted 
the part of the essence of the charge of 
rioting. 

In my opinion this contention is not 
sound. I have looked into- the record of 
the complaint case oonoerned. I End that 
Bisdeo Mahto filed complaint against the 
two present appellants and seven other 
persons, accusing them of interfering 
with the Nazir in delivering possession 
and of assaulting Basdeo and Dukhan 
with laihts. Four of the accused . named 
in the complaint were summoned under 
section 323 and 323/34, Indian Penal Code, 
rie., Nandu, Phekan, Bhawani and Doman. 
Evidence was gone into and a charge was 
framed under Feotion 323. Indian Penal 
Oode, Eventually the case was compromis- 
ed and these four persons were acquitted. 
Nov ^viously this previous acquittal does 
not affect in any way the present case 
against Mohit, for he was not summoned 
in the complaint case and hence the fact 
that that case ended in acquittal after 
compromise cannot benefit him. 

As regards Doman Mahto also it seems 
to me that this previous acqniltal makes 
no difference. The only charge then 
against him was one under section 323 
and that was compounded. No charge 
was framed under section 147 and henoe 
the fact that Doman was acquitted on 
compromise cannot Lave any effect on the 
present charge of rioting, which as a 
matter of fact is not oompoundable. 

seolion -103. olaase (i'), and it is quite 
clear that the present oharge of rioting 


IS in no way affected by Doman’s previous 
acquittal in respect ■ of the oharge under 
section 323, Still le^s is the present 
charge under section 186 affectel thereby, 
for the oharge under section 186 was not 
before the Court which disposed of the 
complaint case, and in fact this oharge 
could not proceed without • sanction under 
section 195, Criminal Procedure Oode, 
or order under section 476, ’ Criminal 
Procedure Code, and Basdeo bad not 
obtained any sanction. Thus the present 
oharge under section 186, which hae been 
brought in accordance with the order of 
the Mnnsif passed under section 476, 
Criminal Procedure Code, is in no way 
affected by the previous compromise. 

It is also argued that inasmuch as 
the property of which the possession was 
to be delivered consisted of 2 dhurs of 
land^ out of a larger plot, it was quite 
possible that the Naib Nazir in delivering 
possession might have encroached beyond 
these 2 dkurs and henoe the accused 
Doman was justified in resisting him. 
However, I am nnable to accept this view. 
No doubt it would have been better in a 
case of this kind if the Civil Court 
Amin or some survey- knowing Commissioner 
had been appointed to deliver possession 
after making an aconrate survey. How*, 
ever, at the same time I am unable to 
hold on the evidence that the Naib Nazir, 
in delivering possession actually encroached 
on any land not included in his order. 
In fact the accused in their written state*' 
ment do not suggest any such enoroaohment. 

The defence appears to bs that there 
was a dispute as regards the ownership 
of the titles which were removed from the 
house that had to be demolished. It is 
clear that the accused Doman was entitl*' 
ed to these tiles, and bis case is that the. 
decree-holder Basdeo wanted to take them' 
away altogether and he objected to this.’ 
But he says be raised no objection to 
the ^ tiles being taken down from the 
portion of the house that was being 
removed. Thus it is not really the accused’s 
case that there was any encroachment' 
beyond the 2 dkurs to which the decree* 
holder was entitled, and thus there does 
not seem to me to be any fores in this point. ' 

Another point raised was that as the 
writ of delivery of possession was addressed 
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to the bailifE o£ the Goart, the Naib 
Nazir was nofc aathoriaed to ezesate it 
inasmiioh as be was not the bailiff. It is 
urged oq the strength of the following 
rnlinga, Sulei Alt v. Emptror (1) and 
Mohini Jio^an Banerji v. Emperor (2 
that the peons and not the Nazir or 
Naib Nazir were really the bailiffs. Ger* 
tainly in the ralings mentioned this inter* 
pretatioD of the word bailiff is given. How* 
ever, there seems, to be no doobt that in 
eertain oases the word * bailiff’ means the 
Nazir or the Naib Nazir. For instance 
the warrant of sale nnder Order XXI, 
rule 66, Civil Prooedure Code, is addressed 
.to the bailiff of the Court and this offioer 
is direoted to sell the attaobed property 
by auction in ezeoutiou of the deoree 
oonoerned. Now it is the universal praotioe 
in all Courts in every diatriot, as far as 
I am aware, that the Nazir (or possibly 
in some oases the Naib Nazir) oonduots 
execution sales. 1 have never oome across 
any case in whioh these sales are held 
by peons. Thus it seems to me olear 
that the words 'bailiff of the Court,* 
though they may in some instanoes refer 
to peons, also include the Nazir and the 
Naib Nazir. Hence there is certainly no 
force in this objection. Moreover, in this 
particular case there was an order of 
the Court on the warrant that it should 
be executed by the Nazir himself. Hence 
•learly no peon would have had any authority 
to execute it. In fact this point wab not 
very seriously urged before me on appeal. 

It was, however, farther urged that 
inasmuch as on the warrant for delivery 
of possession (Exhibit 1) there was an 
order that the Nazir himself should execute 
it, the Nazir had no authority to delegate 
his power to the Naib Nazir and the 
latter ofiEicer, Mohammad Kasim Ali, bad 
no authority to execute it. 

When the case 6rst came up before 
me on appeal, the Nazir had not been 
examined as a witness and heooe it was 
not clear bow be had come to delegate 
his power. I, therefore, remanded the 
oase to have his deposition taken. From 
his evidence it seems that the Nazir, 

(1) 19 Ind. Caa. 706; 40 C. 849; 17 0. W. N.94l| 
14 Or, U J. 274. 

(2) 36 Ind. Caa. 871; 1 P. L. J. 550; 18 Or. L. J. 93; 
8 F. L, W. 64. 


having received .the order of the Court to 
execute the warrant, first delegated this 
duty to one Naib Nazir Gupteswer Prosad 
and afterwards (as Gupteswer Prosad bad 
been transferred) he re* issued the warrant 
to Muhammad Kasim Ali, P. W. No. 1 , for 
service. He did not obtain any order of the 
Conrt for this delegation. There is no donbt 
that ordinarily the Nazir has a general power 
of delegation of his duties to his subordi* 
nates, inoluding both Naib Nazirs and peons 
\_vide Dharam Ohand Lai v. Queen-Empress 

(3) and Sheo Progask Tewati v. Bhoop Narain 
Protad Paihak (4)]. However, the question 
remains whether the special order of the 
Court in this oase, that the Nazir himself 
should execute the warrant, deprived him of 
bis usual power of delegation and rendered 
the aotioD of the Naib Nazir in ezeouting 
the warrant ultra vires In my opinion, 
striotly speaking, in this particular case 
the Nazir should have obtained the orders 
of the Court before delegating his power 
to the Naib Nazir, for the Court's order 
on the warrant is quHd explicit that the 
Nazir himself should execute it. It was 
urged for the Crown that the order* 
sheet of the exeeution oase (Exhibit 3) 
shows that the Court acquiesced in the 
service of the notice by the Naib Nazir, 
inasmuch as it extended the time for 
service on the application of the Naib 
Nazir. However, the order*8heet does not 
bear out this contention, for it refers to 
an application for time by the Nazir. 
The actual application is not on the 
record, and it may be that it was sub- 
mitted by the Naib Nazir through the 
Nazir and thus the Conrt may not have 
been aware that it was the Naib Nazir 
who exeoated the process. Hence there 
is nothing on the record to show that 
the Coart acquiesced in the Nazir's delega* 
tioD of his power to the Naib Nazir. 

Under these circumstances it seems to 
me that the Naib Nazir was not strictly 
justified by law in executing the process. 
However, even taking this to be the case 
I do not consider that the appellants 
were justified in resisting the delivery of 
the possession. It seems to me that the 
oase comes clearly nnder section 99 of 
the Indian Penal Code, for obviously thq 

(3) 22 C. 596. 

(4) 22 C. 759, 
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Naib Naair was a pnblio servant aoting 
ID good faith under oolonr of tbe office 
and hence there was no right of private 
defence against his action. Thus the 
irregolarity in tbe proceedings is no 
sufficient justidcation for the oondnot of 
the appellants. 

Another point urged was that tbe 
warrant for delivery of possession was 
not signed by the Munsif but it was only 
initialled. However, this is a mere irregu- 
larity and does not render tbe warrant 
illegal (t/ide section 537, Criminal Procedure 
Code, illustration). * 

In conclusion after considering tbe 
evidence in this case and tbe points raised 
on behalf of the defence 1 am of opinion 
that the prosecution has succeeded in 
proving beyond doubt that the two 
appellants Doman and Mohit, aided by 
seven other persons not now on trial, 
resisted tbe Naib Nazir in the execution 
of a process for delivery of possession 
in connection with the decree obtained by 
Basdeo P. W. No. 4 against Doman appellant 
and that the companions of Doman and 
Mofait assaulted Basdeo and bis uncle in 
the course of this resistance. Also 1 bold 
that these appellants bad no right of 
private defence against tbe action of the 
Naib Nazir. Hence they are clearly guilty 
of offences under section 147 and 186, 
Indian Penal Code. I, therefore, uphold tbe 
convictions. 

As regards the sentences, however, I 
think that some reduction is necessary. 
It must be borne in mini that oompensa* 
tion has already been paid for the assault 
upon Basdeo and bis uncle in connection 
with the complaint case in which Doman 
and some other persons were put on their 
trial. Bearing this in mind, I do not 
think it necessary that separate sentences 
of imprisonment should be imposed in this 
case for tbe offences under sections 147 and 
186, Indian Penal Code. 

In conclusion, therefore, while upholding 
the conviction I reduce the sentence of 
Doman and Mohit to two months* rigorous 
imprisonment under section 186, Indian 
Penal Code. I impose no separate sentence 
under section i47, Indian Penal Code. 
Tbe fines, if any, must be refunded.” 

The accused thereupon applied to the 
High Court in revision. 


Mr, 8, P. Varma, for tbe Petitioners.—!* 
A bailiff is a distinct person, t^e., 
a peon, and not the Nazir, therefore,- the 
Nazir could not execute the warrant. 
Cites Mohtni Mohan Banerji v. Emperor (2) 
and Suhed Ali v. Emperor (1), 

The warrant ^Exhibit 1) distinctly 
directed the Nazir to execute and give 
delivery of possession himself and, therefore, 
delegation to the Naib Nazir was not 
justified in law and tbe petitioners were 
entitled to resist an illegal delivery of posses- 
sion. Relies on tbe same two oases. 

The common object of the assembly 
is alleged to be to resist by force the 
delivery of possession. This cannot stand, 
inasmuch as tbe element^ of force is no 
longer an offence ibecause a charge under 
section 323, Indian Penal Code, had been 
compounded by the parties. 

Mr. Manohar Loll (Assistant Covernment 
Advocate), for the Crown. — A bailiff is 
any person who is directed to execute a 
process of the Civil Court, ».e., a peon, a 
Naib Nazir, a Nazir. Much confusion 
has arisen in not keeping this distinction 
in view. Tbe two cases cited are dis* 
tinguisbable on the facts of tbe presents 
case. Here tbe Court itself directed the 
Nazir to go and deliver. Therefore, he 
derived his authority direct from tbe 
Court. In Mohini Mohan Banerji'e. 
case (2) the Nazir was not directed tA 
do so. I rely upon an elaborate disous* 
sion of this in Dharam Chand Lai y, 
Queen^Empress (3). 

The Nazir had fall authority to 
delegate his duties to the Naib Nazir. If 
is the common practice. It is supported by 
high authority. Cites Abdul Karim v. Bulfen 
(5). The very name Naib Nazir shows 
that he is an assistant to the Nazir and, 
therefore, must assist him in discharge, 
of his duties, otherwise the work of the* 
offices will not be carried on. Relies on 
Dharam Ohand Lai v. Queen-Empress (3). ^ 

In any case section 99, Indian Penal* 
Code, is a clear answer to the contention' 
of the other side. 

Regarding section 147, Indian Penal 
Code, the point raised is not of much 
importance inasmuch as no separate’ sentence 
is passed thereunder. The ooinmob- 

• V V . ^ V • 

(5) 6 A. 385, A. W. N. (1884) 133. ^ 
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'dbledt was to i^esist tbe ezeeotion p| the 
warrant, an^ tbU oould pot be compounded 
and ' bas not been compounded. Wbat 
was oomponuded was the force used in 
proseaution of the common object* In 
any case section 143, Indian Penal Code, 
would completely cover the facts. 

JUDGMENT. — This is an application to 
set aside the conviction of the petitioners 
under section 186 and section 147, Indian 
Pena] Code, and the sentence of two months* 
rigorous imprisonment passed under the for- 
mer section. 

It is only necessary to state that, in execu- 
tion of a decree, the Naib Nazir proceeded to 
the judgment-debtor’s property and started 
taking off the tiles through his peons from a 
part of the house which bad been declared 
to have been enoroaobing on the decree- 
holder’s property. The judgment* debtors 
and their men resisted the taking of these 
tiles and asaaalted the decree- holder’s party. 
The decree-holder broaghta complaint against 
the petitioners and others under section 323. 
The complaint case ended in a compromise 
and the petitioners were aoqoitted. There- 
after, on a report of the Naib Nazir to the 
Munsif, sanction was given for the prosecu- 
tion of the petitioners under sections 186 and 
147 and they were tried and convicted as 
above mentioned. 

The chief point taken by Mr. Varma for 
the petitioners is that the writ for delivery 
of possession was endorsed by the Court to be 
executed by the Nazir himself. The Nazir, 
however, delegated the execution to the Naib 
Nazir. 

Bftlt is contended that in the hret place the 
Nazir bad no power to delegate his duty to 
the Naib Nazir and in the second place that 
the petitioners, in resisting the delivery of 
possession by the Naib Nazir, were notoom- 
miting any illegality. The learned Oounsel 
relies on the case of Mohhii Mohan Banerjt 
V. Emperor (2), where it was ruled that the 
word bailiff*, which is printed on the writ of 
delivery, meaos the peon, and that being so, 
the Nazir had no power to execute a process 
which baa been endorsed on the bailiff. He 
also cites Subed Ah v. Emperor (1), where it 
was held that the Nazir and the bailiff were 
not the same person in the oircnmatances of 
that oa?e. The hrst of these two cases is dis- 
tinguishable. Toere the Wcwrraut was endorsed 

to the p3on aud the Nazir executed it. In 


this case we have the warrant endorsed to the 
Nazir himself, and I have no doubt in my 
mind that the Nazir then became the bailiff 
for the purpose of carrying out the duty of 
executing the warrant. A bailiff is any per* 
son who is directed to go and execute a pro- 
cess, and so it was held in the second of the 
two oases cited above. There the peon exe- 
cuted the process aud so became the bailiff, 
and so derived bis authority direct from the 
Court and was not hound by a limitation of 
the period for service prescribed by the Nazir. 

It is next argued that if the Nazir was a 
bailiff according to the endorsement on the 
process, he was bound to execute it himself as 
it was made over " to the Nazir Khnd ” and 
that be bad no authority to make it over to 
the Naib Nazir. 

The case of Dharnm Ohand Lai v« Queen- 
Empress (3) is a very clear authority for the 
power of a Nazir to delegate the execution of a 
warrant to those who are subordinate to him, 
namely, Naib Nazirs and peons. In that judg- 
ment the history of the powers of the Nazir is 
given very fully, and it is shown that the 
Nazir bas been recognised as the proper officer 
of the Court for the purpose of executing its 
processes from the earliest times and that 
the Nazir has the power to delegate his duties, 
and that the Naib Nazir is one of the persons 
subordinate to him to whom the execution 
may bs entrusted. The case of Abdul Karim 
V. Bullen (5) is to the same effect. It was 
there held that when the Nazir endorses the 
warrant to a subordinate, that subordinate is 
sufficiently clothed with authority to entitle 
him to arrest the person against whom the 
warrant of arrest is directed. It was there 
said: “ There is nothing in the Code that 
we are aware of to prohibit a Nazir from 
authorising a deputy to execute a warrant of 
arrest for him ; and we know that it has been 
for years the recognised and sanctioned prao- 
tice for him to do so ; indeed under existing 
arrangements, it is impossible it should be 
otherwise.” ^ 

The real question here is whether the 
warrant having been addressed “ to the Nazir 
Khud,” he oould delegate his duties. l am 
of opinion that the Nazir acted wrongly io 
deputing the Naib Nazir to carry out the exe- 
cufcion. However, the Naib Nazir, knowing 
that he was subordinate to the Nazir and as a 
rule carried out the duties delegated to him 
by the Nazir, oould not bs held, when obeying 
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the order, to have been aetiDfir dishooestly or 
knowingly carrying oat an illegal order. He 
went to the place of exeoation acting in good 
faith and under colour of his office and the 
petitioners resisted him wten he was so 
acting. Under section 99, Indian Penal 
Code, the petitioners would have no right of 
private defence against his acts. I, therefore, 
hold that on the facts found they were rightly 
convicted under section 186. 

The next point taken is that the conviction 
under section 147 cannot be supported be- 
cause the common object of the unlawful 
assembly was to resist by force the delivery 
of possession, and that the element of force in 
the charge has been taken away by the facts 
that the parties to the case under section 323 
had compromised it and all would be equally 
acquitted of the offence. This is a somewhat 
doubtful point. It is certain that the parties 
met together with the common objecu of re- 
sisting the execution by the use of force 
and they used force, but they have been acquit* 
ed of the offence of using such force. Under 
the oircumetanoes 1 am of opinion that the 
conviction should have'd}een under section 
143 and not under section 147, Indian Penl 
Code. The matter is not very important 
BiLce the petitioners were not separately sen- 
tenced under section 147. I think that the 
proper order I should make on this appli- 
cation is that the conviction and sentence 
passed against the petitioners under sootion 
lb6 must be upheld and the conviction under 
section 147 be changed to a conviction under 
section 143, and 1 order accordingly. 

Gonviction partly altered. 


LAHORE HIGH COURT. 
Miso^llaneods Civil Petition No. 17 5 

OF 1919. 

May 10, 1919. 

Preienl:— Mr. Justice Bevan-Petmar. 
Intheinctterof Tux LEGALPHACTI- 


TIONBKS AOT, 1879, and or th» investiga- 

TiON INIO THE CONDOCT OF Mia7l BKLX RAM 

Pleader, HOSHIARPUR. ' 

Legal Practitioners Act {X.VI11 0/1879), ss. 13 14 
scope of— "Charged", meaning of—Professional mis 
conduct— For any other reasonaUe cause" enquiru o\ 
ta—Vistrict Judge, whether has power to make enquiry 


The natural oonstruction of seotxon 14 of the Legal 
Practitioners Act is that it includes clause </) 
just as much as any other clause of section 18. 
[p. 982, col. 2.] 

The word “charged” in section 14 of the Act 
should be construed as meaning *'ig accused” or that 
an allegation is made to that effect, [p. 983, col. 2.] 

A District Judge is legally competent to take 
action under section 14 of the Act in cases which 
come under clause (/) of section 13. [p. 983, col. 1.] 

District Judge o) Kistna v. Hanumanulu, 3? Ind. 
Cas 326; 3911. 1045; 18 M. L. T 549; (j915» M. W. 
N, 1060; 17 Cr. L. J. 38, followed. 

Petition, under sections' 13 and 14 of the 
Legal Practitioners Act, praying that the 
enquiry to be held against the petitioner be 
held in any district other than the district of 
Hoshiarpnr. 

The Hon’ble Pandit Sheo Naratn, for the 
Petitioner, 

ORDER. — For the petitioner Pandit Sheo 
Narain contends that a subordinate Court 
is not legally competent to take proceedings 
under section 14 of the Legal Practitioners 
Ast in oases which come under elaase 
(/) of section 13, *'for any other reason- 
able cause,*’ and is confined to oases falling 
under clauses (a) and (6). He relies on a 
judgment of the Chief Court, Punjab, 
reported as Amolak Bam t. Emperor (1), 
Southekal Krishna Bao, In the matter of (2) 
and Puma Ohunder Pal, In the matter of (3), 
At the same time he candidly admits that 
(be judgment in District Judge of Sistna 
V. Hanumanulu (4) and other recent 
decisions are against his contention. 

In the decision of the Chief Court 
clause (/) of section 13 was not directly 
under disonssion and it is admitted that 
this decision supports the contention only 
by implication. It appears to me that 
the natural construction of section 14 is 
that it includes clause (/} just as 
much as any other clause of section 13, 
But the matter is, in my opinion, conelnd* 
ed by the judgmeLt of the Pull Bench 
of the Madras . High Court referred to 
above. In that judgment the learned 
Judges point out that there had been srme 
ground for the view now urpp<^ on be- 
balt of the petitioner, nnder <»nrre 

(1) 4 Ind. Cas. J022; HI P. W. E. lt^09 ( r.; H 
Or h. J. 148. 

<2» 16 0. 162; 14 I. A. 164 6Sar.P. 0. J. 96. 

(3) 27 0. 1928; 4 0. W.N. 389. 

(4) 82 Ind. Caa. 826] 39 M. 1046; 18 L. T. 649} 
(1916) M. W. N. 1060i 17 Or. L. 
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BpondiDg seotioDB 15 and 16 of Act XX of 
1865| as the former saotion gave a power 
of anepeneion or disisiaaal for franduleot 
or other grossly improper oondnot in the 
diaoharge of bis profesaional doty or for 
aoy other reasonable oaose while tbe snb* 
ordinate Court waa only empowered to in* 
vestigate charges cf *'aQoh oondaot aa afore* 
eaid/’ and that aooordingly it waa held in 
Qolah Khan^ In ihe matter of the petition of 
(5) that oases whioh did not oome under 
fraudulent or other grossly improper oon- 
dnot in the exercise of professional duty 
but under any other reasonable oauae were 
not covered by seotion 16 of fbat Aot. 
Tbe learned Judges explain that, follow- 
ing this deoision Hill, J., in Puma Ohunder 
Pali In the matter of (3) now relied on by tbe 
petitioner, expressed the opinion that tbe 
words in aeotion 14 **takiog instructions 
except as aforesaid” referred to clause^ Ca) 
of aeotion 13 and that tbe words any 
such misoondnot aa aforesaid” referred to 
clause (6) and that a subordinate Court 
had no power to take action in oases fall- 
ing within clauses (o), (d), (c) and (f) 
of that section. They also point out 
that this restrictive ooostruotion is not 
supported by the judgment of their Lord- 
ships of the Judicial Committee in Southekal 
Krishna ifoo. In the matter of (2), also 
relied on by the petitioner, and to which 
Hill, J., referred, as in that case no ques- 
tion as to clause if) of section 13 arose or 
was considered. After referring to two 
other decisions tbe learned Judges held 
that '*lhere is no good reason why charges 
under these clauses should not be investi- 
gated in the Brst instance by tbe sub- 
ordinate Court, and it would be very in- 
convenient if they could not. Their intro- 
duction into section 13 of the Aot without 
any amendment of section 14 goes rather 

to show that section 14 as it stood 

was deemed wide enough to cover them.” 
It is, in my opinion, unneoessary to refer 
to other judgments in which the same 
view was held. 1 hold, therefore, that the 
District Judge was legally competent to 
take action under section 14 of the Aot. 

For tbe petitioner it was also pointed 
out that since the institution of this High 
Court the petitioner has become a Vakil 


and that, under the Letters Patent, this 
Court alone has the power to initiate 
proceedings ar^^inst a Vakil, but, in my 
opinion, this fact makes no difference. 
Tbe charge against tbe petitioner relates 
to his conduct as a Pleader and prior to 
the creation of this High Court, and his 
present status, if- be has- been enrolled as 
a Vakil of this Court, is beside the point. 

Reference is also made to tbe wo>d 
**oharg6d” in section 14 of the Aot, but th's 
word shi'mld, in this section, he construed 
as meauiug *'is accused” or that an allega- 
tion is being made to that effect, and this 
is indicated in the judgment of the Chief 
Court relied on by the petitioner on the 
Brst oonlention. 

Tbe petitioner has to-day tendered a 
written explanation of tbe transaction 
which oODoludes with the words: I now 

realize that my action was a piece of 
indiscretion which I now deeply regret. 
I most humbly crave the Hon’ble Court’s 
forgiveness.” Tbe petitioner's Advocate, 
therefore, pleads that the explanation may 
be aooepted and if considered necessary, a 
censure by this Court would meet the 
merits of tbe case. 

I am unable to accede to this request. 
Even if the explanation of the petitioner 
be aooepted, the matter cannot be treat* 
ed lightly and calls for an enquiry and 
Boal disposal b$ a Division Bench of this 
Court. It is urged that Mr. Kennaway 
might be prejudiced by exaggerated or 
other information received by him, but Mr. 
Kenna^ay is no longer the District Judge 
of Hosbiarpur. It is uncertain when Mr. 
Xennaway may be released from bis pre- 
sent duties and resume his former position. 
1, therefore, transfer the proceedings to 
the Court of tbe District Judge at Jullun- 
dur to avoid any possibility of complaint. 

Proceedings transferred. 


(5) 7 B. L. R. 179, 10 W. R. 15 
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BB51BI GI» V. BHUBAWE8WARI KOtB, 

PATNA HIOH COURT. 

Criminal Revision No. 432 op 1919. 

January 16, 1920; 

Present : — Mr, Jastioe Salian Ahmed, 
BBHARI OIR — Petitionbb 

versus 

Bani BHUBANBSWARIKOER and 
OTHBBE— OpPOJITriPARTr, 

Criminal Procedure Code (Act Fo/ 1838^, e. 145, 
proceedings under^Civil Procedure Code (Act V of 
IWS^, O. XXI, r. 36 (1), pnssesRion under, nature o/-?. 

Dispute between judgmenUdehtor and decree-holder 

Possession delivered by Civil Court in execution of 
decree — Criminal proceedings, legality of. 

Where in execution of a decree possession of pro- 
perty is delivered to the decree-holder under Order 
XXI, rule 36 (1), of the Civil Procedure Code, the 
property cannot form the subject of proceedin<ys 
under seotion 146 of the Criminal Procedure Code 
at the instance of the judgment-debtor, inasmuch 
as the dispute between the parties has been 
adjndged, and a Magistrate, who starts such proceed- 
ings, acts illegally and without jurisdiction, [p. 986 
col. 1.] * 

Possession delivered under Order XXI, rule 36 (I' 
of the Civil Procedure Code, is actual possession and 
not symbolical or formal possession, [p, 986, col. 2.] 

Application against the order of the Snb- 
Divisicmal Officer, Sadar G^ye, dated the 
3rd December 1919. 

. FACTS appear anffioiently from the judg- 
ment. 

Mr, Hasan Imam (with him Messrs. Hand- 
heolyar, S* N, Palit and Kailashpati) ^ for 
the Petitioner, argued that possession was 
delivered to his client, the decree holder, 
under Order XXT, rule 35. It was a direct 
delivery of possession. All that oould be 
done by the Civil Court has been done. 
The order of the Magistrate, if allowed to 
stand, would mean that I must go back to 
thh Civil Court, obtain a similar decree, a 
similar delivery of possession and then 
again be sent back to the Civil Court by 
a similar order under section 146, Criminal 
Procedure Code. The rightful owner would 
be kept out of bis property for ever. 
This could never be the intention of the Legis- 
lature Cites Doulat Koer v. Ramestoari Koeri 

(1) , Behari Das v. Khetra Pal Singh 

(2) , Atul Hazra v. Uma Oharan Ohangdar (3) 
The Magistrate must uphold the recent order 
of the Civil Court. 


Um 


(1) 26 C. 6 6; 3 C. W. N. 461. 

(2) 29 C. 2 6 C. W. N. 38. 

(3) 33 Ind Cas. 822; 20 C. W. N. 
62{ 23 O. L. J. 656. 


796, 17 Cr. b.J. 


• • • . 

MvrP. 5fen(with him Messrs,/?. D^Singh 
and S, N, Bo/)* for the Opposite Pasty, 
submitted that the Magistrate having foapd 
that the opposite party were in ^ssession 
on the date pf the proceedings notwith- 
^anding the delivery of possession by the 
Civil Court,. the High Court could not inter- 
fere. It was not a question of juriadietion. 
The Bnding of the Magistrate may lie 
erroneous. He may have taken even an 
erroneous view of law, Cites Parmessar Singh 
V. Eailaspati (4), 

CSoLTAN Armed, J.— If your contention fs 
correct, there could never be a finality Jo 
this litigation bsti^eBD the deoree^holder 
and the judgment-debtors. That surelyla 
not the intention of the Legislature^ 

The Magistrate acta under this section 
simply with a view to prevent a breach of 
the peace. 

. LSoltan Abmed, j.— But the Civil Court 
had recently determined those very rights- 
of the parties which the Magistrate has no 
lurisdiotion to determine once more,] 

Mr. Hasan Imam was not called upon to 
reply. k 

JUDGMENT.— The petitioner Behari Gir, 
Lbela of Mabant Kriahnadeyal Gir, has 
made this petition for setting aside an order 
passed by the Sab- Divisional Officer of Sadar 

np proceedings under section 
145, Criminal Procedure Code, The facts 
may be shortly stated. 

The petitioner is a Chela of the Mabant 
and the opposite party, who are 44 in number, 
consist of the Rani of the seven annas Tifcari 
Raj and her servants and the tenants of 
Mauza Mahabodh. It appears that tho 
Mabant had a mortgage- decree against 
oppaite party Nos. 9 to 44 and in execution of 
that decree he purchased the holdings of these 
tenants. On the 10th and llth of July J919 
delivery of possession was given to the 
Mahant. On the 19th November 1919 on 
the application of the petitioner notices, 
under section 144, Criminal Procedure Code, 
were issued by the Sub- Divisional Officer on 
the te^Dfcs opposite party Nos. 9 tp 44. On thp 
Ist of December on the ret cm of the service 

the parties were heard by 
the Magistrate The Magistrate thereupon 
on the drd December 1919 passed the order 
which IS DOW assailed in this Court. 

I® ' **• J- Or. I,. J, 

369i 1 p. L, w. 96, (1917) P«(, 1. 
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The main ground upon wbioh tbe learned 
CouDBel for the petitioner attaoks tbe order 
of tbe Magistrate is that tbe Mabant 
laving got a desree against these tenanfa 
in ezeontion of whiob deoree delivery of 
pOBsesaion was given to him, tbe Magistrate 
has aoted without jarisdiotion in not up- 
holding that deoree and the delivery of 
possession. In my opinion the oontention 
is sound. Order XXI, rule 35, olause 1, 
provides that **wbere a deoree is for tbe 
delivery of any immoveable property, pos- 
session thereof shall bs delivered to tbe 
party to whom it has been adjudged, or 
to snob person as be may appoint to reoeive 
delivery on bis behalf, and if neoessary, by 
removing any person bound by the deoree 
who refuses to vaoate tbe properly. So 
all that had to be done by the Court to 
complete the possession of tbe petitioner’s 
master, the Mabant, in pursnanos of the 
deoree that be bad obtained against the 
opposite party Nos. 9 to 44 bad been done. 
There was nothing left for the Court to do 
to oomplete the ezeontion of tbe deoree. 

It is absolutely olear that under these 
oiroumetanoes the Magistrate aoted not only 
illegally but, in my opinion, without juris- 
diction in starting tho prooeedings under 
SdotioD 145, inasmuch as the dispute 
between tbe parties bad been adjudged in 
tbe Civil Court and possession had already 
been delivered to the Mabant. I am con- 
Brmed in tbe view that I take in this case 
by (be decisions in tbe case of Doulat Koer 
V. Ramfi$wari Koeri (1), Kunja Behari 
Bdi V. Khetra Pal Singh (2) and Atul Hazra 
V. Uma Oharan Ohangdar (3). Indeed if a 
Magistrate could be permitted to start pro- 
ceedings under section 145, under the cir- 
cumstances which r find in this oass, I can- 
not conceive any finality of dippute between 
the deoree bolder and the judgment debtors. 
I cannot conceive that the Legislatureever in- 
tended mnltiplioity of fruitless actions which 
most result if an order of this character is 
upheld. If, however, there had been, as has 
been pointed cat by the learned Counsel 
appearing on behalf of the petitioner, an 
intermediate bolder betweeu the decree-holder 
and the tenanfy, (he qaestion wool 1 still 
have to be die dei as to who was in actual 
possession but wher j i do not find any in- 
tervener between the tenants and tho decree- 
bolder, I think the quesliou of formal 


possession or otherwise does not arise. The 
Magistrate is under the impression that 
the possession that was delivered to the 
Mabant was symbolical possession and, 
therefore, be could still proceed under sac- 
tioD 145, Criminal Procedure Code, and 
determine actual possession. In my opinion 
this is an erroneous view of law. it is con- 
ceded that possession was delivered under 
Order XXf, rule 35, and where possession is 
delivered under that rule, it is not, in my 
opinion, symbolical or formal possession 
but it is actual possession that is 
delivered. It is only when possession is 
delivered under Order XXI, rule 36, that 
it is symbolical, and provided that tbe 
other ingredients of asotion 145, Criminal 
Procedure Oode, are present, the Magistrate’s 
jurisdiction under that section can be 
attracted ic spite of delivery of sueb posses* 
sion. 

I hold, therefore, that the Magistrate 
aoted without jarisdiotion in instituting 
proceedings under section 145, Criminal 
Procedure Oode, when the Mabant had 
already obtained a deoree against the oppo- 
site party and had also obtained delivery 
of possession under Order XXI, rule 36 
of the Oivil Procedure Code, The result is 
that tbe order of the Sub-Divisional Officer, 
Sadar Gaya, is set aside. 

Order set aside. 


LAHORE HIGH COURT. 

CaitfisAL RfivfsiON No. 1307 of 1918 

April 1 1, 1919. 

Preienf: — Mr. Justice Abdul Raoof 
SURAJ BHAN AND ANOTffER— A ccdsbd 

— PSTITIONBBS 
versus 

E MPEROR^Rbspondbnt. 

Criminal Procedure Code (Act V of 1898J u 

whether applicable to appeals -Adjournment of appeal 
— CostSf whether can be awarded. ^ “ppeaf 

Section 3U of the Criminal Procedure Code in 

apph^ble to appeals. Coats cannot, thereforl 
^ awarded on the adjournment of kn i 

Reriaion from the order of the Ssshods 
J odge. Karral, dated the 2 let Angaet 

Mr. aanpat Bai, for the Petjtionere 



iKdian oases. 


tl920 


PiS 

BALMAKUN0 DAS V . IMPEROR. 

JUDGMENT. — Snraj Bbaoi petitioner, 
t^as ooDvicted on the 24th Jane 1918 un'ler 
peotions 471/114 and 420/114 byH, HaroDart, 
Enquire, Distriot Mag^istrate, Rohtak. 
Against this oonviotion he filed an appeal 
to the Conrt of the Sesaiors Jcdge at 
Karnal. On the 12th July 1918 the learned 
Sesaions Judge adjanrned the hearing of 
the appeal to the 2nd Angnst 1918, aa the 
Coanael for the Grown ooald not appear. 
On the 2Dd Angast the hearing was 
again adjonrned to the 2l8t Angast 1918 
on the same ground. On the 2lst Angast 
the Advooate for the aoeased applied to 
the Coart to send for certain papers whioh 
were neoeaaary for the support of the 
appeal and prayed that the hearing of the 
appeal might be adjourned for that par* 
pose. The learned Jadge made an order 
in the following words: — *‘The Advooate for 
the aoonsed wishes to have some papers 
sent for. If the agent for the aooased 
pays Rs. 100 to*day. the case should be 
postponed. In defaalt of payment I will 
hear the oase. The ease shonld oome off 
on the 18th Ootober 1918." On the same 
day the learned Sessions Jadge added a 
P, S. to his order to this effect: "The Advooate 
for the aooased has paid in Rs. 100. The 
oase to be postponed and to oome off on 
the ISth Ootober 1918. The money to be 
oredited under the bead Law and Justioe.* 
The parties to be informed of the date of 
hearing." 

The present application has been made 
for the revision of this order, and it is 
argued in the Brat instanoe that the learned 
Sessicns Jadge had no power to make 
saoh an order and in the seoond plaoe it 
is argaed that under the oiroumstanoes 
of this particular oase suoh an order ought 
not to have been made. The only seo> 
tion of the Code of Criminal Prooedure 
under whioh suoh an order oould have been 
made is seotion 344, which enables the Court 
to postpone the com oienoement of or adjourn 
aoy enquiry or trial. The appeal before the 
learned Sessions Jadge nannot atriotly be said 
to be an enquiry or trial. It is, therefore, 
oootended that section 341 did not empower 
the learned Sessions .Jadge to maketheorder 
under revi'^inn. Fn the oase of Sew Prnsad 
J oddar V. Corporation r-f Calcutta (1) it 

(J) 9C. W. N, 18; 2 Cr. L. J. 1 , 


was held that a Conrt bad power to oall upon 
a party to pay oosts of the diy under seotion 
344, but that was a oase whioh did not relate 
to an appeal. In Mathura Pra$ad v. Baaant 
Lai (2) a similar view was taken by the 
learned Chief Justioe of the Allafaabt^ High 
Court. In his opinion the Court haa power 
to allot oosts. At page 208, however, referring 
to the oase of Bing^Emperor v. Gkhahraj Singh 
( 3 ), the learned Chief Justioe observed In 
that oase Mr. Jnstice Blair set aside an 
order awarding costs of an adjournment 
against tbe Government. The attention of 
the learned Judge does not appear to have 
been oalled to the terms of seotion 341 of ' 
the Code of Criminal Proeednre, and fur* 
thermore the oase does not seem to have been 
argaed and the award of oosts was against 
tbe Government. It also appears that the 
adjournment was not tbe adjournment of the 
trial in the striot sense of tbe word, but of an 
appeal." 

Evidently the learned Chief Juatioe was of 
opinion that seotion 344 was not applioable to 
an appeal. In my opinion the plea taken on 
behalf of the petitioner in this oase mist pro* 
vail. 

I, therefore, set aside the order of (he 
learned Sessions Judge and direct that the 
amount paid by the petitioner should be re- 
funded to him. 

Revision accexted, 

(2) 28 A. 207; 2 A. L. J, 831; A. W. N. (1905) 
266{ 2 Cr. L. .1.803. 

(3) A. W. N. {1902) 59. 


PATNA HIGH COURT. 

Criuiital Miscellaneous Case No, 69 of 

1919. 

Deoember 12, 19X9. 
f^resenii — Mr. Juatioe Adami. 

BALMAKUND DAS — Pbtitjonbb 

ver$u9 

EMPEROR — OppostTB Partt. 

Criminal Procedure Code (Act V of I8^8^,«s. 20\ 
213, 436— Carffi triable by Court of Session ^Accused 
discharged by Magistrate -^Committnent to Sessions 
ordered by District Magistrate— Duty of Magistrate 
maling inquiry. 
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When a UagUtrate holding an inquiry into a 
case triable by a Court of Session has . certain evi-> 
denoe pnt forvrard by witnesses which would make 
out a prima Jade case, it is bis duty to make an 
order of commitment. It is not open to him, in 
commenting upon the truth or otherwise of the 
depositions made to him, to discuss the probabilities 
of the evidence being true [p. 93”*, col 1 ] 

Where in such a case the accused is discharged 
by the Magistrate, the District Magistrate has power 
to examine the evidence and if he finds a prtma 
facie case established against the accused, to make 
an order of commitment to the Court of Session, [p. 
988, col. 1 ] 

Crimical revision agaiost ths r^rdsr of the 
District Magistratd, Darbhatigs, direobiog 
the oommitmsDt of the patitioodr t) take 
bis trial before the Court of Session 'inder 
ohargea under SLcbiona 437 and 468 of the 
Penal Code. 

FACTS appear from the jadgment. 

Mr. S. P. Varma, (with him Mr. /. xV. 
Sen Chipta), for the Petitioner. — Tl e 
evidence against the petition ia not 
eaffioient to warrant his oonv'c':ion The 
evidence wai fairly and foKy disone^ 
ed by the Deputy Magistrate and simply 
because the District Magistrate takes 
another view of the evidence, assaming that 
be bad the power to look int ) the evi- 
denOd, he was n?t jostiBed to set aside the 
order of the dissbarge [lelies on SriktUheu 
Lai V. Empiror (1)]. I be District Magis- 
trate bad DO power to go into the evidence in 
a ease of this kind. All the evidence avail* 
able to tie prcseoution bad been reseived by 
the Magistrate and discussed by him in his 
order of diecb urge. 

Mr. Q, 0. Palf for the Oppcsite Party. — 
The order of the District Magietrafe 
was strictly justified by the Cod^. 
When he found that the Deputy Magistrate 
had exceeded his po^vers and assumed the 
funotioc s of the Sessions Court, the District 
Magistrate was right in looking into the 
evidence with a view to see if there was a 
prima facte case against the petitioner and 
having foucd that, be gave bis reasons f r 
differing from the irder of the Deputy Magis- 
trate and, therefore, wpk-i bound to set it aside. 

It was a case cf extreme gravity: records 
filed in public Court bad b3eo tampirod 
with, and your Lordship will Lot intoffe.'s 
wich the discretion of the District Magis- 
trate which he waa entitled to exercise in 
strict ooDformity with the law. 

(U 35 Ind. Ca.';. SCfi; I P. L. J. 97j 17 Cr. L. J. 3?10* 
8 P. b. W. 87. 


Srikrishen haV$ cate (l) Is distinguish* 
able because there the Distriet Magis* 
irate gave lo reasona for setting aside the 
order of discharge, nor did he state that 
a prina facie case was made out. Here 
full reasons are given and the District 
Magistrate finds that a pnma facie case has 
bsen made oat against the petitioner. 

JUDGMENT. — This is an application to 
S)t aside an order of the District Magis* 
irate of Darbhanga, whereby he directed 
the commitment of the petitioner to take 
his trial before the Court of Session 
under charges under seotions 467 and 
46S c£ the Penal Code. 

The proceedings against the petitioner 
were the result of a long course of liti- 
gation. Shortly stated, cne Musammat 
Sukhctai instituted a suit against Bai 
Mabamaya Prasad Bahadur, claiming that 
her mother-in-law had left to her a sum 
of about six lakhs. In that suit she de* 
pended upon certain entries in Kbesra Bahia 
of her father in law, Rai Gunga Prasad Ba* 
hadur, who is dead. In the civil suit be* 
fore the Subordinate Judge it was found 
that these eotries in the Kbesra Bahis were 
forgeries and that pages bad been torn out 
and other pages substibuted for the pur* 
pose of proving the gift of the money to 
SJusimmai Sokhdai. 

Rii Mahamaya Prasad Bahadur moved 
the Distr'ci Magistrate to have an en- 
quiry made by the Criminal Investigation 
Ddpartment during the course of the civil 
suit. Those proceedings were stayed until 
the suit p.houH be decided. Then fresh 
proceedings were started on the complaint 
of the servant of Mabamaya Prasad with 
the result that the complaint was dis- 
missed Against the order of dismissal 
Amirul HuBsain inoved the High Court, 
which directed the petitioner to apply to 
the Sessions Judge who, when moved, 
ordered further enquiry. The Deputy Magis- 
trate of Darbhan^a held any enquiry and 
discharged the petitioner. The District 
Magistrate was moved against this order 
of discharge under section 209, and baa 
disagreed with the order and directed that 
the petitioner should be committed to take 
bis trial in the Court of Seasion. 

Tfie ohUf ground put forward in this pe- 
tition ij that the e-idenos against the 
present peiitioner is not sufficient to warrant 
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hid oommitniBiit. It is pointed ont that 
the two oh)ef witnesses are Knnj Behari, a 
Mokhtear, and Goknl Chand, that while 
Kani Behari*8 evidence makes no mention 
of Balmaknnd’s participation in the for* 
gery, and in fact it does not mention his 
name at all» the witness Qokal Gband 
only deposes that the writing on the 
papers alleged to be forged is similar to 
the writing of the petitioner. 

As to these papers being forged there is 
no doubt; the forgery has been found by 
the Civil Court as well as by the High 
Court. One Jadu Das turned approver, and, 
while inoriminacing himself, deposed that 
the petitioner had taken part in the forgery. 

Kunj Behari is a Mokhtear who oor> 
toborates a certain part of Jada*8 story, 
although he does not reach the point 
where Balmakund is said to have partioi* 
pated in the forgery. Goknl Chand’s 
evidence ulso corroborates that of Jadu 
Das in so far as it goed. These are 
not the only two witnesses; there are other 
witnesses who corroborate Jadu Das. 

The Committing Magistrate, while finding 
that the papers were forged, commented 
on the evidence of Kunj Behari and 
other witnesses and also of Jadu Das, the 
approver, and in commenting on the truth 
or otherwise of their depositions, discussed 
the probabilities of their evidence being 
true. In my opinion, without expressing 
any opinion on the merits of the case, 
bis order went too far in discussing the 
probabilities where he bad certain evidence 
put forward by the witnesses which would 
make out a prima facie case. 

The learned District Magistrate discussed 
the reasons for which the Committing 
Magistrate said he disbelieved the witnesses 
and showed that the reasons given were 
not conclueive. The District Magistrate 
certainly had the power to look into the 
evidence, and in his order he has given 
his reasons for Bnding that the probabili* 
ties relied on by the Committing Magis- 
trate were not altogether reasonable. The 
District Magistrate further has found that 
a prima facie case has been made ont against 
the petitioner. 

The learned Counsel for the petitioner 
has cited the case of Srikishen Lai v. Emperor 
(1) in support of bis contention that the 
District Magistrate's order was not su^cient. 


In that case, however, the District Magis- 
trate merely stated his opinion that the case 
was eminently one wbioh should be^ tried 
by the Sessions Court and that the evi- 
dence was of a character which required 
very great experience of judicial work for 
a proper appreciation. No reasons were 
given, nor was it stated that a pnma /ucze 
case was made ont. Whpther the evidence 
of Goknl Chand as to the handwriting 
was sufficient and whether the evidence 
of the appiover is sufficiently corroborated 
are questions which are to be settled by 
the Court of Session. The Magistrate 
has exercised bis discretion and given his 
reasons and I see no reason to interfere 
with bis order. The application is rejected* 

Application rejected. 


NAGPUR JUDICIAL OOMMIgSIONBR^S 

COURT. 

Cbiminal Appexl No. 64 of 19IS. 

July 15, 1918. 

Present’. — Mr. Mittra, A. J, C. 

LOCAL GOVERNMENT— Appellant 

versus 

EHAIRAT ALI— 'Aocusip— Respondent, . 

Railways Act {IZ of 1890), ss. 47, lOl (o) -Rules 
under s. 47, rr. 87, 87(a) — Accident^Message ly guard 
for assistance— DHver^ duty of, to ascertain nature of 
message— Endangering sajety of persons by rash and 
negligent act. 

Where, under rules 87 and 87 (a) of the rules framed 
under the Railways Act, the guard of .a train sends 
a message asking for assislanco, it is the duty of 
the driver to ascertain the terms of the message, 
and his omission to do so would make him liable 
under section 101 (c) of the Act, if such omission 
results in endangering the safety of any person. 

* * * 

Criminal appealagainsttbe order ofaoquital 
passed by the Sessions Judge, Chbindwara, 
in Criminal. Appeal No. 46 of 1917. 

The Hon’o^e Mr, Q, P, Dick, Standing 
Counsel, for the Appellant. 

Messrs. P. S. Kotwal and Erdkshah, for 
the Respondent. 

JUDGMENT. — This is an appeal by the 
Local Government against the appellate 
order of acquittal passed by the Sessions 
Judge, Cbhindawara. 

The facts are fully stated in the judgments ' 
of the Courts belpw.Tbe respondent Rhairatali; 
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was driver and George 0*0onnor, who has 
been tried in a separate eise, was guard of 
passenger (rain No. 143 on the 23rd Joly 
1917. The train left Ghansore for the nest 
station Pindrai. After travelliog about 
three miles it was stopped by a gang 
Mnkaddam, who reported that the permanent 
way bad been breaobed in two plaoes. 
Kbairatali, the driver, prooeedei to make 
temporary repairs with the as^istanoe of 
some Qoolies and passengers. &lean while, 
the guard sent through a ooolie the following 
message (Eshibit P>5) to the Station Master, 
Ghansore: — 

*'Tbe banks with ballast have been 
washed away at miles 713/3 and 712/^5. 
143 is unable to prooeed. Do needful. Driver 
with few ooolies are paoking line. Arrange 
ballast train.” 

This was sigoed by tbe guard but not by 
the driver. 

Before tbe reoeipt of this message tbe 
Station Master, Ghansore, was orally informed 
by a ooolie about tbe breaoh. He then 
sent the following telegram to tbe DiS' 
triot Traffi>3 Superintendent, Jubbulpore, 
the Permanent Way lospeotor, and tbe 
Assistant Engineer and Station Master of 
Nainpur:— - 

Nidhani gang ooolie reports that mile 
713 about two telegraph posts length 
water flooded and bank nndarneath line 
washed off after telegraph post. No. 143 de- 
tained.” 

A similar intimation was sent by tbe 
Station Master, Ghansore, reoiting the terms 
of the guarded message above referred to. 

Oq raoeipt of tbe ooolie’s report the 
Assistant Engineer at Natnpar deoided to 
go in a light engine at least as far ae 
Pindrai, if not npto the point where the 
breaoh is teported to have ooourred. When 
the telegram reproduoing the guard’s mem-), 
was received at Nainpar, if. was decided to 
attaoh a oouple of vebi\les to tbe engine 
with some ooolie 1 . The relief tia'u reaehed 
Pindrai at 6 10 and left uyain 6-15. 

In the meanwhile the passenger train 
.was able to pass over tbe breaoh after 
temporary repairs wei-e effaoted. The 
work of repairs took less than three hours. 
The train then proceeded towards Pindrai. 
About 6 40 a oollision between the 
passenger train and the relief train took 
plaoe^ when tbe relief train was running 




at about 10 miles an hour, up a gradient 
of 1 in 86, and rounding a ourva with 
a radius of 953 feet, wbiob prevented a 
clear view being obtained. The result was 
that 20 persons were killed and 51 were 
injured. ' 

The guard and the driver were oou-. 
vioted by the Sub Divisional Magistrate of 
offences punishable under section 101 (a) 
of the Indian Railways Act and sectiun 
301A of the Indian Penal Code and 
sentenced to two years’ rigorous imprison- 
ment. Thera was aUo a charge against the 
driver and a conviction under section 101 (c) 
of the Indian Railways Act. 

On appeal tbe Sessions Jndge has 
reduced the sentence pisaed on the guard 
to one of three months’ rigorous imprison- 
ment, upholding (be conviction. Tbe driver 
hae been acquitted. 

The view taken by tbe Sessions Judge 

is that tbe guard sent a memo, asking 

for assistance within the meaning of rule 

87 of the General Rules madeby the Railway' 

Board under section 47 of the Indian 

Railways Act, I8&0. - He, however, 6ndj 

that tbe driver did not know that tbe 

guard bad sent an advice under rule 87 

asking for assistance, and is oonaeqnently 

not guilty of a breach of that rule. The 

learned Sessions Judge also 6nda that 

though the relief train ran faster than 

the rules permit, the passenger train was 

not running at a speed exceeding that 

prescribed by special instructions for normal 

running over this section, a finding with 

which I agree, as the evidence to the 

contrary is not reliable. The reason for 

reducing the sentence passed upon the 

guard ia that there was contributory 

negligence on the part of persons other than 

the guard and driver which caused tha 
accident. 


» .5 neoesaary tb eximms the terms 
below ^ ® ^ ^P'odaee them 

“87 Sendirig aioice of ncoident or breik- 
down -If the engine is for any reason 
anable to prooeed. the gaard io oharge of 
the tram ehall send advice to the nearest 
station, stating the nature and oause of 
theaooident, and if aeaietanoe has Len 

or any portion of hie train 1 h! 
until such assiatanee arrives, provideTthat 
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if the train is subsequently able to moye 
it may do so at walking paoe, but not 
unless a man has been sent with hand 
signals and detonators to protect the train, 
Buoh man keeping at least a quarter of a 
mile in advanoe of the train, the other end of 
the train being protected in a similar man* 

ner. 

*'87(u>) advice to the nearest station 

should be written by the guard and signed 
by both driver and guard. In the case 
of an Indian driver who cannot read or 
write, the memorandum should be explained 
to the driver by the guard.” 

The contention that rule 87 applies only 
to a failure of the engine does not merit 
serious attention. The rule applies if the 
engine is for any reason unable to pro* 
seed from any cause. Damage to (he line 
of such a nature as to render it unsafe 
for the passage of trains or probably 
cause serions delay to trains is treated as 
an accident in the working instructions 
issued by the Bengal Nagpur Railway. 
Here there was an obstruction which 
caused a detention of two to three hours, 
it was, therefore, the duty of the guard to 
send an advice stating the nature and 
cause of the accident or breakdown. The 
advice should be signed by both 
driver and guard, and this holds good 
whether assistance has been asked for or 

not. 

Now the Sessions Judge has held that 
the guard’s message asked for assistance. 
This is challenged before me. The guard 
O’Connor, who has been examined in the 
driver’s case as witness No. 5 for the prosecu* 
tion, says that the message as originally writ- 
ten by him after reciting the cause of accident 
ran as follows: 

*’143 is unable to proceed. Do need- 
ful.” 

1 have no doubt that this was a call 
for assistance. O’Connor, however, says 
that when be read out the message to the 
driver the following words were added at the 
latter’s instance: 

"Driver with coolies packing the line. 
Arrange ballast train,” 

The witness adds that the driver ex- 
plained to him that psoking would take 
some time and that by giving the authorities 
intimation to arrange for a ballast train, 
it would save detention to other trains. 


This explanatory statement, which forms 
part of the defence argument in this Court, 
appears to have been accepted by the 
learned Sessions Judge so far as " the 
driver is concerned. The opinion of the 
Court below seems to be that the guard 
is responsible for the wording of the 
message and the driver is not, as he probably 
understood it in a different sense. 

It is argued that the words driver is 
packing ^e line” amount to an intimation' 
that the train would proceed and this 
argument has been accepted by the lower 
Court. At best, it merely bints by implt- 
oation a possibility, seeing that the sentence 
'the train is unable to proceed” was 
allowed to remain in the message. The 
Assistant Engineer understood from the 
message that the driver was packing” to 
save the engine from sinking. 

The ex’plaoatioD regarding the ballast 
train is ingenious but not convincing. 
The cause of the accident having been 
already stated, the Engineering Department 
would know that any "packing” by the 
driver would not be sufficient to prevent 
detention to other trains. Unless a ballast 
train was required by way of assistance, 
any reference to such a train in the terms 
used was superfluous. I have come to the 
conclusion that the message, read as a 
whole and reasonably interpreted^ was a 
call for help with an intimation of the 
possibility of the train being able to move. 
But the rule required that when any 
assistance has been asked for, the precau- 
tions laid down shonld be taken when subset 
quently moving the train. These admittedly 
were not taken. 

The Sessions Judge says:^ 

‘ X think that the evidence suffices to 
prove that the driver knew that the guard 
had sent a written message to Gbansore. No 
witness, however, says that the driver read 
what the guard had written.” 

1 do not see why the guard P. W. 
No. 5 should be disbelieved. The Sessions 
Judge does not eay that be disbelieves him. 
It is entirely in accordance with probabili*. 
ties that the message would be sent in 
consultation with the driver, especially as 
the guard was an inexperienced man and the 
driver bad considerable experience. 1 
believe that the last two sentences wers 
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added ontbe saggreetioD of the driver, thongb 
they may not have reprodneed the ezaot 
words need by him. The origiDal dooament 
(Exhibit P-5) olearly shows that these two 
sentenoes are an interpolation partly written 
under the signature. The rest of the eyi- 
denee tends to show that there was some 
talk between the driver and the guard at 
the time when the message was sent. But 
this evidence does not help us in Boding 
out what the talk was about, as the wit- 
nesses did not know English and the con- 
versation between the guard and the driver 
was partly in English and partly in Hindus- 
tani. 

Kbairatali has denied all throughout 
any knowledge of any message being sent 
by the guard. Bis learned Gounsel’s sug- 
gestion that the words ** arrange ballast 
train ” were meant for permanent repairs 
comes with a bad grace now. 

Kbairatali has never ^aid that be under- 
stood the message in this sense. If, as I 
hold, be was a party to this message, it 
should be interpreted as a call for assistance, 
as it was understood at Nainpur. It may 
be noted that the Station Master, Gbansore, 
now says that be does not think it to be 
a regnisition for essistanoe, but be seems 
to have acted as if it was one. 

1 find from (be evidence of the Station 
Master, Nainpur, P. W. No. 13, that it takes 
three to four hours in an urgent case to 
get a ballast train ready. The aoone€d 
probably thonght that the train would be 
able to reach Pindrai long before the bal- 
last train could come from Nainpur to 
Piudrai. 

Rule 87 applies when assistance has 
been asked for. It is for the higher autbo- 
rities to decide what sort of aseistanoe is 
suitable and available. It unfortunately 
turned out that a relief train was decided 
npOD, which was able to leave Pindrai be- 
fore the time anticipated by the accused. 

It is urged that Kbairatali bad a right 
to assume that no reqaieition for assistance 
has been made as he had not signed the 
memo. I have already stated that advice, 
whether asking for assistance or not, has 
to be signed both by the driver and the 
guard. The driver knew, as found by the 
Sessions Judge, that a message was sent 
to Ghanaore. He can read and wiite Eng- 
lieh. It was his duty to have sigped the 


message and to make himself acquainted 
with its terms. 

This leads me to another aspect of the 
case which has not been considered by the 
Sessions J'udge. Assuming that the driver 
did not know that the guard bad asked 
for assistance, was he justified in running 
at the maximum prescribed speed without 
ascertaining the terms of the advice which 
it was the doty of the goard and the 
driver to hnva sent? If he did not exceed 
the speed limit as suggested by the prose- 
cotton witnesses, be was certainly running 
opto the full speed of fourteen miles an 
boor. I should note here that this section 
of the Bengal Nagpur Railway is worked 
on a single line. Prudence dictates a more 
cautions driving in such a case where a 
clear view cannot be obtained, if not the 
walking pace enjoined by role 87. His 
explanation (hat he did not know of any 
message at all has not been accepted even 
by the Sessions Judge. Before starting the 
train it was, therefore, bis duty to have 
found out what advice had been sent. His 
case would come even upon the Sessions 
Judge’s finding under section JOl, clause 
(c> of the Indian Railways Act, This would 
be a case of negligently endangering the 
safety of the passengers by an omission 
to ascertain whether assistance has been 
asked for. 


doreement on the telegram (Exhibits p'-19) 
as to the time when it was received. The 
time shown is 18 47 and it is urged that 
the guard’s message was not received at 
Nainpur (the train ordering station) till 
after the oolliaion. The telegraph signaller 
(P. W. No. 8) is not sure whether this was 
the time when the telegram was received 
or copied. He admits that this might be 
a mistake. I am not, therefore, prepared 
to attach much weight to the endorsement. 
The evidence clearly shows that two 
vehicles were attached to the engine upon 
receipt of the guard’s message. 

I have Dotioed nearly all the pointe uraed 

•’“'I*® eaema to 
think that Khairatah knew that the train 

would be able to proceed and that the 

repaire oonld be efteated by him. The 

driver aeeme to have been more eangnine 

than the gnard. bat be oonld not have 

been oertam of it at the stage when the 
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goard’s message left. There is, therefore, 
nothing improbable in his ashing for a 
ballast train expected to arrive if his own 
efforts turned oat to be fruitless. 

It is not disputed that if the driver 
knew that assistance had been asked for, 
then his conviction by the Magistrate was 
oorreot. I am also of opinion that if he 
did not care to ascertain what message 
was sent, he is guilty of an offence under 
section 101 (c) of the Indian' Railways 
Act. 

The message, though badly drafted, would 
reasonably be understood as a message 
asking for assistance and was so under- 
stood. What the guard and the driver 
meant can only be inferred from the words 
used, unless they are satisfactorily explained. 

The theory of a misunderstanding on the 
part of the driver has been rejected by me 
mainly because he does not put it forward 
himself, having totally denied all knowledge 
of the message. The alleged misunderstand- 
ing was a matter within his own knowledge, 
and it was for him to prove it. I find be 
has failed to prove it, the guard’s evidence 
about the driver’s explanatory statement 
having the appearance of an afterthought. 
I hold that Khairatali is responsible for 
the message sent with his knowledge, though 
he has not signed it. I, therefore, restore 

the order of conviction. 

As regards the sentence, I am of opinion 
that the respondent has had the charge 
pending against him since about a year. 
The Sessions Judge has also pointed out 
certain contributory causes of the accident. 
The guard, who is primarily responsible 
for the message and under whose orders 
the driver was, has been given three months 
and I have found it difficult in his case 
to enhance the sentence in revision after 
such a lapse of time. A sentence of three 
months’ rigorous imprisonment now will 
suffice as the respondent is being sent 
back to jail after an acquittal. 

I restore the finding of the Sub-Divi- 
sional Magistrate but reduce the sentence 
to one of three months’ rigorous imprison- 
ment. Khairatali is ordered to (.urrender 
himself before the District Magistrate. 

Appeal allowed. 


PATNA Htae COURT. 

Cbiuinal Bbyision No. 360 ov 1919. 

October 22, 1919. 

Presenti — Mr. Justice Das. 
AJODHTA NATH PABHI and ANOtatR — 

Petitioners 

versue 

EMPEROR — OpvoHTi Partt. 

Penal Code (Act XLV of 1860^,88. 28,24,880 — 
Theft— Constituents of offence ~ Dishonest talcing, vihat 
amounts to— Claim of right, bona fide, investigation 
into. 

In order to constitute the offence of theft the 
proseontion must establish (a) that there 'was 
dishonest intention to take property (6) that the 
property was moveable property, (c) that it was 
taken out of the possession of another, (d) that it 
was taken without the consent of that other, and 
{e) that there was removal of the property in order 
to accomplish the taking of it. [p. 993, cols. 1 ^ 2.] 

A person is said to take dishonestly when he 
takes with the intention to cause wrongful loss to 
another person, that is to say, with the intention 
that such person should be wrongfully kept out of 
the property, [p. 993, col. 2.] 

In prosecutions for theft, whenever there is an 
assertion of a claim of right, it is the bounden duty 
of the Court to enquire into the question whether 
that claim is a hona fide claim or is a mere pretence. 
If, when that claim is actually put forward, the 
Court fails to decide the question whether the claim 
is a bona fide clainl or a mere pretence, the Con- 
viction cannot be sustained. Cp* ^4, oolr 1:1 1 

Criminal revision against the order of the 
Sessions Judge, Cuttack, dated the 20tb of Sep- 
tember 1919, affirming that of the Magistrate, 
Balasore, dated the 3rd of September 1919, 

Messrs. 0. 0. Das and Q, 0, Pal, for the 
Petitioners. 

Messrs. Asghar and Qajendra Prasad Das^ 
for the Opposite Party. 

JUDGMENT. — The petitioner has brau 
convicted under section 380, Indian Penal’ 
Code, and has been sentenced to three months' 
rigorous imprisonment and a fine of Bs. 50 
each. 

It is nesessary to state the facts very, 
briefly. It appears that the parties are' 
distant relatives and oo-sbarer landlords. 
There seems to have been a partition between 
them. Ou the 3rd of March 1918 posses- 
sion in terms of partition was awarded. 
Under the terms of partition the land 
on which the Kutchery stood fell into the 
share of the petitioners. So far as the 
Kutchery is concerned, the petitioners 
were in possession of the eastern portion 
and the* oomplainant’e mastar was ' in 
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poaaeasion of tha waafcero portioa. There 
eeeaaa to be aoina diapafce batJreeQ the 
parties as to whether reat ia dae to the 
petitiouera from the eomplaiaaat’a master 

for . the oooapation of the western portion 
of the Katohery. 

It ia alleged by the aomplainant that 
on the evening of the 29ch DeBember 
the potiiioodrs broke throa^a a parti ctoa 
. wall^ between the western and eastern 
portions, entered upon that portion of the 
y vt^hieb was in the ooaapa* 

tion of the oomplainant'a party and took 

away variona articles, inalading faroitare 
and jewellery. 

^ There ia no doubt that the Court of 6rst 
mstauoe whioh heard the evidenoe in the 
oase has not aooopted a portion of the 
proaeontion story, but it has undoubtedly 
believed that there was a taking away of 
the property by the petitioners within the 
meaning of aeotion 3/9, Indian Penal Code, 

and aooordingly oonvioted the petitioners 
under that aeotion. 

It was argued by Mr. Das on behalf 
of the petitioners that there is no ending 
of dishonest intention in the judgment of 
the Appellate Court and that, therefore, the 
.ao^iotion under seotion 3o0 oannot stand. 

Now. what are the findings? The 
hndinga are first that Baroda was in 
giBsessipn of the western portion of tbe 
J^utohery. . oeoondJy, that he had a con- 
fliderable quantuy of furniture and otb.r 
property m tnac poruon of tbe fCut.bery. 

were seen in cne 
0 removing papers and other property 
rom the Kuionery, and, fourtbly, the story 
spoken to by the prosdoution was 
°***^^*^^* question IS, upon LUeie 

was tbe Ugurt emicled to oonviot 
we petitioners under eeocion 380, ludian 
DodeP It is stroijgjy oomended by 
-***.. that there is absolutely no finoing 
dishonest inientiou and that, therefore, 
^nviotion under seotion 3b0 oannot siand, 
j. i propose to ezatnine this ^rgaments 

that in order to oonsticute 
fft for tbe proaeoution 

dishonest 

Mone C2; that the 
ill • property, (3; that it 

person ^® 4 ) another 

“sent of the person, and (5J that there 
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was removal of the property in order to 
aoBomplish the taking of it. 

There is no doubt ou the fi^ndiugs of 
tbe Courts bslow that the property is 
moveable property, that it was takeu out 
of the possesaioQ of another person and 
that it wa'^ taken without the oonsent of 
that peraou. The only point that remiina 
for aonaideration is, was there a dishonest 
intention to take tbe property? The 
solution of this problem depends and 

must depend upon the meauingf which 
the Legislature haa given to the - word 
diahoneatly’. That definition will bh 
found in seotion 24, Indian Penal Code: 

* Whoever does anything with the inten- 
tion of causing wrongful gain to one 

person or wrongful loss to another person 
is Said to do that thing dishonestly,” 
That is the meaning wbiih the Legislature 
baa given to the word “dishonestly”. It 

may be that in this oase there was no 

iotentioD of causing wrongful g«in to the 
petitioners but was there an intention of 
causing wroogfal loss to the complainant? 
If there was an intention to cause wrongful 
loss to the complainant, then in my view 
npon the definition given to the word 
“dishonestly” by the Legislature, it ia not 
admissible to argue that there was no 
dishonest intention in this case. 

1 have, therefoie, to consider whether 
there was an inteuti ^n to causa a wroogiul 

1j 88 toanither person. That again dapends 
upon thj meaning which the Legisiatnre 
has attached tc the word “wrongful loss” 
under seotion 23, IndiiO Penal Coda. The 
Legislature says that “a person is 'said to 

lose wrongfully when such peraon is wrong 

fully kept out of any proper, y. as well as 
when Buoh person is wrongfalJy deprived 
of property.” Therefore, reading section 
379 with section 24 and seotion 23 it 
appears to me that a person must be 

‘®'?e ‘^'®!‘°“estjy whenever he takes 
with the inteoiion to oanae wrongful loss 
to another person, that is to say with 
the intention tha. sooh person should be 
wrongfuU, kept out of the props, ty. That 

1“.. - “-i 
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an intentiDD to wrongfally keep the 
complainant oat of tbe property. It has 
been held in the ease of Nahi Bahnsh v. 
Queen- Em/press (1) that even if the owner 
is kept out of possession with the object 
of depriving him of the benedt arising 
from tbe possession temporarily, the case 
will oome within the definition. 

Now in dealing with this case I do not 
intend to throw any doubt at all on the 
class of cases which has been decided 
with reference to a bona fide claim of 
right. For instance, in the case 
of Hari Bhuimali v. Emperor (2), 
Woodroffe, J., said as follows; — *' In Criminal 
Law what is generally understood by theft 
and its kindred offences are such acts as 
those of the pickpocket, tbe shop-lifter, 
tbe house breaker, the daooit and so forth^ 
acts in fact of a truly criminal nature in 
which no claim of title is made. No 
doubt an accused cannot escape the 
penalty of crime by the mere pretence of 
a bona fide claim which has clearly no 
foandation. Bat I think that the Criminal 
Courts should not convict of theft any person 
who asserts a claim of right, unless it is 
in a position to say that that claim 
is a mere pretence.*' 

With this view of law, I entirely agree. 
But the essential condition is that there 
must be an assertion of a claim of right. 
Whenever there is such an assertion, that 
is to say an assertion of claim of right, 
it is the bounden daty of the Court to 
enquire into the question whether that 
claim is a bona fide claim or is a mere 
pretence. If when that claim is aotaally 
pat forward, the Court fails to decide the 
question whether tbe claim is a bona fide 
claim or is a mere pretence, tbe conviction 
cannot be sustained. But in this case, no 
each claim has been pat forward. There- 
fore, tbe qaestion of bona fide right does 
not arise at all. The case depends upon 
the definition of the offence in section 380, 
Indian Penal Code. In my view, upon the 
findings of the Courts below it is proved 
that that offence has been committed by tbe 
petitioners. 

The next question is the question of 
sentence. Altboagh there was no claim 
put forward in the Courts below, I have no 

(1) 25 C. 416; 2 C. W. N. 34?. 

(2) 9 0. W. N. 974jj2 Or. L.:J. 836, 


doubt at all reading tbe judgments very 
carefully that there. were disputes between 
the parties of a civil nature and that 
probably the occurrence took place as a 
result of those civil disputes. That being 
so, 1 cannot send tbe petitioners to jail as 
common thieves. I, therefore, maintain the 
conviction, but reduce the sentence to the 
term of imprisonment already undergone by 
them. They must in addition pay the fines. 

Sentence reduced. 


LAHORE HIGH COURT. 

Criminal Revision No. 94 or 1919. 

May 8, 1919. 

Present : — Mr. Justice Scott-Smitb and 
Mr. Justice Martineau. 

E M PE EO R — Prose outob 
versus 

MULTAN SINGH— AccasBD. 

Criminal Procedure Code {Act V of 1898), ee. 87, 
89, 439 — Absconder — Forfeiture of property —^Applu 
cation te set aside forfeiture— ‘Proclamation^ validity 
off whether can he questioned — Failure to specify date 
of proclamation^ effect jf— Proclamation allowing less 
than thirty days for appearance, validity oj— Revision 
■“High Court, power of, extent of, 

A person applying under section 89 of the Crimi- 
nal Prooedore Code to set aside an order of forfe> 
tore of his property oannot contest the legality of 
the proolamation under that section, bat 
there is nothing to prerent the High Court from 
considering it in the exeroiae of its rerisional 
jurisdiotion. [p. 99d, ool. 2 .] 

An order under section 87 (.3) of the Criminal 
Procedure Code, stating that the proolamation was 
duly published but omicting to specify the date of 
the publioatiou, cannot be oonsidered as oonolosive 
eFidenoe that the requirements of section 87 hare 
been complied with. [p. 997, ool. 1,3 

Where a proolamation under section 87 of the 
Criminal Procedure Code does not give thirty days 
for the appearance of the aooused, the proolamation 
is invalid and the subsequent proceedings following 
upon it are liable to be set aside, [p. 997, ool. 1.] 

Case reported by the Sessions Judge, 
Ambala, with his No. 54 G. of 10th January 
1919. 

FACTS.— On the 20th March 1917 a 
complaint (dated 15th March 1917) was 
presented to the Sub-Divisional Officer, Rupar, 
who recorded tbe complainant's statement 
and sent tbe proceedings to an Honorary 
Magistrate of . Kbarar for disposal.- 

On 23rd March i9l7 the Honorary 
Magistrate issued aummons . under ■ section 
498, Indian Penal Code, to Multan Singh 


Indian oAgEs. 


d95 


¥oL Ll^J 

lUFIROR V, MULTAN SINOH. 

and others. On 30th Maroh 1917 the oom- 
plainant applied to the Honorary Magia* 
trate to the effeot that Mnltan Singh had 
gone with the woman oonoerned in the 
ease to some other plaoe (i, e., was keeping 
out of the way) and a bailable warrant 
issued for 10th April 1917, (It is important 
here to note that Mnltan Singh before the 
Distriot Magistrate 61ed ao identity oer- 
tiBoatei with a yiesv to showing that on the 
9th April 1917, he appeared under hia 
alleged aeoond name, **Gharib,” before the 
Oaloutta Poliee; the photograph on that 
oertifioate is unquestionably that of Mnltan 
Singh). 

A fresh warrant was issued by the 
Honorary Magistrate for 19th April 1917; 
and on that date it was noted on the re- 
cord that the warrant had not been return- 
ed and a date was Szed, 8th May 1917. 

On 8th May 117 it was noted that the 
appellant oonld not be found ; and the 
Honorary Magistrate ordered a proolamation 
to issue under seotion S7, Criminal Prooednre 
Code— Szing 11th Jone 1917 for hearing 

U. s., more than the 30 days required under 
seotion 87). 

It is here important to note that on 11th 
June 1917 the appellant did not appear ; 
and the Honorary Magistrate then passed 
a talidaiing order to the effeot that pabli- 
oation of the proolamation bad taken plaoe 
as required by law under seotion S? and 
the Tabsildar was direoted to prepare a 
list of attaohable property. 

On ?th July lyl7 the Court ordered 
certain property to be attaohed and 
* was received in September 

1917. Meanwhile oertain objeotions bad 
been raised by one Laiq Ram (that the 
property was anoestral) and by Multan 
Singh's wife and mother (that oertain pro- 
perty should be released for their main- 
tonauoe). These objeotions failed before the 
Honorary Magistrate on 24th November 
1917, before the Sessions Judge on 19th 
Oeoembsr 1917, and before the Chief Court 
on 19th April 191S. 

The property of the aooased was attaohed 
^d seized by Khan Bahadur Sayad Bashir 
Husain, Honorary Magistrate, ezeroising 
•be powers of a Magistrate of the iat Class 
^ the Ambala Didtnot, by order, dated 7th 
July a 917, under seotion o8 of the Criminal 
^Focedure Code, and an application to the Du- 


triot Magistrate, asking him for the return of 
the sale prioe of his moveable property 
and for the release from attachment of 
oertain land attaohed by that Court and 
still under attachment, was rejected on 
23rd September 1918. 

GROUNDS. — 1 am unable to agree 
entirely with the Distriot Magistrate's view 
ezpressed in paragraph 2 of hie order of 23rd 
September 1918, now under appeal, for 
though seotion 88, Criminal Prooednre Code, 
empowers the Court issuing the pro- 
olamation to attaoh *'at any time,” it seems 
to me quite olear that the proolamation 
under eeotion 87 was really a nullity and 
for the following reasons: — 

Seotion 87 (2) prescribes the mode of 
publioatioD, a, b, c. In respect of the pro- 
olamation there is nothing whatever to 
show that it was publicly read anywhere; 
and though it was affixed to appellant 
Multan Singh's ordinary place of 
residence on the 15th May 1917, no 
duplicate was affixed to a conspicuous 
part of the Court house.” A duplicate was 
apparently affixed to the door of the 
Police Station. The provisions of section 
87 (2) (a), (6) and (c) are mandatory, 
and consequently it seems quite olear that 
the proolamation was really a nullity. 
However, there comes this difficulty-^ 
seotion 87 (3)*^8inoe we 6nd that on the 
lith June 1917 the Honorary Magistrate 
did actually pass a validating order — which 
must be accepted as conclusive evidence” 
that the requirements of section 87 have 
been complied with. 


inis certainly sesms an extraordinary 
provision of law; but there can be no 
doubt of its existence. I have been unable 
to find Punjab authority on the point; but 
I have seen Queen* S mprest v. Subbaragar 
(1). Mtun Jan v. Abdul (2) and Abdullah 
V. Jitu (3). In the first of these reported 
oases it was found that the proclamation 
was affixed to the Court house on Novem- 
ber 6th, 1893, requiring a person to an- 

11th, 1893, but was not 
publish^ m the village until November 
15th, 1893, and it was held that there 
was no legal, proolamation under seotion 
(1> 19 M. 3} 2 Weir 40. 

? ol' ^^247.““ ^ 2 

(3)i22 A 216; A, W. N. (1900)128. 
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87, and the order waa set aside and the 
attaohmeot declared void. 

In the 2nd rnliDgr it was held that the 
proolamation was "an absolute neoeesity’*' 
hut there there had apparently been no 
validating order under seoticn 87 (3),Oriini- 
nal Procedure Code. 

However, the ruling to whioh I wish to 
draw special attention is Abdullah v. Oitu 
(3) [at page 218, the last 10 lines — 
and 219 (1) middle, beginning at “it has 
been objected”]* 

According to my view — though the pro* 
elamation in the present case was a nullity, 
Multan Singh oanoot cow take exception 
to it, because of the Honorary Magistrate’s 
validating order. 

Multan Singh, however, has certain 
rights under section 89, Criminal Proce- 
dure Code— and I think it is clear that 
evidence to prove that the appellant was 
absconding as well his evidence in ex- 
culpation must be heard in his presencet 
and a judicial determination on the point 
must be come to. 

The District Magistrate does not appear 
to have heard any evidence. Multan Singh 
have wished to prove (a) that on April 9tb, 
191/, he was in Calcutta, (&) that his 
second name is “Gbarib”; (o) that be was 
not abcoonding, ai^d that be went to 
Penang — and his Counsel produced before 
me 3 registered envelopes in proof of his 
client’s visit to Penang. 

Whatever the truth of the matter may 
be, it seems to me clear that Multan 
Singh must have an opportunity of proving 
his assertion. 

1 cannot myself direct farther, ecqairy 
into this maittr: section 437, Criminal 
Procedure Code, and I acooidingly for- 
ward this report under section 43e, Crimi- 
nal Procedure Code, for toe orders of the 
Chief Court of the Punjab. 

Since the above order was written, ap- 
pellant’s CounBel has applied verbally to 
this Court, putting forward that, since 
this is an appeal, this Court could itself 
take action under section 428, Criminal 
Prooeoure Code. However, apait from the 
fact that this is asking this Court to 
review its own order, aud also, that it 
ceems desirable to obtain (if possible) the 
Chief Court’s view of the correct in- 
terpretation of section 87 (3), Criminal 


Procedure Oode> I doubt if section 428, 
Criminal Procedure Code, can apply here, 
Tbat section distinotly-refers to the taking 
of "additional evidence” whereas, in the 
present case, it does ■ not appear tl^t 
any evidence was taken at all by the Dis- 
trict Magistrate. My order of iGth De- 
cember 1918, will, therefore, stand. 

Mr. Shamir Ohand, for the Accused. 

ORDEa.— The facts of this case 
are given in the referring order of the 
Sessions Judge, Ambala, ■ dated the^ 16th 
December 1918. The District Magistrate 
having passed an order rejecting the 
petitioner’s application for restoration of 
the property attached under section 89, 
Criminal Procedure Code, an appeal waa 
filed in the Court of the Sessions Judge, 
and such an appeal was oompstent undsr 
section 4 6, Criminal Procedure Code. At 
the same time we agree with ■ the dictum 
of Blair, J^ in Abdullah v. Jitu (3) that 
section 89 prescribes a remedy where there 
is a good and legal publication, but 
offers no facility for the contesting of 
the legality of the proolamation,” The 
petitioner, therefore, could not contest the 
legality of the proclamation in his application 
under section 89, Criminal Procedure Code; 
but there is nothing to prevent this Court 
from considering it in exercise of its revi* 
sional jurisdiction, as was done in the case 
reported as Queen Empress v. Suhbarayar. 
(a). The learned Seasions Judge is of 
opinion that the legality of the p'roolamB- 
tion proceedings cannot be questioned 
having regard to the fact that the Magistrate 
who held those proceedings recorded an 
order under section 87 (3), Criminal Pro- 
cedure Code, to the effect that the pro- 
clamation had been duly published. It is 
contended before us that this validating 
order is defective. Section 87 (3) runs as 
follows: — 

"a statement in writing by the Court 
issuing the proolamation to the 
that the proolamation waa duly published 
on a specified day shall be oonolusive evidence 
that the requirements of this section have 
been complied with, and that the proolama- 
tion was published on such day.” 

Now, io the so called validating order, the 

Ma^istiate stated as follows: — A? 

push hui^ report ishUhar zer dafa 87 zaMa 

faujdari had iamil hash zahHa shamil 
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chuki hai* This may bo taken to mean that 
the proolamatioo nnder aeotfon 87 has been 
dnly published; bat it ia nowhere stated that 
the prooIamatioD was duly pablished on a 
$peci/ied day. The words *‘on a speoified 
day” are important, beoaase seotion 87 (1) 
lays down that the proolamation mast reqaire 
the person against whom a warrant has been 
issaed to appear at a sneoiBed plaoe and at 
a speoified .time not less than thirty days from 
the date of publishing such proclamation. It 
ia. therefore, olear to ns that the ao sailed 
validating order ia defeotive and the state* 
ment in writing by the Coart referred to 
above oannot. nnder the oironmstanoes, be 
oonsidered eonolnsive evidenoe that the 
reqnirements of seotion 87 have been oompli* 
ed with. 

Now. taming to the proolamation proceed- 
ings we find that as stated by the learned 
Sessions Judge, the requirements as to pabli- 
oation oontained in seotion 87 (2) (a) and 
(c) were not oomplied with. Moreover, saoh 
pablioation as there was took plaoe on the 
15th of May whioh was less than thirty days 
from the lith of Jane, the date fixed for the 
appearanoe of the petitioner. It is, therefore, 
olear that the pablioation of the proolamation 
was not in aooordanoe with law, and the sab* 
seqaent prooeedings are, therefore, also 
invalid. In Queen Empress v. Subbarayar (1) 
it was held that there was no legal proolama' 
tion nader seotion e7, Criminal Prooedare 
Code, and the High Court set the order of 
attaobment aside 

We, therefore, aooept the revision and set- 
ting aside the attaobment of the petitioner’s 
property as invalid direot that so maob of the 
property, moveable or immoveable, as has 
not yet been sold be restored to him and that 
the prooeeds of the sale of any property which 
has taken plaoe be refunded to him. * 

Revision accepted. 


PATNA HIGH COURT. 

ORiMiN*L Revisions Nos. 2 and 30 oy 1980. 

January 20, 1920. 

Present '. — Mr. Jastios Saltan Ahmed. 

In Ob. R. No. 2 op 1920, 
RAGHUNATH DASS amir BABU— . 

Petitioner 

versus 

EMPEROR — Opposite Partt, 

Or. R. No 30 op 1920. 

BHARTHU liAIi— pETiriONtR 

versus 

EMPEROR Opposite Partt. 

Penal Code (Act ILT of 18^0), sa 7P, 107 (I)— 
Act done in good faith^MUtnke of fact, subaeguent, 
whether protected^Inatigation, advice, whether amou^U 
to. 


Where a person does a thing in good faith but 
subsequently commits a mistake of faot, he is 
entitled to the protection afforded by seotion 79 of 
the Penal Code, [p loOA, ool. I.] 

Instigation necessarily indicates some active 
suggestion, or support or stimulation to the 
commission of the aot itself, and advioe can 
become an instigation only if it is found that it was 
an advice which was meant actively to suggest orsti* 
mulatethe commission of an offence, [p lu03, col 1.1 
The faot that a person advises another to do a 
thing, does not necessarily mean that he “instigates” 
that other to do that thing within the meaning of 
section 107 il » of the Penal Code. [p. 1003, col. J.] 

Crimiaal revisions against the oHers of 
the Sessions Jadge, Patna, dated the 10th 
November 1919, refusing to make a 
reference to the High Ooart against the 
order of the Sab Divisional Officer. Barba 
dated the 24tb September 1919. * 


— — ' ua VQ6 

Sub Divisional Offioer. whioh was as follows:-^ 
“The last two of the aooased were dis- 
oharged on the oonolnsion of the propeou- 
tion evidiDoe. The others have been 
charged as desoribed above. This oase 
arises out of an unfortanate affair whioh 
took plaoe early in May between some of 
the leal Polioe and the townspeople. 
As to the way in whi.h the row arose 
(..e exolnding the oulmination of it whioh 
w the sabjeot of this oase). I win 
hrst the defense version, as it sesms to 
me so palpably the true one in subatanse. 
That version i. that a oonstable, Awadh 
Behan Singh, went to borrow a fryinir 

assnsed Lala Halwai. B.^ose 
(P. 2) Lala refased to lend it nnfit 

he had finished with it, they anarr-i/!! 
and finally Awadh Beh^H 
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tbe Halwai put of bia abop and oaned 
bim. and again ebaaed him into bia shop 
and oaned him. Shiva Proaad Singb, 
another eonstablei was preaent and took 
tbe part of Awadh Bebari Singb. Some 
people interfered on behalf of tbe Halvrai. 
Awadb Bebari Singh fled. Shiva Proaad 
Singb. however, remained, and what waa 
done to him is the snbjeot of tbe present 
ease. The proaeontion version of tbe above 
eventa ia that Awadb Bebari Singb went 
to bay Bweeta; and beeaase be refused 
to take the bad ones offered by tbe 
Halwai, and the Halwai refased to give 
baek his money, they bad a quarrel, and 
tbe Halwai and bis friends began to 
beat Awadh Bebari Singb, who fled when 
the crowd turned on Shiva Proaad Singb 
for having taken tbe part of Awadh 
Bebari Singh. This prosesution version 
appears to me quite ridiculous. The 
Halwai bore tbe marks of a caning, and 
further it is absurd to suppose that a puny 
man like him would dare to *beaV^ a 
big man like the constable Awadh Bebari, 
nor would he or his friends have dared 
to try and bring another ooustable before 
tbe Court at once, bad Awadb 
Bebari Singh not been the aggressor. 
The events so far described were the 
subject of a complaint case, in which 
Awadb Bebari Singb was fined Bs. 50 
and Shiva Persad Singb Re. 1. I now 
come to tbe present case. The prosecution 
say that when Awadh Bebari fled, tbe 
other accused, instigated by Amir Baboo, 
Bharatbu Lai and Kali Cbaudhary, seized 
Sbiva Prosad Singh, being inodnsed at his 
having supported Awadb Bebari. Singb, 
and started to drag him to the Magistrate’s 
Court; and it is for this alleged wrongful 
confinement and rioting that they are on 
trial. It is to be noted that although tbe 
defence now allege that Sbiva Proaad 
willingly consented to come, saying be 
bad * nothing to fear as tbe Magistrate 
would not hurt him, this was not what 
they said at any previous stage of the 
case, in fact it was not alleged until the 
last day or so of defence. For example 
Lala Saha in bis original complaint before 
the Sub Deputy Magistrate said: **Tbi8 man 
Shiva Prosad was being brought in custody 
to Court.” Again, while the procession, 
or crowd, or whatever it be, was on its 


way to Court, several .eonstables pkme up 
from tbe Tbapa ivide the statement of 
P. W. No, 1 Shiva Prasad Singb) and 
on their arrival Shiva . Prosad was 
released. Now some of those oonstablea 
were proaeonted for having dispersed tbe 
crowd by force cn tbe complaint of 
Hira Khatik, and two of tbe constables 
were convicted. In that complaint Hira 
Kbatik said, talking about the original 
assault, *'tbe assailant of Lala fled away, 
while a comrade of tbe assailant was 
caught by the people assembled.” A 
certified copy of this complaint has been 
filed as an exhibit by tbe prosecution as 
also the complaint of Lala Sahu. In tbe 
course of that trial, which was summary, 
Hira Khatik said we arrested him: f Sbiva 
Prosad) to bring him to the Magistrate.” 
Tbe original file of that case is upon tbe 
record, by my order. Lala Saba in that 
case also talked about tbe **re8sae” by 
tbe constables from the Thana. It is 
thus elear that never until tbe time came 
for tbe defence of tbe present case was 
it ever suggested that Sbiva Prosad came 
willingly. Farther, a significant fact is 
that admittedly tbe accused brought Shiva 
Prosad by a roundabout road, passing 
about 100 yards from the Tbana instead 
of immediately by the Thana. When 
asked why they did this, Hira Khatik 
after some hesitation said it was because 
they were afraid the Police would 
rescue tbe constable (ae they even* 
tnally did) and beat the other party. But 
if Shiva Prosad Singh was coming will- 
ingly, why should his captors be afraid 
of^ being attacked by the Police. Lastly, 
Hira Khatik’s written statement, filed 
before entering into defence, says in 
about the 9tb line: "'Police apna nam 
nahin bafla/e the, Tab main Hira KhaHh 
constable ho handegan humr he pas le 
jane l^ga. Wo chand log saih gae. Jab 
)^unicipal Market ke pas pahunche tab 
mudai ne q -sd hkagne ha hia. Tab main 
Hira Khaii'' wo chand logon ne majboort 
se pahra is par hht bahut tor kiaj* 
There is no suggestion in this that Shiva 
Prasad even pretended to be willing to 
go to tbe Magistrate at any time; tbe 
words^ * 2c jane 2aya” do not imply this: 
and if he was unwilling to give hia 
name be certainly would not be willing 
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to go straight to Goart with all his 
aaonsers. I, therefore, eonsider this portion 
of the defenoe entirely disproved by the 
evidenae. On the other hand I do not 
feel oonvineed that he had the Gamoha 
tied ronnd his neok as suggested by the 
proseontion. The marks noted by the 
Dootor do not appear to indioate any* 
thing like a Gnmofaa tied right round 
the neok, for the marks did not oompletely 
enoirole the nesk; and the explanation 
given of the fact that Shiva Prosad Singh 
was not examined in the Hospital is 
extremely ansatisfaotory. The oeourranoe 
took plaoe about 9, the saneha was timed 
9*45 A. M., and Shiva Prosad says he 
went at onee to the Hospital bat was 
told the Dootor was asleep. In this be 
is given the lie by the Dootor himselfi 
who says be was never asleep at that 
time, and the story sonnds unlikely. I 
think it is qnite within the bounds of 
possibility that the marks were manufastur* 
ed between 9 and 3; though 1 think it 
is equally likely that the story of the 
Gumoba is true and that the marks were 
only manafaotured to make more oonvino- 
ing evidense. However, this is an on* 
important point, the point is that aooused 
or somebody undoubtedly did restrain and 
confine the oonstable, either by some sort 
of physioal force or threat of physical 
force. The qaestion of the Gamoha only 
affeote the degree of indignity to which 
they subjected him. 

The question now arises, was the confine- 
ment lawful or unlawful, t.c., Had Shiva 
Prosad Singh committed before their eyes a 
non bailable offenceP If so, bis arrest was 
lawful under section 59, Criminal Procedure 
Oode. In the case against him be was 
convicted under section 323/114, vide the 
certified copy filed by the defence. For 
the purposes of the present oase, however, 
that jndgment is not final. It was never 
suggested, until the argument of the present 
case, that Shiva Prosad abettei, by his 
encouragement, Awadh Bebari in an 
offence nnder seotiou 452, Indian Penal 
Oode, or section 327, Indian Penal Code, non- 
bailable offences; the former is house 
trespass having made preparation for causing 
hurt and the other is causing hurt for the 
purpose of extortion. From an examination 
of the record uf this oase, I find it has never 


been suggested that Shiva Prosad Singh took 
any step to help Awadh Bebari to get 
the frying nan, and only one witness 
(D. W. No. U in XXu) has even suggested 
that Shiva Prosad ever told Awadh Bebari 
to pull Lala Halwai out of the shop, and 
this statement has no corroboration any- 
where that X oan find. AH the other 
evidence amounts to this, that Shiva 
Prosad. Singh encouraged the other con- 
stable in the beating. In the other 
oase it was held that Shiva Prosad 
Singh was little more than a passive 
spectator, supporting Awadh Bebari more 
as a comrade than anything else. I do 
not think that Shiva Prosad wished to 
eoconrage Awadh Babari to extort the 
frying pan at all; there is no evidence 
that he gave him any help in this at 
all, I think any encouragement be gave 
was more to encourage Awadh Bshari to 
chastise the shop man for the abuse which 
had admittedly been given. No doubt, 
Awadh Behari was the aggressor, and the 
shop man was jnstified in calling him 
names; but X do not think Shiva Prosad 
oan he held to have committed either of 
the above-mentioned non-bailable offenceS| 
wbioh alone could justify bis arrest. 
There is no evidence even that he broke 
through the crowd, oi* went any nearer 
than the lamp post, which ia a few 
paces off. I take it that he merely gave 
support to the other constable seeing that 
the crowd was hostile, and that then the 
crowd’s anger turned on him; had he done 
more, he also would probably have fled 
at the same time as Awadh Behari. I 
do not think it oan be held that Shiva 
Prosad instigated Awadh Behari to commit 
a non- bailable offence, or that any 
non bailable offence was committed as 
a natural consequence of such encourage- 
ment or support as Shiva Prosad did give, 
I, therefore, hold that the arrest was not 
strictly justified, by law; in any case even 
had it bean justified the arresting people 
were bound under section 59, Oriminal Pro- 
ae<lure Oode, to take Shiva Prosad Singh to 
the nearest Police station; whereas they 
admittedly were taking him not to a 
Polwe station but to the Magistrate, a 
mile and a quarter further on. This is 

error, because 

up to a point the aooused’s aotion was 
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qnite “6o»a Ude'^. Bat Shiva Prosad Singh 
and the pro&eontion would he entitled to 
the benefit of this teohnioalitjr, even if I 
had held that Shiva Prosad Singh bad 
teohnioally oomznitted a non bailable offenoe. 
Tbe .aoensed may say they were afraid 
to go to tbe Thana, but the law gives them 
no other right. If they were afraid to 
go there, they would have done better to 
go to an Honorary Magistrate who lives in 
tbe town; be at least would have been 
a useful witness to them later on; and it 
is difiSoult to see what they had to gain 
by taking the oonstable to a Court nearly 
two miles away, when they had plenty 
of witnesses who oould have identified 
him later, even if allowed to go free. 
Finding then that the arrest and tbe 
subsequent confinement of the oonstable were 
illegal. 1 have to decide two more points. 

whiob of tbe aeoused took part, and what 
is the degree of their guilt. I will take 
tbe question of guilt and punishment last. 
It is clear all through the record that 
Lala Sahu and Hira Kbatik at any rate 
took an active part in the oonduoticg of 
Shiva Proead through tbe streets. It is 
natural that Lala should have been one 
of the ringleaders: and Hira Kbatik has 
practically admitted in bis written state- 
ment that be also ^ook part. His original 
complaint also shows this. As regards the 
other people who have been oharged es 
principals, I do not think it would be safe 
to hold that they were more than specta- 
tors; they might have been active partici- 
pants ; on the other band it is possible, 
the taneha having been written and tbe 
F. 1. H. recorded in tbe heat of tbe 
moment, that many people who were merely 
following the procession were named as 
having actually assisted in the confine- 
ment; they may have been and probably 
were a disorderly rabble, but this does 
not make them guilty under sec- 
tion 342, Indian Penal Code, nor can it be 
said that they are guilty under section 147, 
unless they also partook of the common 
object. Only Lala and Hira, therefore, are 
guilty, and, under section 342, Indian Penal 
Code. I now come to the first three aocused. 

The prosecution allege that it was these 
three who encouraged the crowd to arrest 
Shiva Prosad Singh. Amir B^boo and 
Bharthu Lai allege that they have been 
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implicated because they hAve given up * 
giving tips or '^Christmas boxes’’ to 
the constables oh holy days, and' other 
petty grudges; e.g., Amir Baboo alleges that 
tbe Inspector was annoyed with him 
because be would not give him any 
Bbussa for bis cow. nor allow the cow 
to stray among his grass in his diara, I 
think it is prima facie clear that sofuething 
must have happened to strengthen the 
crowd and encourage them to take action, 
between the flight of Awadh Bebari and 
the arrest of Shiva Prosad. otherwise why 
should they allow the chief man to escape 
and then arrest the othei? I think that 
clearly some more influential man or mdh 
than these Hilwais and petty shopkeepers 
must have advised them what to ' do. 
Amir Babu's shop is hardly 10 paces 
from the scene of occurrence. The 

defence allege that he was there, but 
did not go even to the front of his shop 
to see what was happening I cannot 
believe this for a moment. No ordinary 
person, however busy, would have goue 
calmly on with his work while all th’ik 
was happening outside. Besides, Amir 
Be-bu was cited as a witness in the 
original complaint of Lala Haiwui; but 
apart from this, ordinary probabilities, com- 
bined with tbe weight of prosecution evidence, 
go to show that Amir Baboo must have 
advised the arrest of Shiva Prosad. Next 
comes Bharthu Lai; hia shop is 120 to 150 
yards down the street, and the defence 
made a great deal of the fact that the 
Obowraba, tbe scene of cocurrence, is in- 
visible from there; but it is visible from 
the opposite side of tbe road. In any 
case it is qnite likely that he might be 
attracted to the spot by the row, and this 
is wbat I believe in. The witnesees produced 
in defence depose that' Bharlhu Lai 
was in his shop all along. It is easy 
for a man to get such witnesses among 
his neighbours and servants and I do not 
think ^ny sufficient grudge has been 
shown, to instigate the Police to implicate 
Bbartbn Lai falsely. Other people have 
deposed that they also have refused 
to give donations and tips, just like 
Buartbu Lai, yet they have not been 
implicated. I find, therefore, that Bharthu 
also advised tbe accused to take tbe steps 
they did. The third i is KaJi . Obapdhari} 
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be BByB that he went np and resoued Lala 
Halwai from the oonetahle (tide his written 
statement). There is no evidence rebutting the 
statement of the prosecution that he also gave 
the advice to arrest Shiva Prosad. Singh. I, 
therefore, hnd Amir Bahoo, Bharthu and 
Kali Ohaudhari guilty under section 342/109 
(they might have been charged under section 
114, since they were present). Lala anH Hira 
are convicted under section 34^, Indian Penal 
Code. All the other accused are acquitted. 

Lastly comes the question of degree 
of guilt. I consider that both parties 

in this case . have acted in an 

ui^dignified manner. F&rtunately the con- 
stables when they did what they did were 
not in uniform. That being the case, the 
local officers would have been wiser had 
they been lees hasty in pontcmg on the 
accused with a full Hedged Police 
proseoutioD. Efforts were made by 
the defence to show that a lot of 

the Police evidence was concocted and 
only put together after it was known, 
about 3 P. M , that Lala and Hira had 
lodged complaints. Apart from the obyioos 
prevarication that Awadh Behari and bhiva 
Prosad made, as to their not meetiog 
when they returned to the Thana, and 
also about the time of examination 

by the Doctor, there is nothing to 

show fabricated evidence. But 1 am at a 
loss to understand why it should have 
been expected (if indeed it was expected) 
that a Magistrate should believe some ot 
the palpable absrudities put forward in the 
Police case. It would have been far 

wiser also had both the cases been com- 
promised at the beginning of Lala e case, 
as suggested; the constables (accused there- 
in) did not agree end the cases to 

proceed. It would have been far better 

for all the parties bad they agreed to 

eompromiee. On the other hand, if the 
defence in the present case had only bad 
a little courage aod straightforwardness, 
they would have frankly admitted the 
whole thing, and claimed lenient treat- 
ment on the ground that their action 
was hona and due to a little hastiness 
and ignorance of the law. In that ease 
nothing more than an absolutely nominal 
punishment could have been iLflioted, 1 
cannot understand why ihey were not 
advised to do this. Instead of that they 


have incurred an expenditure of certainly 
m «re than Rs. 2,000 at a moderate esti- 
mate, with many adjournments, two applica- 
tions for transfer, and sixty defence 
witnesses summoned, only to come out 
with less credit than they would have 
had if they had boldly and straight- 
forwardly stated exactly what they did. 
However, the case which has aroused 
apparently a great deal of local excitement 
is now over, and it is to be hoped that 
this will be the last that will be heard 
of the ill-feeling which has been aroused. 

As the constables were undoub^dly in 
the wrong to start with, I oonsider* that 
the action of the accused, though teohnioally 
an offence, had some moral justiBoation. 
This cannot be treated as if they had in 
any way obstructed or treated with 
disrespect the forces of law and 
order as the constables were not in 
uniform nor were they acting in the 
exercise of their lawful authority, and 
from the sobsequent action of the Police 
it is clear that the townsmen had some 
jastifioation in supposiug they would not 
get impartial dealing if they went straight 
to the Thana. The constables Shiva Prosad 
and Awadh Behari have been dealt with 
in the former case as if they were private 
people and not as members of the Police 
force aboeitg their position, for at the 
time they were acting as private individuals. 
The aoou.-ed must, therefore, be dealt wilh 
in this case as if they had wronglnlly 
arrested a private individnal, and not a 
public servant, a representative of the 
Police force. Their action was more hasty 
and misguided than criminal, especially, as 
they clearly intended to come straight to 
the Magistrate, evidently thinking that 
they bad a real grievance. At the same 
time the fact must not be obscured that 
Shiva Prosad Singh was not ^ the real 
offender. I Hue Amir Baboo, Bharthu Lai 
and Kali Chaudhari Rs. 2 (two only) 
each under section 342/109 and Hira Khatik 
and Lala Saha a like amount under section 
342. In default they will undergo simple im 
prisonment for two days. They are acquitted 
of (be other charge, and the other accused 
are acquitted of all charges. Rs. 10 (ten) 
will be paid to Sbiva Prosad Singh as 
oompensation. 

Both parlieB to thie c^se haye bQ« 
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trayed a desire for litigration which is quite 
uDintelligible to me. They would have done 
better to make a straightforward admission of 
the facts in the beginning. This would 
have saved a great deal of the time and a 
great deal of false evidence. A hope was 
expressed in the argument for the defence 
that the aoonaed would not be punished 
for the fact that one of them bad 
made two applications for transfer. But 
every Magistrate knows that an application 
for transfer, whether bona fide or not, is 
considered an ordinary manoeuvre among 
litigants, and the fact that anybody should 
consider it necessary to express a hope that 
this would not prejudoe the judgment, in 
my opinion, betrays in him an ignorance 
of the considerations which influence a 
Magistrate who has any respect for his 
position. If it has any effect at all, it 
must make him, if anything, more careful 
than ever to come to a right conclusion,’* 
Messrs, Manuka Akbari and Mathura Nath 
Singh, for the Petitioner in Or. B. No. 2 of 
1920. 

Messrs. Agarwala and Eagho Prasad, for 
the Petitioner in Or. R. No. 30 of 1&20. 

The Oovernmeni Advocate, for the Grown 
in both. 

JUDGMENT. 

Ik Ob. R. No. 2 of 1920. 

The small town of Barh was the scene of a 
great stir on the 3rd of May 1919. The excite- 
ment began when a couple of constables, named 
Awadh Behari and Shiva Prosad, went to a 
Halwai’s shop, and culminated in the arrest 
of Shiva Prosad by the neighbours of the 

Halwai which is the subject-matter of the 
present charge. 

In order to appreciate the judgment of 

the learned Magistrate on the question 
whether the accused is guilty or not it 
would be necessary to state all the' in- 
cidents that happened on that day. 


It appears that Lala Halwai complain- 
ed to the Sub-Deputy Magistrate against 

the two eoDstahles above named, alleging 
that Awadh Behar. went to his shop 
and asked him to give him a frvinir 
and Shiva Prosad was with h^ Lala 
Halwai asked the aonslahles to wait for 
a short time, on which there seems to have 
been an alteroation between the Hal«.; 

and Awadh Behari. Awadh Behari ther^ 
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npon is said to have twisted Lala Halwai’s 
end, dragged him and caned h m. The 

Ta as I have said, before 

^e Sub. Deputy Magistrate, but the Sub- 
Divisional OflSoer very properly withdrew 
the case to his own flle. 

A wadh Behari and Shiva Prosad were 
tried summarily, and both of them were 
oonvioted. Awadh was oonviated under 
section 323, Indian Penal Code, and Bned 
Ka. SO, the other constable was eonviot- 
ed under section 323/U4. Indian Penal 
Lode, and seutenoed to a fine of Ke. I. 

o j inoident on that day, the 

3rd of May J919, 

The second is the subject matter of the 
present charge, but I shall deal with it 
after I have dealt with the third incident. 

It appears that when Lala Halwai was 
being caned, the neighbours flocked to the 

V thereupon fled away, 

but Shiva Prosad was caught and it was 
considered necessary to take him to the 
Magistrate. While they were taking him 
to the Magistrate, be was rescued by some 
other constables of the Thane; and 
while these constables fried to rescue Shiva 
Prosad, they used force to the crowd, 
ihe resnlt was a complaint against them 
by ore Hira Kathik, which ultimately 
ended in the conviction of two constables 
qL Snb-Divisional Officer under section 
d42. Indian Penal Gode, and sentence of a 

fine of Rg. 15 each. The intermediate 
incident, as I have said, is the subject- 
matter of the present charge, aud I pro- 
pose now to deal with it. The prosecution 
case *s that when Awadh Behari fled 
away, Shiva Prosad was caught hold of 
by some neighbours who were instigat. 

y the accused Amir Baboo, who is 
a respeotablo .itizen living near |he soene 
ooanrrenoe; that thia arrest waa illegal 
and the anbsequent taking of Shiva Prosad 
ny the neighbours was an ofBsnoe within 
the meaning of seotion 342, Indian Penal 
o e, and the accused is, therefore, guilty 

or an offenoe under seotion .342 read with 
section 109. 

The Magistrate, after hearing the evidence 
Jn e case, came to the conolnsioo that the 
accused was guilty under section 342/109 
ao convicted him nnder that seotion 
and sentenced him to a fine of He. 2. 

e accused thereupon moved the Sessionft 
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Jadffe of Fatoa for a referenoe to this 
Oonrt agaiDst the ooDviotion and sentenoe. 
His prayer having been rejected by the 
Sessions Judge, an applioation has now baen 
filed in this Court for the setting aside of the 
order of oonviotion and senteroe. 

The Grown was not originally represent 
ed in this ease, but at my request, the 
learned Government Advocate has very kindly 
appeared and given me every assietanoe that 
oonld be rendered on behalf of the Crown. 

The learned Magistrate^ has found, and 
indeed after the oonviotion of Awadh 
Behari and Shiva Prosad in the other 
ease be could not do otherwise, that nine- 
tenths of the proseaution oase is unao- 
oeptable; in fact, he has oharaoterised the 
proseoution story up to a oertain stage 
as **ridienlon8;’* not only that, but be has 
desoribed *'the version of the defenae as a 
palpably true one.*’ He has disbelieved 
Shiva Prosad altogether, with the little 
exoeption that he thinks that he was 
oertainly detained by some people^ So 
far as the oomplioity of the aooused 
is ooccerced, his finding, on a oonsidera 
tion of the whole evidencs, is as follows, 
He says — I find that an irflaential mao 
like the aooused must have advised them 
what to do.” Later on be says that 
**Amir Baboo must have advised the arrest 
of Shiva Prosad,” 1 have first of all to 
03nsider whether the learned Magistrate 
oonld oonviot the aooused at all on the bare 
finding that the aooused “ must have advised” 
the arrest of the ooostable Shiva Prosad. 
In my opinion, be could not. Section 107, 
olanee (1), of the Indian Penal Code runs 
thus "a person abets the doing of a 
thing, who instigates any person to 
do that thing.” The other olauses, it is 
ooDoeded, do not apply. I have then to 
ooDsider whether the finding ’’must have 
advised ” necessarily means ‘ must have 
instigated.” Instigation neoessarily indicates 
some active suggestion, or support or 
stimulation to the commission of the eot 
itself) and advioe can become an instiga- 
tion only if it is fonnd that it was an 
advice which was meant actively to suggest 
or stimulate the oommission of an offenoe. 
Advioe per se cannot necessarily be instigation 
within the meaning of seotion 107, clause (l). 

The learned Magistrate has not described 
the ciroumstanoes which would justify any 


Court to oonstrue advice as instigation. 
On that ground alone I think the convic* 
tion should be set aside. But there are 
various other diffioulties in the way of 
the proseoution. 

To begin with, it is neoessary to oonsi- 
der whether the finding of the learned 
Magistrate that the arrest of Shiva Prosad 
was illegal, is at all justified under the 
law. On the findings, it is perfectly olear 
that Awadh Behari went to the shop of 
Lala Halwai, with Shiva Prosad. Shiva 
Prosad did not go inside the shop but 
Awadh Behari did and Awadh Behari 
demanded the Ararat, whiob was refused. On 
that there was an alteroation, and in 
ooDsequenoe a beating of Lala Halwai by 
Awadh Behari. It is not contended before 
me that snob aots, if committed by Awadh 
Behari, would not amount to an offenoe of 
extortion. It is suggested that Shiva Prosad 
was not in the least a party to that offenoe, 
and at the highest, be committed the offenoe 
of instigating Awadh Behari to oommit 
the offenoe of beating. But Mr. Manuk, 
appearing on behalf of the aooused, has 
drawn my attention to the finding of the 
learned Magistrate, where it is distinotly held 
that Shiva Prosad was present throughout 
and shouting **muro, maro*\ that is, from the 
time the karai was demanded till the time 
Awadh Behari fled away. Therefore, at>y 
encouragement by Shiva Prosad to Awadh 
Behari would be an enoouragement to 
oommit the offenoe or offer oes which Awadh 
Behari committed. It would be impossible 
to contend that, though the beating was an 
ingredient of the offeree of extortion, Shiva 
Prosad was abetting the beating only and 
not the comissioD of the whole offenoe. I, 
therefore, bold, on the findings arrived at 
by the learned Magistrate, that the abetment 
was not only of tba offenoe of beating but 
the whole offenoe of extortion, if that offenoe 
was ocnamitted by Awadh Behari. That 
being my finoing, it is olear that the arrest 
was legal and justified under the provisions of 
section 59 of the Criminal Procedure Code. 
Therefore, on that ground also the oonviotion 
of the accused must fail. 

The third ground upon whioh, in my 
opinion, the oonviotion must be set aside 
is that on the findings of the Magistrate 
eeotion 79 is a complete answer to the 
prosecution case. Seotion 79 of the Penal 
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Code, BO far as it is relevant to tbe present 
qih^rge, maybe stated as follows:— -‘'Nothing 
is an offenoe whiob is done by any person 
who, by reason of a mistake of fact, in good 
faith .believes himself to be justified by law 
in doing it.” Tbe learned Magistrate has 
found that, I am asing bis own langaage, “ap 
to a point the aonnsed’s aotion was qaite bona 
fide.** Before that he says: “in any oase even 
had it been justified, the arresting peopje were 
bound under seotion 59 of tbe Criminal Pro- 
oedure Code to take Shiva Prosad to tbe near- 
est Pplioe station, whereas they were taking 
him not to a Police station but to the Mathis- 
trate, a mile and a quarter farther on.” 
Therefore, the finding is that tbe arrest was 
illegal, but that the aotion of the aooused 
up to a point was quite bona fide. It is 
neoessary to know what was that point, 
up to which tbe learned Magistrate thought 
that tbe action of tbe accused was bona 
fide? On a fair reading of tbe judgment 
it appears to me that all that be finds 
is this: that the arrest was illegal, but the 
carrying away pf Shiva Prosad by the 
neighbours was, though bona fide, still 
contrary to the provisions of eeoiiou bd of 
the Criminal Procedure Code. If the aotion 
of tbe neighbours in arresting the con 
stable Shvia Prosad was 6o»a fide, they 
could not be held guilty of any offence 
and would be protected under tbe provisions 
of seotion 79, Indian Penal Code. If they 
thought that a non bailable offence bad 
been committed by Shiva Prosad, whiob, 
as a matter of faot, bad not been commit- 
ted, it would be simply a question of 
mistake of faot. Good faith having been 
found in favour of the people who arrested 
Shiva Prosad, and a mistake of faot having 
been committed by them, the application 
of section 79, Indian Penal Code, to the 
facts of the case, in my opinion, is com- 
plete. Tbe result is that I set aside the 
oonviotion of and sentence on the accused. 
The fine, if paid, must be refunded. 

Ih Cb. R. No. OP 1920. 

The order that I have passed in Criminal 
Revision No. 2 of lh20 will govern this 
ease also. The conviction and sentence of 
Bharthu Lai are set. aside and tbe fine if n tid 
must be refunded. ' * 


^ules made absolute. 




PATNA HIGH COURT, 

Cbiminal Rbvisioh No. 400 of 1919. 

December 12, 1919, 

Preaen^:— Mr. Justice Adami. 

Sheikh ABDUL KHALiQUE 
— Petitiokkr 
versus 

SUR.T \ SINGH— Opposite Party, 

Criminal Procedure Code {Act V of 1898», 202 

204— Cognisance of case— Complaint-Magistrate, 
power of, to issue summons -Enquiry, whethei' neces- 

A Magistrate has full power, upon receipt of a 
complaint, to issue a summons to the person accused, 
if he believes in the truth of the complaint. If 
he finds there are good grounds for proceeding, it 
IS not neoessary for him to call for an inaairv 
beforehand, [p. 1C07, col. i.] 


Criminal revision against the order of tbe 
Sessions Judge, Porneab, dated 31st October 
1919, refusing to make a reference to the 
High Court to quash the prooeedings started 
against the petitioner by tbe Sub-Divisional 
Magistrate, Kishen Guoj, dated the 2nd 
August 191 y. 


* aupo-ir rrom me toilowing ord( 

of the learned Seaoions Judge: 

This is an application in which th 
Court was afked. in revision, to send for tl 
record of the oase No. 736 of 1919 (Sar 
Singha oomplainant versus Abdul Khaliqi 
and Anlad Ali) and after persuing the san 
and bearing the petitioner’s Vakil to recon 
mend to the Hocourable High Court I 
quash the proceeding, or pass such otht 
order as it might deem fit and props 
The facts of the case material for tl 

purpose of this application are these: — 
Aulad Ah (accused No. 2), who do( 
not join in the present application, lodge 
an information with tbe Police of Kishe 

Au Sarju SiDgha oomplainai 

o ©r 0 oommitted daooity in his hom 

U.f month of Jnl 

onK* / Police after full inveatigatio 
aubmitted its final report to the Sul 

Divisional Magistrate at Kishen Ganj, wh 
a empowered to take oogniaance of th 
offence on the Police report, to the effee 
ue section 458 against 4 unknown peraons. 
op^ report the Magistrat 

Pftnftfo A section 458, India 

whn *'^0 ^lat July, Sarju ttingh 

Who was nanjqd „ one of the person 
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taking part in the alleged daooi^y, &l<^d a 
petition of ooraplaint before the Sab* Divisional 
Officer of KiBhen Gunj oharging Abdal 
Khaliqne, the petitioner before ns, and 
Anlad All for having falsely aoonsed him 
and hie oo Barqandazee in the above 
daooity ease knowing that there was no 
jast or lawfnl ground for snoh an aeoasa* 
tion. The oomplainant Sarju Singha far- 
ther alleged in the petition that Abdul 
Khaliqne, who is in close intimacy with An- 
lad All, bad oansed the latter to implicate 
him in the above daooity case. Tfae Ma- 
gistrate took down the initial statement 
of the oomplainant on the same day on 
the back of the petition of complaint and 
ordered thereunder thus: G. S. I. Pat 
up record of the case referred to.’* On 
the 2nd August be passed an order summon- 
ing both the accused, i.e , Abdul Khalique 
and Aulad Ali, under sections hOO/jll, 
Indian Penal Code, for 8th Angast I9iy. In 
the meantime the petitioner moved this Court 
and got further proceeding stayed pending 
the disposal of the present application. The 
grounds upon which the proceeding of the 
case is sought to be quashed are:— 

(a) That the learned Magistrate had no 
jurisdiction to take cognisance of the case 
except in oonsonsnoe with the provisions 
of section 195 or section 476, Criminal 
Prooednre Code. 

(5) That there were absolutely no ma- 
terials justifying the Magistrate to issue 
process against the petitioner. 

(c) That the Isarned Magistrate erred 
in law in issuing process simultaneously 
under section 500 and 211, Indian PenalCude. 

X heard the petitioner s Pleader and the 
Public Proseontor at great length. 1 propose 
to consider the above grounds in the light 
of the argnments advanced in the order 
stated above. 

(a) It was urged on behalf of the peti- 
tioner that the Sub Divisional Magistrate, 
after having taken cognisance of the ori- 
ginal case upon the Police report, bad no 
jurisdiction to take cognisance of the 
complaint under seotion 2(1 wichout sane* 
tIon under section 195 or without proceed- 
ing under section 476, Criminal Procedure 
Code. Upon a careful consideration of the 
arguments of both sides, I am of opinion 
that this ground of objection is not well 
founded and cannot bo sustained. Section 


195, clause (6), Criminal Procedure Code, 
in 80 far as it is applicable to the 
present purpose, provides that do Court 
shall take cognisance of any offence punish- 
able under section 211, Penal Code 
when such oSenoe is committed in, or in 
relation to any proceeding in any Court, 
except with the previous sanction or on 
the complaint of such Court, or some 
other Court to which snoh Court is sub- 
ordinate. It follows from this provision 
that the false complaint must have been 
made in a Court, or in relation to any 
proceeding in a Court. In the case before 
us the false complaint was made not in 
the Court, but before the Police. It is 
too much for the petitioner to say that 
the fact of the Magistrate having passed an 
order *^Enter true section 458, Indian Penal 
Uude,’* on the Police report, amounted to a 
proceeding in relation to which the false 
charge was committed. The offence of 
false charge, if any, was completed before 
the Police, it cannot be said that the same 
offence was committed in the Court of the 
M^igistrate for the simple reason that he 
took cognisance of the case on Police report 
under section 190, clause (6), of the Criminal 
Procedure Code, and passed an order *'enter 
true seotion 458, Penal Code.’* The matter 
would have been different if the informant 
had hied a petition for judicial enquiry 
impngning the Police report, and the Magis- 
trate bad proceeded to enquire into the 
complaint. The offence nf false charge, if 
any, not having been committed in a Court 
or in relation to any proceeding in a Court, 
I think no sanction was at all necessary 
as contemplated by section 195, Criminal 
Procedure Code. Xu support of this view 
(be rulings reported as Futiram Ruidaa v. 
Mahomed Hasem (l) and Dharmadas Kawar v. 
Emperor {2) may be referred to, Seo- 
tion 476 must be read subjeot to the 
restrictions contained in section 195 (a) 
of the Criminal Procedure Code, and hence 
the Magistrate had no power to direct a 
prosecution for making a false charge 
before the Police. In my opinion the pro- 
visions of seotion 195 or 476, Criminal Pro- 
cedure Code, do not apply to the case before 
us. Moreover, the petitioner not being a party 
to any proceeding cannot take this objection, 

(1) 3 0. W. N. 33. 

(3) 13 c. w. N. 576; 7 0. L. J. 373; 7 Cr. L. J. 340, 
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(6) This gronnd also fails. It was oon- 
tended for the petitioner that the Magistrate, 
after recording the initial statement of the 
complainant, bad some hesitation in issuing 
prooesB as appears from the delay of some 
2 days when he made ap bis mind to sum- 
mon the petitioner. I think there is nothing 
in the reaord to support this oontention. 
There is no suggestion at what time the 
Magistrate examined the oomplainant. There 
is no provision in the law that a Magistrate 
after examining the oomplainant must at 
onoe prcoeed either under aeotion 202 or 
seotion 204, Criminal Procedure Code; if the 
Magistrate took a few days’ time to consider 
whether or not he ought to issue process, 
that does not necessarily mean that he did 
not believe the complainant’s statement. 
The Magistrate had no business to proceed 
under section 202 if he was satisfied that 
there was a prima facie case to justify him 
to issue process. The Magistrate seems to 
have proceeded under seotion 204, Criminal 
Procedure Code, and that is a discretion 
which no Court can interfere with at this 
stage. The complainant stated on oath that 
Anlad AH was tutored by Abdul Khalique, 
petitioner, to lodge a false case before the 

Police. He took the responsibility on bis own 

shoulders by making the above statement, 
and thus rendered himself liable to the 
consequences thereof. If the Magistrate’s 
discretion in issuing process against accused 
persons be interfered with on the mere 
allegation that there was no material for 
issuing such process, than there will ba 
a flood of motions which the existing jodi- 
oiary shall be unable to cope with. In my 
opinion, therefore, this ground must also 
fail. 

(c) It is too early for the petitioner to say 
at this stage that the Magistrate should have 
issued process under section 211 only and 
not under seotion 500, Indian Penal Code. 

It is seen that an accused is charged under 
one seotion and convicted under another 
section. Mere summoning the petitioner 
under section aOO/2H, Indian Penal Code 
oonstitutea no such illegality as to justify a 

reference to quash the whole proceedings. 

Prom what has been stated above it will be 
seen that there is no ground to justify a 
reference as prayed. I, therefore, decline 
to interfere. The application is dismissed 
(tad the Rule is discharged. The record shall 
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be forthwith sent back to the lower Coprt 
for proceeding with the case.” 

Mr. M. Haque (with him Mr, Muhammad 
Tahir), for the Petitioner, argued that 
there having been a previous investiga- 
tion by the Police into this matter and the 
Police having found the factum of daooity 
being true, the Magistrate should at least have 
ordered an inquiry into this matter before issu- 
ing Bummops. Under the circumstances there 
were no materials before the Magistrate 
justifying him in issuing snmmons. Secondly! 
the Magistrate should not have summoned, 
the petitioner to answer a charge under 
Beotion 500, Indian Penal Code. There are 
no materials whatsoever for this charge. 

I concede that sanction is not heoassary 
under seotion 195 or 476, Criminal Pro- 
cedure Code. 

Mr. S, A., A, Asghur (Government Advocate) 
(with him Mr, Manohar Loll, Assistant Gov- 
ernment Advocate), for tne Crown, submitted 
that it is entirely within the discretion of the 
Magistrate to hold an enquiry or not before 
issuing sammona. If he is satisfied on a 
perusal of the complaint and the examina- 
tion of the oomplainant be has jurisdiotioz^ 
to issue summons, 

% 

As to the summons under section d00» 
Indian Penal Code, that is not final. The 
charge is framed after the evidence of the 
proaecation has been led and if my learned- 
friend’s client is able to satisfy the Ma- 
gistrate that the evidence of the prosecution 
discloses no materials for an offence under 
seotion 500, Indian Penal Code, the Magistrate 
will no doubt consider that objection. It 
is premature to move your Ijordahip a# 

this stage, The proceedings are perfectly 
in order. 

JUDGMENT, — One Aulad Ali lodged 
information at the Kishen Gunj Thana 
that a daooity had been committed in his 
honse on a certain night and he mentioned 
that he suspected Sarju Singh and four 
others. The Polioeenquired into the matter and 
reported to the Sub-Divisional Magistral that 
there had been a daooity, bat that it was 
not true that Sarju Singh had been pro-, 
sent, and the foar other participauts had 
not baan recognised. On this report t)ie. 
Sub Divisional Magistrate made an entry, 
enter true seotion 458, Indian Penal Code.”, 
On the Slat July 1919 Sarju Singh puti 
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in a aomplaint before the Sab'DiviBional 
Magistrate against Aalad AU and the 
present petitioner, Sheikh Abdnl Khaliqne; 
he asked that sammonses might be issued 
against them nnder aeotion 211 and seotion 
500, Indian Penal Oode, on the gronnd that 
Anlad AH had instituted a false ease 
against him and bad defamed him, and 
that Abdnl Khaliqne had instigated the 
false information wbioh had been given 
to the Polioe and had also defamed him. 
The Magistrate reoorded the oomplaint 
of Sarju and a few days afterwards 
ordered summonses against the two persons 
oomplained against under seotions 500 and 
211, Indian Penal Code. It is against this 
order that the present applioation is now 
made. 

The grounds taken by Mr. Haque are 
that the Sub* Divisional Magistrate bad no 
material before him whereon to deoide 
whether a summons should issue against 
Abdul Kbalique, the petitioner, who had 
not been named in the information to the 
Polioe and against whom there was so far 
nothing on the reoord. It is also urged 
that some enquiry should have been held 
before issuing summons. It is admitted 
that neither under seotion 195 nor under 
seotion 476, Criminal Prooedure Oode, any 
sanotion was neoeseary for the oomplaint. 
I oan see nothing irregular in the prooedure 
followed by the Sub- Divisional Magistrate. 
Sarju lodged a oomplaint and was duly 
examined. The Magistrate bad full power, 
if he believed that there was truth in 
the oomplaint, to issue summons straightway. 
It was not neoessary for him to oall for 
an enquiry beforehand if he was satisSed 
that there were good grounds for proceed* 
iug against the persons aooused iu the 
oomplaint. As to whether the offenoe under 
seotion 2 l 1, Indian Penal Code, has been 
made out by the oompiainant or an offeooe 
under seotion 500, remains to be settled 
after the hearing of the oase when wit> 
nesses have been examined. At the time 
that the charge is framed the Magistrate 
will deoide wbat oSenoes, if any, have 
been proved. The mere aot that there 
had been an investigation by tbe Polioe 
beforehand and tbe oase bad been entered 
true does not affeot the matter at all. The 
entry of the oise as true referred to tbe faot 
that it was found that tbe daooity was 
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true; it did not refer to the faot that 
the persons oharged in tbe information 
had in faot oommitted the ofPenoe. I oan 
see no ground for interferenoe at this stage. 
Tbe applioation is rejected. 

Application rejected. 


LAHORE HIGH COURT. 

Criminal Revision Petition No. 723 op 1919. 

September 22, 1919. 

Prefent:’^Mr, Justioe Broadway. 
BINDRA BAN — Convict — Petitioner 

EMPEROR— Respondent, 

Crtmiiuil Procedure Code {Act V of 1898^, se. 367, 
42 A— Appellate Courts duty of, to write judgment in 
accordance with law, 

TUo provisions of section 367 of the Criminal Pro* 
oodore Code have been made applicable to appellate 
judgments by section 424 of the Code, and it is the 
duty of an Appellate Court to decide the points 
raised in appeal and to write a judgment in accord* 
ance with law. 

Petition uuder seotion 439, Criminal Pro* 
oedure Code, for revision of the order of the 
Distriot Magistrate, Jullundur, dated the 17th 
April 1919, affirming that of an Honorary 
Magistrate, 2od Class, Jullundur, dated the 
27th February 1919, oonvioting the 
petitioner. 

Lala Fakir Ohand, for the Petitioner. 
JUDGMENT. — There was an appeal to 
the District Magistrate who should have 
reoorded a judgment, in aooordanoe with 
law. Points were raised in the appeal 
whioh were of importanoe and whioh 
should have been deoided. The Diatriot 
Magistrate has apparently lost sight of the 
provisions of seotion 367, Criminal Prooedure 
Code, whioh have been made applioable to 
appellate judgments by seotion 424, Crimi- 
nal Prooedure Code. The District Magis- 
trate has not even expressed his opinion 
as to the guilt of the petitioner. I ao- 
oept this petition and setting aside the 

order of the Diatriot Magistrate returo 


I 
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the ease to him for a re^bearing of the 
appeal and for the reeording of a jadg- 
ment in aoeordanoe with law. 

Revition .accepted. 


PATNA HIGH COURT. 

Criminal ReribiON No. 341 of 1919. 

Ootober 5, i919. 

Presenti^yir, Jaetioe Das. 

JOQBSWAR das — PETITlONBB 

%er$u8 

EMPEROR - Opkositb PAeTT. 

Criminal Pfocedure Code (Act y of 189*^* 1^» 

order under, form of — Joint possession of disputed 
pr<yperties^Cr\minal proceedings, validity of. 

An order under section 1 46 of the Criminal Pro- 
oedme o’ode should merely declare whom the Aiagis* 
irate finds to be in actual possession of the property 
in dispute, regarding which proceedings have been 
taken to prevent a breach of the peace. 

^ here parties are in joint possession of property 
in dispute, a Magistrate bas no jurisdiction to take 
action under section 146 of the oriminal Procedore 
Code. 

Criminal revision against an order 
of the Magistrate, let Class, Obaibassa, dated 
tbe 4th July 1919. 

Mr. Atul Krishna Roy^ for tbe Petitioner. 

JUDGMENT. — Tbe petitioner in this ease 
oballenges tbe propriety of an order passed 
under seorion of the Code of Criminal 
Prooednre. The finding of the learned MagU' 
trate is as follows: * Having regard to 
all these oiroumstanses I find that tbe first 
party is in possession of nearly one>tbird of 
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the disputed land, vtV,, balfof plot No. 13, ofii' 
Khet ol plot No. 18, i>3rd of . plots Nos. 

38, 55, 93 and 65, and the entire 

plot No. 68. and that tbe sesond party is in 
possession of tbe remaining portion of the 
disputed land, tbe plot numbers having refer- 
ense to Khewat No. 3/lin the name of Mahed* 
war Das in Mauza Kusmi whioh bas been 
marked Exhibit 1 in these probeedings.” It 
seems to me that this finding has, to adopt 
the words of Prinsep and Stanley, JJ„ in the 
case of Tarujan Bibee v. Asamitddi Bepari (1), 
**the appearanoe rather of a deeree in a oivil 
suit adjudioating the rights of contending 
parties, whereas an order under seotion 145 
ebould be merely to deelare whom the Magis- 
trate finds to be in aotual possession of the 
property in dispute regarding ^hioh prooeedf 
ings have been taken to prevent a breaoh of 
the peaoe.’* It is olear to my mind, reading 
tbe judgment of tbe learned Magistrate, that 
although partition bas taken plaoe between 
them and although they may be in ezolusive 
possession of eertain joint family properties, 
so far as these properties are oonoerned, they 
are in joint possession thereof although they 
hold speoifio shares therein. In my view, 
on these findings the learned Magistrate had 
DO jurisdiotion to deal with the ease nnder 
seotion 145 at all. If authority is needed for 
this proposition, it will be found in the ease 
whioh 1 have jnst eited. 

I would, therefore, allow this applioation 
and discharge the order passed by the learned 
Magistrate under seotion 145. 

Applioation allowed. 


(1) 4 C. W.N.426. 


end op volume LIV. 
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Abactif hou8s vn, transfer of^Oeeapation of trans^ 
feree not objected to by landlord, effect of^Well 
tank in abadi, whether inconsistent with purposes of 
grant. 

As a d'eneral rale, whore no objection is made by 
the landlord to the occnpation of tne abidi '»ite by 
the transferee of a hou*e standi g thereon^ it 
mast be presumed that such transferee had per. 
mission to occupy it on the same terms as his 
transferor. 

The sinking of a well on premises in the nbadi 
occupied by an agriculturist is not necessarily inoon> 
sistent with the purpose for which the land was 
granted, especially where there is nu indication of 
any injury to the interests of the landlord, N 

Bamdatal V. Jagbani 304 

Abandonment of hold! ng*, what con. 

stitutes See Bengal Tenancy act, h. 87 5^8 

Abandonmentof h Dus^f effect of. See 

Landlobd and Tenant 644 

Abatement of appeal as aeainst principal 
— Surety, whether discharged. See Prin'CIPAL A' d 

Sdbbty 1 OS 

Abatement of rent, one of several tenants 
whether can claim. See Bengal 'lE^•A^t■Y Act, s. 

AW 3^® 

^^^t'Cment of suit, effect of - Appeal, whe- 
ther lies See Civil Pkocedure Code, U. XX 1 1, R 
9 


Acts— General. 


Non-survival of right to sue. See » ivil 

PROCRDUBE UODK, 8 «6 I 18 

ACQUittal, appeal against — Po'ver of Covern- 
mentto appeal, exercise of. See Criminal Fro. 
CBDUBE Code, 8. 417 lbl 

Acts— General. 

Act 1839 — XXXII. See iNfEKKsi’ Act. 

1856— XV. See Hinuc Widow’s hE.MARRUGt 

1860 — XLV. See Penal Code. 

1863 — XX. See Religious K.vdowmexts Act. 

1866— X SecSuccESsiOH *ct. 

18P6 — XXVIL See Trustees A' t. 

1867— III. Sec PcHLic G*miii.in', Aci\ 

1869— IV. Sec Divorce Act 
^ S 7 < i — vn. See Court Fees Acr. 

1871 — I See Cattle Tre-i-a^s Act. 

— XXIII Sec Pensions Aci. 

1®72 — I See Evidence Act. 

1872 — lx. See Contract At r. 

1878 — T. See Opium Act. 

1879- XVllI See Legal Practitiovers Act. 
1881— V. See Probate and Aduimstration 

Act. 


Act 1831— XXVL See Negotiable Instruments 

Act. 

Ift82— IV. See Transfeb of Propbbty Act.v 
1882 — V. See Easements Act. 

1887 — IX See Provincial Small Gauss 

Courts Act 

1889 — XITl. See Cantonments Act. 

1890 — VIII. See Guardians and Wards Act. 
Ih90— IX See Railways Act 
1890 — XI. See Prevention of Cruelty to 

A^IMALs Act. 

1894 — I. See Land Acquisition Act. 

1^97— IX ^ee Provident Fund Act. 

1898— V. See Criminal Procbdubb Code. 

1899 — H. See Stamp Act, 

1899 — IX. See Arbitration Act. 
luo.5 — IV. See Railway Board Act. 

1907 — III. See Provincial Insolvency Act. 

1908 — V. See Civil Procedure Code. 

1908 — IX See Limitation Act. 

1908 — XVI. See Registration Act. 

1909 — III. See Presidency Tow.ns Insolvency 

Act. 

1910 — I See Press Act 
jftll — n. See Patents and Designs Act. 

19 3 — vn. See Companies Act. 

Acts-(Local>— Bengral. 

1859— XL See Bengal Land Revenue Sales 

Act. 

1886— IV. See Calcutta Police Act. 

1884 — HI. See Bengal Municipal Act. 

I8H.5 — Vitl. See Bengal Tenancy Act. 

18 9 III See Calcutta Municipal Act. 


Acts- (Ljcal)— Bihar and Orissa. 

— 19l~— II Sec Bihar AND Orissa Excise Act 

Acts (L'Cai)— a> bay. 

— 185 — XI. See Bombay Titles to Rent prei 

Estate^* Act 

1874 — I See Bombay Tramways Act 
187d— X See Bomb-ay Revenue Jurisdictio> 

Act 

1879— V. See Bombay Land Revenue Code. 
1819— XVII. See Dkkkhan Agricultubiste 

Relief Act 

Acts (Local) Burma. 

1876—11. See I ower Burma Land axj 

Revenue Act 

1898— III. See Burma Municipal Act 

1899— 1. See Burma Gambling Act 

Acas- (Local)— c. h. 

1881 — XVIII See O. P Iand Bevknue Act 
1898-XI. See C. P. Tenancy Act 
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Acts— (Local)— madras. 

Act 1865 — VII. Bee IIabras Ibrioatiom Cess Act. 

— 1884 — IV. Bee MadbasDistbict Municipalities 

Act. 

— — ' 1894—11. Bee Madras Pbopeietabt Estates 

Village Sbbvicb Act. 

— — 3896— III, Madras Herbditaby Village 

Offices Act 

— 1904 — VI. Bee Madras City Municipal ActI 

— — 1908—1. Bee Madras Estates Land Act. 

Acts— (Local)— Punjab. 

— 1887— XVI. Bee Punjab Tenancy Act. 

— 1900 — I. See Punjab Liuitation (Ancestral 

Land Alienation) Act. 

— 1900 — XIII. Bee Punjab Alienation of Land 

Act 

— 1913—1. Bee Punjab Pre-emption Act. 

Acts— (Local) u. P. 

•— 1866 — XXVI. See Oodh Sub-settlement Act. 

— 1876 — XVIII. Bee Oudb Laws Act. 

. 1886 —XXII. Bee Oudh Rent Act. 

I 1896 — II. Bee U P. Honorary Munsifs’ Act. 
— — 1901 — II. See Agra Tenancy Act. 

— 1901 — III. Bee TJ. P, Land Revenue Act. 

— 1916-11. See U. P. Municipalities Act. 

Regruiations. 

RcgT- 1819 — VIII. Bee Bengal Futni Taluks 

Regulation. 

— - — 1822 — VJI. Bee Bengal Land Revenue 

Settlement Regulation. 

> 1886 — I. Bee Assam Land and Revenue 

Regulation, 

Statutes. 

1868 — (21 & 22, V. 0. 106). See Government of 

India Act. 

1916 — (6 & 6 Geo. V, C. 68). See Government op 

India Act. 

Admissibility in evidence of statement 
of accused against co-accused. See Evidence Act, 

8. 10 53 

AdmiSSiOnf ambiguous, in written statement, 
whether justifies order under r. 6, O XII, Civil 
Procedure Code. See Letters Patent (Cal.', 
CL. 16 836 

Adverse posscsslonv acquisition of title 

by. See Landlord and Tenant IOO 

Agrra Tenancy Act (II of 1901), ss. 4 

(5), 1 1 — Occupancy rights, accrual of’- Ejectment 
of tenant — Lease to third person for one i/eor— 
Ejected tenant continuing in occupation and paying 

i-gnt Occupation, whether continuous, 

A landholder ejected a tenant in due course of 
law and immediately gave a lease of the laud to 
a caste-fellow of the latter for one year only; the 
ejected tenant, however, continued in occupation, 
paid the rent due and was re-admitted on expiry of 
the lease: 

Held, per Ferard, S. M.— That as the person liable 
for the rent under the definition of section 4 (5) 
of the Agra Tenancy Act was the tenant, and as 
the tenant in this case was the person in whose 
favour the lease had been executed, there was not 
a continuous occupation by the ejected tenant as 
a tenant for the purpose of section 11 of the Act. 

I'cr Hopkins, J M — That there was a continuous 
occupation by the original tenant, 

I’he letting of land to a person who does not cul. 
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Agrra Tenancy Act— oontd. 

tivate, and allowing the original tenant to remain 
in cultivating possession, does not constitute the 
former a legal tenant under the definition in section 
4 (.5) of the Agra Tenancy Act. A tenant is a person 
by whom rent is payable, and rent is what is paid 
by a tenant for land held by him. U P IB R 
Muhammad Nabi v. Umedi, 1 U. P. L. B. iB. B.3 87 

309 

■ Sa 1 1 — V. P. Land Revenue Act (III of 

1901J, 8. 131 — Partition, when comee into effect— 
Kbudkasht holding allotted to mahal in which 
holder is not proprietor— Tenancy, commencement of 
— Occupancy rights, accrual of. 

Under section 131 of the U. P. Land Revenue 
Act, a partition takes effect on the Ist of Julyt 
following the date of confirmation of the partition. 
Consequently, where a mahal is partitioned and the 
land of a khudkasht holder is allotted to a new 
mahal in which he is not a proprietor, such holder 
can only count occupation from that date towards 
the accrual of occupancy rights. U P B R Dwabka 
Prasad V. Shbi Kant Fandey, I U. P. L B. B R.) 
86 278 

— — — Sa 13 (b)— “rear,” meaning of — Tenant 
re-oAmitted wxthin one calendar year, whether holds 
continuously. 

The “year’* referred to in section 13(6 of the Agra 
Tenancy Act is a “calendar year.” Consequently, 
where a tenant was ejected on the 2)8t August 
1913 and was re-admitted on the Ist July 1914, he 
was held to have been re-admitted within one j4sx 
from the date of his ejectment, within the meaning 
of section 13 (6) of the Agra Tenancy Act D P D 
R Bismillah Begam v . Chuttan, 1 U.P. L. R. (B. E.) 
34 299 

■■■ SS. 18 (C)f 22 (b) — Occttponcy holding 
— Surrender hy widow, effect of. 

The surrender by a widow of an occupancy holding 
which she htta inherited from her husband under 
section 22 {b) of the Agra Tenancy Act has the 
effect of completely extinguishing the ooonpanoy 
right, and no rights, present or future, remain -to 
persons who might otherwise have had a contingent 
right, if she had retained the holding till her 
death or re-marriage. U P B R Bam Gopal v. 
Bhoobaj Singh, I U. P. L. E. (B. R.) 41 567 

— SS. 18(C), 22 (b), (e}— Occupancy 

holding — Surrender by widoiv, effect of — Reversioner, 
whether can revive holding. 

A tenant under section 22 (6) of the Agra Tenancy 
Act is entitled to surrender her occupancy holding 
and this surrender absolutely extinguishes the 
occupancy rights. Possible reversioners under sec- 
tion 22 ;e) of the Act cannot revive it later when the 
lady who has surrendered it dies or re-marries UP 
B R Govind Pandey v. Dipa Koeri, 1 U. F. L. ^ 
(B. R.) 47 572 

— .... 5 , 20 (2} ^Execution of decree’^ Trees on 

ex~proprietary holding, whether liable to attachment 
and sale. 

Trees existing on an ex-proprietary holding ar® 
appurtenant to the holding and are not liable to 
attachment and sale in execution of a decree, i® 
view of the provisions of section 20 (6) of the Ag* 
Tenancy Act A Phakki Lal v, Bbij Mohan 805 
*“■ S. 22—*8hai'ing in cultivation” what «8— • 
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Asrra Tenancy Act— conoid. 

Boy of 6 or 10 dotTig petty work for relative, whether 
sharer in euUiuation, 

A, boy fiigod botwoon 8 to 10 or 1 1 yoars, wbo lives 
with an agficulfciiral relative and does snoh petty 
work as is usually done by boys of that age, cannot 
be said to be "sharing in cultivation" with his relative 
within the meaning of section 22 of the Agra 
Tenancy Act. U P B R Bansi Bau v. Komj 
Brkabi, 1 U. P. L. E. (B. E.) 36 285 

SS. 34, 58— Grove, whether altered to 
agricultural holding by sowing fodder — Ejectment. 
The character of a recorded grove is not altered 
to that of an agrioultural holding by the mere fact 
of a fodder crop being sown among the trees so as 
to render the occupier liable to ejectment under 
section 5^ read with section 34 of the Agra Tenancy 
Act U P B R Niaz Husain u. Tikaram, 1 U. P. L. 
R. (B. R.M8^^ _ 626 

S* 7Q-^Mortgage of fixed rate tenancy — ■ 
Bispoeseasion of mortgagee - Mortgagor, right of suit 
of — Cause of action, accrual of, date of. 

When the mortgagee of a fixed rate tenancy is 
dispossessed otherwise than in accordance with the 
provisions of the Agra Tenancy Act, the mortgagor’s 
cause of action against the land-holder under section 
79 of that Act arises, not from the date on which 
he may redeem the mortgage, but from the date 
of the dispossession of the mortgagee U P B R 
Ram Narain v. Muhamsiao Hasiiiu Ali Khav i u P 
L. E. iB. E.) 33 • . • 


' Jurisdiction of Civil and Revenue 

Courts— Ejectment of trespasser, suit for, uhether 
cognisable by Civil Court— Tenancu, plea of— Pro. 
cedure. 

A suit in which the plaintiff seeks to ojeot the 
defendant on the ground that he is a trespasser 
and not a tenant, is cognizable by a Civil Court 
and not by a Revenue Court. If in such a suit 
the defendant pleads that he is a tenant of the 
plaintiff, the procedure laid down io section 202 
of the Agra Tenancy Act should bo followed. A 
Raohunatii V. Ganbsh, 18 A. L. J. 214; 2 U.P. L. R. 
(H. C.)79 331 

Amendment of decree, order directing, 

not appealable. See Civil Procedurk Cook, s. I.o2 


Amendment of plaint, when to bo per. 

mitted. See Civil Procedure Codk, s 66 726 

for— Injury to animal — 
Contributory negligence, effect of. 

In removing an animal from premises in order 

damas-e no more injary 
should bo .nH.oted than is reasonably necessary for 

the purpose The infliction of ercessire injuries 

To inflictins them liable in an 

action for damages. C M*li[ia5i Kilit* v. Poena 

NANDA AdICHAR 

Appeal-(CIVII) -Final heann^ -Court. JeZr 

<'^on,is,ent. 

At the stage of the final hearing of an aoDsal tho, 

:n Tn%e?tr;“t' or oTThe^Tssurir^^rd “ 

where such investigation is essential f<^r the "proper 


Appeal-(Clvil)^ eonuid. 

determination of the matter directly in controversy 
between the parties. 

A gift to his wife by a member of a firm heavily 
involved in debt, which is deliberately kept secret 
till the firm is adjudged bankrupt and the plain 
object of which is to delay, if nob to defeat, creditors, 
and under which possession is nob obtained by the 
donee, nor is any convincing explanation given to 
justify the transaction, is a fictitious gift and 
confers no title on the donee to the properties dealt 
with thereby. 

Either party to a litigation may in a proper oase 
include in his pleadings two or more incoasistent 
sets of material facts and claim relief thereunder 
in the alternative, but whenever such alternative 
cases are alleged, the facts belonging to them res. 
peetively ahoald not be mixed up but should be 
stated separately so as to show on what facts each 
alternative relief is claimed. 

The plaintiff, who avails himself of the right to 
place inconsistent cases before the Court and 
endeavours to establish both the alternatives by 
contradictory oral testimony, is in a state of in. 
extricable difficulty evidence adduced in support o f 
both the cases can hardly be expected to secure 
confidence. C OPKicur, Assicnee of the Calcutta 
H iuir Court v. Bidyaso.vdari Dasi, 30 C. L. J. 428 
2i0. W. N. 145 702 

" Fir*ding of fact, when can be disturbed. See 
Bengal Potni Taluks Regulation, .s 8 736 

■, fresh case, whotlier can be advanced in 


See Pr.EADiNGs 


heard after death of respondent— Remedy 

See Civil Procedure Code, s I5l 234 

■, misjoinderof parties and causes of action 

whether can be made ground of. See Civil Pro’ 
CEDURE Code, s. 99 512 

— practice of admitting, when time-barred. 

condemned. See Limitation Act, s. 3 36 

■ - Review -Decree appealed from set aside 

dumr^ pendetwy of appeal— Appeal, whether can be 

neo rd. 

Whore during the pendency of an appeal Jjy one 
defendant the decree under appeal is a^de on 
review at the instance of anotbet defendant the 

cannot, -thew! 

da”; U0 p!r^-.9V9 

Suit for redemption or foreclosure fot. 

pA” 8 icT, sTlIr" payable., S«,cJ8r 


order, of commitment to .Sessions. ^ei 'CarS^V'' 

Procedure Code, s.. 2 16 

.1 .-'a ‘■a-- 

dence could he, but wariorid . 

tion, the High Court will n^f ^ discre. 

exercise of such discretion. ‘^^terfer© with the . 

In the course of the trial of n a.,:* 
the plaintiff was closed and the case of 
ants was reached late in the aftern« * defend, 
date. The junior Pleader 

absent at the time and the aenior^^Pl ""a® 

b.s .oabiUty, to go on ^yith t,ho o»se The" defe^^ 
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was thereupon told that he should examine his 
witnesses, which he declinefl to do Upon this the 
Munsif declared the evidence closed andhxedthe 
next morning for argamonts. The next morning the 
Mnnsif was asked to vary his order of the previous 
day and record the defendant’s evidence He 
refused the application and proceeded to adjudica e 
on the case i he lower Appellate Court upheld 

the view taken by the first Court; 

Held, that under the ciroumBtanofcs of the cas^e, 
the High Court would not interfere with the 
discretion of the two lower Courts, who knew the 
ciroumstaiicoB of the case and before whom eyi. 
dcnoe could be given as to the Tloadcr s inability 
to go on with the defendants case. C Swo^p 

Makdal V. Ayak Eai Kowra 7 

ofjact, interference xoith — 

Abandonment of occupancy tenancy and advene 

vosseseion, whether questions of fact— Punjab Tenancy 

Act (XVl of 1887>, 6. B8— Abandonment oj occupancy 

tena ncy, what constitutes - Adverse possession by 

landlord^ . . 

A fiadinjf of fact based on no evidence ur asfaiuPt 

express prtma facie reliable evidence is liabU to 

be set aside on second appeal 

Neither tho question of abandonment by an 
occupancy tenant nor the question of adverse 
possession of the holding by the landlord is neces. 

sarily a question of fact. 

Where it was faund that an oconpaucy tenant 
had not for a large number of years either cuU 
tivatod the land by himself or by others, that th^re 
was no sufficient cause for hU not having done so. 
and that he did not arrange for payment of the 

^ Held that the tenancy must be taken to have 
been abandoned within the meaning of section 38 

of the Punjab Tenancy Act. 

Where a holding abandoned by an occupancy 
tenant is given by the landlords to their tonHuts* 
at will this is sufficient to constitute adverse 
oosses^ion as against the occupancy tenant L 
MuBAMMCU Umar Khan v. Kazi Khan, j<0 

0/3 

' High Court. power of. to determine 

issue of fact. Bee tiviL Procedure lode, s ioh 


tMDIAN OASBS; 
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ADPeal to Privy Council -Refusal to 

fdlow deficiency of CoorUfees to be made up, 
whether question of law. See Citil Procedure 

Code b. HO 400 

Anp^’jIatC Court* consideration of evidence 
Civit Pbocbdurb Code, 8. >03 3S3 

dismissal of suit by, without adjudicating 
on merits -Appeal, second, whether lies, 

M^RAB Estates Land Act, s 77 749 

power of, to interfere in Jury ttial where 
Jury has acted on circumstantial evidence. Bee 
Criminal Procedure < ode, s. ron 56 

refusal of, to hear appeal —Bevision See 

Civil iRocBDUSE ( ode, b 6 €£5 

Arbitration- Auard not signed by all arbitra- 
tors, validity of. ,. 1.1 . , 

An award to be binding and enforceable must be 

aigned by all the arbiir».toi8 concurring 

Where an uneven number of arbitrators are ap. 
pointed there is no presumption ^that the parties 


contract that a majo’^ity award shall be binding, 
M Ayyasawmi Mudaliab v Appandai Ntnan, ^ 

L. J. 146 . . 

- Compromise approved by arbitrator, whe« 

ther award. Bee Civil Procedure Code, O Vll, 
K IK 311 

Dispute, existence of, whether necessary-^ 


Interest, award of, wnetker invalid >fes awards 

Contract Act (IX of \B'2), s 62— Settlement contractp 

whether discharges original contract. 

It is an essential condition for an arbitrator’s 
jurisdiction that when hie arbitration is demand- 
ed there shall be in existence a dispute between 
tho parties. 

On E7th April petitioner agreed to sell to the 
respondent a certain quantity of Hessian cloth 
at Rs. 30. Delivery of one-half was to be made 
in May and of the other half in .lune. Delivery 
not having been made in May and not being pro- 
posed to bo made in •*une, two settlement contracts 
were entered into on the 3 st .Way and the th 
Qite respectively and the same goods were re-sold 
by the resp >n tent to the petitioner at Ks. 3^ The 
raspondeut duly sent in bills but the petitioner, 
although admitting liability for the amoant of 
respondent’s bills, withheld payment by claiming to 
set itoffagain-t a larger sum than would be due 
to tho petitioner from the respondent on other 
accounts. According to the terms of the contracts 
between the parties the respondent referred the 
dispute to arbitration and the arbitrators, appointed 
by the Bengal • hamber of Commerce, gave the^ 
award in favour of the respondent and allowed 
interest on the claim On an application by the 
petitioner to set aside the award: 

Held, i I » that as the petitioner was withholding 
payment under a claim of right to do so, there was 
a ‘dispute’ between the parties, and this gave the 
arbitrators jurisdiction in the matter; 

(2) that after the settlement contract was 
the original contract was not utterly discharged by 
virtue of section of the Contract Act; 

t- / that rhe award was not bad because it yard- 
ed intere>t as it waaf«»r the arbitrators to decide 
this, and they had jurisdiction t.> decide it. 

When a settlement contract is made re-selling the 
goods back again from the original buyer, the inten- 
tion is not that after the settlement contract the 
first contract shonld bo discharged; tho intentiOT 
is that tho two contracts should stand together w 
Uttam CBAND Salig Ram w. Mahmood JjWAMAlWOJr, 
23 O. W. N. 704| 46 O. 684 

Arbitration Act (2X of IS®®)" ?*Vi,2r 

1 3— Arbitration— Award— Court, whether has power 

to extend time for making award. ^ -o # ♦Ka 

A i ourt has power, under section or 
Arbitration Act, to extend the time for j 

award, even though there has he®n an o , 
remission and the award has in fact been . » 
and this power is not limited by section p* 

Act t. TeJPAL JaMUNADAS V. B. is AIBUULL AND CO^ 

46 C. 1059 ® 

Archaka* rights and duties of. S« BeLI^^ 

Endowments Act, •. 12 
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Assam Land and Revenue Resrula" 

tiOn (I of |fe86)fS- 12 — Rules jramed by 

Chief Commissioner under 8. r b7 - Settlement 
of land — Prei'ioua settlement holder, rights of— Col- 
leetor, power of, to exclude previous holder Juris- 
diction oj Civil Court to fee whether rule has been 
complied with — Ctvil Court, whether has power to 
pf'onounce on sufficiency of reasons for exclusion, 

Cn«1er rule 57 of the rales made by the t hief 
Commissioner of issam ander section • of the 
i^ssam land and Hevenue • esralation, a Collector 
has power to settle land with any person whom he 
thinks fit, bat preference should ordinarily be 
given to the previous settlement holder. 

A rivil Court has jurisdiction to decide whether 
there has been a compliance with the provisions of 
the foregoing rule, and if, in a ca^e coming under 
the third paragraph of that rule, it finds that there 
was no compliance therewith, it may pass a decree 
as between the parties to the suit It is not open, 
in such cases, to the ( ivil (/‘ourtto go into the 
correctness or snfficiency of the teasous for t'xclud* 
ing the previous holder and if it appears that the 
Bevenue Authorities took into cousideiation the fact 
that preference should be given to the settlement 
holder, they have a discretion in the matter. C 
Joy Gobinda v Uazika Bibi, 2* C. W. N. i 4 U 307 

illegcl— Goods attached in custody 
of Court Damage to ^ood.s — Crc<fj7or, liability of. 
Where goods arc illegally attached and remain 
in the custody of the i ourt or of a Receiver, the 
creditor at whose instance the attachment i- made 
is liable for any injury to, or dt-preciatiou owing 
to climatic conditions in. the goods A Addcr Kahim 
V. Bital Prasad, 17 A. L. J. boo; i U. P . i .. R. iH >'.) 
116; 41 A. 6 *9 


— ' ■ , wrongful — Damages, suit for — ilalicc, proof 
of, whether necessary. 

In order to suftain a claim for damages for 
wrongful attachment of property the plaintiff must 
establish not only want of reasonable and probahlc 
cause but also malice in fact on the pare of the 
persoii attaching the property. P Bukam Chand v. 

Umar Ui.v, Z P L tt y.O 827 

Benamtcla»*t suit against — D'C'ee, whether bind- 

ing on beitejicaii O't ner ~^-ji'tg‘vie «i*if agnitmt 
benamidar — Real owner of martgayed property, 
whetner necesnary party. 

A proceeding a!.raiu8t a benimi lar in its nltimate 
resnlt is fully binding on the beneficial owner In 
a snit on a benami mortgage, therefore, it is not 
necessary to add the real owner of the mortgaged 
property as a party. C Abdul Eabamakv. Mobbxdra 
Ghosh 633 

, suit by — Beneficial owner impleaded us co- 
delendant — Decree, whether ought to be given— 
Presumftioii. 

A suit by a benamidar to recover mon^y should 
not be decreed wh^re the beneficial owner of the 
money is bofnro tho <'ourt ai a co d> f ndaiit The 
Court might, by making the beneficial owner a co* 
plaintiff, decree the suit, but in the absence of evi. 
denoo that the money does not belong to th« benami- 
dn-, the Court is bound to give effect to the le^al 
presumption which arises. C Kakai lal Khan v 
Tooi.81 Manjubi Dasi 2 1 


Bengal Land Revenue Sales Act (XI 

of I869>f S« 37 — Bengal Land Revenue Settle- 
ment Regulation (Vtlof ),s C {'£*, !•«), .41 

Permanent Settlement," meaning of —Permanent 

tenure-holler, when protected— Joint settlement 

Default by sudar malgozar, effect of —Sale o- tenure 
— Co-proprietors, shares of, whether affected. 

The words “permanent settlement” in the first 
exception to section a? of the Bengal i and Revenue 
Sales Act mean tho Permanent Settlement of TRR 
and not the permanent settlement of any partlonlar 

mahal. 

It is only under the first exception to section ^7 
of the Bengal Land Revenue Sales Act that a 
permanent tcnure.holder at fixed rates can claim 
protection against annulment 

►vhere a joint settlement is made under clauses 
2, 3 and i of section IJ of the Beng.l Land Bevenue 
Settlement Kegulation of all the malguzars are 

jointly responsible for the payment of the Govern* 
ment revenue although the mahal is under the 
management of one of them as an agent or a Hudar 
malouzar, and if default is made by the agent or 
manager or sniUr mulguzar, the entire tenure is 
liable to sale unless there is a provision to tho 
contrary in the settleme nt. Pat Laljit Upadhyay v 
W*jihu.nes!»a Begum !• w Pat. PLJ 

B n^al Land Revenue Settle tient 
Reerui .tio . (Vn of s. io-Jo?nt 

settlement --Default by suder mnlguzar, effect of 
See Bengal Land kevenub Sales Act s 

Bangral municipal Act (III S- C. of 

S< 85 (al Income derived from zemin 
dari ouUide Municipality, whether ^'circumstances 
and property within the Municipality 

Income derived by a person residing within tha 
limits of a Municipality from z?/n indari pronertv 
Bitualo outside the Municipality is not “cironm^ 
stances and property within the Mnnicipality ” within 
the meaning of clause a of secrion >•> of the Heno-al 
Municipil Act. i-at C hairman OP the Uumcipat 

CoMMISSIOVERS OF THE MUNICIPALITY OF BIhab . 
Kaudeo Das. 4 p. L .1. >*73 l-'2 )) Pat 20 2 >t 

S. 101, proviso 3— “jfacWrJ^ 

meaning of O erhead tank for storage o/Z7ter 

XKhether yn'ichinery ^ 

ilw./,bya majority (Hr'cArr, J., dissenting) tiiat 
an overhead steel taelt constructed b,r a ..Cnicinal 
C orpora ion for tho storage of water 
hours when the demand is co.npa-atively amah^ind 
to euppiement the supply when the demand Ts larRe 

the Bengal Municipal A^rand is tre,X'° 
exempt from assessment as “machinerv ” ^ * ““ 

BeacUroJt, J—It cannot be properly aa-d fhaf 
everything which is connected ina 
within the description of machinerv me,- ^ 
mechanical contrivances are employed 
ing.)f .omapart? of that syntem The ^ ^ 
applied with reference to any part^tur ^ 

the system is whether it is 4s?nt?»T tn 
in the workiopf oK, the ^^^sists 

Her Ore 4 ve., J 

applying o-echanical power, consisttu. n/ “ 
of inrer-rclated parts, each having a 
aud It 18 in this sense that tlie wwd i. n n® 
lU of the Bengal M uuicipal Tct “""V” 
rossIPoBE AND ■ uitpobE M UKI^PA r ...T 
TION OP OiL.,TTA, 23 0. W. N. 727, 46 
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Bengral Putni Taluks Regrulatlon 
(Vlll of 1819)f ss. 8, IOi I3> 14— 

meaning of — Putni sale — Payment to officer 
of zemindar before sale, effect of — Notice, defective — 
Sale, validity of — Purchaser, position and rights of 
— Purchaser, whether necessary party to suit^ 
Possefsion, whether can he given on reversal of 
sale Appea.1 — Finding of fact, when can be disturbed. 
A finding hy a trial Court based solely on oral 
evidence adduced before it ought ordinarily not 
to be disturbed by a Court of Appeal. 

The term “day” in the Putni Begulation, 18’9, means 
a day reckoned in the manner prevalent in Bengal, 
that is, from sunrise to sunrise. 

A payment to the ofl&cer of a zemindar of the 
full amount due for arrears of rent, made between 
8 and lO p m on the evening of the day antecedent 
to a sale under the Putni Regulation, is a valid pay- 
ment and a sale held after such payment is made, is 
without jurisdiction. 

A defective notice under section 8 of the Putni 
Begulation is fatal to the validity of the sale 
A notice wl»ich omits to specify the lots to be sold 
and does not set out the order in which the sale 
is to take place, is a defective notice. 

Where the purchaser at a sale under the Putni 
Begulation is a stranger to the proceedings, be is 
entitled, on the sale being set aside, to be indemni- 
tied against all loss at the charge of the zemindar 
or other person at whose instance the sale may 
have been made, such loss being measured by costs 
of litigation and interest on the purchase-money. 

Section 14 of the Putni Begulation contemplates 
that the purchaser is to be made a party to a suit 
to set aside a putni sale. If the purchaser has 
purchased on behalf of another or on behalf of 
himself and others, he roust be deemed to represent 
all such persons and if it was be who took delivery of 
possession under section 1 6 of the Begulation, it is 
immaterial that a plaintiff asks not merely for 
reversal of the sale but also for restoration of 
Possession on such reversal. C Bkjoy Krishna 
Mooicbrjeb V. Lakshmi Narain Jiu, 30 0. L. J. 433 

736 

Beng'al Tenancy Act (VIII B. C. of 

18BS)» Sm 7 — Tempoiary settlement-holder, 
right of, to enhance rent. See Civil Fboceddrb 
Code, s. 99 . 850 

— — SS* 1 I9 18t 83— Baiyat at fixed rates, 

power of, to grant u^erlease, extent of. 

Section 8> of tho Bengal Tenancy Act, which 
restricts the power of raiyats to grant under-leases, 
must be read along with sections 1 ’ and 18 of the same 
Act, and, therefore, it does not apply to the case of a 
raiyat bolding at a fixed rate of rent. C Hochen 
Sardab V. PoREsH Nath Pal 647 

^ SS* 18*20* 147A~Baiyat holding 

at fixed rent — Sub-lease, whether transfer — Sub- 
lessee, whether can acquire occupancy right — Com- 
promise decree notin accordance xoith law, effect of. 
Tho grant of a sub-lease by a raiyat holding at 
fixed rent is a transfer of an interest in the holding 
within the meaning of section 18 of the Bengal 
Tenancy Act. 

A person holding under a raiyat at fixed rent 
is not debarred from acquiring a right of occupancy. 

A tenant who has been in possession of a holding 
for a long time and has acquired a right of occu- 
pancy, cannot by any agreement contract himself 


Bengral Tenancy Act— oontd. 

out of that right, nor can a compromise decree not 
passed in accordance with the provisions of section 
147A of the Bengal Tenancy Act have that effect. 
C Sheikh Nasabat v Kali Das 750 

SS. 20*48, 49*50, 85* SCh. Ill* 

Art. 3 —Landlord and tenant — Tenant, disposses- 
sion of-^Suit to- recover possession of holding^ 
Limitation applicahle — Occupancy tenant, lease by, 
exceeding nine years, validity of- -Kayami ryot, 
whether ryot at fixed rent -Under-tyob, heir of, 
whether entitled to gather crops— Non-oocupancy 
ryot, interests of, whether heritable. 

A suit by a tenant against his landlord for the 
recovery of possession of his holding, where the 
defendant did not dispossess the plaintiff in his 
capacity as landlord of the holding, is not governed 
by Article 3, Schedule III, of tho Bengal Tenancy 
Act. 

A document creating a lease by an occupancy 
ryot cannot be given in evidence if the lease is 
for more than 9 years and whether the document 
has been registered or not, the lease is void. The 
validity of such a lease can be questioned by the 
grantor or by a person claiming from him. 

Where in a lease a lessor states that he is a 
hayami ryot, this does not necessarily imply that he 
is a ryot at a fixed rent. 

Irrespective of custom or local usage the heir of 
an under-ryot under an annual holding is entitled 
on the death of the under-ryot to remain in posses- 
sion of the land until the end of the then agricultural 
year for the purpose of tending and gathering in the 
crops standing on the land. 

The right of a non-ocoupanoy ryot is not heritable. 
C Nadibam Chandra Sil i>. Srinath Gbaksababti, 
2i C. W, N 93 906 

SS. 50 (2), 115 — Tenant recorded as 

occupancy tenant, whether entitled to presumption 
under s. 60 (2). 

A tenant who is recorded in the Becord of Bights 
as an occupancy ryot is, by reason of the provision 
of section ii6 of the Bengal Tenancy Act, not 
entitled to the benefit of the presumption arising 
under section 60 < < ) of the Act. Pat Jagdbo Nabaik 
SiNQH V. Buaowan Mahto, I P. L. T. 27 672 

' S. 52 Landlord and tenant— Rent, abate- 
ment of Tenant, whether includes one of several 
tenants — One of several tenants, whether cc.n claim 
abatement of rent - Appeal, abatement of. 

It is not open to one of many tenants to claim 
abatement of rent without making all the joint 
landlords and his co-sharers in the tenancy parties 
to the suit 

Ihe expression ‘tenant’ in section 62 of the 
Bengal Tenancy Act does not include the case of 
a mere co-sharer tenant who has only a fractional 
share in the tenure: it means the tenant of the 
tenure and not ono of many tenants. 

In a suit for rent by some co-shai'er landlord, 
the tenant defendants claimed abatement of rents 
and their claim was allowed by the Court of first 
instance. On appeal by the landlords the lower 
Appellate Court reversed that decree and held that 
the defendants were not entitled to an abatement 
of rent as all tho landlords were not parties to the 
suit Against that decision the tenant defendants 
preferred a second appeal to the High Cour( 
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d^mg the poDdency of which one of the tenants S. 37 — Rent ‘ ^ 


on the record: 

Held, that in the absence of the legal represen. 
tatives of the deceased tenant.appellaut the re. 
maimng tenants were not entitled to claim abate- 
meat of rent, t^d that conseqaentlj the whole 
appeal abated. C Nabendba Nath Kdti v. Satya- 
DHAN GhosaLj^SO C. L. J. 203 396 

. ^ (2) — Rent decree^**Dale of decree’* 

wAaf %8— Decree under appeal, effect of. 

The period of J5 days allowed by section 66 (2) 

Tenancy Act for payment of 
wreara of rent in an ejectment suit should be 

decree of the first 
Court. The fact that an appeal has been preferred 

against that decree would not affect the matter, as, 

Upending, the only decree 
capable of execution is the decree under appeal. C 

^^9^ Manual v. Shaharali Molla, 46 C. 

. 85 (2) — Sublease exceeding nine years, 

registered^ Consent of landlord, 

rniiLmy oT ' “<*• 

Section 85 (2) of the Bengal Tenancy Act operates 
as a statutory bar to the registration of a sub. 

ninl creates a term exceeding 

consent of the landlord cannot 

^ rl® inadmissible in evidence. C 
Madan Mondal Gochi u. Tarxni Chandra Banhrjeb 


4 (I)— Raiyat holding underlease, 

not for fixed per, od-Surrender of holding, validity 
of-^Registered ins(ru,nent, whether necessary— Suit 
to recoier holding from persons to whom it has been 
let, matntaiTiabtlity of. 

« boldiug under a lease which is not for 

sfictirn ftfi mV®# sn^ender the holding under 

Beogal Tenancy Act. Such surren- 

fenanrhHd^ instrument, even thouirh the 

te^nt held under a registered lease. 

When a raiyat surrenders hia holdinir and the 

surrender is accepted by the landlord "^’ho enters 

into possession, the tenant cannot sue to recover the 

holding from persons to whom the landlord has let it 

— S. 87,pror«,oas of, whether exhausfiif— 

handW ami tenant-Abandonment oj hotdina 
iohat constitutes.— Transfer of whole of non-transfe^r' 

~PrZ7o/ h of-Ejectmeut of transfire'e 

-Proof of abandonment-presumption. 

mm§m 

IS not necessary for him to ^ Holding it 

theraiWhas left tL iTi i- ^ ® ® ^ ^^ct that 
interest in it. This is a direct^ ■ disclaims any 
fact that ho has so'd tbf inference from the 
posae.=ioa of “ 

proved. C AsaMuuua 

54S 


1 JI r « T r . ooiatnea oy co-sharer 

landlord— Sale of holding in execution— Purchase 
by decree.hojder-Co-sharer landlords, whether 
entitled to joint possession— Fair rent, right to 
Where a co-sharer landlord purchases a holding 
sold in execution of a decree obtained by himself 
for his share of the rent, his co-sharer landlords are 
entitled to joint possession to the extent of their 
shares in the ^emindari. But they would not Ha 
BO entitled if the decree in execution of which the 
holding IS sold is a decree under section 87 of the 
Bengal Tenancy Act In such a case they would 
only be entitled to fair rent to the extent of their 
spheres. C Bepin Chandra Bot u. Bropulla Narain 

— -I03B, 105. I05A. 107, IO 9 I 

Record of Rights, entry in -Presumption of correctness 
Dec!ara(io» f^a^ entry in Record of Rights is 
erroneous, suit for -Decision of Settlement Officer— 

fudS barred-Res 

An entry in the Record of Eights under the nro 
visions of section 103B of the Bengal Tenancy Act 
must be presumed to be correct until it is proved 
by evidence to be incorrect, and. therefore^ iW 
proceeding under section 105 of that Act for seMIe 

ment of fair and equitable rent, the Settlem*ent 

Officer, in the absence of any evidence to thA 

cub- iustibea but is ^bounlT "r a^^t^^^S 

e.p^rir t "uL -“savfrt 

parties to a suit they cannot ri se thrsame 

>•“ -- otbe/Tu?t'>?ran7 

oaZ!Tb: tou^ 

Section li)6A of the Benmi Tor, res judicata, 
not lay down that the “issuS" refereed to In ‘^th“ 

Hection can only be raised ^*«rrea to m the 

contrary, some of them from iho’ on the 

be raise^d by the opp^s” e pTrty ^ 

Aa/ter the final ’Dublios.tirkn ^ t> 
tlie landlord applied for settlemp RiRtts 

equitable rent under the provision? 0 °/ 
of the Bengal Tenancy Act Th^ten 
raised the objection that thel^d k thereupon 
^vas not liable to assessm^t of^ent In 

several issues were framed one ' fi 
whether the land was niskar Inti being 

the tenant. The tenant, howeve?'?^^ Property of 
any evidence and the SettlAnf? ^ produce 
judgment assessed certain ren? Officer by his 

tenant then brought a suit fo^a d'^V^® 

entry in the Becofd of Bights s^^ 
was liable to assessment was errone”^ 

^eld, (I; that the decision of the m 

binding upon the tenant, havinfrpl "as 

12) that apart from fbA ^ ■‘enanoy Act- 
the suit was';„t Cn tal\grrd? «<=«"■> W 
the Bengal Tenancy Act C ^^9 of 

— ' srfo4H'^?k^j 

Oourt— Matters to be rent by 

^ a fair rent 4d;"'sUio"rto4H?-sub!! 
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Bengal Tenancy Act— conoid. 

section (4\of the Bengal Tenancy Aot what the 
Cou t has to consider is the rent of other holdings 
of the same class comprised in the same settl'-ment 
rent-roll the mere fact of the villapres being neigh- 
faring does not necessarily show that they 
comprfsed in the same se.tlement 
MiNM»THANATH KaR n SECRETARY OF STATE /lO 
« 120 ( 2 a)— iJcctW in deed executed 

subsequent to )885<, admissthility of, to determine 
whether land is khudka3ht--Khadkasht, meaning 

A recital contained in a deed executed subsequent 
to ^8 ‘ that certain lands were the proprietor s 
private lands khudkasM cannot, m view of section 
of the riengal Tenancy Act, be received in 
iwdence for the purpose of showing that the lands 

iL^te^^ftS aoes not conclusively connote 
proprietor's private land, Sukan Sao v- Kasu 

I'ss ia) - 

Rs 1- 0— Appeal, second, whether lies^Givil Proce- 
dure Code (Act V of s l >6- iieMKtoT.- 

j’fitlttrc to decide plea, whether, refusal to exercise 

Kfof't’s ra'ofthe Bengal Tenancy Act bars 

Tnvcl^d ta‘’‘’belcw Hriltirrespectivc cf whether 
rent is payable in money or .n kind and 
u aJ. ? Tilaintiff is a co-sharer landlord and the 
:tbt~.stret - impleaded as pro forma defend- 

failure of a District udge to decide a plea 
amounts to a refusal to exercise jurisdiction, his 
rdion is liable to be set aside m revision. Pat 

M^R4 SINGH u RataNiB*^^^ of interest-Notk^ 

nTTf rtf fl'ftrvice of See Pleadp cs 797 

Berar Land Revenue CodCi S- 96— 

“lecOTd oj oi9k(«, entry in-Pres’nnpUon as to 
cwrectes , whether applies to trees stan^rng on 
S-Sait for setting aside entry, presumption, 

irhfither can be relied upen in . j -d 

(i of the Berar land Bevenue 

r entrv in the' Becord of Rights must be pre- 

Codeane ry the contrary is proved or a 

sumed to substituted therefor, atd this 

new ©“*■’[? arises even in a suit b. ought to have 

SreTy'set aside, and extends to trees stan^mg 

S ’AaV^nrorlssTexcisc Act 

f°':rdtr"te eon^ct a person of. being in illegal 
In ora r v goods, it is necessary to 

possession o ^ ^ of tteir existence in the 

fix him with knowleap 

place where they an equal right of 

in which aFniiot be said to be in the posses- 

access, the goods Bam Chandra u Em- 

gion of any one of them fAU n 

Land Revenue Code (Act 
®V^??i79)^S. U5 J, whether retrospeetive- 
Ke°y of Rights, entry in- Presumption of cor. 

Ttr;ro'vision» of sectieu 13BJ of the Bombay 


V 


Bomioay Land Rtvenue Code-conoid 

Land Revenue Code, which was enacted by Act _IV 
of I ■* , are not retrospective, and the presamption 
contained In th^it section does not, therefore, apply 
to entries made befo e 19 8, B Hatsisin^ ^ 
Kubeb btha, ' i'i Bom L B. 3^ QO# 

Bombay Revenue Jurisdiction Act 
(XOf I876>* S 4 (a)f whctAernltra vires— 

Government of India Act, i86e (2. & 2it, Viet 0. 06L 

s. fi.i Yatandar patil, dismissal o/- Suit for declara^ 

tion that dismissal is illegal, maintainability of. 
Plaintiff, who was 8 vatandar patil,^ was dismissed 
from his post and his Ufe-interest in the patilki 
vatan was forfeited. He brought a Boit againet 
tbe Secretary of State for a declaration that the 
order of dismissal was illegal and for possession 
of tbe vatan lands; 

Held, n that the suit was barred by the 
provisions of section 4 la/ of the Bombay Revenue 

Jansdiotion Act: • 

(s that section 4 (a' of the Bombay Revenue 

JurisdiitioQ Act was not ultra vires of the 
Government by virtue of the provisions of section oC 
of the Government of India Act, H5b, inasmuch as 
tbe plaintiff cou d not have brought a suit claiming 
the same relief against the old East India Company. 
IS Hachangauda Irangapda Paxil w. Secbbtabtw 
State foe India, 2 l Bom L. B. u65 IZ9 


. 4 (li^^Bombay TUUs to RenUfree 

mates Act (XI of 1 8 Jurisdiction of Civil 
Courts - Kaii inam— Resumption by Ooltector^ 

3 uit for declaration that order directing resumption 
is illegal, whether cognisable by Civil Court. 

A suit by the holder of a kaji inam, based upon a 
decision of the As-istant Inam Commissioner under 
the Bombay Titles to Rent-free Estates Act, 
for a declaration that an order of the Collector that 
the plaintiff should pay certain rent m 

the tnam lands or that the lands should be forfeited 

is ille gal and ultra vires, is cognisable by a i ml co^ 

under section 4 k of the Bombay Revenue .-uns- 
diction Act, and the circumstance that the plftinM“ 
is an alienee from the original grantee does not tag 
the suit out of the provisions of the ® 

M AHAMADBAHEB fi PPALAL KaJI V. SECRETARY OF D 

FOR India, xj Bom L. R. 1169} 44 B. ixu 

S. 4 (k)— Bombay Titles to 

Estates Act fXI of tnb ) JudsdUtiom et Om 

Court®— Khatibki inam— Suit for declaration ttMV 
inam is not liable to assessment, whether cognisaOie 

A suit against the Government for a deolMati 

that the plaintiff is the full owner of a 

t„am and of the khaiihgiri rights or 

it and for an injunction restraining the l olleoior 

from recovering the full assessment 

claim being based on an adjudication “^de y 

the Inara Commissioner under the 

to Rent-free Estates Act of ^ f .fie 

by the Civil Courts under ®jrcum. 

Bombay Revenue urisdiction Act, and the circu^ 

stance that the plaintiff claims as 

the original khat% does not take the suit out of tbo 

clause, to Fakrodiksab v Secbetart of State for 

India, 8) Bom. L. R. 1166; 44 B. IfcO •vm 
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Bombay Titles to Rent-free Estates 

Act (XI of it52)-Kaji inam — Jarisdiobion 
of Civil Courts. See Bombay Bevbnub Jurisdiction 
Act, s. 4 93 

■■ KhaHbki inam — Jurisdiotion of Civil Courts, 

See Bombay Bevenie Jurisdiction Act, s. 4 105 

Bombay Tramways Act (I of I874>, 

S» 24 — Dyff-laws framed by tramways company^ 
Notice modifying bye-laws not sanctioned by Governor 
tn Council, vaUilHy of, 

A notice issued by the Bombay Tramway Com- 
pany modifying a bye-law framed by the Company 
under section 24 of the Bombay Tramways Act 
and duly sanctioned by the Governor in Council, 
has no legal effect unless it is sanctioned by tho 
Governor in Council. B Sobab Mbbwanji Alpaivalla 
^ Emperor, 21 Bom. L. R. 1 103; 21 Cr. L. J. 88 488 

Buddhist Law, Burmese^Pu-orce— 

Revival of marriage — lie-union, effect of. 

Under Buddhist Law mere physical rc-union with 
a divorced wife is not sufficient to revive the status 
of marriage. lu order to have this result the re. 
union must be of such a nature that had there 
been no divorce it would have amounted to a valid 
marriage. U B Madkg Po Lat u, Ma Ngwe Ma. 3 
U. B. B. (1919; 182 575 

— — — Marriage of virgin beloxo twenty 
years of age— Consent of parents, whether necessary. 
Under Burmese Buddhist Law a virgin under 
twenty years of age must have tho cousent of her 
parents to her marriage. If such con.sent is not 
obtained, the marriage is not a good marriage. 

Where, however, a minor is steadfastly deter- 
mined to marry her lover and continues of tho 
same mind, such consent is not necessary L B Ma 
8a V. San Tun U, 12 Bur.L. T. 136; 10 L. B. R. 5081 
■ ■ Partnership— Husband and wife 

borrowing money ^Presumption. 

Under Burmese Buddhist Law there is no presump, 
tion that whenever a husband and wife borrow 
money there is a partnership between tho two and 
that the money is borrowed for tho purposes of that 
partnership. U B Maung Taw v. Moosaji Ah.mkd 
AND Co., 3 U. B. R 1 191HJ 189 513 

Burtrm Gambling* Act (I of 1899), 

SSa Of 7 — Criminul Procedure Code (Act V of 
189S^, ss. 79, 10' — St’urc;i warrant under s. 6 
whether can he endorsed to another officer— Search 
by o^cer to whom warrant U endorsed, legalituof— 
Presumption under s. 7, whether arises. 

Section lOl of tho Criniinal Procedure Code is 
not applicable to warrants issued under section 6 of 

tho Burma Gambling Act. 

The Burma Gambling Act contains no provision 
authorising the endorsement of a warrant issued 
under section 6 thereof by the otKcer to whom 
It IS issued, to another officer. Therefore, the entry 
and search of a house by an officer to whom a 
warrant is so endorsed is not an entry under tho 
provisions of section 6 of the Act, aud consequently 
anything found as tho result of such search cannot 

g-e^mption contained in section 7 
of the Act. L B Po Tiiwai v. Empceor 12 Bur r 
T. 165j 2IJ:r^L. J. 9 ' 

— S. 7, presumption arising under, rebuUal 

Where numoroas packs of cards as well as soma 
dLca wore found m a houso, but it was held proved 
that the persons who were playing cards Cthe 


Burma Gambling' Act — conoid, 

house were nearly all employees of tho house-owner, 
that they were playing for recreation and that 
though the play was for money no commission was 
taken: 

Held, that the presumption arising under section 
7 of the Burma Gambling Act from the discover 
of the packs of cards and the dice was rebutted. L B 
Emperor v. Sein Keb, 12 Bur L. T. 163; 21 Cr. L. J. 

4 _ 62 

"" “ S» lO — Field shed, whether place to which 
public have access. 

A field shed which the owner has left after the 
completion of field work and which is not in the 
occupation of anybody, but which has not been 
abandoned to the use of the public, is not a place to 
which the public have access within the meaning 
of section 10 of the Burma Gambling Act, L B Nga 
Hlwa u Emperor, 12 Bur. L. T. 16J; 21 Cr. L. J. 2 50 

Burma Municipal Act (III of 1898), 

Ch- VI, s. 180 (!) —Order directing disposal 
of surface water, legality of— Disobedience of order 
whether offence. * 

There is nothing in Chapter VI of the Burma 
Municipal Act which empowers a Town Committee 
to pass general orders or directions regarding the 
disposal of sullage or surface water. The neglect to 
comply with such an order, therefore, is not an offence 
under section 180 (I) of tho Act. U B Soran Singh 
V. Emperor, 3 U.B. a. (I9i9) I88;21 Ur. L. J.94 494 

Calcutta Municipal Act (lllof 1899). 

SSa 559 (52), Bye-laws of Calcutta 

Corporation regulating hours of closing theatres 
whether ultra vWeB— Abetment of offence under bye- 
law, whether punishable— Penal Code CActXLV of 

1860^,8.40. oj 

The bye-laws of the Municipal Corporation of 
Calcutta prescribing the hour of closing theatres 
and the soction of the Calcutta Municipal Act 
providing a penalty for the breach of any bye-law 
are not ultra vires, ^ ’ 

The Calcutta Municipal Act is a local and 
special law and section 40 of the Penal Code applies 
to the abetment of an offence which is thereby made 
punishable. C Probodh Chandra v. Corporation 
OK Calcutta, 24 C. W. N. 196; 21 Cr. L. J. l73 781 

Calcutta Police Act (I / B C 

I3C— “Poiice Officer^' who is 
—Officer under suspension, whether Police O^er— 

fr^c^tody”"’’ ^ 

An Officer of the Calcutta Town Police when placed 

under suspension ceases to be a Police j 

^o Commissioner of Police ha “no auth^rt^y rorder 
his detention in custody. C Pbamatha MA-r/tta-T 
P. 0 . La„,B,, 46 O. .18 iT 21 Cb "“^6 

Cantonments Act (XIII of I889y 

^n’nenlXuIuyT 

ie ?^at tit^L'^r^a “cr 

must be made ia the* mannop j Cantonment 

123 of the Transfer of Property ^IcI ^ 

is, therefoS! not valid.^^^MuHlMMAD^ 

Nath, 2 U. P. L. R. (L.) 33 

cattle Trespass Act (i of isf?® 

495 
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CdUSG of action — Suit for restitution of con. 
iugal rights. See Civil Procedube Code, s. 20 (c) 

120 

Census repOl^tj entry in, value of. See 
Punjab Pre-emption Act, s. 3 (3} 642 

C. P. Land Revenue Act (XVIII of 

1881)9 S* 65**A (4) (a) — Thekadari tenure, 
wJiether transferable — Award directirtff sale of 
thekadari tenure, legality of. 

The transfer of interest in a thekadari tenure is 
prohibited under section 66-A, sub-section 4 (a>, of 
the G. P. Land Revenue Act and an arbitration award 
directing a sale of such an interest is illegal and 
unenforceable and no decree can be passed on such 
an award. N Tikaram V . 'Jejram 274 

C. P. Tenancy Act (XI of 1898), s. 45 

(1) — Sale of village share -- Occupancy rights in 
sir land, surrender o/— Surrender, validity of — 
Contract Act (IX of 1872J, s. 66, applicahility of — 
Parties contravening provisions of Statute, effect of 
— ‘In pari delicto potior est conditio defendentis,' 
applicability of. 

The defendants sold to the plaintiff their share 
in a village, reserving to themselves the occupancy 
rights in the sir land, and on the lame day execut- 
ed another deed by which they surrendered 
their occupancy right in the sir land accrued to 
them by virtue of the sale. The plaintiff was put 
in possession of the village share under the sale- 
deed and of the land under the surrender deed, but 
the defendants ejected him on a subsequent date. 
The plaintiff brought the present suit for possession 
of the laud surrendered: 

Bold, (1) that the mere fact of the possession 
having been delivered to the plaintiff did not 
suffice to separate the transaction of surrender 
from that of sale and that the surrender must be 
held to be void under the provisions of section 45 
(l; of the Central Provinces Tenancy Act. 

(2) that the plaintiff was not entitled to get 
back the consideration for the surrender, as both 
the parties knew that they were contravening the 
provisions of the Central Provinces Tenancy Act 
and, therefore, the maxim in pari delicto, potior est 
conditio defendentis applied. 

The test aa to whether a surrender in such a case 
is an evasion of the provisions of section 45 of 
the Central Provinces Tenancy Act consists in the 
fact as to whether the transaction ia distinotJv 
aeparate from that of sale of the village share. 

If a covenant to relinquish the sir lands is part 
of the transaction of sale or of mortgage, then the 
agreement to surrender will be void and unenforce- 
able, no matter what ingenious devices may be 
employed to give colour to it. If the Court is 
satisfied that there was first of all a transfer by 
way of sale or mortgage and that the transferee, 
having obtained the status of an ex-proprietary 
tenant with full knowledge of that fact and of the 
rights preserved to him by the Statute, deliberately 
chooses, as a separate transaction, to relinquish his 
cx-proprietary tenancy into the hands of new 
proprietor, or of the mortgagee in possession, then 
the law cannot go further in the way of protecting a 
reckless and imprudent man against the consequences 
of his own acts. 

Section 65 of the Contract Act has no application 
where the contract embodies a purpose known to be 


[mo 

C. P- Tenancy Act— concid. 

illegal to which both sides are parties, N Bhdbr v. 

Sheo Gopal 794 

SS. 95, 97 — Jurisdiction of Civil and 

Revenue Courts — Landlord and tenant — Suit for 
possession by occupancy tenant, whether cognisable 
by Civil Court Claim /or mesne profits, whether 
changes nature of sutt. 

A suit for possession of land of which the plaint, 
iff became an occupancy tenant by operation of 
law upon the sale of the proprietary rights in sir 
is a suit between landlord and tenant and must be 
tried by a Revenue Officer, even though the plaint, 
iff has not obtained possession of the land as 
tenant and has not been recognised as such by the 
defendant landlord. 

In such a suit a claim for mesne profits and for 
a house which the plaintiff seeks to recover as an 
agriculturist is ancillary to the main relief asked 
for and does not change the nature of the suit . N 
Foonabai V Ballabhdas 627 

Chargre, material alteration in, at close of trial, 
legality of. Sfc Criminal Procedure Code, s. 227 

409 

Chaukidar’S i^egister, entry in, ad. 

missibility of. Bre Evidence Act, s. 86 166 

Circumstantial evidence, nature of. See 
Penal Code, s. 193 60 

— — — , (auction to prosecute based on — Validity of 
sanction. Sec Criminal Procedure Code, s. lf'6 

884 

Civil Procedure Code (Act V of 

ISOS), SSa 2(11), 47 — ^Representative’ in a, 
47, meaning of — Purchaser at sale in execution of 
money decree, purchaser from decree-holder, pur- 
chaser under money decree and stranger purchaser 
at sale in execution of mortgage, whether 'repre- 
sentalives* of either party to suit. 

Per Abdur Rahim, Offg. C. J. — A person who has 
bought the property of the defendant in a suit 
since the institution of that suit, whether at a 
Court auction held in execution of a money decree 
passed in another suit or by private purchase, is 
entitled and bound to have any question relating 
to the execution, discharge or satisfaction of the 
decree decided usder section 47 by the Court 
executing the decree, when his interest is affected 
either by the decree itself or by the sale held in 
execution of that decree, and the same rule applies 
to a purchaser of the property under such sale, 
whether he is the decree-holder himself or a 
stranger. Whether the purchaser in the one case 
or the auction. purchaser in the other is to be 
regarded as the representative of the judgment, 
debtor or the decree-holder depends upon the 
nature of the question raised and who the contest, 
ing party is. 

Section 47, Civil Procedure Code, should be in- 
ierpreted in as liberal a spirit as the language would 
reasonably admit of. 

The word ‘representative’ in the section is not 
confined to legal representatives. 

Per Oldfield, J . — The inclusion of auotion.pur* 
chasers as parties to proceedings relating to an 
auction-sale does not make section 47, Civil Pro- 
cedure Code, inapplicable to them. 

Ordinarily, tho purchaser at ft sale held in ozefil* 
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tion of a money decree is the representative of 
the judgment-debtor. Where he is also the decree- 
holder and his position comes in question in distinct 
proceedings, his character as decree-holder in one 
execution can have no effect on his position in 
another and there is nothing in authority or on 
principle to debar his being treated like any other 
stranger to the latter, no reason appearing for 
according him any other rights than a stranger 
purchaser from the judgment-debtor, whether bv 
execution or private sale, would acquire. 

The purchaser from a decree-holder purchaser 
under a money decree is a representative of the 
judgment-debtor for the purposes of enqntry into 
a question relating to the execution of a distinct 
decree affecting the same property. 

The term ‘representative* in section 4?, Civil 

Procedure Code, is not to be identiSed with ‘legal 

representative* in section 2 (11) of the Code and a 

purchaser at a Court auction represents some one. 

that 18 , either the judgment-debtor or the decree- 
hola6r« 

Per Seshagin Aiyar, J.-Where the equity of 
redemption is purchased under a money decree in 
matters relating to the execution of a mortgige 
decree, the auction-purchaser under the money 
decree will be the representative of the judgment- 
debtor in the mortgage decree, ^ 

^“Ction-purchaser, be he the decree. 

holder himself or a stranger or purchaser from the 
decree-holder purchaser, is a party to the proceedings 
in respect of the sale depends on whether the issues 
arising for decision relate (alto execution, (h> to 
deciding rival rights of the decree-holder and of 
the judgment-debtor in the subject-matter If 
those conditions are satisded, the fact that others 

nnf decision should 

not affect the jurisdiction and competency of the 

executing Court to deal with the matter IVl 

PjLiAi V. Mava Nadan, ( 19 ^ 9 ) M W 

N. 88.; 26 W.L.T. ;9I;3H fir. L. J. 32; 43 fif:^' 

— ; S- I I -Res intHcata—Co.defemlants, ^2^ 

[between, decwion of , when operates as vcs judicata 
decision on an issue arising between co'-defend- 

thlt res judicata if it is necessary 

that the issue should bo determined for the purpose 
01 granting relief to the plaintiff. Where sLh an 
issue IS determined adversely to a defendant it is 

a subsequent suit between him! 
self and the other co-defondants to raise the rtnoof 

^ready decided by tho finding on that tuT ' A 

46"” J- 126= 2 U. 

to try subsequent 

property, increase in, effect of-JurildfcuLT rff f 
owiny to alteration in value of property efffc fof ’ 

Under section 11, Civil Prop^^Hnrl 
potency oF tho Court to trr k com^ 

to ba fodged wah refl Jn^ tht'Tr ‘ 

farst suit was brought, that is as if the ! 
had been instituted at the time wKr. 
was filed. Thus, where the fir-sf 
jurisdiction of ; MiinsU ami 
by reason of an increase in the valm rf 
was beyond his iurisdiction and Un %reTit 
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diction of a Sobordinate Judge, snob subsequent 
suit would nevertheless be barred, inasmuch as if 
the subsequent suit had bsen brought at the timo 
when the first suit was brought, the Munsif would 
have been ^mpetent to try it. O Gopal v. Ram 
Harakh, 6 O. L_ J. 647; 22 O. C. 331 33S 

S« II — Res judicata, determination of 
by reference to pleadings, issues and judgment 

See VILLAGE Temples 202 


P" IXf f*. 8 — Res judicata 

Dismissal for default, whether operates as res judicata 
^De/cndant absence of, effect of^Landlord and 
tenant— Thek&d&r, whether entitled to trees standvig 
on land l^sed— Landlord, right of, to enter and fell 

timber— Tenant permission of, whether must be 

I o/1882>, 

R Order IX, rule 

intended to 
as res judicata. 

. Jnnf principle of res judicata 

tw be avoided by a defendant on the ground 
that he did not appear at the trial, but the conclu. 
Bive effect of the decision must be confined to the 

point actually decided in the suit. 

A thckadar has, in the absence of any contract 
or local usage to the contrary, no right to fell 

mere grant of protected atatug 
confer on him any right to cut down trees and 
appropriate them to his own use if ho had no such 
right before the grant of that status. 

The position might, however, be different if the 
trees are planted by tho person claiming the right fn 
cut themorby hia forefather, the principle embodied 
m section 108 (ft) of the Transfer of Pronerfv 1 ^ 
being applicable to such a case. psrty Act 

A lossor is not 8otitl6d b,s owogi* nf a 

!rem"rt\irj:?rasr 

by^f rmngrmrnf w^h his Wel'fcqu^e^ 
to go on the land for the purpose!^ It 
ever, open to the lessee to arbitkrilv 
permission when the lessor, as owner of th{ J 

fell should be given. N Tiraram u Ram ^ChanorI 


A ront doorsd though oolv at • • 

of the question of the eiis^encf of fh 

of landlord and tenant between 
on ^Dismissal for default— 

ed on a promissory note. The suit 

in consequence of his failure to m f • 

ance. An application to reinstate ^PP^ar. 

dismissed, as also an anneal 

dismissing the application^ Ue ^ 

fresh suit to recover the same aim of ^ 

the bae,s of entries in hia aeoZt bZ^\Z 
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alleged that the promissory note was null and void 
and ineffective and that he was entitled to recover 
the sum in lieu of which the promissory note had 
bean executed: 

Held, that the suit must fail, as the plaintiff’s 
cause of action was one and indivisible, and the fact 
that the transaction was recorded in his account 
book did not give him another or different cause of 
action. It is only where a promissory note is 
invalid owing to some inherent defect therein, that 
the party suiog thereon is entitled to fall back 
upon an action for money had and received to his 
use, and not where, as in this case, the previous 
salt was dismissed in default of plaintiff’s appearance, 
A Mdn'dab Bibi 1'. Baijnath Pbasad, 18 A. L. J. 81 

424 

_ S» I I — Res judicata — Suit for possession 

haeed upon false cause of action— True cause of 
action known to plaintiff rwt put forth — Subsequent 
suit based upon true cause of action, whether barred. 
In a suit for possession the plaintiff must estab- 
lish his title in that very suit by urging and proving 
all that would go to establish his title. He cannot 
reserve one or more of such grounds for a future 
suit. 

If a plaintiff sues for property on a false claim or 
cause of action when in reality he has in fact and 
in law a true claim and cause of action for the 
same property of which he is aware, he must be taken 
in law to have abandoned his true claim and cause 
of action. N Umraobi V. Hiumatbi 200 

s. 1 1, Expl.IV, O-XXI, rr. lOI, 

103 — Res Radicate.— Ejectment, suit for, against 
puisne mortgagee— Failure to plead right of reiemp^ 
iion, effect of — Redemption, suit for, whether barred 

Claim proceedings— Order, whether affects right 

of redemption, 

A right to possession upon redemption is not a 
ri^'ht to the present possession of the property. 

**An order passed under rule lOl of Order XXI of 
the Civil Procedure Code becomes conclusive under 
rule of the Order only so far as the present 
right to possession of the property is concerned. 
It does not affect a party's right to possession upon 
redemption 

A puisne mortgagee is not bound to set up his 
right of redemption in a suit against him for 
ejectment and his failure to do so does not preclude 
him from relying upon this right in a subsequent 
suit for possession upon redemption. N Balirau v« 

Narayan 276 

-SS. 15, 115, 0,11, I*. 2,0. VII, r. 

10 — Apph'cabilttj/ o/ s. 15— Suit, whether can be 
transferred to Court of lowei- grade after it his been 
properly instituted— Relinquishment of claim, what 
amounts to — Plaint, return of, for presentation to 
proper Court, when can be ordered— Appeal- 
Appellate Court, refusal of, to hear appeal— Revision 
High Court, interference by. 

The mere fact that in the course of the trial of a 
suit the plaintiff is found to be entitled to a part 
only of the relief claimed by him and that that part 
would have been within the competency of a Court 
of a lower grade, if the suit had originally been con. 
fined to it, gives no authority to the Court under 
section 16 of the Civil Procedure Code to transfer 
the suit to a Court of a lower grade, as once a suit 


Civil ProcedureCode— 1908-oontd. 

is properly instituted and is legally pending, the 
operation of the section is exhausted. The section, 
depends for its application upon what is actually 
claimed in the plaint filed, and not npon what ought 
to have been claimed or is found after trial to have 
been claimable. 

The relinquishment by a plaintiff of a portion of 
his claim under Order II, rule 2 (I), ef the Qode 
refers primarily to the relinquishment before the 
institution of the suit, and the rule has no applica- 
tion to any part of a dismissed claim abandoned in 
appeal No suoh abandonment can affect appellate 
jurisdiction. 

After a claim has been tried and dismissed, the 
mere fact that an appeal is made only as to a part 
of it, does not involve an admission that the suit wm 
wrongly instituted so as to justify the procedure laid 
down in Order VII, rule lO, of the Code, as this rule 
only applies when it is found that a suit as originally 
framed was wrongly instituted, and the abandonment 
of a claim pendente lite cannot be given retros- 
pective effect 80 as to vitiate the institntion of the suit. 

The refusal by a District Judge to hear an appeal 
amounts to a refusal to exercise a jurisdiotioa vested 
in him by law, and is open to revision under section 
115 of the Code. N Nub Khan v. Shaikh Rahim 

655 

Sa 20 — Contract, suit on — Offer, whether 

part of cause of action— Forum, proper — Jurisdiction^ 
determination of. 

In a case of contract the offer is part of the 
cause of action and au action founded on contract 
may bs instituted in the Court which has juris- 
diction over the place where the final offer was made, 
but not in a Court within whose jurisdiction part 
of the negotiations took place IVI KuthibavatMM 
Appu Thamban V. PouLKBS, 10 L. W. 446 2oO 
■ ■ 3 , 20 (C)— Contract Act (IX 0 / 1872^, «• 
4,— Contract, 0 I. F., incidents of — Contract for 
supply of goods — Non-delivery -Breach— Dam^eet 
suit for —Cause of action — Place of suing— Con^nor 
drawing on bills of lading and transmitting bills to 
consignee— Offer and quotation, distinction hettveen — 
Completed contract, tests of, when contract to be 
made out Jromcorrespondence— Construction of terms. 
Plaintiffs, merchants in Negapatam, offered to 
purchase timber from the defendant trading at 
Mandalay. Plaintiffs’ offer was accepted by the 
defendant at Mandalay. The coi^se of dealings was 
that defendant prepared scantlings aod then put 
them on board a ship which was neither the 
iffd’ nor the defendant’s. He then made oat a biU ot 
lading in his own name and drew on it the money 
due to him according to his estimate from the 
National Bank' The National Bank transmitted the 
bills to the Bank of Madras, which in its torn 
passed them on to the plaintiffs. As the defendant 
failed to supply the timber according to the contract, 
the plaintiffs sued defendant in the Negapatam 
Sub-Judge’s Court for damages: ^ 

Held, that the cause of action did not arise wholly 
or in part at Negapatam and that, therefore, the 
Negapatam Court had no jurisdiotioa to entertain 

the suit. , 

Incidents of a 0. 1. P contract discussed. 

An offer of a proposal is distinct from, and should 
not be confused with, either an invitation to off^r 
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or quotations given indioating the value of the 
articles to be supplied. 

Where a contract depends on correspondence, the 
whole correspondence should be oonsiden.-d and not 
particular portions of the series. 

Where everything essential to make a completed 
contract has been settled, the mere fact that a 
formal document has to be drawn up will not render 
the contract incomplete. 

Where both the plaintiff and the defendant 
reside in the same place, the offer can be communicat- 
ed at once and would bo received at the place from 
which it emanates. But where the acceptor resides 
in a different place, it is when the offer roaches him 
that there can be a complete offer Until a proposal 
is received, therefore, there is no offer. The place 
from which the offer is sent does not furnish a venuo 
for a suit when the acceptor resides elsewhere. 
IVI Firm ok A. M. Mylappa Chettiar v. Aoa Mirza 
Mahomed SniBAZEU, 37 M, L. J. 7r«?; 26 M. h. T. 50t 


S. 20 — Reatitution oj conjugal Hijhts, suit 

for-^Forum, proper — /urisdic^i'oa — Residence, mean’ 
ing 0 / — Opportunity to respondent to resutne relations, 
whether necessiry ■ 

In suits for restitution of conjugal rights juris- 
diction is given either by the residence of the 
respondent within the jarisdiction of the Court, or 
by the fact that the cause of action arose withiu the 
jurisdiction. But residence within the meaning of 
section 20 of the Civil Procedure Code mu-.t not bo 
merely temporary residence as that of a traveller, 
but actual permanent residence 

Before a suit for restitution of conjugal rights is 
hied, it is essential that the respondent should be 
givon aa opportunity of a conciliatory character 
to resume conjugal relations. A demand threatening 
legal proceedings if not complied with is not 
sufficient. L B Ezra v. Ezra, H Bur. L. T. 120 65 

Sa 2C (C) — oj conjugal rights, 

suit for — ("ause oj action, accrual of— Place of suing. 
In a suit by a husband against h‘s wife for resti- 
tution of conjugal rights, tho cause of action arises 
in the wife absenting herself from tho husband’s 
residence, and, therefore, a Court withiu the local 
limits of whose jurisdiction such residence is situate 
is competent to try such suit A CiliiiTrAR r. 1I\rju 

J20 

■ S» 22 —Tranifer of c-ise, when to be directei. 
A case should not bo transferred fDin ouo Court 
to another merely on tho gronn I that tho d^fend- 
ant has all his ovideaoo at thi la-tor place A 
strong case m-ut bo tnv'lo oab in or. lor to ovorruio 
the rights of t!\ 0 pi kintlf 1 1 sol jjt tho for * n of his 
suit. L Siiiv Parsuad i; Kaniiaya Shah Kuciii Shah, 
167 P. a. 191» 9 25 

S« 33y O. XXy I". 6 — Judgment and 

decree, distinction between — Paragraph in judgment, 
iohether decree. 

In the case of an original civil suit the dicrae 
must be quite distinct from tho judgment. 

A paragraph in a judgment not drawn up in the 
form of a decree aud not embodied in a separate 
form is not a decree within the terms of the Civil 
Procedure Code L Gela Uam u Gaxga Bam 9I3 
' S. 35y O. XXIly !*■ 3 (2) — Suit, abate- 
ment ol~2fon’6urvival of right to sue— Costs, award 
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of, out of deceased plaintijf’s estate — Discretion of 
Court. 

Courts have a discretion to award costs to a defend- 
ant in a case where a suit abates on the cause 
of action not surviving the death of the plaintiff, 
out of the deceased plaintiff’s estate. The words 
‘costs of and incident to all cults' in secticn 35 
of the Civil Procedure Code are wide enough to 
cover such a case. 

For the purpose of calculating Pleadei’s fees 
such a case should be treated ns similar to one dis- 
missed for default of prosecution after framing issues, 
IVI Dontu Pkdda Ciiexcuayya v. Mallam Balatva 
37 M. L. J. 596{ ‘0 L. W 6 6 43 M. 234 | |8 

SS. 47, 102 — Decree in suit of small 

cause nature of value below Rs. .500 — Execution, 
order in —Appeal, second, whethet lies. 

No second appeal lies against an order passed in 
execution proceedings arising out of a suit of the 
nature cognisable by a Court of Small Causes and 
of value below Ss 600. C Kunja Beiiari Roy i>, 
PaKCHaSON SlKDAR 429 

“ ' Sa 47, O. VII, r« 10 — Execution of 

decree — Jurisdiction and poxoer of executing Court, 
question as to,u;hstlier relates to execution— Plaint, 
whether can be returned for presentation to proper 
Court as application — Jurisdictioxi, questioxi of, 
howto be decided— Maintainability of suit, wkethsr 
must be determined before returning plaint— Pro- 
cedure — Appeal heard by one Bench, whether can bo 
re-heard by different Bench. 

A question as to the legality of an execution 
Court's procedure or as to its jurisdiction or power 
to order a sale is a question falling under section 
47, Civil Procedure Code. 

Order VII, rule 10 ( ), Civil Procedure Code, gives 
a Court power to return a plaint for presentation 
as an application in the Court having jurisdiction 
to accept it as an application. 

There is nothing to prevent a Court ignoring a 
relief as being based on no shown cause of action 
and then proceeding to find that the other reliefs 
are outside its jurisdiction. 

A case hoard by one Bench can be re-heard by 
another Bench, i. c , a Bench composed of different 
Judges O Balrro Das Kedar NAtnu. Bombay 
Mercantile Ba vk, I td , 6 O. L. J. 640 ^fia. 

s. 47, O. XXI, rr, 53, 59, 60, 

Ol, c3, scope of— Claim petition by party exone- 


rated, dismissal of-Order, finality of Claimant 

whether can plead title in defence to suit by auction- 
pi( rchaser. 

Tho meanins of Order XXt, rule 03, Civil Trocedure 
Code, IS that the parties to the prooeedint^s shall bo 
concluded by tho order made thereon, and thattho 
purohascr at a Court sale shall take the property 
pu.-ohased y h.m free from aay claims uoKatived 
by that order subject to any right of appeal or of 
suit to which the claimant may be entitled 
Order XXI, rule 63, Civil Procedure Code, may 
possibly be construed, where the aggrieved claimant 
or objector is a party to the suit, as substituting „ 

right of suit for the right of appeal. ® 

As section 4,’', Civil Procedure Code tloe<! 
prescribe the procedure to be followed ^ 01 - m 
proceedings, regard must bo had to tho provision^ J 

Order XXI, which deals with “executimfTf decrees 
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and orders,” and rules 68 to 6^ of that Order, which 
are grouped under the sub-heading “investigation 
of claims and objections,” regulate applications 
made on the ground that any property attached in 
execution is not liable to such attachment. 

The concluding words of the first, paragraph of 
rule 58 (1) of Order XXI of the Civil Procedure 
Code must be held to apply only to the case where 
the claimant or objector is not a party. 

Where a party exonerated from a suit preferred 
a claim to property attached in execution of the 
decree against the other defendants, alleging that 
it was his self-acquisition, and the property was 
subsequently sold and the auction-purchaser sued 
for partition as against all the defendants who were 
members of a joint family: 

Hsld, that the exonerated defendant was preclud- 
ed from raising the plea ef self-acquisition as a 
defence, inasmuch as he had neither appealed against 
the order on his petition nor filed a separate suit to 
establish his title. IVI Vesnkatachblla Kbddy v. 
Mdthialu Reddy, 37 M. L. J. 6i4 536 

— 5.48, O- XXI, r. 15, O.XXXIV, 

r. 3~Execution, application for^Order delivering 
possession,whether adjudication that execution not 
barred— Order, whether can be questioned in sub. 
sequent execution proceedings—Decree absolute for 
foreclosure— Order for possession, absence of—Ir. 
regularity- Joint decree.holders— Execution by one, 
effect of— Decree omilting shares of judgment-debtors* 
whether e nforccable —Limitation for executing 
decree. 

An order delivering possession of property under 
an execution application amounts in law to an 
adjudication that the application is in time, and it 
is not open to the judgment-debtor to question 
the legality of that order in proceedings started on 
a subsequentapplication for execution. 

The absence of a formal order for possession in 
a decree absolute is a more irregularity and does 
nob vitiate proceedings consequent oa the execution 
of the decree. 

Order XXr, rule 15, Civil Procedure Code, allows 
one of several decree-holders to apply on he''ftlf 
of all and it is not for the judgment-debter to say 
that sufficient steps have not been taken to safe 
guard the interests of the other decree-holders' 
when they themselves have made no complaint 
whatever. ^ 

Where a decree absolute in a suit for foreclosure 
is incapable of execution owing to the absence of 
a formal order for delivery of possession, the rule 
of 12 years contained in section 48 of the Civil 
Procedure Code applies from the date the decree 
becomes capable of execution, that is, from the 
date of the formal order for delivery of ’possession 
A decree is not incapable of execution merely 
because it omits to specify the shares of the 
judgment-debtors in the property decreed, if the 

decree-holder has secui-ed possession. N AMiRAr.tr 

(lOrALUAS 924 

S. Limitation Act (IX of 190V, 15 

— Execution of decree— Limitation period ficed bu 

s. 48, whether can be extended -Stay of execution 

effect of — Force or fraud, effect of. ' 

Section 48 of the Civil Procedure Code does not 
contemplate a deduction of any particular perio 


from the prescribed period of twelve years. Where 
however, force or fraud is proved, that gives a fresh 
starting point of limitation under sub-section (2‘ 
clause o », of the section. * 

The period during which execution proceedings 
have been stayed cannot be deducted from the 
peri<^ of twelve years prescribed by section 48 of 
the Civil Procedure Code. N Govinda v. Umbao 

o 1 NO H 


— — 1.66, O. VI, r. 1 7, O. XXI, rr. 

o^f, Auction sale — Purchaser, agreement by, 
to share property with others-Sale certificate— Joint 
purchasers, names of, whether can be entered in 

certificate -Specific performance— Amendment of 

plaint, when to be permitted. 

An auction purchase of a jote was made by the 
defendant alone and the earnest money was paid 
by him alone but instead of paying the balance of 
the pnrehase-money from his own packet, he 
obtained a portion of it from the plaintiffs under 
an agreement that the plaintiffs would be joint 
purchasers of the jote with him; ^ 

that the names of the plaintiffs could 
tht r.A certificate of sale, because 

aftenCh?'* declared to be the purchaser 
after the bids were concluded was the person in 

Order xx7^ the certificate was to be granted under 

the Ai? having been no agreement before 

of 66 of the Code 

thafthe to the case but 

that the plaintiffs were entitled to claim specific 
performance of the contract. »peoiao 

pnHMAH®f ^ plaintiff would be 

of a co1dr° ^ for specific performance 

°ff .honH K ®n® the plaint. 

Iff should be allowed to amend the plaint andadd 

although ihl performance of the contract, 

although the plaint originally contained no such 

^^® “Ot try such a 


Purchase at execution sale, 
nKt • — Statutory provision barring eauit- 

heirs “f, 0 / one of several 

deprives other heirs of their right— 

ca^refu^^T^ adorned to beneficial owner, wLiher 
can re/ufe to pay rent to his heirs. 

Civil ProA^^^® section 6t> of the Code of 

at Courr -f ^ discourage benami purchasers 

*'^® it must bo strictly 

eapr^ss terr/ “* 

Where a Muhammadan father purchased a iote 
at an execution sale with his own money in the 
nane ot one of his sons ami settled it with a 
tenant, who attorned to him and after hia death 

Held, that having been brought upon the land 
by the father, it was not open to the tenant to 
say after the father’s death that he was not the 
tenant of his heirs, and that a suit for rent brought 
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by the heirs would not be barred under section 
66 of the Code of Civil Procedure, simply because 
the father had purchased the jote at an auction 
sale in the name of one of his eons. C Mahammed 
Emartui.la Sircar V. Mahammed Dii>ar Bux Sircar, 
24 0. W. N. 51 1 27 

S« S6— Monet/ decree, execution of — Attach^ 
tnent of imtnoveohles ~ lAortgage^ execution of, hy 
Judginent‘debtor to avoid sale — Honey borrowed, non* 
payment of, to decrec-holder^Auction-sale of attached 
property Suit by mortgagee against judgment* 
debtor and auction-purchaser, maintainability of. 
One V, obtained a money-decree against the let 
defendant. In execution he attached the latter’s 
properties. The 1st defendant executed a mortgage 
of the properties to plaintiff in order to avoid the 
sale by paying the borrowed amount to the pur- 
chaser. The payment, however, was not made and 
V. brought the properties to auction-sale and they 
were purchased by 4th defendant, who mortgaged 
them to 5th defendant. Plaintiff sued the 1st defend- 
ant and his sons and 4th and 5th defendants on 
bis mortgage: 

Held, that section 66, Civil Procedui'o Code, did not 
bar the snit as 4th and 6th defendants did not 
properties for the benefit of the Ist defend- 
ant. In Mongola Swavi v. Visvanatha Santaso 
SINUAHAO, 37 M. L. J. 686 967 

SSi 68y 7 I J O 4 XLVlf t*m I — Collector 
executing decree, whether "Court" — "Court" in O. 

r. 1, 7neaTiing of — Reference by Collector, 
whether competent. 

Only a Court has jurisdiction to make a reference 

underOrderXLVI.rule J.ofthoCivil Procedure Code, 
and the word “Court” in the rule meaus a Court of 
Civil judicature. 

The functions of a Collector iu executing a decree 
transferred to him for that purpose, though designat- 
ed as judicial, are purely ministerial, and in the 
exercise of these functions he is not a Court of 
civil judicature. A Collector, therefore, to whom 
a decree is transferred for execution under section 
6S, Civil Procedure Code, has no jurisdiction to make 
a referenco under Order XLVf, rule 1, of the Code.O 
Ali Bahadur Khan* i>. Bisheshar Singh, 22 O. O. 
3i95 2 IT. P. L. R. (J. C.) 2! 564 

. - rnr-in, yQ — Local Government, power of, to 

make rules— Revenue Court— Execution of decree— 

Finality of orders— Suit to set aside order, maintain- 
ability of. 

A Local Government has power to frame rules 
under section 70 of the Civil Procedure Code, 
giving fanahty to orders passed by Revenue Courts 
in execution of certain decr<*es, and no suit can be 
brought to set aside nn order under those rules by a 
porsou against whom such order has been made A 
i^HAT-uN-NisA V Sdndari Prasad, 18 A. L. J. 1?4; 
^ U. ii. R, (AJ 36 I 

“T A?,' in favour oj several credt* 

tois- Attachment in execution of one— Xo action taken 

There were several decrees against one Jlf. includ 


arrangement was come to whereby J. 8 agreed to 
regard his decree as satisfied on payment of a 
certain sum by J. R. This sum havingibeen paid, 
the other creditor of if. objected to the arrangement 
and claimed rateable distribution: 

Held, (1) that inasmuch as there was no other 
claimant before the Court at the time when J. S. 
applied for execution, it was open to the latter to 
attach the whole of the decree held by if. against 

(2) that the money, obtained by J. S from J. R 
not having been paid into Court so as to constitute 
* assets held by the Court,” was not liable to rateable 
distribution. L Jadu Rai v. Mi.«ri, 3 P. W R iQon. 
IIP. L.R. 1920 

S- 92* applicability of, to private trust. 

The rule embodied in section 92 of the Civil 
Procedure Code cannot bo extended to private 
trusts. C Manohar Mookerjee v. Peary Mohan 
M ooKERJt^, 'cOC. L. J. 177. V4 c. w. N. 478 6 

^^^nagement of— Scheme 
suit— trustees, additional, appointment of, validity of 

Where in a scheme suit for the management of 
a temple it appears that the members of a com 
munity have contributed largely towards the temple 
the appointment of one of the members thereof to 
represent the community on the board of trustees of 
the temple is nob improper. M Annasa.mi Ayyangar 
V. Narayana^Chettiar, 10 L. \V.49i 263 

7 T S* o/rent of two etmams. 

suit 1or-Mis,oinder of causes of action— Hisioinder 
not affecting merits— Bengal Tenancy Act fVItT R 
'S85> 7 , 9 30, 37.19), 

settlement holder, right of, to enhance renf-Etmam 

tenancy, nature of— Rent, customary rate of— En- 
hancement, method of, ' 

A suit for enhancement of rent of two etmams 
where the plaintiff and defendants are the land 
lord and tenants of both and have the same inteiesfc 
Ml each, 18 not bad for misjoinder of causes of 

the nusjoinder, if any, is merely ?eoSl and doe ' 

not affect the merits of the case within fV,A • 
of section 99, Civil ProcedurrCodT meaning 

b either section 9 nor section ^*7 *^ 1 . t» 

Tenancy Act ie a bar to threthTncenr^nt*^^®™^ 
a temporary settlement holder, as snoh holderis h^ 
virtue of tho terms of sections 18) and )Q 2 of%h» 
Act, not preoludod from eieroisinff tlfo’ 

-ctiofs "r7f 

rate of rent and rent^^ th^reor bf % 
enhanced under the ordinary or ® ® 

section 7 of the Bengal Tenancy Acr ^"'® 

A rate of rent fixed ’ 

not the rate on which the which is 

the last Settlement, cannot, in a since 

“ W customary rate 

at its incepti^.^and ^the*^l’Ssl^®jr® fixed 

lease, the full rent is liable to enb ^®'=>amation 

In a suit for the enllanoemenfof^rTr^ 
where a customary rate of renf * 
method of dividi^ equally the Proved, the 

tenure beti^en the landlord and the V 
la correct. C Jogesh Chandra » tenoro-holder 
28 C. W. N. 946; 30 C. W. 140 
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— " ■■ ' Si 99j Oa ly ra ^—^Declaratory suit by 
reversioners in respect of several alienations, whe- 
ther maintainable — Appeal— Misjoinder of parties 
and causes of action, whether can be made ground of 
appeal — Decree,' whether can be set aside on ground 
of misjoinder. 

Flaintififs sued for a declaration that alienations 
made by their father and undos were without con- 
sideration and legal necessity and did not affect their 
reversionary rights. The land had been mortgaged 
on various occasions and eventually sold and all the 
mortgagees as well as the vendee were imploaded as 
defendants. A preliminary objection that the snit 
was bad for misjoinder of parties having been taken 
and upheld, the plaintiffs proceeded in their case 
against the vendee only. Their suit was dismissed. 
On appeal the District Judge held that there was 
no misjoinder of parties or causes of action and 
reversed the decree of the br&t Court. Defendants 
preferred a second appeal to the High Court: 

Held, (1> that the suit w'as not bad for misjoinder 
of parties and the plaintiffs were competent to bring 
one suit against the vendee and the prior mortgagees; 

(2) that the order of the first Court on the point of 
misjoinder of parties vitally affected the merits of the 
case and the District Judge was justiQed in reversing 
the decree an'd remanding the suit for the trial of 
the original plaint .L R&lia Ram v . Mulk Raj, 2 
U. P. L. R. (L.) 27 P. L. R. 1920 512 

S. 102, O. XLI, r. 23,0. XLIIl, 

r. I (a) — Small cause of value below Rs. 60D — 
Appeal — Remand, order of —Appeal, second, whether 
lies. 

There is no second appeal in a suit of a small 
cause nature of value below Ks 500. An ordet of 
remand, therefore, in such a suit is not open to 
appeal. A Amba Prasad v. Musiitaq HDSAl^f, 18 A.L. 
J. 167; 2 U. P. L. R. (A.- 432 

S. 103, O* XX, t*. 4 — Judgment, con- 
tents of — Court of first instance, duty of — Evidence, 
consideration of —Documentary evidence, failure of 
Court to mention, effect of —Appeal— Appellate 
Court, consideratiori of evidence by ^-Appeal, second 
—High Court, power of, to deter7nine issue of fact. 

A Court of first hearing is bound to consider all 
the evidence adduced before it, but the mere fact 
that that Court omits to mention a document in 
its judgment is no sufficient proof that it failed to 
take the document into consideration, especially 
where the document is of obviously no importance 
or weight. Where, however, the document is of 
obvious weight or importance, it is incumbent on 
the Court to mention the document in its judgment 
and its omission to do so may be regarded by a 
Court of Appeal as sufficient proof that the docu- 
ment was not taken into consideration. 

A party is not entitled to have a document 
considered by an Appellate Court, unless the 
attention of the Court is drawn to it, or it is 
impliedly relied on. In the absence of evidence to 
the contrary, it may be presumed that a respon- 
dent relies on the judgment of the lower Court in 
his favour, and that any document, treated as a 
document of importance by that Court, has been 
impliedly brought to the notice of the Appellate 
Court. 

Where an Appellate Court has determined an issue 


Civil Procedure Code— IS08 “Oontd, 

of fact without a proper consideration of the evi- 
dence, it is within the power of the High Court, 
under section. 103 of the Civil Procedure Code, to 
determine that issue, if there is sufficient evidence 
on the record for its determination. O Rau XTdit v. 
Bisheshwab, 6 0. L. J. 651; 22 O. 0. 312; 2 U. P. h- 
R. iJ. C.; 22 353 

s. 104 (f), Sch- II, paras. 15, 

21 — Arbitration, rejerence to —Arbitrator deciding 
dispute upon his own "knowledge— Award, validity 
of — Order directing award to be filed — Appeal, whe- 
ther lies — Decree following upon order, effect of. 

An order directing an award to be filed is 
appealable. The fact that a decree is drawn np in 
terms of the award has not the effect of taking 
away the right of appeal against the order. 

Where, in the absence of any agreement that an 
arbitrator should decide a dispute npon his own 
knowledge of the facts and without taking any 
evidence, an arbitrator does so deoido a dispute, 
his act is fatal to the award on the ground of 
misconduct. A Lacuhmi Nabain v. Sheo Nath 
Pandey, 1 U. P. L. R. (A ) 177; 18 A. u. J. 78 

443 

s. 104 (2), O. XXI, r. 92, O. 

XLIIl, r. I (J) — Execution of decree— Sale set 
aside— Appeal, second, whether lies. 

Where an execution sale is set aside under Order 
XX.I, rule 92, of the Civil Procedure Code and the 
right of appeal given by Order XLIIl, rule 1 <i), 
of the Code is availed of, no sscond appeal is com- 
petent from the order passed by the Appellate Court. 
L JiWAH Singh v. Sawan Mal, 163 P. R. 919 94 i 
' ■ — S. lOS —Appeal to His Majesty in Council 

on interlocutory matter, whether permissible. 
Appeals on matters interlocutory in their nature 
should be allowed to be preferred to His Majesty in 
Council only when their decision will pi'ootically 
put an end to the litigation and finally deoide the 
rights of the parties. A Muhammad Sajjad Ali Kitan 
V. Muhammad Ishaq Khan, 1 U. F. L. B. (A ) 
168; 18 A. L. J. 83 504 

■ ■ 3 , 109, O.XLV, r. 3 — Appeal toHis 

Majesty in Council — Remand, oi'der of, whether 
appealable —Mortgage— Registration, fraud effected 
in procuring, effect of, whether question of general 
importance. 

An appeal does not lie to the Privy Gounoil as 
of right against an order of remand by the High 
Court, unless it is a final order within the meaning 
of section 1C9 of the Civil Procedure Code and the 
case is otherwise a fit one for appeal to His Majesty 
in Council involving a aubstautial question of law 
of general interest. 

The question whether the fraud of a mortgagor 
alone in procuring the registration of the mortgage 
deed in a particular registration office, by represent- 
ing that some * portion of the mortgaged property 
was within the jurisdiction of that office, would 
vitiate the mortgage and disentitle the mortgage, 
who was ignorant of the fraud, to enforce it, is a 
substantial question of law of general importance 
to satisfy the requirements of rule 8, Order XLV, of 
the Civil Procedure Code. A Dibgpal Singh v. 
Pahladi Lad, 18 A. L.J. 187; 2 U. P.h. R. (AJ 
99 528 
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^ 09 (C) — Appeal to Si$ Majesty in 

Council^Question offact^**Any decree or order,'* 
meaning o/^udgee arriving at opposite conclusions 
on vttal question '■-IHtness of case for appeal. 

Under section 109 (c) of the Civil Procedure 
Code a High Court can, if persuaded that a case is 
a fit one for appeal to His Majeatj in Council, grant 
fact* ^ appeal in any case even upon a question of 

^e words “any decree or order** in clause (c) of 
section 109 of the Civil Procedure Code do not 
mean any decree or order other than a decree or 
final order passed on appeal by a High Court or by 
any other Court of final appellate jurisdiction. 

Where two Judges have arrived at diametrically 
opposite conclusions on the vital question on which 

decided, the case is a fit one for 
ap^al to His Majesty in Council. O Sbbo Bahidub 
Csingh V. Beni Bahadur Singe, 6 O. L. J. 664 828 


n 109— Suit, value of, below Rs. 10.000— 

QuesU^ tn dispute one of evidence^Appeal to Hia 

be granted. 

Ha 10^ of a suit is less than 

whici?’???^ — question upon 
decision of the case rests is one of evi. 

fmooriinL^r^ ^"terest and 

of a certificate that 
^e case 18 a fit one for appeal to the Privy Council. 
A UozAFFAR Ati V. Muhammad Jawad 

ofRs l lO-Suit, value of, in excess 

A jOfiOt^Appeal, value of, below Rs. 10.000— 
Appeal to Hxs Majesty in Council— leave, whether 
can be granted -Misjoinder, whether question of law 

justifying appeal to Privy Council. • 

Ba^m mo ‘k ."""Siuat value of a auit exceeds 
Ha. 10,^ but in an appeal by one of the defendanta 

^ Court, the contest is in respect of his 
liability for a sum less than Bs. JO.COth the case 

purposes of an appeal to His Majesty in 
Council, does not come within the purview*^ of the 
first p^agraph of section 110 , Civil Procedure Code 
nor does it fall under the second paragraph of 
thatsootion as involving any question regardine 
property of the value ofBs. 10.000 or u^ardf. 

The question whether the omission to imnlead 
one of the plaintiffs m an appeal to the High Court 

tt question of law of 

justify a cSa“"tha"?he "casl" is‘ o'therK'; fit 

A refusal by the High Court to Code, 

geooe under section 149, Civil Prnria°’^ mdnl- 
allow the dedcienoy in CoSweo T hT “<* 
fa.ct a qnertioa of law 


Civil ProcccfureCodc-1908-contd. 

section no. Civil Procedure Code. L Satto v. Amar 
T *®20, 1 p, 

A». u. 1920 4 nn 

T *** 13— Ex parte 

decree, setting aside of^Sufficient cause for non. 

iwtrcr 0/ mfcr. 

Under Order IX, rule 13, of the Civil Procedure 

Code a Court can set aside an e« parte decree only 

when it IB satisfied that the defendant was prevented 

by sufficient ^use from appearing when the suit was 
called on for heating. 

Where the very basis which would give the 
Judge jnnsdiction to set aside an ew parts decree 
does not, on his own order, exist, the High Court can 

*’“® Procedure 

Code. Pat Ramesh Pbashid Vo Qulab Chau- 

DHDBYj I P, Ij^ T. 69 S65 

. j. s®/ 8— Gouemmenf of 

India Act, 1916, (6 & 6 Oeo. V, C. 61 ), 107— 

trial of— Commissioner, appointment ' of— 
Dismissal for default before Commissioner makes 
report leg^ity of ^Appeal, whether lies—Revision— 

A Court is not competent to dismiss in default a 
suit in which a Commissioner is appointed and has 
not made his report, as such suit cannot be heard 

until the Commissioner has finished his work. ^ 

Ko appeal lies against such order of dismiacoi t,.a* 
the High Court can set it aside under 8ect?o??ifi J 
the Civil Procedure Code ornnder section lOT^f^i?^ 
Government of India Act. C Satikdra^ 
Banehjeej;. Banwari Mdkonda Dabs ftiSa 

An order made by an Appellate Court «« « 
appeal against an order apMinting a 
directing the Heoeivor not totake^^any stena In 
regard to, or exercise any dominion 
property till further orders, is an order mLi 
the exercise of jurisdiction vested in the 
law, and the High Court has no po^r 
thjewith under eection 116 of the Civil Pro^et^ 

toYh’rip^^.rtr^rt”^^^ H ia open 

order of appointment, to stoD 

writ pending the decision of the appeaTVif th ° 

writ has been issued, to direct ' if the 
through the Court which appointed^^Lm^®*'!*^®' 

of:ppSni:!rt^“ 

PBASAD S ljOH, 4 J. 642; (1920) p!'" 4 ^' 222 

Court, interference ^liTfor"^ d 

on ground that whofe 

plaint, whether error of law ^ ^^^erthed in 

The High Court will not interfA^A .. j 
115, Civil Procedure Code, with a seotioa 

The dismissal of a suit for ren/® ®^f?‘’ 
that the holding of which rent iTcufmed® 
of two plots but only one was 
plaint, is a.n error of law C aa "*'®^ 

Ohoudhobt V. Osman Biswas ^®‘nash Chandra 

757 
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- Sa 1 15— Bevision — Failure to decide 

plea, whether refusal to exercise' jurisdiotion. See 
Beng&l Tenancy Act, s 163 (a) 662 

$■ 1159 scope of — Revision^ interference 


iut when permissible — Jurisdiction, question of. 

The application of section 116 of the Civil Pro* 
cedure Code is very limited and its provisions must 
be construed strictly. 

A material irregularity or illegality is notin itself 
a sufficient ground , for revision under clause c) cf 
{section 115 of the Civil Procedure Code There 
must have been at the same time a wrong or irregular 
exercise of jurisdiction. U* B« Ma E Ko r, Ma Fwa 
Hmi, 3 U. B, K. (1919) 179 501 

s. 144 —Decree awarding costs — Costs 

realised — Decree reserved — Besiiiution — Court, duty 
of. 

A party realising costs awarded to him under a 
decree must refund the amount on reversal of the 
decree, quite apart from the fact that the pro. 
perty in tho suit was given to a charity or applied 
to ai-y other purpose, as the Court is bound, under 
section H4 of tbo Civil Procedure Code, to restore 
the parties to the position which tl-.cy would have 
occupied but for the decree which was subsequently 
reversed. A Isuai Mal v. Unrao Singh 8l6 

S. 144, 0,II,r. 2 ^-Restitution, whe- 
ther can he ordered in case not falling under s. 144 

Application for restitution^ Suit, subsequent, for 

mesne profits, whether barred — Limitatiort. Act (Z of 
190P, Sek l,Arts. >09, 181 — Injunction, temporary, 
possession under, whether wrongful — Application for 
restitution— Limitation applicable. 

A Court has inherent power to order restitution 
iu a case not covered by section 44, Civil Pro- 
cedure Code, for the obvious reason that where a 
Court by a temporary injunction deprives a person 
of what ho is legally entitled to, it should ex debito 
justitivo restore that which he has thus lost and 
also compensate him for the profits which he has 
been precluded thereby from earning. 

Order II, rule 'l. Civil Prooeduro Code, has no 
application to a case to which section 144 applies 
A suit, theief ore, for mesne profits following on an 
application for restitution to possession is not 

precluded. 

Possession under a temporary injunction is not 
>vrongful for the purposes of Article ^09 of Schedule 
1 to the Limitation Act, and as that article is 
confined to suits, it is inapplioablo to an application 
for restitution. Article Ibl provides tbo period 
within which such an application must be made, 
N Radha u. Saeuu 664 

.■ - Si 151, Oa XLIV, 1*1 1 — A^eal, 

presentation of, with proper Court-fee Additional 
Court-fee called for — Application to continue appeal 
as pauper, maxntainabiliiy of — Limitation Act (IX 
of 1908, Sch. 1, Arts. l7J, 181. 

Even if an Appellate Court has power under 
Bection 161, Civil Procedure Code, to allow an appli. 
cation by an appellant to continue his appeal as a 
pauper, such power should be exercised subject to 
the conditions imposed by the proviso to Order XLIV, 
rule J , • c., it should be rejected where, from a 
perusal of the memorandum of appeal, there is no 
reason to think that the decree is contrary to law 


or some usage having the force of daw or is other 
wise erroneous or unjust. 

Qusre. — Whether an Appellate Court has juris 
diction to allow, an appellant to continue as a 
pauper an appeal originally filed with the prescribed 
Court-fee. 

Obiter, — An application for permission to continue 
an appeal as a pauper would probably be governed 
br Article 181 of Schedule I of the Limitation Act; 
M SOLAIYAPPA ChETTY V . LAKSHUANAN CHETTT, 
10 L. W. 659: 38 U. L. J. 146; (1920) M. W. N. 277 

761 

Si 15 1 9 applicabilify of — Appeal heard 

after death of respondent — Application to set aeidif 
proceedings — Inherent power of Court — Remedy, 
proper. 

Section 161 of the Civil Procedure Code cannot 
be invoked in aid of an application to an Appellate 
Court, asking that proceedings before it in an appeal 
be set aside as a nullity on the ground that on the 
date of hearing of the appeal the respondent was 
not living. The correct procedure is to apply, 
within the period of limitation, fora review of the 
judgment passed in the appeal. N - C-akgadhar v. 

Jagannath 284 

-Si I5I, Oi IX, ri 13— Ex parte 

decree, setting aside of — Bona fidn mistake, whei 
ther sufficient cause —Inherent power of Courtf 
exercise of. 

A Court is not oonBned to a narrow construotiem 
of the expression '^prevented by sufficient cause*' in 
Order IX, rule 13, of the rivil Procedure Code: it has 
inherent power to set. aside an ex parte decreQ in 
certain ciroumstances- 

A bona fide ihiatake as to the date of hearing Is a 
sufficient cause for setting aside an ex parte decree. 
L B Christensen v. Mitchell, 13 Bor. L. T. 168 

44 

———'Si - 152 — Amendxnent of decree — Appeal, 
whether lies. 

There is no appeal from an 'order passed undeif 
section 162 of the Civil Procedure Code. A MahesH 
Fbasad Singh v, Hudhwanti, 2 XT. P. L. B. (A^ 

70 387 

S. 152 — Decree, mistake in, as to costs ^ 

Application to rectify mistake — Court, power of, to 
correct decree. 

' An application to correct a decree in. the matter 
of costs is correctly made under section 162 of the 

Civil Procedure Code. N Krishna v. Mahadm 

821 

■ Oi 1, r« B—Suit by community with 
respect to akhra, maintainability of. See 
Law — Akhra 742 

Oil, IO 9 scope of. See 

Act, e. 114 (g 636 

O. VII, r. 18 ( 2 )— Documents pro 


duced by plaintiff, whether can be used to cross- 
examine his own witnesses — *^DejendanVs witnes^s , 
meaning oj — Quardians and Wards Act {VIII^^ 
18v0 , 8. 27— Guardian, whether can ra,iifv 

unauthonsed act of previous guardian — Arbit^ 
tion— Compromise approved by arbitrator, whether 

awaid. ^ ^ , , - 

Where documents containing depositions W' 
witnesses in a suit, having some baring on tM 
Bubjeot-matter of the suit in whioh they Br#'* 
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produced, are tendered by the plaintiff after the filing 
of the plaint, but before any of the witnesses are 
examined, he is entitled to oross^examine witnesses 
on the basis of the documents, even though the 
witnesses may have been cited on his behalf. 

The expression '^defendant’s witnesses” in rule 18 
(2) of Order Vll of the Oivil Procedure Code includes 
witnesses who have turned hostile to the plaintiff, 
and may be treated as the adversary's witnesses. 

A guardian appointed nnder the Guardians and 
Wards Act cannot ratify the unauthorised acts of a 
former guardian; this can be done by the minor 
alone on attaining majority. 

The mere approval of' a compromise arrived at 
between the parties before an arbitrator is not an 
award. N Shankar v, Govinda 311 

- — ■ ■■■ O. VIII» r« 3 — Pleadings — Mortgage- 
deed, denial of, effect of — Attestation, whether must 
he proved. 

By putting a plaintiff to proof of the mortgage* 
deed set up by him, the defendant must be taken to 
pat the plaintiff to proof of its execution, which 
inoludea its signing and attestation O Mohauuad 
ISRABiu V. Ali Nabi, 6 O. L. J. 6oO 107 

— - Oa Xllf Ta @f order under, whether 
justified on ambiguous admission in written state- 
ment. See Letters Patent (Cal.), cl. 16 836 

Oa XVIf l*a 1 — Appeal filed without copy 


of decree, effect of. 

A petition of appeal filed without a copy of the 
decree appealed against is not valid as an appeal. 
Pat i;iiATDBBHUJ Sahayv. Mouammad Habib 36 
- — ■ — O. XXlf l^ra 2f 16 — Assig-nwent of 

decree — Enquiry as to character of assignment, 
whether permissible — Benamidar assignee, vihether 
can execute decree. 

On an application for execution of a decree by the 
transferee thereof it is permissible to enquire 
whether the transferee is really a benamidar for 
the judgmcDt'debtor. 

Where the transferee of a decree la found to be 
a henamidar for the judgmout-dobtor, the Court is 
b^uud by Order XXI, rule I6, of the Civil Procedure 
Code to refuse execution in his favour’ L. Gurditta 
Mal V. Pahtap SiNQH, 2 U. P L. It. (L.) 42 944 

O. XXIp r- 2 — Execution of decree — 

Sa/t«/ac/»on - Admission of part satisfaction by decree- 
holder, effect of - Certification of payment, form 
of— Admission of decree-holder recorded by Court, 
whether sufficient. 

Whore a decree-holder admits part satisfaction of 
his decree, the f-ourb is bound to recognise the fact, 
and in the absence of any explanation why Iiis admis- 
sion should not be considered us representing the facts, 
the judgment-debtor ought not to bo put to proof 
of the alleged payment. 

There is no particular form under rule 2 of 
Order XXI of the Civil Procedure Code in which 
a decree-holder must certify payment to the 
Court A more admission by him recorded by the 
Court is legally sufficient 4 -* Gamen Shah v 
Jhangi Ham, 5"' P. L. R. 1919 257 

O. XXIt r. 2 -Mortgage decree— Pay. 

ment made to mortgagee out cf Court -Certification 
absence of Payment, whether can be pleaded as bar 
to execution of final decree 

Whore in a mortgage suit the parties enter into 


an agreement before the preliminary decree Is 
passed, and a payment under anch agreement is 
made out of Court to the mortgagee, before the 
final decree is passed, such payment falls within 
the scope of rule 2 of Order XXI of the Civil 
Procedure Code, and unless it is certified to tho 
Court as required by that rule, it cannot be pleaded 
as a bar to tho exeention of tho final decree. 

The expression ‘‘the Court whoso duty it is to 
execute the decree” in rule 2 of Order XXI of tho 
Code merely indicates the Court to whicli certi- 
fication is'tobemado, and in the case of a prelimi- 
nary decree in a mortgage suit, the Court which ia 
to receive the money p^able under it is clearly 
the Court indicated, m Sambasiva Aiyar v, 
Thibuualai Bauanujathathachariar, 37 M. L. J. 
366 137 

— ' O* XXlf t*l*a 2f i6— Transfer of decree, 

application for, recognition of — Uncertified payment 
out of Court, plea of, sustainability of. 

An uncertified adjustment cannot be considered 
by the Ceort as a ground for refusing to recognise 
the transfer of a decree and where the transferce- 
deoree-holder applies for execution, the Court has no 
discretion to refuse execution on the ground that 
there has been an adjustment though not certified 
totheCourt. M Anantha Raua Aitar v, Kdmara- 
BAWAMI pANDARAN, 10 L. W. 179 922 

0« XXlf I* ■ 1 5f scope of. See Ante 

8. 48 



O. XXI, r. 17 — Execution of decree ~ 


amendment of application for, whether step-in- 
aid. See Limitation Act, Sch. I, Art. »82 (5) 


’ ' - 0» XXI, !*■ Execution of decree— 

Property in possession of mortgagee - Delivery o 
possession, effect of— Mortgage by several mortgagor. 
—Redemption by one co-mortgagor — Redeeming co 
mortgagor, rights of— Remedies of mortgagee, whe 
her can be used— Contribution, liability of co-mort 
gagors for. 

Tho language of Order XXI, rule 36, of the Civi 
Procedure Code is wide enough to include deliven 
to a person while the property is in the rightfu 
possession of a mortgagee, but such delivery is ii 

, . J , no effect beyonc 

being a notice to the mortgagee that the decree 
holder is entitled to redeem- 

A co-mort^pr paying off a mortgage ia not th. 
successor-m-raterest of the mortgagee in ererj 
respect but for the purpose of enforcing his righi 
of contribution against his co-mortg^ora hfi. 
entitled to all the securities of the mortgagee. H 
can take advantage of a decree in favour of th 
mortgagee that the mortgage was good and eiisted 
and he is not precluded from doing so bv the feni 
tha^he does not admit the dec«f to“ Z 

Under section 96 of the Transfer of Property 
Act where one of several mortgagors redeeZ thi 

mortgaged property and obtains possession thereof 

he has a charge on the share of each of the oth/. 
co-mortgagors for his proportion of 
incurred in redeeming the *^mortgage 
contemplates that the entire ^share of^ erj!**^* 
mortgagor must be treated as 

purposes of contribution, so that a colmo^t gago 
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cannot ask to redeem separate fractions of his share. 
Q Lachmi Nabyan v. Raj Nabayan, 22 0. 0. 278 


;< [1S20 
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O. XXI, rr. 58, 59, 60, 61, 63, 

scope of^Claim proceediiigs^Order regarding pos- 
session only and not adjudicating on title, effect of^ 
Order on claim petition, when and how far hinds 
judgmenUdehtor — Payment of decretal amount after 
one year from date of iorder, effect ©/—“Possession", 
**conclu8ive'\ meanings of, 

A. judgment-debtor will not be bound by an order 
on a claim petition unless he has been a party to 
it and also unless the order in terms adjudicates on 
his title. Where the only matter adjudicated on by 
the claim order is as to who is in possession and 
the conclusive effect predicated by Order XX f, rule 
63, Civil Procedure Code, only affects possession 
and not the title, the order does not bind the 
judgment-debtor even thoiigh he is a party and 
actively contests the claimant’s right, and the judg- 
ment-debtor or his heirs are not bound to sue to 
establish their title within a year of the date of 
the order. 

Per Seshagiri Aiyar, J.— The scope of Order XXI, 
rules 68 to 61, Civil Procedure Code, should be 
restricted to concluding the parties regarding the 
right to attach the property in execution, and not to 
finally determine the rights of the parties to the 
property itself. 

The term “possession" in Order XXI, rule 60, of the 
Civil Procedure Code signifies bare possession and 
not possession indicative of title. 

Quarc.—Whether a payment of the decree amount 
after a year from the date of the adverse order 
has the same effect as payment within a year and 
makes the order spend itself out. 

Pev BaTcewell, J.— The meaning of the word ‘con- 
elusive' in Order XXI, rule 63, Civil Procedure Code 
is that the realization of the attached property shall 
proceed or bo stayed as directed by the order of 
Court and that there shall be no appeal therefrom 
except as prescribed by the rule. If the attached 
property be sold in pursuance of the order, then 
the purchaser will take it free from or subject to 
the rights asserted by the claimant or objector as 
determined by the Court. 

Qua?r<.— Whether if the attachment be raised the 
execution proceedings simply come to an end or 
there is an adjudication as to the title of the judg. 
ment-debtor. In Vedalinoau Pillai v. Vebrathal 
87 M. L. J. B47r 26 M. L. T. 613; (1923) M. W. N 77 

O. XXI, r. 78 — Bfcecution of decree — . 

Sale of goods — Goods not answering description — 
Purchaser, remedy'^ of ^Consideration, failure of^ 
Suit for recovery of price paid, maintainability of. 
Where goods offered for sale', whether in execution 
of a decree or privately, are desoribed as of a 
particular denomination, and every circumstance 
points to the buyer having contracted for the 
speoific goods produced as described, but the ^oods 
tendered do not answer that description, the pur- 
chaser is entitled to reject them, and, if he has paid 
for them, to recover the price as money had and 
reoeiTed for hii use, N Tukabam v. Dboji 315 


-O.XXI, r.89 “Execution of decree 

Sale, application to set aside^ whether can he made 
to odicer conducting sale. 

An application nnder Order XXI, rule 89, of the 
Civil Procedure Code to set aside an auction sale 
must bo made to the Court. 

^ The Collector or other officer conducting the sale 
IS not the ‘Court” within the meaning of Order XXI, 
rule 89 of the Civil Procedure Code. Therefore, an 
application under that rule made to the Collector or 
other officer cannot be considered as having been 
properly made. B Tipakgavda v, Bauanoavoa, 
22 Boh. L. R. 36: 44 B. 60 57{)| 

O* XXI, Ti 89 — Private sale after Court 
auett^ hut before confirmation— Bight of purchaser 
and judgment-debtor to set aside sdle—^Owning the 
property,'* meaning of. 

A pnrehaser at a private sale from a judgment- 
debtor after the Coart auction bnt before ' its con- 
firmation is entitled to apply to set aside the sale 
under Order XXI, rule 89. Civil Procedure Code, 
but the judgment-debtor who has parted with his 
nghts is debarred from so applying 

The words “o™ng the property" in rule 89, Order 
XXI, of the Civil ^ocedore Code mean owning on 
the date of the application and not owning on the 
date of the Court auction sale. 

Per Spencer, 7.— -When both the judgment-debtor 
(who has sold the property after Court auction) and 
the private purchaser jointly apply to set aside the 
sale, there is no reason to refuse their joint appli- 
Mtion. The right to apply depends on whether the 
judgment-debtor has actually sold his interest un- 
conditionally on the sale being set aside and has thus 
divested himself of all further interest in the pro- 
perty or has only agreed to sell it on that con- 
dition. IVI Gantasola Jaoannadhan V. Thatbayabthi 
Ramabbahmah 753 

“ O* XXI, t•^•90, 92, applicability of. 
See Madbas Estates Land Act, s 101 508 

O. XXf, r. 90 — Expcntion of decree— 

Sale, application to set aside, made after statutoiy 
period. See Limitation Act, Sch. I, Abt, 180 BQ 


p. XXI, r. 92, O. XXXIX, r. I- 

Injunction by inferior Court to superior Court to stay 
sale, effect of “Injunction, when canhe issued— Bale, 
when to be confirmed — Stay order, rule as to, effect 
of, whether applicable to injunctions— Sale in igno- 
rance of injunction, whether irregularity— Proclama- 
tion of sale, notice of. 

An order by an inferior Court to a superior Court 
to stay a sale does not take away the jorisdiotion 
of the latter Conrt to sell, especially where an appeal 
lies to the snperior Court from that order. 

A prohibitory order by way of injunction can be 
issned so long as the property in dispute is in 
danger of being wrongfully sold in execution of a 
decree, bnt once it is sold no such order can be 
passed. 

A Court is bound under Order XXI, role 92, Civil 
Prooednre Cede, to confirm a sale after it dismisses 
an application to set it aside. 

The rule that a stay order issued by an Appellate 
Court BQspends the power and jorisdiotion of the 
executing Court to oonduot farther proceedings from 
the moment the order of the loperior Court is 
passed, cannot be extended to the eue ui 
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injimofciou passed under Order XXXIX, role 1 of the 
Civil Prooednre Code. 

A sale held in ignorance of an order by -way of 
injunction staying the sale is an irregularity, 
but the sale will not be set aside unless the judg. 
ment-debtor has sustained substantial injury by 
reason of suoh irregularity, 

A judgment-debtor who sets up another to file au 
objection to a sale proclamation and himself files 
an affidavit in support of an application to stay the 
sale, cannot be said to be ignorant of the pro. 
olamation. N Dharamchand v. Messrs. Mit-di 
Bussan Kaisha & Co. 928 

O.XXl, r. lOI, when conclusive. See 

Civil, Pbocedvrb Code, s, 11 


’ 0« XXIIf rr« 4f I I —Appeal— Death of 

(ne of several reapondenta^ Legal repreaentativea of 
deceaaed not brought on record^ effect of— Abatement 
of appeal^ whether partial or to#a2. 

Ordinarily an appeal does not abate in its 
entirety on the death of one of several plaintiffs* 
respondents because of the failure of the appellant 
to revive it against the representatives of the 
deceased: the abatement only takes effect as against 
the latter But from the nature of the suit the 
result may follow that the appeal has thereafter 
become imperfectly constituted, so that the appellant 
can no longer invite the Court to adjudicate upon 
the matters in controversy. 

Where for instance the hearing of such an appeal 
wonld result in two contradictory declarations in 
the same suit, the Court cannot hear the appeal 
on the merits, in other words, the appeal abates in 
its entirety. C Kali Dayal u. Nagexdra Natu, 30 
C. L. J. 217j 24 C. W. N. 44 


O# XXIIf !•« 9 — Abatement of auit, effect 
of— Appeal, whether lies— Application to set aside 
abaleuient, rejection of— Right oj Judgment-creditor 
of deceaaed plaintiff, whether affected by abatement 
order. 

An order of abatement is a judgment and should 
be followed up by a decree. It is also appealable 
as a decree. 

An order of abatement operates as a judgment in 
favour of the defendant and the only course open 

to a legal representative of the deceased plaintiff to 
escape the effect of the abatement order is to applv 
to set aside the abatement If he does nob succeed 
in vacating the judgment and so long as the defend- 
ant continues in possession, the order of abatement 
iswnoluBive of the defendant’s rights to the pronertv 
A person who has obtained a decree against thA 
deceased plaintiff stands in no better position and 

Ta •>/ ‘l>0 abatement order 

Though the principle of res judicata may not apply 

to him he has to displace a chain in the title of the 
defendant, and has to estabUsh against a party in 
possession and in whose favour an order of Court 
Wbeen passed that that party is not entitled to 
retain possession as owuer of the pronertv ^ 

The prohibition against suit ippUes equally to 
exeoution and the deoree-holder oaZot eieonta tb. 
decree against the proportv as if if k«i o ;® 
judgment-debtor. W BAH.MavN,ssl“Tl‘“ 
ShiNiVAs* Atvakoi., UI„w. 139, 38 M. 2fia 


\ 9 Agra Tenancy Act 
(li of 1901^, a. QS—EJectmertt auit — Minor plaintiff 
—Next friend, wrong person named aa— Substitu- 
tion after expiry of limitation for suit, whether per. 
misaible. 

Where in a auit for ejectment a minor is includ- 
ed among the plaintiffs under the guardianship 
of a person and there is a dispute between that 
person and another as to who is the minor’s guar- 
dian resulting in the latter being substituted as the 
guardian, the suit as originally filed is not faulty in 
its citation of plaintiffs, even though the substitution 
18 made after the period prescribed for the filing of 
the suit has expired. U P B R Isbwari Chaddhari 
V. Ddkhi, 1 U. P L. E (B. E.) 43 575 

~ XXXII, r. 4 (2) — Guardian ad 

htem— Person appointed guardian who has failed 
to Jurntah security, whether can act as guardian ad 
htem— ifmor, rep7*^$entation of. 

Where upon the application of a person he is 
appointed the guardian of a minor conditional on 
his furnishing security in a specified amount, and 
be mis to furnish the security, in consequence of 
which the necessary certificate is nob issued to 
him, he cannot be regarded as a proper guardian 
ad htem of the minor in a suit and the minor 
cannot to said to to properly represented in a suit 
by such person unless the latter is formallv 
appointed guardian ad litem of the minor O 
Bbdtnati^N^^^Satya Kinkar Nag 368 

~ XXXlJlf S— Application for leave 

to sue in forma pauperis, rejsefion of-Constructi<m 
of document filed i^th plaini^Adjudication on 
rner^ta legality of—*Cauae of action,* meaning of^ 
Jurtsdiction. ^ ' 

The expression ‘cause of abtion' used in clause 
<d) of rule 6 of Order XXXIII, Civil Procedure 
Code, means a subsisting cause of action at the dale 
of the application to sue tn forma pauperis, that is, 
oao which has nofc been extinguished by limitation 
In deeding this point the CoSrt must, toweC 

mrt“ne’t‘robe“y‘n^%Cr“““ 

on the ground that on the oonstrn^ion ^ a d^u 

L W. 699 "^^bsa aitar v. Makoyta Aiyab, JQ 

extend time for palJmeni^Ar%r^ 7 • to 

r 

grunLgTneZntUt for 

decided according to tho of fact to be 

partioulnr case and the 

i-r.. a. 

"*** O" XXXIVj ri*« 7 a Af ^ ®60 

demption, decree for—Prelimi-! Pe. 

after expiry of period 
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fixed but before final decree, effect of~~Final decree, 

whether must be pdised —Procedure. 

Thd preliiniDary docree in a sait for redemption is 
provisional and until it is made dnal, redemption 
cannot be permitted. 

Order XKXIV, rule 8, of the Civil Procedure Code 
provides for an extension of time for good causa 
shown, and ordinarily where a mortgagor decree- 
holder wi'hes to pay in the redemption money 
after the time specified bub before the final decree, 
the correct course for him is to apply for an ex- 
tension of time. The Court may, however, treat an 
application to pay in the money as tantamount to 
an application for extension of time. But the Court 
is not absolved fi’om the necessity for passing a 
final decree and there is no provision for the execu- 
tion of the preliminary decree before it has been 
made final. UB Mauno Ton Maung v. Ma Ywe, 3 

U. B. R. (19 9) 1 3 507 

i: - O. XXXIV, r. 8 —Partition, suit for — 

Joinder oj alienee of family property—Decree for 
possession of portion of alienated property on pay. 
ment of certain amount within specified time — 
Decree nature of — Redemption decree— Failure to 
pay amount on due date— ’Court, power of, to 

enlarge time. 

In a suit for partition of joint family property, 
the alienee of the family property was impleaded 
as a party. The Court found the alienation binding 
on the family to the extent of Rs. 800 and directed 
delivery of possession of a portion of the alienated 
property to the plaintiffs on their paying Bs, ‘*00 to 
the alienee within a specified date. The plaintiffs 
failed to pay the amount within the time specified 
bat paid the amount subsequently and applied for 
and got possession of the property decreed. The 
District Munsif subsequently reversed his own order 
on the alienee’s application, holding that he had no 
jurisdiction to enlarge the time. The order was 

confirmed on appeal; . 

Held that the decree directing delivery to 
plaintiffs was in effect a redemption decree and the 
Court had, therefore, power to enlarge the time for 
payment under Order XXXIV, rule 8, uivil Procedure 
Code Wl Iddmbd I’abayan v. Pethu Reddy, 37 M. L. 
J. 696; II L. W. 26: 43 M. 867 45 I 

. - o, XXXIX, t*a l,~’Injunction, temporary, 

to restrain marriage, whether can be granted. 

A Muhammadan wife obtaioed a declaration 
against her husband that she had ceased to be his 
wife by reason of the fact that she had exercised 
against him the option of puberty given by the 
Muhammadan Law. The husband appealed from 
the decree, and, daring the pendency of the appeal, 
applied for a temporary injunction restraining 
certain relatives of his wife, who were parties to a 
cross-suit by the husband for restitution of conjugal 
rights which had been dismissed and was also 
the subject of an appeal, from giving the woman 
away in marriage before the disposal of the appeals: 

Held, that the application was not maintainable. 
A Muhammad Yamin v. Razia Begam, 17 A. L. J, 
)138-1UP.L.R A ; 185; 42 a. 134 223 

_1— O. XXXIX, r. I — J/ijuncfion, temporary, 

wheiiiobe granted — Interlocutary injunction, when 
nhouldbe granted —Balance of convenience — Irrepar, 
able injury, what t«— Status quo, preservation of. 


' [19^ 

Civil Prb^edure Co(fe^l908->^fiidi' ^ 

In granting a temporary injunction to a plftintifl 
all that is necessary to see is whether the plaint- 
iff has shown a prima fade case in support’ of the 
title asserted by him. 

An interlocutory injunction should only be 
granted in oases where property, which it is essen- 
tial shonld be kept in its existing condition during 
the pendenoy of the suit, is “in danger of being 
wasted, damaged or alienated.” 

* 

In granting an interim injunction it is the duty 
of the Court to see on which side is the balance of 
inconvenience if the injunction do not issue, andto 
bear in mind the important principle of retaining 
immoveable property in statu quo. 

By the term ‘irreparable injury’ it is not meant 
that there must be no physical possibility of re- 
pairing the injury, all that is meant is that the 
injury would be a material one and one not adequately 
reparable by damages. C Beog Dunlop A Oo. v. 
Satis Chandra, 23 C. W, N. 677: 29 0. L. J. 584: 46 
C. 1001 862 

— - Oa XXXIX, 1*8 2 — Temporary injunction, 
grant of, principles governing — Remedy, other, 
available, effect of— Contract, breach of—Axbitraiion, 
reference to —Injunction %'estraining arbitration pro» 
ceedings, when should be granted 
A temporary injnnction should [not be granted 
unless the applicant satisfies the Court that its 
interference is necessary to protect him from 
irreparable or at least serious injury bofore the legal 
right can be established at the trial 

If there is any other remedy open to the applicant 
by which he can protect himself from the con- 
sequences of the injury apprehended, a temporary 
injunction will not be granted 

Where one party to a contract alleges a breach 
of the contract and refers the mattei* to arbitration 
and the other party brings a suit for a deolaraion 
that it is not liable npon the contract, then if the 
existence of the contract itself is denied, no tem- 
porary injunction should be gra nted restraining 
the arbitration proceedings, bntif the contract is 
impeached on grounds of equity, such as fraud or 
misrepro'^ectation, a temporary injunotian should 
ordinarily be granted. Sohan Lal-Chiuan Lal r. 
Jai Nabain Babo Lal, 2 U. P. L. R. (L ) 80 546 

O.XL, r. I, O. XLIII, r. I (8)- 

Order allowing application for appointment of Re- 
ceiver— Appeal, wheOier lies. 

An order allowing an application for the appoint- 
ment of a Receiver, witbont actually appointing any 
one to that office, is not appealable. Rule 1 of 
Order XL of the Civil Procedure Code contemplates 
au order appotarinp a Receiver. A Mohahed Askabi 
V . Nisab Uusain, 18 A. L. J. 212; 2 U. F. L. R. (A.) 

95 520 

O.XL, rr. 3,4, O. XLI,r. I (S)— 

Order holding Receiver liable for sum of money— 
Appeal, whether lies—Recei'er appointed by sub- 
ordinate Court —High Court, power of, to examine 
account 

An order holding the Receiver of an es^te liable 
to the estate for a certain sum of money is nc^ 
appealable, unless it is accompanied hy an ordev 
under rule 4 of Order XL of the Civil Prdeedofe 
Code. 
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A- Recoiver appointed by a Coart subordinate 
to the High Court is not an officer of the High 
Court, and that Court has no jurisdiction to examine 
his accounts in order to ascertain his liabilities. 
Pat Oanvsu Lal V. Kuuar Satta Kabayan Singh, 
4 P. L. J. 636j (IQilO) Pat. 36 207 

— O. XLI, r. 1,0. XLVII, r. I- 

Appeal, dtsmtssal of—2ievteie, admission of appeal 
on — Grounds not taken in original memorandum of 
appeal, whether can be urged at hearing. 

Grounds taken in an application for reriew of an 
order dismissing an appeal, which were not urged 
in the memorandum of appeal as originally tiled, 
cannot be urged in support of the appeal after its 
re*admi8sion upon the application for review. 
C Sasadhab Buattacharjee V. Abun Kumar 

BHATTACnARJBE 63! 

“ Ot XLly rri 4f 33 — Appellate 

Court, power of, to make order appropriate for 
ends of justice. See Evidence Act, s. U4 (g> 


' O* XLIf I*. 17 — “Appear,” 7fieaning of 

— Court, whether bound to wail for Pleaders — 
Practice. 

The word “appear” in rule 17 of Order XLI of the 
Civil Procedure Code does not simply mean that 
the party or his Pleader are physically present in 
Court and, therefore, can be seen by the eye, but it 
has a much more technical meaning, that is to say, 
that they are actually present in Court for the 
purpose of conducting the case. 

It is desirable, if possible, to accommodate parties 
to some extent if their Pleaders happen to be absent 
in another Court and have a chance of attending 
within a short time so as not to disturb the business 
of the Court, but a Judge is not bound to wait, 
Pat Raudhan Tewari V. Bishun Praoash Narain 
Singh, 6 P L. J. 17; 1 P. L. T. 156 715 

_ 0» XLIy I*. 22 — Appeal — Cross-objec- 

tions^^Respondent, claim against by co-respondent, 
whether maintainable. 

Under Order XLI, rule 22, of the Civil Procedure 
Code one respondent in an appeal can claim relief 
against a co-respondent by way of a momorauduni 
of cross-objections. O Jagannath r. IIanuman 
Singh, 6 ^544, 2 U. P.J^. R. (j. c.) 27 332 

~ XLIf t*g 22— Appellant, admission 
of, that appeal docs not lie, effect of— Cross-objections, 
whether can be heard. 

An admission by an appellant at tho hearing of 
the appeal that the appeal does not lie amounts 
in effect to a withdrawal of the appeal under Order* 
XLI. rule 22, Civil Procedure Code, and the respond, 
enfc IS m such a case entitled to be heard on his 
cross-objections. IV1 Venkata Pebumalla Pillai 
V , Marapudi Venkataswami Naidu, 10 L. W. 606 

22. 33-Cr<,«.<,6j®?on 

against defen^nt not party to appeal, whether can 
be urged ^ Failure of litigant to avail himself of 
ordmaiy remedy^Court, whether can give hZ 

Plaintiffs sued two defendants for recover,. 
a certain sum alleged to be due on wu ^ 

»d obtained a fooreo aU" 

alone, who appealed impleading the pla^nt^„^? ^ 

a. mapondents. The 


and in their memorandum of objections impleaded 
defendant No. 1 also among the respondents. No 
notice was, however, issued to him. The Apnollate 
Court passed a decree making the defendant No. 1 
jointly liable with defendant No. 2. Against this 
decree defendant No. 1 preferred a second appeal 
to the High Court: 

Held, that as defendant No. 1 was no party to 
the appeal, no cross-objection under Order XLI, 
rule 22, of the Civil Procedure Code could be enter- 
tained against him and the lower Appellate Court 
was not justified in passing a decree against him. 

The powers given by Order XLI, rule 33, of the 
Civil Procedure Code are discretionary and no Court 
would be justified in making use of that rule to 
pass a decree in favour of a litigant who has failed 
to avail himself of tho ordinary remedy by way of 

appeal. L Idahi Bakmsh t*. Jawinda Mal 971 

” ^ ” O* XLIj 27 — Appellate Court, power 

of, to talcs additional evidence, when to be exercised. 

Buie 27 {h) of Order XLI of the Civil Procedure 
Code does not mean that in order to enable an 
Appellate Court to pronounce judgment in favour 
of a particular party, additional evidence should be 

admitted in appeal; it means only that where it is 
impossible to pronounce judgment at all on the evi- 
dence, the Court may call for a witness. Pftt 
JRINGUR JhA V. BaDBI SaHU 


— — O. XLV, r. 13 — Partition suit—Pre* 
Uminary decree— Appeal to Ris Majesty in Council- 
Proceedings for final decree, whether can be stayed 
— Execution proceedings, when should be stayed. 
Inasmuch as proceedings under a preliminary 
decree are not proceedings in execution of a decree 
but arc proceedings in the suit for a final decree 
an application to stay such proceedings cannot be 
entertained under the provisions of Order XI.V 
rule 13, Civil Procedure Code. * 

Where an appeUant is pursuing his appeal ex- 
peditiously. the Courts should be very oharr of 

removing property from his possession and placing 

It in the hands of another who may ultimately bo 
found uev^ to have been entitled to it. A Ram 

‘ U.P.L.R. (A.; 166; iS 
■*- [—Review, applicati^or 

The fact that an appeal is pending against a’ 

for rejecting an applifXn to 
review the judgment on which such decree is based 
Petitioner applied to the trial Court for Tre W 
of Its judgment, and about the same time preife^od 
an appeal against the same order The tnl? p f 

refused to hear the application ^or review 

ground that an appeal was th^n ^ Q the 

the order whieh i/ wae asked to 

then moved the High Court in 

the pendency of ^hia petition during 

disposed of: petition, his appeal was 

apfulltit“Vor°;?Wew 

disposal of the nJpeZ 7^ ^ 

no longer existed, the final decree 

Appenato Court, thero^:' 
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Court could set aside. A Bam Parsan TJpadhya v. 
Nageshar Pande, 18 A. L. J. 135; 2 IT. Pi Ii, 

43 764 

Sch. U 9 para^ 17— Arbitration, refers 

ence to — Arbitrator refusing to act, effect of — Applica* 
tion to enforce agreement, maintaiyiability of. 

Where an arbitrator definitely refuses to act, no 
matter for what reason, the Court has no jurisdiction 
to entertain an application to enforce the agree, 
raent to refer the dispute to the arbitration of such 
arbitrator. A Ahmad Noor Khan v. Abdub Rah^n 
Khan. 1 XJ. P. L. B. (A.) 167: 18A. L. J. 76 366 
SLl para. I 7 W -Arbitration, 

reference to— Parties inactive for six years — Re- 
ference, whether cancelled— Agreement to refer, whe- 
ther can be filed. 

On 24th December 1912 the parties, agreed to 
refer their differences to arbitration. On the 29th 
December 1912 they fell out and nothing was 
done under the agreement of reference for six years. 
After the lapse of that period one of the parties 
applied under paragraph 17 of Schedule II to the 
Civil Procedure Code to have the agreement filed; 

Held, that the conduct of the parties, coupled 
with the long and unexplained delay, amounted 
to a cancellation of the agreement and that, 
therefore, the agreement could not be filed. N 
Madhao Kasuinath V. Sambashiva 126 

Commissioner of Police* Power of, to 
detain Police Officer. See Calcutta Police 

Companies Act (VII of 1913)* ss. 3* 

164, 200— ITtndinp.ttp referred to District Court 

Contributories residing within jurisdictions of 

different High Courts— Procedure. 

An order for the winding up of a company was 
made by the Punjab Chief Coart, and under section 
161 of the Companies Act, subsequent proceedings 
were taken in the Court of the District Judge of 
l^ahore against contributories residing in districts 
within the jurisdiction of the Allahabad High Court. 
On an application to the Allahabad High Court 
by the Official Liquidator to enforce these orders: 

^Held, that the High Court had jurisdiction to 
enforce the orders by proceedings in execution 
before itself, or to authorise the Official Liquidator 
to apply to the various District Courts in respect 
of each of the persons against whom orders for 
contribution had been passed; and that as the 
balance of convenience was in favour of the latter 
course, the Official Liquidator was authorised to 
proceed accordingly. A In the matter of The Na. 
TIONAL InSCEANCE & BANKING Co. LtD , lU, P. L.]^ 

(A.) 182 384 

— s, 76 ( I )— General meeting, what is— De- 
fault in holding general meeting — Offence, 

Section 76 of the Companies Act, 1913, does not 
differentiate between a general meeting and an 
extraordinary general meeting of a company. 
Where, therefore, an extraordinary general meeting 

of a company was held within fifteen months of the 

last general meeting, it was held that no offence had 
been committed under section 76 (1) of the Act. 
A Lachmi Narain -u. Emperor, 2 U.P»- R* 

171. 210.L. J.94 

MCionfcsslon and avoidance”* de. 

' fence of, nature bf , See Pobsesbion 131 


[1930 

ConfeSSlOni retracted, value of. EvrnsNdB 

Act, 8. 24 881 

Contract Act (IX of 1872)* St 3— 

Transfer of grant land in contravention of condi* 
tioDS of grant, whether within section. See Coir* 
STBUCTION OF DOCUMENT 42 

' S. 7 — Acceptance, what amounUto — Proposal 

to purchase goods accompanied by price— Price credit* 
ed by seller to purchaser's aa'ount—AcceptaTice, whe* 
ther complete. 

The acceptance of a proposal must be absolute 
and nnqualified and a person making a proposal 
cannot impose on the party to whom it is addressed, 
the obligation to refuse it under the penalty of 

imputed assent, or attach to his silence the legal 
result that he must be deemed to have accepted it, 
but an acceptance may be made without express 
communication. 

A written proposal for the purchase of goods, 
accompanied by a sum of money as the price there- 
of, conveyed by a purchaser to the seller and 
received by the latter, who credits the money so 
received to his account, amounts to a definite 
acceptance of the proposal and renders the seller 
liable in an action for damages in case of bis failure 
to carry out' the contract. A BishunPadu Haldab v. 
Firm Cbandi Prasad & Co., 1 TJ. P. L. E. (A.) 
183; 8S A. L. J. 73 437 

SS. Ilf 17 ^Evidence Act (I of 1872^, a. 

115— ifinor, mortgage by, validity of— ^audulent 
misrepresentation as to age, effect of— Estoppel, 

A mortgage made by a minor is wholly void. 
A false representation made to a person who 
knows it to be false is not such a fraud as to take 
away the privilege of infancy. 

There can be no estoppel where the truth of the 
matter is known to both the parties. L Habnam 
Singh v. Nabaina, 162 P. B. 1919; 2 U. P. L. B. (L.l 
40 876 

SS* lSi7^^Mortgage— Compound interest, 
whether penal — Undue influence — Hardship, relief 
on ground of. 

In the absence of a finding that a contract to pay 
compound interest was brought about by 
undue influence on the part of the creditor, or that 
he had unduly taken advantage of his position in 
the matter, he cannot be deprived of the compound 
interest stipulated to be paid. The fact that the 
borrower failed to realise what the rate of com- 
pound interest would work out to in a few years 
or that he entered into an improvident bargain 
(unless it is an unconscionable one), would not 
entitle him to relief from a Court of Justice on the 
ground of hardship. C Hibbndba Kuuab Boy v. 
Dkbendea Kumar Das 558 

' S* 23 — Agreement opposed to Excise Law- 
License to sell liquor — Clause prohibiting sale by 
stranger — Partnership between licensee and stranger, 
legality of — Debts incurred by partners — Creditor, 
right of — Burden of proof, 

W here a clause in a license for the sale of spiri- 
tuous liquor prohibits sale by a stranger and' the 
employment of an agent, the taking of a partner 
by the licensee, which has the effect of not only 
selling a portion of the husinees to him but of 
making him an agent for the sale of Uqnor, is illegal. 

Where the carrying on of. a business prima facie 
legal becomes malum prohibitum, the burden of 
proving that the prohibition was known to a oceditoc 


Vol.LIV] 

Contract Act — contd. 

of the businesfl is on the debtor. M Ganapathi 

IaV Rakiab, 10 L. W, 476| 43 M. 

i«l| oB M« I/. J« 123 45 

— Bowd, siAit on— Conjtderafion 
ree^ved during mmority -Suit, xoheiher maintainable 

a ^ iohe^r can be reeovered—Provincial 

dmall Cause Courts Act CIX of 1887^, s. 26— 

itevision— Court, power of interference of, extent 

An agreement made hy a person of fall age to 
oorppensato a promisee who has already ▼olnnbarily 
done something for the promisor at a time when 
the promwor was a minor, falls within the terms of 
section 2^, clause 2, of the Contract Act and is 
enforceable, but no interest can be recovered upon 
such an agreement. ^ 

CnY^“^f n “1 ProviBoial Small Causo 

Courts Act the High Court has wider powers of 

mterference than under section 116 of the Civil 

°920 *■ ”• 

~7 S. 62— Kovation of contract— Collapse of 
substituted agreement, effect of, on original con- 
tract. See Limitatioj^ Act, s 19 318 
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^-.—Settlement contract, whether dis- 
charges or^nal contract See Abbitration 285 

S. 65, applicability of. See C. P. Tenancy 

Act, s. 4i_ 7Q4. 

— SS. 69, 70^Ba>ecu<ien of decree against 

family vroperixes-Attachmcnt of self-acquired pro. 

^rties of member^Payment to avoid attachment— 
Reimbursement, right to. 

Where a person shows that in execution of a 
decree against family property, properties belonging 
to him exclusively as his self-acquisition were 
threatened with attachment as family properties 
and to prevent attachment he paid the amount of 
the decree, be is enUtled to obtain a refund of the 

AsARI V. AnGAYA. 

KANNC AsARI, 1 1 li, W* 116 807 

74 enhanced rate 

Where a mortgage-doed provides that on default 
on M interest 'payable 

ontheloan would bo enhanced, the enhanced rate 

IV n ! ^ penalty and cannot be award- 

eu. Hut in such a case some interest must be 
flowed as compensation. L Rsm Chano u. Jaoiri 

AQ7 

suit on the mortgage interest at the rate of tlTt * 

z^irpr-^r t p- -- 

Held, that the dooision was oorreof a «./1 h. t % 
rate of interest awarded was rAaa 

“<■ ttat rate ahould have been“allow 
tbh date axed for payment .ndTte^^int' 6^^ 


aAsin £han, 6 ^ Ii, J. 066 A!99 

— - SSt 134, 139, applicability of, to negoti. 
ahU instruments— Principal and surety— Endorsement 
of promiMory note— Suit against debtor, endorser 
and surety -Release of debtor during trial, whether 

nr^nTnff“®’'5^ regulating the relationship of 

Wth“Verr:^t”rr 

r/reor-^*-" 4ot?ah?e' 

the” p“ayee “t^ ^hTlSl? tgaToant “^ht^f 

^ reservation of the nlainf 
iff 8 intention to prosecute his remedies against tha 

tW he XeTZin^ 

Section 134 of the Contract Act does not. in terms 
depart from the rule of English Law os to Th- 
«8ervat.on of remedies agaiest the 8a7e«ea ttt 
Murugappa Muoaliar V. Mu.N'USWAUI Mddali SS m 

L. J. '»' g'920) M wr. N. 178; 11 L. W. 2M *’ 758 

em^l'ers^a^oJ’hr”^ U^eTli *”r^ VaL^ 

hinT the relative doTaments to’ 

'''‘“''“■•y' ‘I*® latter hL p^Son^ 

Act. both of the doeumint” and the 

and i» ia a position to ®aC a“ irJ 

pledge of the goods, inasmnoh as he d“d not 
them by means of franii nt. obtain 

Contract Act, so far as it crone 178 of the 

to the prieelple that whZ ’o?e 

parties must suffer for the >nnooenfc 

loss should fall on him uf ^ ‘te 

party to commit the Tran^*'” S' 

employ that principle as a sen JIto Ind 

ent ground of decision. C Pro^p^lI ^nl 

Kamini KuiiAB Roy, 28 0. W N ^7* ^^“ar Bme v. 

Contribution, liawiit; of 224 

S^VIL Proceddre CoDxfo XXlTRr®^'5,£S 

to contribution. ^ 

Where in the case of a ioinf a 
several defendants costa ^ decree against 

iff. and these are realised from” *^*‘® P*aint. 

that defendant is entiHed to Satoain 

m“sr;xrr”“‘' a Baraint 

of 1872J. 23_£o„^ ^ot ax 

Xct ai of 1816J, , 18, r^Tha^A «are»n4 

j.ss.jfssii-s »sa .> s,;;; 
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Construction Of document— conoid. Court Fees Act— conoid, 


appears that the intention of the parties was to 
effect a mortgage prxnenti, the mere fact that 
the future tense is used should not be construed as 
indicating that the parties intended the document 
to be a mere agreement to mortgage to be followed 
by an instrument of mortgage in due course. 

A transfer of grant lands without the sanction of 
the Deputy Commissioner, in contravention of the 
conditions of the grant, renders the grant liable to 
resumption and the grantee to certain penalties, hut 
it cannot be said that snch transactions are forbidden 
by law, within the meaning of section 23 of the 
Contract Act. 

A mortgage of grant lands without the sanction 
of the Deputy Commissioner is a valid mortgage 
of the right, title and interest of the mortgagor in 
the grant, but the mortgagee runs the risk of having 
his grant resumed. 8o long, however, as the Deputy 
Commissioner does not take action to resume the 
grant, the mortgage holds good and can be legally 
enforced. L B Po Maung v. R. M. C. E. M. Chetty, 
12 Bu.! L. T. 166 42 

CO-SharCrS ■well, rights of^Right to 

irrigats lands through lands belonging to co-sharer, 
extent of — Presumption, 

Where several persons are joint owners of a 
common well, it is implied in their covenant of 
partnership in the well that each co-sharer shall have 
a right to take water through the more adjacent 
fields. The line of irrigation, once determined, cannot 
be altered at the caprice of any co-sharer, and it is 
a fair presumption that the shortest line of lead 
would be that selected by the co-sharers. L Jang v. 
Dooar, 2 P. W. R. 1920j 2 U. P. L. E. (L ) 18; 12 P. 
L. R. 1920 104 

COSfSv award of, out of deceased plaintiff’s estate — 
Discretion of Court. See Civil Pbocedurb Code, s. 

35 1 18 

. aifordcd to plaintiff^Death of plaintiffs 
Attorney, whether can realise costs from opposite 
party. 

Where costs are awarded to a party and he dies 
before they are realised, and his legal represen- 
tatives are unable to pay his Attorney’s costs, it 
is open to the Attorney to ask the Court for an 
order for direct realisation of his costs from the 
opposite party. C Harnandrot v. Gootibam, 46 0. 

1070 69 1 

COUI*t**fG6f refusal to allow deficiency in, to be 
made up — Whether question of law. See Civil 
Procedure Code, s. 1 lO 400 

Court Fees Act (VII c>f 1870)9 $■ 7 

(tv) (C)) Sch- llfArti 17— Buif /or declara- 
tion that decree passed against plaintiff shall not 
affect him, whether mutinainable — Prayer for 
general relief, effect of— Injunction, prayer for, 
whether necessary sConsequeniial relief. 

The mere prayer for geueral relief is not neces- 
sarily a prayer for consequential relief so as to 
take the suit out of the class of suits for declaration 
only. 

Plaintiff sued for a declaration that a certain 
decree being based on fraud shall not affect his 
rights and for any other relief which the Court 
might deem fit to grant. The Subordinate Judge, 
holding that this was a suit for a declaratory decree 
fknd other consequential reUef| called upon the 


plaintiff to pay ad valorem Court-fee and on his 
failure to do so, rejected his plaint, The plaintiff 
appealed: 

Held, (1) that the suit as brought was one fora 
declaration only; 

(2) that a suit for a mere declaration was not 
competent in this case, unless followed up by a 
prayer for consequential relief by injunction or 
otherwise; 

(3) that the Ponri ought to have allowed the 
plaintiff an opportunity to amend his plaint so as 
to inclnde the necessary prayer for conseqaential 
relief by iujonciion or otherwise. L BuA 
Ladha Mal, 2 U. P. L. E. (L.) 87 


SS.7 (IX), 12 —Civil Procedure Code 

(Act V 0/1908*, O.VII,r. V— Suit dismissed for 
insuffciency of siamp^ Appeal, whether lies — 8ui 
for redemption or foreclosure for adjudged sum^ 
Appeal — CourUfee payable. 

An appeal lies from an order of a Court dismissing 
a suit or appeal on the ground that the plaint or 
memorandnm of appeal is insuflSoiently stamped, 
wheie a question of law such as the interpretation 
of the Court Pees Act is involved. 

In a snit for redemption or foreclosure of a mort- 
gage where the question raised in appeal is the 
right to redeem or foreclose for an adjudged sum, 
the Conrt-fee payable on the memorandam of 
appeal will be governed by section 7, clause IX of 
the Court Fees Act, that is to say, will be according 
to the value of the principal mortgage money. ]f| 
however, the memorandam of appeal challenges 
the amount to be paid or received by the appellant^ 
the fee will be assessed on the difference Iratween 
the sum awarded (as payable or receivable) by the 
lower Court that and maintained as due in ihei 
memorandam of appeal. O Guuani v. Banwabi, 22 
O. C. 289 733 

s. I9-C, scope of — Court-fees paid on Will 

— Death of beneficiary before full administration— 
Probate of beneficiary*8 Will — Court-fee, whether 
payable — **Estate,** meaning of. 

The ’’estate” referred to in section 190 of the Court 
Fees Act means the property of a deceased person, 
and it is impossible to dissociate the identity of the 
person from the property in the meaning of the 
word. 

Section 19 0 of the Court Fees Act only provides 
for cases where a fresh grant of Probate of a Will 
or Letters of Administration of the estate of the same 
person becomes necessary and the fees have already 
been paid in respect to the whole or part of the 
property comprised in the estate of the deceased 
person. . 

There is nothing in the wording of the section 
which can be so constrned as to support the con- 
tention that when a beneficiary under a Will dies 
before the estate of the testator is fully administered 
and Probate is taken out of the Will of the benei 
ficiary, then no Conrt-fees are required to be paid m 
respect of that portion of the beneficiary’s esta^ 
which be has taken under the previous Will and in 
respect of which Court.fees have already been paidi 
Pat Bhagwati Sarah Simoh v. Becbstabt or 
5 P. L. J. 86; (1920) Pat. 81 7QS 
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Criminal Procedure Code (Act V of 

l6BB}^p4nal Code {Act XLV of ISQOJ , te. 420, 
477— FlfiJuobitf eeeurity — Document presented to Sub- 
Registrar by executant hut taken hack before registra- 
tion and destroyed — Civil suit filed— Criminal trial, 
whether advisable. 

The petitioner executed a kabala in favour of 
the complainant and presented it for registration, 
but took it back from the Registrar before regis> 
tration on the pretext that he could not understand 
whether it wae a mortgage or a kuhala, and having 
thuB obtained possession of the document tore it 
to pieces. The complainant preferred a complaint 
and also instituted a Civil suit for speoi&o perfor- 
mance of the contract. The Sub-Registrar did not 
complain. On the contrary when asked by the trying 
Magistrate to report on the case he reported in 
favour of the petitioner: 

Held, that having regard to the ciroumstances 
of the case it was inadvisable that a charge under 
section 420, or section 477, Indian Penal Code, should 
be enquired into by a Criminal Court. C Hiba La£i 
Ghobb V. Makhan Lal Daw, 80 C. h. J. 176; 21 Ob. L. 
J. 16 04 

— ss. 4 (O), 190 —Cuttle Trespass Act 

(I oj 1871^, s. 20— Magistrate empowered to take 
cognisance of offences, whether can take cognisawe of 
offence under s. 20, Cattle Trespass Act. 

A Magistrate of the Second Class, who is authorised 
under section 190 of the Criminal Procedure Code 
to take cognisance of offences upon receiving com- 
plaints, has power to take cognisance of complaints 
under section 20 of the Cattle Trespass Act. B 
Empbrob V. Vishvanatha Vishnu Joshi, 21 Bom h . R 
1084; 4i B. 42: 21 Ca. L. J. 66 495 

S» 46 (3)— Arrest of offender— Use of 
more foroe than is necessary. See Penal Code s 

99 577 

■ SS« 879 89»439 — Absconder — Forfeiture 

of property-^Application to set aside forfeiture 

Proclamation, validity of, whether can he questioned 
— Failure to specify date of proclamation, effect of— 
Proclamation allowing less than thirty days for ap. 
pearance, validity oj ■ Revision-High Court, power 
of, extent of, 

A person applying under section 89 of the Crimi- 
nal Procedure Code to set aside an order of forfei- 
ture of his property cannot contest the legality of 
the proclamation under that section, but 
there is nothing to prevent the High Court from 
oonsidering it in the exercise of its revisional 
jurisdiction. 

An order under section 87 (3) of the Criminal 
Procedure Code, stating that the proclamation was 
duly published but omitting to specify the date of 
the publication, cannot be considered as conclusive 
evidence that the requirements of section 87 have 
been complied with. 

Where a proclamation under section 87 of the 
Criminal Procedure Code does not give thirty davs 
for the appeamnce of the acousefl, the proolamatiM 
18 invalid and the subsequent proceedings following 
upon It are liable to be set aside. L Emperor « 
Multan Singh, 32 P R. 1919 Cb., 21 Ca.L.J. 210 994 

' a to search warrRTh* 

“• 8 See Bdbma 

— S. 103(2), Boopa of. S«F*x*i, Co^J 

24 ^ 


Criminal Procedure Code^ontd. 


ss- 107, 439 —Order requiring security 

to keep the peace made without enquiry, legality of 

Accused willing to give security, effect of— Revision, 
maintainability of. 

It is illegal to make an order requiring a person to 
furnish security to keep the peace, without any 
mquiry as to whether he was likely to commit a 
breach of the peace, or was otherwise a proper 
subject for proceedings under eection 107 of the 
Criminal Procedure Code. 

The fact that a person has, in obedience to an 
order, expressed his willingness to furnish the 
security demanded to keep the peace, is no bar 
to his inoving the High Court to set that order 
aside. A Cuandeb Subkhab v Emperor, 21 Cb. L 
J. 69 41 I 

SS- 107, 1 45 f Proceedings under 

«• 146— Order dropping proceedings vmder s. 145 
and directing proceedings under s. 107 — Revision- 
High Court, interference by. 

Where by am order of a Magistrate proceedings 
under section 145, Criminal Procedure Code, are 
dropped, because proceedings under section 107 
would meet the case, and proceedings under the 
latter section are actually pending, the High Court 
will not interfere in revision with the order dropping 
proceedings under section 146. 'C Jharu Khan v 
Sarada Charan SiKDAB, 21 Ce. L. j. 184 014 

' _ " " ' S* 107— Security to keep peace, when to he 

^rnanded— Consent of accused, whether su^ient— 
Evidence, independent, whether necessary. 

To justify an order to furnish security to keen 
the peace, there must be evidence on the record 
tbnt the persons from whom security is demanded 
are likely to commit a breach of the peace. The 
mere consent of the persons to be bound down is 
not sufficient: the fact of a likelihood of a breach 
of the peace must be established by independent 
^st^mony on oath. A JaqdatTewari u. Emperor, 2 
u. r. h. (A ) ^8j 21 Cb. L. J. 176 7RA 

tctfTWBscs caste-fellows of 
accused — Evidence, value of , ^ 

The mere fact that some of the witnesses produced 

whom proceedings have been 
instituted under section 1 10 of the Crimtall Pro 

eediwe Code, are his oaste.fe 11 ows, is not by itse^^ 

a^snffioient reason for discrediting their testimonl 
O Hohan V. Empbboe. 6 O. L. J. J & 

value of— Corroboration, whethernecessarv—O^^^^^i 

of the «t .ed^7”?gIrd1o‘?h^'’‘'‘“'"^ 
of daooity, instituted ?^odinga against” th° 

" P^^edSt coder 

tnAfc ftfinstrAf A m x 

initiating proceedings^uX secl^nn 
Criminal Procedure Code but in ^ ^ 

the evidence against thn «« circumstances, 

satisfactory ^ery 

him under section 118 of ^e^Codft de»nanded of 

Statements of approverA Trt * 

oases implicating the accused i ^*®6rent dacoity 

section 110 of the Criminal 

vnmmai Procedure Code ono-ht 
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Crlm In al Procedure Code— costd. Criminal Procedure Code— oantd. 

to be left oot of consideration, if there is nothing 
to corroborate them. 


Where in a proceeding nnder section IIC of the 
Criminal Procedure Code the prosecution witnesses 
for general repute say that they believe the accused 
to be a thief or a dacbit, but in cros8«ezamination 
they admit that their suspicion is the outcome of 
house searches and arrests by the Police, the accused 
is entitled to the benefit of the admission by the 
prosecution witnesses as to the origin of their 
suspicion. Where there is positive evidence for the 
defence that the accused is a good man, it is not a 
sufficient reason for casting it aside to say that 
pioof of malice against the accused on the part of 
the prosecution is wanting. C Subbndra Nath u. 
Dmpebob,^ 21 Cb. li. J. 170 776 

Claim based on suhstantial grounds 


— Order directing party to establish claim in Civil 
Court, legality of. 

Where in a proceeding under section 183 of the 
Criminal Procedure Code the Magistrate finds that 
the claim of right set up is based on substantial 
grounds, he has no jurisdiction to make an order 
directing that party to establish his claim in a Civil 
Court. C Peart Lal Mullick v Subekdba Eishork 
Mitteb, 24 C. W. N. 247; 21 Ob. L. J. 87 467 

. -...I ■— s« 1 33 — Obstruction to public river causing 
damage to aoners-^ Order directing removal of 
obstruction, legality of — Public river-^Riparian 
oumers, rights of. 

An order directing the removal of a dam con* 
structed across a public river, which amounts to 
unlawful obstruction pf the river and causes damage 
to the lower riparian owners, is justified under 
the provisions of section 1^3 of the Criminal Fro* 
cedure Code. 

No riparian owner is entitled to obstruct a public 
river. O Jagan Nath v . Chandrika Prasad, O. L. 
J. 616; 21 Cr. L. J. 65 407 

ss. 144, 145, 146, 435, 439-* 

Preliminary order under s. 146, interference utith, 
in revision, whether competent^Order under s. 146 
dxiring subsistence of another order under s. 144, 
legality oj — Joint possession, applicability oj s. 145 
(H) to -^'Evicted,* meaning of — Receiver appoirUment 
of, under s. 145, powers of, extent of— Attachment, 
otder of, scope of — Attachment of moveables, validity 
of ^Enquiry when Hval lessees claim under separate 
trustees — Revisional powers of High Court, when 
to be exercised — Government of Jndta Act, 1916 (6 
^6 Geo. V, 0. 61). s. 107. 

It is competent for a Divisional Magistrate to 
initiate proceedings under section 145, Criminal 
Procedure Code, duiing the subsistence of an order 
passed by a Sub-Magistrate nnder section 144 of 
the Code. 

The High Court will nut oxdinarily interfere 
with a preliminary order under section 14^ of the 
Criming Procedure Cede except where such order 
is manifestly illegal. 

Ihe wprd ‘evicted’ in section 145 (6) applies to 
oases where a person is found to be disentitled to 
the extent of possession which be claims as well as 
to cases where he is found not to be entitled to 

possession nU. 


Section 146 of the Criminal Procedure Code is 
not applicable where the contesting parties are 
entitled to joint possession. 

An attachment under section 146 of the Criminal 
Procedure Code connotes more than a Civil Court 
attachment and implies the taking and keeping 
possession of the property attached by the Magis- 
trate. 

There is no objection to the appointment of a 
Beceiver under section 145 of the Criminal Pro- 
cedure Code, though the powers of such Beceiver are 
not those of a Beceiver appointed under section H6 
(2) of the Code but are limited to taking posses- 
sion of the properties and submitting an inventory 
thereof. 

Section 146 of the Criminal Procedure Code does 
not give powers to a Court to attach moveables. 

Per Sadasiva Aiyar, J,— The High Court can inter- 
fere with orders nnder Chapter XII, Criminal 
Procedure Code, only by virtue of the powers vested 
in it by section 107 of the Government of India' 
Act. . 

A Magistrate can take action under section 146 
of the Criminal Procedure Code when rival lessees 
claiming under separate trustees to be in actual 
possession are likely to cause a breach of the 
peace. M Gopala Aitar v. Ebishnasawmt Itbb, 11 
L. W. 469; 21 Cb. L. J. 73 473 

s. 145 — Evidence, order of taking of-- 

Procedure — Title, question of, whether can he in* 
vestigated. 

Although there is nothing in section 146, Criminal 
Procedure Code, to suggest which party should 
begin the case, it is unusual for the second party 
to begin bis evidence. 

In a proceeding under section 145 the Court is 
in no way concerned with the question of title, 
it has merely to consider and investigate the 
question of possession. Pat Bam Pabsad SahD v , 
Empxrob, 21 Cb. L. J. 136 616 

S8» 145,429, 435, 439— Got'smment 

of India Act, 1916 (5*6 Geo. V, c, 61), s. 107— 
Letters Patent (Cal,), cl. 85— Proceedings wsder $, 
145, Cr.P. C.— Failureto joinparty, wfiether error of 
jurisdiction ^Irregularity - Revision— High Court, 
power of interference of— Difference of opinion 
between Judges — Procedure — Opinion of senior Judge, 
whether to prevail. 

When on an application to the High Court nnder 
section 107 of the Government of India Aot, there 
is a difference of opioion between the Judges the 
decision of the senior Judge prevails. 

Sections 436 and 439 of the Criminal Procedure 
Code must be read together, and if a case is out- 
side section 436, section 439 cannot apply to it. 

The Criminal Procedure Code has not overruled 
the provisions of section 36 of the Letters Patent. 

Even if the provisions of section 86 of the 
Letters Patent do not apply to a case not coming 
before^ the High Court in its original or appellate 
jurisdiction, in the absence of any provisions to 
the contrary, in the case of a difference of opinion 
between the Judges, the decision of the senior 
Judge should prevail in accordance with the pri&oiple 
laid down in section 86 of the Letters Patent. 

Per He%obould, J, — The omission to join a * 
party in proceedings under section 146 of At 
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Criminal Procedure Code — Gontd. 

CrimiiiBl Frocednre Code is not an error of juris* 
diction. 

Per Shamsul Huda, J . — There is no anthoritj for 
the proposition that the High Court’s power of 
superintendence over inferior Courts is oon&ned to 
questions of jurisdiction alone. This power can be 
exercised, not only where inferior Conris act without 
jurisdiction or refuse jurisdiction, but also when these 
Courts commit an illegality or a material irregularity. 
C Moiiram BawAH v Mbijan Sardab, 24 C. W. N. 97| 
81 C. L. J. 188; 21 Ce L. J. 26 I 69 

— : s. 145, order under, Jorm of — Joint posses- 

aion of disputed properties — Criminal proceedings, 
validity of. 

An order under section 146 of the Criminal Pro* 
oedure Code shonld merely declare whom the Magis- 
trate finds to be in actual possession of the property 
in dispute, regarding which proceedings have been 
taken to prevent a breach of the peace. 

Where parties are in joint possession of property 
in. dispute, a Magistrate has no jurisdiction to take 
action under section 146 of the Criminal Procedure 
Code. Pelt JoGEswAR Das V. Emperor, (1919) Pat. 
47Pi 21 Cb. L. J. 224 1003 

SS. 1^,435, 439 — Possession, dis- 

• pute as to, enquiry into — Refusal of Magistrate to 
examine witnesses — Irregularity— Bevisiwi by High 
Court, whether competent — Order based only on local 
inspection, validity of. 

Where a Magistrate declines to receive oral evi- 
dence in an enquiry under section 14'^, Criminal 
Procedure Code, his proceedings can bo revised by 
the High Court. 

A decision as to possession based solely on local 
inspection is not what section 146 of the Criminal 
Procedure Code contemplates. M Sbeemanavedava 
Rajo V Parapbavan Naidd, 38 M. L. J. 73. (l9;J0j M 
W. N. 128j 27 M. L. T. 8^• 11 L W. 2i6, 21 Cb. L. J. 

^ 254 

' S« 145, proceedings under— Civil Proce. 

dure Code (Act V of O. XXI, r. 36 < J 

pnsbession under, nature of— Dispute between judg- 
menUdebtor and decree-holder— Possession delivered 
by Civil Court in ezecuiion of decree— Criminal 
proceedings, legality of. 

Where in execution of a decree possession of pro- 
perty is delivered to the decree-holder under Order 
XXI, rule 86 (1), of the Civil Procedure Codo, the 
property cannot form the subject of proceedings 
under section 145 of the Criminal Procedure Code 
at the instance of the judgment-debtor, inasmuch 
as the dispute between the parties has been 
adjudged, and a Magistrate, who starts such proceed- 
ings, acts illegally and without jurisdiction 

Posaesaion delivered under Order XX 1, rule 36 (!' 
of the Civil Procedure Code, is actual possession and 
not symbolical or formal possession. Bswabi 

Gir V. Bhobanbswari Kokr, I P L. T P 6 P L J 
104, (I920J Pat. 7*. 2 U. P. L. B. (Pat.) 21, 2l Cr! 

L J* 200 984 

SS. 164, 533 — JincZence Act (I of 1872J 

Ir oral, made before a 

Ma^tsiraief admtsstbtlity 

For Shah, J.—A confession made to a Magistrate 
during the course of an investigation which ia not 
reduced into writing is inadmissible in evidence 

’ ^ proved by oral evidence. 

■ Per Haytoard, J . — An oral eonfesaion made to a 


Criminal Procedure Code— coutd. 

Magistrate is prima facie relevant under sections 
21 and 26 of the Evidence Act, though it has to bo 
proved by oral testimony and not by the production 
of any writing duly recorded by any Magistrate 
under section 80 of the Evidence Act. H Emperor v. 
Mardti Santo More, 21 Bom. L. R. 1066; 21 Cb. L. J. 

65 465 

— - S. statement by prisoner in jail 

implicating another, whether admissible —Suspicion, 
conviction based on, legality of. 

A statemeut made by a prisoner undergoing a 
sentence of imprisonment, implicating another per- 
son in the commission of the offence for which he 
was convicted and subsequently retracted by him 
when produced as a witness, is not admissible iu 
evidence against that other person. 

A oonviotion based on mere snspioion is bad 
A Noor V. Emperor, 18 A. L. J. 87, 2 U. P. L. B 
(A.) 37, 21 Cr. Tj. j. 189 893 

SS. 179, 181 (2)— Penal Code (Act 

XLV of 1860^, s. 4DS— -Criminal breach of trust— 
Offence, what constitutes — Offence committed at one 
place, whether can be tried at anotftcr —Jurisdiction, 
The gist of the offence of criminal breach of 
trust is the dishonest misappropriation, conversion 
or disposal of the property: the loss to the com- 
plainaut is a consequeuce of the breach of trust 
and not necessarily an integral part of it. 

Complainant authorised the accused to withdraw 
certain money belonging to the complainant at 
Rangoon and to transmit it to him at Maymyo. 
The accused withdrew the money but failed to 
remit it to the complainant. He was prosecuted 
for criminal breach of trust at Maymyo: 

Held, that inasmuch as the money had been 
received, retained and misappropriated at Rangoon 
the Rangoon Courts alone had juriadiotiou to try 
the case. UB Abddl Salam V. Ramnbwal Singh 8 
U. B. R. (l«19) 172} 21 Ob L. J. 149 6/7 

' SS# 1 92, 439, 529 — ReMsion — Point 

not urged before trial Magistrate or Sessions Judge 
whether can he taken in revision— transfer of 

case by Magistrate not authorised to transfer— 
Irregulainty. 

Where a point is not urged in the Court of first 
instant or before the Sessions Judge on appeal, the 
High Court will not interfere in revision unless 
there baa been a miscarriage of justice 

Thetronsferby a Sab- Divisional Magistrate of a 
case under section 192, Criminal Procedure Code 
when the case has already been transferred to him* 
by the District Magistrate, ia a mere irregul^ty 
^vered by section 629of the Code. Pat Ydsdp At i 
Kuan v. Emperor, 21 Cb. L. J. 96 aQ« 

— : I95,476~0rder diVccfiny prouecu 

Uon for forgery -Documents alleged to ^jJZed not 

produced sn sanction proceedings-Order, legalUyT 

N and a produced two bonds in the ciurse 

the defendant in both suits, file/a comolaint a^' ^ I 

N and S , under section 41 7 of the Penal CoHa 

that he had been deceived into ’ alleging 

Evidence was recorded and the bonds 

Court witness, who was of the opinion th^t * 

tiona had been made in them.*^Warranto 

were thereupon issued. On the dato of ^ 

alone was examined but the two bon i C. 

dued by hi^ o, ia 
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were discharged. Subsequently the Magistrate 
oommenoed proceedings under section 476 of the 
Criminal Procedure Code and finally ordered the 
prosecution of both If. and S. under section 471 of the 
Penal Code. Jf. and 8 . moved the High Court on the 
revision side: 

Held, that as the bonds were not given in evidence 
daring the proceedings to which the petitioners were 
parties, the Magistrate had no jurisdiction to take 
action under section 476, Criminal Procedure Code. 
L Kanas Ohand V. Emperor, 21 Cr L. J, 7, 4 P. W. 
E. 1920 Cr., H P. L. R. 1920 55 

S. 1 95— Penal Code (Act XCV 0/I86O;, 

8. 193 — Sanction to prosecute granted "by Muneif— 
Order affirmed hy District Judge — High Court, 
ii/hether can interfere — Sanction to prosecute for 
perjury, when to he granted — Perjury, conviction 
for, when can he upheld— Practice— Patna High 
Court, whether hound to follow, practice of Calcutta 
High Court. 

Where sanction to prosecute given by a Mnnsif is 
confirmed on appeal by the District Judge, the 
High Court has power to interfere with the order 
of the District Judge under section 196 (6; of the 
Criminal Procedure Code. 

Where there is great delay in applying for 
sanction to prosecute for perjury, and where the 
Magistrate would have to determine the question 
by merely weighing the evidence on both sides 
sanction ought not to be granted. 

No person can be convicted under section 193 of 
the Penal Code except on proof that it is impossible 
that the statements of the party accused made on 
oath can be true. 

Where there is a general practice sanctioned by 
concurrent decisions in the Calcutta High Court, 
the Patna High Court will not depart from it. Pat 
Paoarath SiNOH V Ratan Singh, 5 P. L. J, 23| 2i Cr. 
L. J. 146; (1920) Pat. i40 673 

S. 195 —Sanction to prosecute Sanction 

based on circumstantial evidence, validity of. 

In the absence of any direct evidence, the 
existence of circumstantial evidence is sufficient to 
justify an order grantiug sanction to prosecute, 
pat Gaubi Shankar Prasad v. Baldbo Soeri, 21 
Cr, h J. 180 884 

SS« I95t 476 — Penal Code (Act XLV of 

1860^, s. 211 — Sanetton to prosecute, when to he 
granted— Prosecutor actuated by enmity — Procedure 
—Court, duty of. 

An application for sanction to prosecute should 
not be granted where it appears that the object 
of the applicant is not to vindicate public justice 
but to satisfy private spite. If in such a case the 
Court is of opinion that proceedings ought to be 
instituted in the interests of justice, it should proceed 
under section 476 of the Oriminal Procedure Code. A 
Sheikh Sanaoo v. Emperor, 21 Cb. L. J. 64 416 

—— — SS« 195 (6)» 473— Sanction to prosecute 

— Period of sanction, expiry of— Order directing 
prosecution under s, 476, legality of — Interpretation 
of Statutes. 

Sanction to prosecute was granted by a Muusif, 
On appeal to the District Judge it transpired that 
more than six months had elapsed since the date 
of the sanction; the District Judge aooordinglj 
revoked the sanction, but dheoted t'he proseomtiou 
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of the accused under section 4?6, Crimjuai f i^ocednra 
Code. On revision to the High Court: 

Held, that the order of the District Judge was 
illegal and must be set aside. 

Section 476 of the Criminal Procedure Code must 
be read consistently with section 199 of the Code, 
It is a well-known rule of oonstruotion that each 
part of a Statute must expound every other part. 
Pat Lalji Tewabi V . Emperor, l.P. L. T.i47} (19201 
Fat. 125; 21 Cb. h. J. ISO 894 

— — SSa 202* 204 — Cognisance of case— 

. Complaint — Magistrate, power of, to issue summons 
—Enquiry, whether necessary. 

A Magistrate has full power, upon receipt of a 
complaint, to issue a summons to the person accused, 
if he believes in the truth of the complaint. If 
he finds there are good grounds for proceeding, it 
is not necessary for him to call for an inquiry 
beforehand. Pat Abdul KfiALiquE v. Subja Singh 

21CrL. J. 220 1004 

— — ■ i> sSb 209f 2I3| 436*'Catfe triable by 

Court of Session — Accused discharged by Magistrate 
^Commitment to Sessions ordered hy District Magis- 
trate-Duty of Magistrate making inquiry. 

When a Magistrate holding an inquiry into a 
case triable by a Court of Session has certain evi- 
dence put forward by witnesses which would make 
out a prima facie case, it is his duty to make an 
order of commitment. It is not open to him, in 
commenting upon the truth or otherwise of the 
depositions made to him, to discuss the probabilities 
of the evidence being true. 

Where in such a case the aconsed is discharged 
by the Magistrate, the District Magistrate has power 
to examine the evidence and if he finds a prima 
facie case established against the accused, to make an 
order of commitment to the Court of Session. Pat 
Balmakund Das v. Empbrob 21 Cb. L. J. 202 986 

SS. 209» 2I0» 2\3— Case triable by 

Court of Session — Enquiry by Magistrate — Prima 
facie case made out— Magistrate, whether can try 
case himself — Procedure. 

Where a prtma facie case is made out against an 
accused person in the Court of a Magistrate, and 
the case is triable exclusively by a Court of Session, 
the Magistrate ought to commit the accused for 
trial by that Court, and not dispose of the case 
himself. A Sardeo v. Sabjoo, 21 Cr. L. J 61 413 

SS.2I5, 478 •fjetters Patent (Mad.i^ 

cl. 16 — Trial of civil suit on Original Side of High 
Court— Commitment under n. 478, Cr. P. C , to 
Sessions— Appeal against order of commitment, main- 
tainability of. 

No appeal lies against an order of commitment 
made under section 478, Criminal Procedure Code, 
by a Judge presiding on the Original Side of the 
High Court in the course of the trial of a suit, 
except under the provisions of section 26 of the Code. 

Clause 6 of the Letters Patent is controlled 
by the specific provisions of section 1:16, Criminal 
Procedure lode. M Vbnk<it-.oibi Aitab v. K.M. 
Firm, 87 M. L. J 652; 10 L. W. CdS; 21 Cb. L. J. 28; 

43 M. 361 172 

■ ■ SSp 227f 2289 Z29— Sessions trial— 
Charge, material alteration m, at close of trial, lega- 
lity ©/—Sessions Court, power of, esteense 0 /— 'Pre- 
judice to accused. 

W here upon the trial of bb: aoensed pezioa upon 
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speciBo charges m a Court of Session, it is found 
at the oonolusion of the trial that the charges as 
framed disclose no offence against the accused, it 
is illegal and prejudicial to the accused to alter 
or amend the charges and to convict him thereon 
without affording him an opportnnitj of meeting 
the altered or amended charges. The fact that 
the accused cross-examined the prosecution wit- 
nesses to prove the nnsustainabilitj of the charges 
as originally framed, is no gronod for holding that 
by substantially altering the charges the accused 
was not prejudiced. 

A. Court of Session is not a Court of original 
jorisdiction, and, though vested with large powers 
of amending and adding to charges, can only do 
so with reference to the immediate subject of the 
prosecution and committal, and not with regard to 
matter not covered by the indictment. M Mutiiu 
Gounoan V. Empbrob, (1920) M. W . N . 149; 11 L W^. 
317t 21 Cb L. J. 67 409 

V appticahilit]/ of — Penal 


Code (Act XLV of 1860^, ss. 109, 363 — Person charg- 
ed tritk kidnapping^ whether can be convicted of abet- 
ment of the offence. 

Section 236, Criminal Procedure Code, which must 
control section 237 of the Code, only applies when 
from the evidence led by the prosecution it is 
doubtful which of the offences has been committed 
by the accused. But if the evidence which baa 
been led by the prosecution leads to one result and 
one result only, it cannot possibly be said that it is 
doubtful which of the offences has been committed 
by the accused. 

A person charged with an offence under section 
363 of the Penal Code cannot be convicted of an 
offence under that section read with section 109, where 
he was not charged with that offence. Shbo- 

BATXi V. Emperor 21 Cb. L. J. 41 2S2 

— ■■ Si 239 — Joint trial of several accased for 

offences not arising out of same transaction, legality 
of — “rronsacfioa”, meaning of. 

If accused persons have been wrongly tried 
together in respect of offences which caunot be 
jointly tried together legally in poiut of law, the 
oonviotion so obtained against them is illegal and 
void and cannot stand. It is not a mere irregularity; 
it is a question of substance, and not of form. 

If several accused start together for the samo 
goal, this suffices to justify tbeir joint trial under 
seotion 233 of the Criminal Procedure Code, even 
if inoidentally one of those jointly tried has done 
an aot for which the others may not be responsible. 

The foundation for the procedure laid down in 
section 239 of the Criminal Procedure Code is the 
association of two persons concurring from start 
to Bnish to attain the same end. 

Community of purpose or design and continuity 
of action are essential elements of the connection 
necessary to link together different acts into one and 
the same transaction. In such cases the acts alleged 
to be connected with each other must have been 
done in pursuance of a particular-end in view and as 
accessory thereto. Pat Tbpanidhi Gobinda Ohandba 
V. Bmperob, 6 P. L. J. 11; 21 Cb. L. J. 161 769 

■ Si 249 — Penal Code (Act XLV of 1S60) r 
m— Prosecution under $, iSZ-Magistrate, power*of 
(0 canesfr eummons. * 
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Where upon receipt of a Police report that one 
J. had given false information to the Police against 
certain persons a Magistrate ordered the proseout 
tion of J. under section 182 of the Penal Code, but 
subsequently upon receipt of another repor- 
in another case that the information given by J, 
was true, he ordered the summons issued for the 
attendance of J. to be cancelled: 

Held, that the Magistzate had full power to cancel 
the summons under section 249 of the Criminal 
Procedure Code. Pat Nathu Thakdb v. Emperob, 1 
P. L. T. 28; 2 U. P. L. R. (Pat.) 27) 21 Cb. L. J. 184 


“ • Sa 250— Complaint found to be false and 
frivolous or vexatious — Compensation, order for, 
legality of — *'Frivolous*\ meaning of. 

An order for the payment of compensation under 
section 260 of the Criminal Procedure Code can be 
made in a case which is false as well as frivolous or 
vexatious. 

“Frivolous” moans "trifling” “silly”, or "without 
due foundation.” N Jaina v. Santokdas, 21 Cb. L. J. 

0=., 249 

' ' ' Si ZoUf construction of — Compensation, 
liability to pay, extent of-~**lnjormaiion,’‘ meaning of. 
Section 26u of the Criminal Procedure Code is a 
penal section and must be construed strictly. Words 
ought not to be introduced into it which would extend 
the liability to pay compensaiion to any person 
beyond the actual complainant or person who gives 
the information on which the case is instituted. 

Per Pratt, J . C . — “Information” in section 350 of the 
Criminal Procedure Code is limited to the informa- 
tion given and entered in the cognizable register 
under section 164 of the Code. S Walimahomed y. 
Emperor, 13 S. L. R. 166; 21 Cb. L. J. 49 40 1 

SS. 306, 423 (c) —Trial by J'ury— 

Appeal^ Appellate Court, powers of— Appellate Court 
whethei' can interfere in absence of misdirection 
where Jury have acted on mere circumstantial evid* 
ence — Misdirection, 

In the case of a trial by Jury the questions that 
can be gone into by the AppeUate Court lie within 
an extremely narrow compass, and that Court will 
not interfere with the unanimous verdict of a Jurv 
Whore ia a trial bj Jury, the Jury, haring been 
properly ,varnBd and properly directed, deliberately 
by their verdict came to the conolueion that the 

circumstantial e^denee given in the case connected 
the accused with the guilt and convicted him- 
Held, that in the absence of misdirection, the Hieh 
Court would not interfere merely on the gr^nd 
that the Jury Lad convicted on ciroumatantral 
evidence alone. C Mohini Mohan Ghose T 
PEEOR, 46_0. amj 21 Cb. I, j. 8 

jj. applicable to apveaU - 

d^_oumm*nt 0 / appeal-Coete, whether fe 
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record of the evidence as required by section 866 of 
the Criminal Procedure Code, he commits an irregu- 
larity which vitiates the trial. A ITdit Karain v. 
Emperor, 17 A. L. J. 1146; 21 Cb- L. J. 28 1 72 

SSb 367i 42^— Appellate Courts duty off 

to write judgment in accordance with law. 

The provisions of section 867 of the Criminal Pro- 
cedure Code have been made applicable to appellate 
judgments by section 424 of the Code, and it is the 
duty of an Appellate Court to decide the points 
raised in appeal and to write a judgment in accord- 
ance with law. L Bindra Ban v. Emperor, 2 U- P. 

L. R. (L.) 44; 21 Cr. L. .T. 223 1007 

■ ■ SSa 367) ^23— -Magistrate, failure of, to 
write proper judgment — Appeal -Procedure. 

Where in an appeal to the Court of Session, the 
Judge finds that tbe Magistrate has not written a 
judgment in conformity with the provisions of 
section 367 of the Criminal Procedure Code, the 
correct procedure is to accept the appeal and to 
remand the case for hearing de novo. Section 423 
of the Code does not authorise the retention of an 
appeal on the file of the Sessions Judge when 
asking for a judgment which the Magistrate has 
failed to record. M Kardppiah Fillai, In re, (1^20) 

M. W. N. 120; 11 L. W. 308; 21 Cr. L. J. 62 404 

s. 403 -Accused, trial of, for specific offence 

— Acquittal — Subsequent trial on same facts for same 
offence, legality of. 

Where a person is tried for a specific offence and 
is acquitted, he cannot subsequently be tried for 
the same offence upon the same facts. A Rah 
Chander V. Emperor, 18 A. L. J. 85; 2 U. P. L- B« 
(A.M6i 21 Cb. li. J. 164 772 

8S. 406, 435, 436, 439— PerwJ 

Code (Act XLVoflSQO), ss. 147, SO^—Enquiry 
by Magistrate — Petition by complainant to District 
Magistrate for commitment to Sessions, rejection of 
-—Accused acquitted in respect of offence under s. 
147 and discharged in respect of offence under a. 304 
—Sessions Judge, order by, directing commitment^ 
legality of. 

The Police charged the accused before a Sub- 
Magistrate under sections 147, 323 and 325 of the 
Penal Code. During the course of the enquiry P. W. 
No. 1, who had initiated proceedings before the Police, 
applied to the District Magistrate to commit the 
case to the Sessions Court. The District Magistrate 
rejected the petition, holding that the petition was 
incompetent and that the Police alone had a locus 
standi to move in the matter. Tbe Sub-Magistrate 
acquitted the accused of the offence under section 147 
of the Penal Codo. After the termination of the trial 
P. W. No. 1 applied to the Sessions Judge under 
section 436, who ordered the committal of the accised 
under sections 147 and 804 of the Penal Code: 

Held, (1) that the committal under section 147, 
Indian Penal Code, was illegal as the accused had 
been acquitted in respect of the charge under that 
section 

(2) that the commitment under section 304 was 
valid as the Sub-Magistrate, who had evidence of 
facts pointing to an offence under that section, must 
bo deemed to have impliedly discharged the accused 
gi that offence and it wai competent for the Sessions 


J udge to set aside that border auo motu. M Cand. 
Appabazd V. Emperor, 10 h. W. 621; 38 M. L J. 194; 
21 Cb. L. J. 9i; 43 M. 380 49| 

* ■ — — Sa 41 7 — Appeal against acquittal — Power 
of Government to prefer appeals, exercise of— High 
Court, duty of —Procedure. 

The power of appeal under section 417 of the 
Criminal Procedure Code should be exercised spar- 
ingly by the Government. The disoretion to exer- 
cise that power, however, is not subject to the 
control of the High Court, and, where, in suoh an 
appeal, the Court is of opinion that the lower Court 
has acted on an erroneons view of the evidence, 
and that it should have convicted the aooosed, it has 
no jurisdiction to refuse to convict. 

As between an appeal against an acquittal and an 
appeal against a conviction, the Criminal Prooedore 
Code makes no distinction. B Emperor v. Saeharam 
Manaji, 21 fioH. L. R. 1051; 21 Cb L. J. 17 I6I 
■■ ■ ■ — Sa 42 1 — Appeal, summary dismissal of— 
Judgment, contents of See Penal Code, s 498 

" Sa 465— Sesfitons trial — JJnsoundness of 
mind of accused— Accused incapable oj making de» 
fence — Procedure. 

Where in a case before a Court of Session the 
attention of the Court is invited to the fact that 
by reason of unsoundness of mind the accused is inr 
capable of making his defence, the provisions of 
section 466, Criminal Procedure Code, make it 
obligatory on the Sessions Judge, as a preliminary 
to the hearing of evidence on the charge, to try the 
issue whether or not the accused, as he stands 
before the Court, is of unsound mind and conse- 
quently incapable of making his defence. In the 
absence of a clear finding on this point the entire 
proceedings in the Sessions Court aie vitiated. 
A JfiABBC V. Empbbob, 1 IT. P. L. R. (A.) 174; 18 
A. L. J. 63: 21 Cb L. J. 83; 42 A. 187 4^ 

S. 471 — Lunatic accused — Court, potoer of, 

to issue direction for detention— Local Government, 
order of, whether necessary. 

Section 471 of the Criminal Procedure Code, as 
amended by Act X of 1914, no longer requires a 
Court to report the case of an accused person 
suffering from mental derangement for the orders 
of Government. The Court can itself issue a direction 
for his detention in a lunatic asylum or, if there is 
no accommodation in it, in jail or some other place of 
safe custody in British India. O Emperor v. Maikd 
AuiR, 22 O. C. 2i9; 21 Cr. L. J. 46 254 

S. 476 —Order directing prosecution— 

Acensed, whether must be given opportuni^ to 
show cause. See Penal Code, s. 2C9 o86 

S. 476 -Penal Code (Act XLV of 1660/, 


ss. 114, 421 — Insolvency proceedings — Prattduleni 
transfer by insolvent — District Magistrate, direction 
by, to prosecute insolvent under e. 421, Penal Code-^ 
Order, legality of. 

Upon an examination of the records of an insol- 
vency proceeding the Dlstriot Judge discovered that 
the insolvents and others had been guilty of fraudu- 
lent transfers. He* brought tbe matter to the notioO 
of the District Magistrate with a view to the per* 
sons being prosecuted under sections 421 and 421/114 
of the Penal Code. Criminal proceedings were accord* 
ingly initiated against them. On revuioa; 
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HdZd, that tho proceedings must be quashed, as 
there was no authority in tho Criminal Procedure 
Code for the procedure adopted. A Mahadbo Sahc v. 
£upbboBi 1 U. P. L. B. (A.) 17^^; 18 A.. L. J. 50; 

Cb. L. J. 6B 408 

■ I — SS» 476> S37 — Proceedings under s 47 i, 
when should he started — PreZtmiuary enquiry, whe 
ther necessary — Enquiry, nature of Order under, 
s. 476, whether can be questioned in subsequent trial 
^^Suceessor.in.office of Magistrate making order 
under 8, 41S, whether nearest Magistrate — Case sent 
for trial to 8Uceeb6or‘in.offii:o~-Illegality. 

Proceedings under section 4?ti of the Criminal 
Procedure Code should not be taken until the 
very close of the case in which false evidence has 
been given, inasmuch as if taken earlier, such action 
is likely to intimidate subsequent witnesses and 
defeat the object of the trial. 

As a rule a Magistrate should not make up his 
mind to start proceedings under section 47'i of the 
Criminal Procedure Code against a witness before 
he has beard all the evidence in tho case 

The bolding of a preliminary enquiry under 
section 476 of the Criminal Procedure Code is 
discretionary, but it should be held, wherever it 
appears to necessary to hold it in the interests 
of justice, and wherever it is held, it must be a real 
enquiry and not me- ely a formal one, ample oppor- 
tunity being gi^en to tho accused to show cause 
why he should not bo prosecuted. 

The only way in which tho validity of an order 
under section of the Criminal Procedure ode 
can be challenged is by invoking the revisional 
jurisdiction of tho High Court, but inasmuch as tho 
exercise of that jurisdiction is purely discretionary, 
such order cannot be challenged as a matter of 
right. Therefore, a person against whom an order 
under section 476 of the Criminal Procedure Code 
is made is not precluded from challenging the 
validity of the order in the subsequent trial or in 
an appeal from the conviction obtained in the 
subsequent trial. 

The successor- in- office of a Magistrate who has 
started proceedings under section 4 6 of the 
Grimiual Procedure Code cannot be said to be the 
nearest Magistrate indicated by the sectit>n to 
whom the case might be sent for enquiry or trial. 

A. direct disobedience of an express provision of 
the Criminal Procedure Code as to a mode of trial 
cannot be regarded as a mere irregularity and in a 
case of this nature the question of prejudice docs 
not arise. Pat Ramoo Singh c Emi'suor, (19 Oi 
Pat 6l» 21 t'K h. J ‘^9 173 

— MairUenance — Application for main 


tenance dismissed for dejault — Second application, if 
lies. 

NV hero an application for mainteninca under 
section 488, Criminal Procedure Code, is dismissed 
for default without any adjudication being made on 
the merits, it is open to the oomplainaot to make 
a fresh application under that section. C Monmohan 
DBY V. SUBABALA Dasi, 30 C. U J. 128; 24 G. W N 
32; 2> Gb. L. J. 3 SI 

S. 497 — Bail— Non.bailahle offence — Court, 

duty of 

In considering an application for bail from a 
person accused of a noa-bailable offence, the Couit 
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mast be satisfied by an examination of the inves- 
tigation inquiry or trial, whether or not there are 
reasonable grounds for believing that the accused 
has committed each offence. In the latter case, 
the accused should be admitted to bail, but not in 
the former. M Jawad Hosain v, Empbbor, 21 Cr. L. 

J. 161 769 

Criminal trial — Magistrate, whether can in. 
sped scene of occurrence — Procedure, 

It is not only not objectionable but in many cases 
highly advisable that a Magistrate crying a criminal 
case should himself inspect the scene of ocoorrence, 
in order to understand fully the bearing of the 
evidence given in Court; but if he does so, be shonld 
bo careful not to allow any one on either side to say 
anything to him, which might perjudice his mind 
one way or another O Fa^ibay Lal v. Emperor, 6 

O. li J. tSO; 21 Cb. L. J. 16 ^ 774 

■ ■ ■ - Procedure — Offence triable by Court of Session 

— Evidence in support of charge - Magistrate, duty 
of — Committal to Sessions. 

Where a person is charged with an offence triable 
exclusively by a <^ourt of Session and there is some 
evidence to support the stoi*y of the complainant, 
it is the duty of the Magistrate to commit the 
accused for trial by that Court, and not to convict 
him of other offences immediately connected with 
that offence and which ought to have been tried 
with it. C Mozb All v. Emperob, 3(J C. L. J. 132: 24 
C. W. N. 1031; 21 Cr L J 10 58 

— ■ ■■, whether advisable when civil suit filed. See 

CriminaIi Procedure ^ooe 64 

CrOSS-ObJ CtlonS— Respondent, claim 

against, by co respondent, whether maintainable. 
Sec Civil Procedure Code, O. XLI, r. 22 33^ 

— , whether can be heard when appeal not 

maintainable, oee Civil Pbocebdre ode, O. XLI 

R. 22 506 

C tl S to m —Alienation — Ancestral property —Antece. 
dent debts ^ necessity — Duty oj alienee to make enquiry 
Per Shadi Lai, J.— An alienee discharging an 
antecedent debt is not required to make an enquiry 
into tho nature thereof 

But an alienee paying off an antecedent creditor 
gets no advantage, if he has knowledge of the true 
nature of tho debt or acts in bad faith. 

An alienee who is identified with the antecedent 
creditor, so that he and the creditor cannot be 
viewed as two separate persons, is in the same 
position. 

Per LeRossignol, J.— It is the duty of an alienee of 
ancestral land to make enquiry not merely as to 
the existence of antecedent debts but also as to 
their nature, if the result of the first enquiiy would 
raise doubts in the mind of an ordinary man as to 
the immorality or reasonableness of the debts 
Plaintiff sued for a declaration that a certain sale 
deed eMouted by defendants Nos. 2 and s in favow 

nghts The major portion of the consideration 
was paid to antecedent creditors to whom the 
alienors were aotnally indebted. It appeared how 
ever, that the alienors had embarked open a career 

perty to injure the reversioners: ® 

Held, ^ 1 ) that the alienee, who was the nexf 
neighbour of the aUonors, must have kuowu tCt 
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the debts due to antecedent creditors had been 
contracted recklessly and without necessity and 
could not bo regarded as just debts; 

(2) that under the circumstances the sale could 
not be held to be binding on the plaintiff’s rever- 
sioner. L Jhandu v. Niamat Kuan 842 

-^Alienation — Collaterals, remote, right oJ,to 

challenge alienation — Burden of proof — Atoans of 
Mauza Bhoh'iwala, Jullundur District. 

No general rule can be laid down as to the appli- 
cability to all cases alike of the principle that up 
to a certain degree of propinquity it is to be 
presumed that agnatic relations of the alienor are 
entitled to impeach an alienation of ancestral land 
and that beyond that degree it is to be presumed 
that they have no such right. 

The general custom of the Punjab does not 
recognise the right of a collateral, however remotely 
related, to challenge alienations; and in the case of 
very distant collaterals the onus of proving a right 
to control rests on the person who challenges an 
alienation and not on the alienee. 

Among Awans of Mauza Fholriwala in the Jullun- 
dur District there is no special custom entitling 
collaterals in the 10th degree to contest an alienation 
effected by a childless proprietor. L Qasim Ali v, 
Gudlam Mubauuad, 138 P. B, 1919 961 

— ' Alienation — Consideration, full payment of, 
not proved — Sale, whether liable to be set aside , * 

A sale should not bo disturbed merely because 
the payment of an item of consideration set forth 
in the deed of sale has not been made or because 
its payment is doubtful, when the consideration 
even after the deduction of the doubtful item 
represents a reasonable sale price L Pivare Lal r. 
Chakar, 2 U. P.L. E. tL./ 23; 13 P. W. K. 1920; 6 
r. Ij E. 1920 362 

- — - — Alienation by male proprietor — Widow of 
predeceased son, whether can challenge alienation. 

The widow of a predeceased son, who desires to, 
challenge an alienation made by her father-in-law .* 
is bound to prove not merely that she is heir to her* 
father-in-law but that she has a right to contest the 
alienation effected by him. LHarnaman v Dewan 
160 P.E. 1919 903 

— — Alienation — Necessity — Male proprietor whe- 
ther entitled to anticipate needs. 

A male proprietor is no more entitled to antici- 
pate his needs than a widow, L Khazan Singh v 
SuHEL Singh, P. K. 1919 


Khanadamad— Hindu Jats of village Botiar 

'fahsil Kharian, District Qujrat. * 

There is no custom of khanadamadi among Hindu 
jats of village Bottar, Tahsil Kharian, Gujrat 
district. L Hari Chand v. Mathra Das, i64 P r 
1919 900 

or personal law— Amins of Jullundur city 

Presumpticn'-Alienation, restriction on powers of 

Burden of proof , 

In order to apply the initial presumption against 
the power of alienation in the case of families 
claiming to be governed by customary law, it is 
necessary to prove not merely that the fomilv 
belongs to an agricultural tribe but also that its 
main occupation is agriculture. 

No such presumption exists in the case of 

family which, though belonging to an agricultural 


tribe, has altogether drifted away from agriculture 
as its main occupation and has settled for good in 
urban life and adopts trade, industry or service 
as its principal occupation and means and source of 
livelihood. 

There is no presumption that Arains of Jullun- 
dur city are governed by custom. L Ghulam Mu- 
HAMMAD V. Bora, 2 U. P. L. E. fL.) 26; 8 P. L. E. 
J920; 14 P. W. E. 1920 307 

Pre-emption — Proof of custom — Wajib-ul-arz, 
entries in, value of— Previous sales to co-sharers, 
effect of. 

The mention of the existence of the custom of 
. pre-emption in two wajib-uUarzes drawn up at a 
considerable interval of time between each, the 
fact that the co-sharers in the village admit the 
existence of the custom, with the added fact that 
previous sales have been in favour of co-sharers, 
are sufficient to establish the existence of the custom. 
A Atraj Singh v. Mooloo Singh 875 

— — — Pre-emption-^Village conjiscaied by. Govern- 
ment— Settlement record, entry in, value of . 

Certain villages were conflsoated by Governments 
in 1857 and were subsequently settled with other 
persons In 1860 and 1870 entries were made in 
the Settlement Records that the custom of pre^ 
emption existed in the villages: 

Held, (1 that when the Government became the 
sole owner of the villages in 1857 , the old custom 
ceased to exist: 

2) that a new custom could not have sprung up 
between 1857 and iwcO or between 860 and 1870; 

that therefore, the entries in the Settlement 
Kooords were not sufficient to prove the existence 
fo the custom of pre-emption A Bam Saru? v. Ram 
Dei, .8A.L.J. 118; 2 U. P. L, R. lAj 87 786 

; — Fre-emption— Wajib-ul-arz, entry in, of 

wishes of co.sharers, whether proof of custom— Ap- 
peal, second—Pinding of fact, based upon one piece 
of evidence alone, whether binding. 

Where an entry in a wajih-ul-arz dealing with 
pre emption records the wishes of the oo-sharers 
as to what should happen in the future, such entry 
IS not binding on the members of the oo-parcenary 
body as a village custom, nor is such entry proof 
of the existence of the custom of pre-emption. 

Where an Appellate Court bases a 6nding of fact 
upon one piece of evidence alone without considering 

evidence bearing upon the point, 
the findiDg is not bindiog in second appeal* A 
MaHRAJ SlKGII V. PlTAMBAR SiNGH, 2 U. P. L- B. 
(A.) 44 733 

, proof of — Local custom — Family custom — 
Burden of proof — Presumption— Trespasser planting 
groves, whether grove-holder 

Where in a case a local custom pertaining not 
only to the persons belonging to the sub-caste of the 
parties to the case but also to the persons belonging 
to the other sub-castes of the same caste is alleged 
toejust. It 18 sufficient to prove the custom so far 
as the particular sub-caste under consideration is 
concerned and it is not necessary for the purpeses 
ot that case to prove the custom so far as the other 
8uu*ca8to8 arc concerned. 

Where a local tribal custom is pleaded and it is 
proved that it exists in the tribe of the locality, 
there is a very strong presumption that any par. 
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tioular family of the tribe in that locality is bound 
by that custom, although eWdence may not hare 
been adduced to prove that the custom pertains to 
that particular family. In such a case the burden 
of proving that the custom does not obtain in that 
particular family lies on the person who says so. 

A person who plants groves on property to which 
he has no title cannot, on being ousted from pos- 
session, be given the status of a grove-holder in 
respect of the groves, possession of the CTOves going 
with the land on which they stand. O Makund 
Singh v. Kalka Singh, 6 O. h. J. 704 o5o 

— Succession^ SelJ-acquired property— Da}igh- 

ters versus Kiwaj-i-am— P)-esump<to« 

of con-ec/nm—Wajib ul-arz, entries in, value of— 
Entries not specifically mentioning ancestral pro. 

perty, construction of . , . ^ 

Thosd portions of n w(ijih*ul^<ivz tost rcfor to* 
custom are not provisions intended to enure for the 
duration of the settlement only but are statements 


that a certain custom exists. 

There is a presumption as to the correctness of 
such entries in a xvaJib.uUarz, but though such 
entries are evidence, the presumption as to their 
correctness is a rebuttable one. 

The riivaj-i-am carries with it a certain presump- 
tion of correctness, but the presumption is rebuttable 
and when positive instances are given, the Wunj-i-am 
cannot be regarded as overriding them. 

In the case of self-acquired property the general 
custom is that daughters are preferred to collaterals. 

Where the entries in the wajib-ul.arz do not 
distinctly state that they relate to self-acquired 
property as well as ancestral, they should be read 
as merely referring to ancestral property. L 
Gholam Muhammad i*. Gauhak Bihi, 18 P. W. R. 
1921; 10 P. L. E. 1020 419 

S*eS« basis of. See Mortgagb 
breach of contract — Buyer, whether entitled 



to damages. See Salb aoo 

^ suit by arebaka to recover — Measure of 

damages. See Hindu Law — Tkmplb^ 721 

- — — Wrongful attachment — Malice, proof of, 
whether necessary. See Attachment 827 ' 

Debtor and creditor Debt, failure to 

demand, for vety lony period — Presumption — Oudk 
Laivs Act (KVIIl o/ 1876^, s. l3—Preemption— 
price, ichether entered in good faith — Fancy price, 
whether jicHtioua- Judgment, statement in, that 
criminal proceedings will be started against witness 
or party, 2 >ropriety of. 

Whore it is found that a money-lender has allowed 
a debt to remain outstanding for a very long period 
without obtaining some document or security for 
it and without at any time demanding payment, 
the presumption is that the debt has been paid off. 

In a suit for pre-emption in order to determine 
whether the price entered in the sale-deed has 
been fixed in good faith, the Court is entitled to 
examine whether there is any very great difference 
between the price and the market value of the 
property. If the price entered in the sale-deed 
greatly exceeds the market value, that fact would 
be relevant to the issue of good faith but it would 
be open to the vendee to show special circumstances 
which induced him to pay a fancy price for the 
property. 


Debtor and creditor— conoid. 

Tf a Court in the course of its judgment finds 
that a witn^^ss has given false evidence or that a 
pa^'ty has rendered himself liable to criminal 
proceedings, there is no impropriety in stating in 
the judgment that separate proceedings will betaken 
against such witness or party. O Naeai.s Prasad v. 

Duboa Sl^OH, 6 O. L. J. 5S6{ 22 O. C. 335 ^ 95 

Decree* amendment of, order directing, not ap- 
pealable. See Civil Procedure Code, s. 1S2 3B7 
- ■ Gompitimise decree not in accordance with 
law. effect of. See Bengal Tenancy Act, a. 18 

750 

.... ... settling certain rights and tiahilities—Recuv. 
ring liability — Subsequent decrees based on first prior 
decree ^ Reversal of prior decree on appeal, effect of, 
on subsequent decrees— ‘Res judicata. 

Where the extent of a recurring liability, such as 
the liability to pay rent, has been determined in 
one suit and other suits between the same parries as 
•to subsequent, periods have been decided on the 
authority of that decision while it was itself under 
appeal to a higher Court, the party who ultimately 
succeeds in tho appeal from tho first decisicn is 
entitled to regard the intermediate decrees as 
superseded and to enforce his rights as regards the 
intermediate periods with reference to the decision 
in the first case. 

The fact that the subsequent suits were decided 
on the authority of the first decision and not as 
res judicata, makes no difference M Zemindar op 
Pangidigudbn V. Venkatappayya, 37 M. L. J. fifll 

647 

Decisions of forefgrn courts* inex- 
pediency of resorting to, for conclusions on ques- 
tions of fact. See Hindu Law— Religious Endow- 
ment 177 

Definitions:— 

Ananthara Ayakasham 
Antecedent debt 
Any decree or order 
Appear 

Cause op action 
Charged 
Conclusive 

Contract to the contrary 
Court 

Date of decree 

Date of issue of proclamation 
Day 
Estate 
PIvicted 
Frivolous 
Information 
Rmodkasrt 
Land 

Machinery 
Malice 
Misbehaviour 
Owning the property 
Permanent Settlement 
Police Officer 
Port 

Possession 
BSP hESENTATlVE 

Residence 
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Servicz 
SnccESdioN 
Tenant 
Tranbaction 
Tear 

Relief Act 

which this Act may jor the time being extend,” piean^ 
tng of. 

The extension of the Dekkhan Agricnlfcurists’ Belief 

Act to a particular district contemplated m section 

^ V,. ^ extension of the substaotial 

portjon of the Act and not merely the extension of 

j * L j ^ or one or more sections. What is 
meant is that there must be an extension of the 
Act sufficient to provide that its main purpose 
applies to the district, or a really substantial part 
of the mam purpose. B Chanbasayya v. Chennap* 
QAVDA) 22 Bo5c L« R. 44 693 

Discretion of Courts exercise of, inter, 
ference with, when permissible. See Appeal 

SECOND ■* 

Divorce Act av tyf 1869), s. 4 ^ 

Zlecreenisi passed by District Judge-Custody and 

maintenance of children^ order as to, nature of— Pro. 
eedure. j 

An order under section 43 of the Divorce Act as 
to the custody and maintenance of the children should 
not form part of a decree nisi for the dissolution of 
marriage passed by a District Judge. 

Such an order is merely ad inteHm and is liable 
to t^mmate upon the confirmation of the decree bv 
the High Court L The Indian Divorce Act 7n 
the matter of, 142 P. B. J9I9 ’ 


Easements Act (V of I882>,8. 12- 

Landlord and tenant— Tenant, whether can acouire 
eaeement as against landlord * 

A tenant is incapable of acquiring any easement 

"i" M 4^“** demised to him as against his 
landlord. IVI Basavanaoddi Naeayan Kamatht i- 
Linqappa Shetty, 26 M. L. T. 439. 38 M. L. J. 2h' u 
Id- vf* o4 ^ ^ 94^ 

^ A • ei7. 

loymmt-Acquuscence hy servimt tenement, whether 

neceueary—Queetion of fact- Burden of nTMf 

The nninterrapted enjoyment for iO years of 

a right of way, which raises a presamption of 

right amouotmg to a presamption of law, must have 

been acquiesced m by the owner of the setvielt 
tenement. ocxvient 

Knowledge of the fact of enjoyment on 
of the owner of the servient tenement is In esae^H i 
condition to the acquisition cf an easement rhere 
the Court 18 asked to presume a grant Tltlf!!! 
thdt there has been active obstruoti^ on the p^t 
of such owner would negative any such t>rf.i,n^?- 
In order to negative/nbmissio^ to 
the party interrupted need not have bronX a 

The question whether there has been submission 
to, or acqnieaence in, an obstrorfinn .*« 

of fact, and the burden of neXing subt'''^"" 
should be placed upon the pan^In® ■ ^ 

knowledge. N Baucbandra Tao " 

L. E. 70 • ^^ 0 , 6 


Equitable consltleratfonsi appUcabiH. 

^ of. See Transfer of Property Act, s, 65 785 
Etnam tenanC3ff uRture of. See civil Pro* 
CEDURE Code, b, 99 8M 

Evidence, failure to record, in Temaoolar, effect 
of. See Criminal Procedure Code, e. 366 1 72 

" of good character, value of. See Criminal 

Procedure Code, s. 110 778 


Evidence Act (I of 1872), s. a-p«wi 

Code (Act XLV of 1860), $. 14!J— Evidence doubtful 
Conduct, subsequent, of accused, whether can be 
considered as evidence against him. 

Where the evidehoe against a person charged 
with an offence under section 147, Penal Code, is 
open to doubt, his conduct sometime after the 
occurrence cannot be taken to be such evidence of 
conduct under section 8 of the Evidence Act as 
can be used against him in the case. Pat Enatbt 
Karim v Emperor, 21 Cr. L. J. 167 775 

SS« 10, 30, ^Witness— -Co’Occused, 

when can be competent witness—Statement of 
accused before trial, whether admissible against his 
CO accused— Penal Code (Act XLV of 1860), s*. 120B, 

Several persons were placed on trial together on 
charges of offences under section 420, read with 
section 120B, of the Penal Code. After the case 
had been opened, the Pleader for the Crown, with 
the consent of the Court, withdrew from the pro- 
secution of one of the accused R, who was thereupon 

discharged and afterwards examined as a witness 
in the case: 

fl>W, that the Magistrate by discharging R. separat- 

fu from that of hU oo-acoused and 

that he ceased to be on trial with his aocompHces 

and, therefore, became a competent witness against 
them. ^ 

A statement made before trial, but after arrest, 
by a co-aooused, though admissible against the per- 
son maki^ it, is not admissible against his co- 
accused. C Sital Singh v. Emperor, 46 0. 700s SO 

C. L. J. 256; 21 Cb. L. J. 6 


S« I I •^Statement by wounded person made 
shortly after attack — Different statement made sub- 
sequenfly— Former statement, whether admissible— 
Jury Misdirection ^Oriminoil Procedure Code (Act 
V 0/ lH9v, s. 297. 

A woman mortally wounded and believed to be at 
toe point of death made a statement to a Magis* 
trate naminf^ a particular person as her assailant} 
she subsequently recovered and was produced as a 
witness for the prosecution at the trial of the person 
previously named by her and stated that she did 
not recognise the person who had attacked herj 
the statement previously made was admitted in 
evidence and placed before the Jury: 

fleid, that under section II of the Evidence Act 
the admission of the contents of the statement 
was not justified, the mere fact that the witness 
had made such a statement had no bearing on the 
main fact in issue, and that the placing of that 
statement before the Jury was a misdirection of a 
very serious nature C Emperor v, Abdul Sheikh, 23 
C. W. N.gasj . I a i . J 887 

SS. 2 , 26— Confession, oral, made 

betore a Magistrate, admissibility of. See Criminal 

^ 


oeiore a Magistrate, ad 

Procmubz Code, s. I64 



tal. lilV] 

Evidence Act— contd. 

S, 21— Deposition of insolvent, adrois- 

sibility of, against insolvent in criminal proceedJn||. 
See Peesidbnct Towns Insoltenct Act, s 556 4/o 
S, 24— Con/essio«, retracted, value of^ 
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Oorroboration, whether nece^eary. j u 

A confession by an accused person made after he 
has been for a considerable time in Police custody, 
and subsequently retracted, ought not to be accepted 
without corroboration. Pat Rusna Teli Emp^or, 

21Ce. L.J. 177 , ^ 

S, 2,7 ^Confession lead\ng to discovery of 

property, admissibility of— Confession, retracted, 

value of— Corroboration, whether necessary. 

The information that leads to the discovery of 

property uuder section 27 of the Evidence Act, to 

be admissible, must be the direct cause of the 

discovery and not merely introductory to further 

investigation. ^ i v u 

A confession that is afterwards retracted should 

not be made the basis of a conviction, unless it is 
corroborated in material particulars and by inde- 
pendent testimony. IVI Ram4sami Boyan i*. Emperor 
11 L. W. 8; 21Cr L. J.79 479 

S. 35— Chaufcidar’s Register, entry m, act- 

missibility of— Expert evidence as to age, value of. 
The question whether any particular entry in a 
Chaukidar’s Register of Births and Deaths is admis- 
sible in evidence depends primarily on section 85 of 
the Evidence Act. Under that section it is not 
enough to prove that the Chaukidar’s Register is an 
official book, but it is also necessary to prove that 
any entry relied on in it was either made by a 
public servant in the discharge of his official duty or 
made by some other person in performance of a duty 
specially enjoined by the law of the country. 

A Civil Surgeon’s evidence as to the age of a girl 
is on a higher level than that of an ordinary person, 
as he is able to examine the girl with a particularity 
and with a knowledge which an ordinary person does 
not possess. Such evidence, however, is not ^nclu- 
aive and has to be carefully considered. O Mo- 
UAMMAD Jafar u. Empbrob, 22 0.0. 25(^ 6 D. U ^ 
577; 21 Cr. L. J. 22 lOO 

S. 63, III. (C)-Copy of copy, whether 

admissible in evidence. 

A copy of a copy of a document is not admissible 
in evidence and no q iastion of the coostractiou of 
such a document can arise. Pdt Auodl Guam 
Shah v Syed Mohammad Raza, 1 P. L T 47; 2 U. 
P. L. R IPat.i 58 941 

30 — Presumption as to genuinsness of 
document —Document thirty yeirs old on date of 
arguments ^ Presumi:.tion, whether applicable. 

A Court has a right to presume, under section 90 
of the Evidence Act, the genuineness of a docu- 
ment wlfc'.h was not thirty years old either on the 
date of the suit or on the date of its production, 
but was thirty years old on the date when arguments 
were heard. O Mahadbo Prasad l*. Nasibvn, 6 0 1*. 

J. 615 368 

S. 9 1 — Promissory note, suit on — Failure to 

prove pro-note — Original contract, whether can be 
relied upon. 

By the Full Bench {Pratt, J. dissenting . — Where 
money is lent and at the same time a promissory 
pote is gives fer the lean, the eredltor can sue for 
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the money due as on the original contract of loan, 

if the pro-note cannot be proved. 

Per Pratt, J . — Where the promissory note has been 
given at the same time the loan was taken, the credit- 
or cannot sue for the money due as on the original 
contract of loan if the promissory note cannot be 
proved, unless he is in a position to prove that the 
loan and the giving of the note are separate trans- 
actions and that the note is not a reduction to writ- 
ine of the loan transaction. 1. B Maung Kyi v.Ua 
Ma Gale, 12 Bur. L. T. 187; 10 U B. R. 56 84 

S. 92, proviso Mortgage, register. 

ed— Agreement, oral, to accept less than mortgage 
debt in full discharge of mortgage, whether can be 

proved. „ 

Under proviso (4) of section 92 of the Evidence 
Act, oral evidence is inadmissible to prove an 
agreement whereby a mortgagor agrees to accept 
less than the amount duo to him under a registered 
mortgage in full disohargo of the mortgage. B 
Jagannath Ka.shieam u. Shankar Ganpat, ^2 Bom 
L. E 39; 44 B 66 689 

^SS.92, I 15 —Oral evidence varying terms 

of document, whether admissible between parties on 
same aide— Estoppel, applicability of doctrine of, 
against witness 

Section 92 of the Evidence Act merely prevents 
evidence being given to vary the terms of a docu- 
ment in a proceeding between the parties to that 
document and their representatives. There is 
nothing to prevent two persons who are arrayed on 
the same side, such as joint vendees, to give evi- 
dence to vary the terms of the written instrument 
in a contest between themselves 

In the absence of an allegation or proof that 
relying upon the recitals in a sale-deed a person 
has acted to his detriment, the plea of estoppel is 
not available to him. 

The doctrine of estoppel cannot be applied to 
a witness who is not a party to the suit, where the 
party calling him is not estopped. N Bajib Hussain 
V, ZlNGRAJt 962 

■■ S. 96 — Mortgage deed providing for payment 
of revenue by mortgagee - Revenue, enhancement of 
— Intention of parties— Oral evidence, admissibility 
of — Transfer of Property Act (IV of 882^ ss, 7?, 
76 — Mortgage — Mortgagee, liability of, to pay revenue 
— ''Contract to the contrary" in s. 72, what is. 

Where a usufructuary mortgage deed provides for 
the payment of revenue by the mortgagee, but fails 
to indicate whether the parties meant the revenue 
as assessed at the date of the deed or as it might 
be re-assessed from time to time, evidence may be 
given under section 95 of the Evidence Act of 
facts to show what was meant. An express 
declaration of the parties subsequent to the execu- 
tion of the mortgage deed, as to what they meant 

when the deed was executed, is admissible as such 
evidence. 

Section 7ft fc> of the Transfer of Property Act 
imposes on the mortgagee an obligation to pay the 
revenue and Government charges when they can 
be paid out of the income. If they can be so paid 
he cannot recover them under section 72 bj of 
the Act, since the permission given by section 72 

•b. must be read subject to the obligation imposed 
by seehen 76 (c). If they cannot bo paid, them 
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ia the absence of a contract to the contrary a 
mortgagee who has paid them out of his own 
pocket can recover them under section 72 6 ), An 
agreement by the mortgagor to be personally liable 
for such charges is, however, a contract to the 
contrary within the meaning of section 72 (&>. O 
Pabzand Ali V. Sadhi Husain Khan, 22 O. C. 270 

264 

S. II4(ff) —Accounts, suit for— -Defend- 

ants, failure of, to produce account books^Pre- 
sumption—Costs, Itahility to pay, how to be deter, 
mined— Civil Procedure Code (Act V of 190SJ, Q, 
1, »•. 10, 0. XLT, rr. 4, 33 — Transfer of parties — 
Court, power of, extent of— Appeal— Appellate Court, 
power of, to make appropriate order, extent of. 

The failure of a defendant in a suit for accounts 
to produce his account books would justify the 
Court in raising the presumption, under section 114 
of the Evidence Act, that they are being with- 
held, because, if produced, they would be unfavour- 
able to his case. 

Where a defendant is largely responsible for the 
litigation, and by his obstructive methods hampars 
the investigation, thereby delaying and lengthening 
the inquiry, he should be made liable for the whole 
costs of the suit. 

If a suit is instituted for an account between two 
persons, one alleging that nothing is due from him 
and a balance is found to be due from him, that per- 
son must pay the costs of the suit and of the account. 
But the case is different where one party admits a 
given sum to be due from him and the other claims 
a much larger sum, and the suit proceeds only for 
the purpose of ascertaining whether such contested 
balance is really due or not. In this case, the costs 
would depend upon the substantial result, that ia, 
if the balance claimed, or a substantial part of it* 
is shown to be duo, the claimant would obtain the* 
costs of the suit; if no part of it is due, he would 
' have to pay them; and if only a portion of it is due, 
ihe Court would probably give no costs on either side. 
But in all these cases the Court would endeavour 
to see what were the substantial questions and 
causes of litigation between the parties. 

Order I, rule 10, of the Civil Procedure Code 
authorises the Court to make an order transferrin? 
a party from the category of defendants to that of 
plaintiffs at any stage of the proceedings, not merely 

after the passing of & preliminary decree, but also 

after expiry of the period prescribed for an appeal 
against that decree, so long as the transfer is for the 
benefit of the parties, or tends to give effect to one 
of the aims of the l-iw of procedure, viz the 
avoidance of a multiplicity of suits with’ reference 
to the same subject-matter. 

Order XLT, rules 4 aud 33, give an Appellate 
Court ample power to make the appropriate order 
needed in the interests of justice. Under the former 
rule, on appeal by one of the parties upm aground 
common to all, the decree may be varied 
favour of all; under the latter rule, the Appellate 
Court has power to make the proper decree n t 
withstanding that the appeal is as to a part onlv of 
the decree, and such power may be exercised i 
favour of all or any of the respondents or partieT 
Teven. though such respondents or parties may nob 
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have filed any appeal or objection. C Dbbbndba 
Naeatan Singh v. Nabendba Nabatan Singh. 30 C. 
h. J. 417: 24 O.^W. N. 110 635 

“ Sa I 14 — Registered letter returned to sender 
as having been refused by addressee— Presumption. 
Where the addressee of a letter containing a 
notice to quit, sent through the Post Office by 
registered post refuses to take delivery, a Court 
would be entitled, under section 114 of the Evidence 
Act, to presume that the letter reached him iu the 
ordinary course. The fact that the letter was 
returned to tho sender, not through the Dead Letter 
Office but as a letter which the addressee had refused 
to accept, would not destroy the preanniption. C 
Girisii Chandra Ohosb r. Kishorr Mohan Dis. 23 
C. W. N.3I9 5 

J 1 5— -Estoppel— Matter known to 
both parties. See Contract Act, s. 11 876 

' ^ — Estoppel — Representation made by 

mortgagor to prior mortgagee— Subsequent mortgagee, 
whether bound by representation. 

A subsequent mortgagee is bound by the represen. 
tations made by the mortgagor to a prior mortgagee 
and IS estopped from challenging the validity of the 
prior mortgage so far as it affects the share which 
was subsequently mortgaged. O GuR Dayal v. Taid 
Husain, 7 0. L. .L .3J. 2 TJ. P, L. R. (J. 0 > 3 4 766 

\ l^—Estoppel — Trustee -Breach of 
trust— -Alienation of trust property, for personal 
use i<ubsequent, as trustee, for possession on 

behalf of trust, maintainability of. 

A trustee who alienates trust property for his own 
private purposes is not estopped from instituting a 
suit as trustee to recover the proparty for the 
benefit of the trust. f f j 

Per Krishnan, J. — A trustee who tries to set 
right a wrong he has done should nob be prevented 
f^rom doing so by any estoppel based on a former 
breach of trust by him, at any rate where he 
^nvea no personal benefit from his later action, 
m bENA Yasim Sahib v. Kadur Ekambaea Iyer, 87 
M. L. J. ( 98; ^6 M. L. T. 44); 10 L. W. 672 497 

"TZ.' 132-Penal Code (ActILVof 1860;,®. 
^OQ—I^famatton— Privilege— Witness, answer given 
by, to Court, whether privileged. 

An answer given by a witness to the Court, after 
he has left the witness-box, cannot form the subject 
of proceedings under section 600, Penal Code, as 
proceedings are prohibited under section 132 
of Ejjdcnce Act. A Gakga Sahai v. Empkrqr, 18 
J- 21 Cr l. j. )£G 390 

^ 34— Witnesses, number of — Proof, 
quantum of. See Prosecution 241 

Executicn of decree— Decree, legality of, 
whether canbe questioned-Remedy, form of . 

ovQ/v,,*' *n>v ^ocreo cannot be questioned in 
ion. ^ho remedy of the aggneved party is 
t/ b ar smt to set aside the decree as illegal P 
Pv RJchpal. 60 P. L. B. 1919 2S9 

Execution of document— Detay in exe. 

document after itiswHtten out, effect of— 
Pleadings— paint giving wrong date of execution of 

^ document is signed and 
days after it is -written out does not 
er 1 8 execution invalid, or in any way alter tho 
nature of the ease sot up on -its basiS) though th^ 
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Execution of document— ooncid. 

date of actual execution , as established by the evi- 
dence, is found to be slightly at variance with the 
date entered in the plaint. O Nazir Bibi v. Ram 
Ratak, 6 O. L. J 691 877 

Ex parte decree— Mistake as to date of 

hearing— Sufficient cause for setting aside. See 

OiviL Procedure Code, s. 161 44 . 

Ex © /f Ci 0 nc 0 **-’Age| value of evidence 

as to. See Evidence Act, s. 35 166 

PraUdf decree obtained by,stiit to set aside— Court, 
duty of—Suit, whether maintainable ickere no steps 
were taken to set aside ex parte decree 
In a suit to set aside an ex parte decree on the 
ground that it was obtained by fraud, the Court 
has nojurisdiotion to decide on the merits of the 
former judgment; its function is to decide whether 
that judgment is vitiated by fraud. 

Where a defendant allows a suit to be decided 
against himself in his absence and takes no steps 
to have the ex parte decree sot aside, a suit by him 
to have that decree set aside on the ground of 
fraud is not maintainable C Manindra Nath Mittra 
V. Habi Mondal, 24 c. W. N 1.53 o26 

» based on— Particulars requisite. See 
Probate and Administration Act, s. 9u 197 
I tenure— fl'e/Wemcnf AoWer, whether can 
Question ganti tenure, created by previous settlement 
holder. 

Where the settlement holder of an estate executes 
a kabuUyat agreeing to respect the rights of the 
ganUdar tenants of the estate, he is bound to 
I'epogmse the ganti tenure and cannot question in 
existence. C Jarkp Saruar v. Jogendra Nath 
Chattbrjke, '24, 0. W. N. 5.^; 31 C. L. J. 78 7|Q 

Government Of India Act, (5 & 6 

V. Ca60fS> 107, application under — 
Difference of opinion between Judges— Procedure, 
See Criminal Procedure Code, s. 145 169 

- ~ S» 1 07 —High Court, revisional powers 

of, when to bo exercised. See Criminal PRocKncRE 
Code, s 144 473 

pf annuity— Qj/t of immoveable pro. 
perty in heu of annuity— Suit to set aside gift— 
Annuity, whether must be restored. 

By virtue of certain deeds clofcndaiit became 
entitled to roceivo an annuity generation after 
generation out of the profits of certain specifiei 

villages from the person iu possession of the estate 

The holder of the estate subsequently gifted certain 

H defendant in consideration of 

the latter relinquishing his right to the said anuuitv 
on condition that if the gifted villages passed ai 

wo-ld be entitled to have his right to the anAuitv 
restored to him. A subsequent holder of the estate 

Wllfges 

Ueld, that the defendant could not be ousted from 

the gifted villages without the restoration to him 
of the annuity granted to him. O Narain Six-rfr ? 
Depdtv Commissioner, Partabgaru, 6 O. L. J. 033 
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character of the mother of a boy aged 9 years and of 
anything to shosv that she is not capable of looking 
after the child, the appointment of a guardian is 
unnecessary and the boy should not be removed 
from her care. 

Where the object of a person who applies to be 
appointed the guardian of a minor is not so much 
the welfare of the minor as the vindication of his 
own nghts to be appointed a guardian, his applies, 
tion should be disallowed. A Sudhia r. Makka, a 
L. J. 71 413 


SS. 20, 27, 33— Guardiaa and ward. 

relationship between-Duty of guardian to invest ' 
moneys belonging to ward— Moneys belonging to ' 
xvard used by guardian— Profit, whether must be paid ' 
to ward— Compensation— Liability of guardian 

extent of. ^ » 5. 

The relationship between a guardian and his 
ward IS very similar to the relationship existing 
between a trustee and his beneficiary. ^ 

A guardian stands in a fiducial y relation towards 

tt® aJlo'ved to make any profit out 
of his office. Ho must deal with the property of his • 
ward as carefully as a man of ordinary prudence 
would deal with it as if it were his own If he 
uses the property of the ward in his own business ‘ 

he must hand over the profits arising therefrom to =• 
tno ward. 

Pnma/ocrc it is the duty of a guardian to invest 
moneys belonging to his ward and bis liability 
extends to profits actually received, or profits which 

tiUu. -1 ■■ 

.ate his ward for any loss occasioned Sby 
L Lauhu Bam u. Bhag Mal, 167 p. tt. 19,9 . 

, .S' 27— Guardian, whether can ratify un 

authorised act of previous guardian r o ^ 

PaocnocRK Code, O. Vll, 

or. restric. 


7 "l7 Act (Vllfl? 

^ s7— Minor living ivitk inotk^,. 

Osard.an, u-hMer should ic appoinled-WelfareTt 

Jn the absence of any allegation against the 


lion upou-TronsfJrof 

extent of-Minor, whether bouid to 
—Document, date of execution of—Presum-nt,'n ^ 
The restrictions on the powers of 
appointed nnder the Guardians and WarL*^AcJ 

a “redtutdtn'^ on rhairoT‘f^^‘' 

respect of the letter’s immoveable^ m-l ‘ 

the sanction of the District Judge ^anw h 

ed against the ward during hfs 

affect directly bis immoveable 

money decree can be passed ^agiinaV^' ^ 

extent to which he is found to 

transaction. have benefited by the 

No transaction can be avoided bv n. >,.• 
the general principles of enui^T. . ^ ^ minor under 

41 of the SpiiarBelief Act ^^7 ^ootion 

that the person benefited by the* condition 

stores the benefit he has i/ceivtd re- 

compensation as the justice of tl 
OPaasHoxAM Das ’ 
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-s. 29 Guardian, whether can accept lease 


of minor*s property from mortgagee^ MiTior, whether 

liable to pay renU j 

Under section 29 of the Guardians and Wards 

Act a certified guardian can grant a lease of pro- 
perty belonging to the minor for a period of five 
years and there is nothing to prohibit a lease for a 
similar period being taken by the same guardian 
of property belonging to the minor, from a person 
holding the same under a mortgage made for legal 
necessity. The lease, while it imposes upon the 
minor the liability to pay rent, brings with it a 
corresponding gain and the transaction is, if benefi- 
cial to the minor, of a nature within the comp^enoe 
of the guardian and binding on the ward. O 

DiN V. Ddrga Dim. 2 U. P. L R. (J. 0.» fia 
Haerue convention VI of I907i 
Arts* i» 2* 3 — Art. whether applicable to 

German ships^^'Porf' in Arts, i and 2, meaning of. 
Article 3 of the ^'th Hague Convention does not 
apply to German ships, as Germany did not agree 

to this particular article. « 

The word “port’* in Articles 1 and 2 or the 6th 

Hague Convention means a place where ships are in 
the habit of coming for the purpose of loading or 
unloading, embarking or disembarking, o 
Bheinfbls, Bom L. E. 1116 

Hindu LftW — Akhra, whether can be owned by 
community as a wkole^Sutt by community with 
respect to akhra, maintaiTiabtlify of — Civil Procedure 

CodeUctVofiiOSJ,O.I,r.S. 

The fact that a community has owned an akhra 
and its properties from time immemorial through 
vanchayats, points to a legal origin although no 
grant is set up; that community, therefore, has a 
right to hold and manage the property and to 
maintain suits with respect to the akhra through 
vanchayats. C Pbobhat Chakdra Sen v . Ha^ 
Mohan Dhupi, 24 0. W. N. 206 742 

Adoption — Widow— Pou'cr given to two 
widows jointly to adopt Junior widow, death of~- 
Senior widow, whether competent to adopt. 

A Hindu by his Will bequeathed his estate to 
his two widows and empowered them jointly to 
adopt a boy. The junior widow died, and after 
her^death, the senior widow adopted a son: 

Held, that the adoption was not valid, as the 
power to adopt was a joint permissive power and 
the surviving widow alone was incompetent to 
exercise the power. Lachhmi Prasad v , Parba'h^ 
18A. liJ. 08; 2U. P. li. H. .A.» 40 910 

Gift- Gift of specific amount to he paid 

out of profits of immoveable property, natuie of. 

See Succession Act, s. 60 140 

- Join* ■ AUenatio7h by tnanager 

^Power to alienate, limits oj— 'Antecedent debt,' 
meaning of— Burden of proof. 

One co-parcener of a Mitakshara joint family 
cannot, without the consent of the other co-parceners, 
alienate by way of gift, sale or mortgage the joint 
family property. 

One exception to this rule is when the father, as 
manager of the family, mortgages or otherwise 
deals with the joint property for family necessity 
or for antecedent debt. 

The exception in favour of alienations by the 
father for antecedent debts is more or less the 


Hindu Law— contd. 

creation of case-law and should not be extended and 
should be very carefully guarded. 

An antecedent debt is an obligation not only 
antecedently incurred, but incurred wholly apart 
from the ownership of the joint estate. 

There is a distinction between a case where the 
property has passed out of the hands of the family 
by mortgage, sale or other alienation by the father, 
and the son sues for the recovery of the name and 
the case where the mortgagee seeks to enforce the 
morlgage executed by the father against the sons 
who are in possession of the property. In the^ for- 
mer case the son must show the grounds on which he 
seeks to set aside the alienation by the father, in the 
latter it is the mortgagee who has to show how he 

claims for the re-payment of the debt of the father. 

PAt SdkhdeoJhav Jhapat Kamat, IP L. T. 49j 
(1920J Pat. 67; 2 U. P. L. E. (Pat.) 39; 6 P.Ii. 

— Joint family — Compromise entered 

into by father to avoid dispute, whether bindiM 

on sons 8ee Partition Suit 325 

% 

... I - Father adjudicated insolvent— 

Son’s interest in joint family property, whether 
ves's in Receiver. See Provincial Insolvenct ./Ut, 

s. 2 (e) 931 

■ — . - purchase of co^parcener's share in 

specific items of family property in Court auction 
’—partition-^Allocation of other properties to co- 
parcener — Purchaser, right of, against subsliluted 
propei’ties. 

Plaintiff’s vendor purchased certain properties in 
execution of a money decree against first defendant 
and obtained a certificate of sale. At the time of 
attachment a partition suit was pending between 
the first defendant and his co-parceners. The decree 
in the partition snit allotted certain properties to 
first defendant which included some only of the 
items included in the sale certificate. Plaintiff now 
sued for the allotment of the full extent of the 
area purchased by him out of the items allotted to 
the first defendant under the partition decree: 

Held, that the plaintiff had no right or equity to 
compel the first defendant to give properties in sub- 
stitution of those which had been sold at the Court 
auction. IVI Sabapathy Pillay v. Thandavaroya 
Odayar, 37 M.L.4. 02U| 11 L. W. 108; 43 M.393 515 
— ■ — Self^acquired property devised oy 

father to sons, whether ancestral propei’ty in sons 
hands — Release of co-parcener* a share for considera* 
tion, whether transfer — Release, whether^ voidable by 
creditors Death of releasor before action taken by 

creditors, effect of— Rights of creditors— Partition tn 

status, when effected— Transjer of Property Act (IV 
0/ .882;, 8. 63. . 

The self-acquired property of a Hindu devised by 
him to his sons will be regarded, in the absence of 
an express intention to the contrary by the devisor, 
as ancestral property in the hands of the sons 
and not as their separate and self-acquired propeitjN 
Whether in any given case property was intended 
to pass to the sons as ancestral or self-acquired 
property is a question of intention turning on the 
construction of the instrument of gift, the bias 
being in favour of ancestral property in the absence ox 
words to the contrary. The fact that the grandaonf 
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names are not mentioned in the instrament does not 
tend to show that the property is not ancestral. 

Per Spencer, J . — A partition of family property 
among Hindus cannot he treated as a transfer within 
the scope of section 63 of the Transfer of Property 
Act, as it only effects a change in the mode of 
enjoyment of the property and is not an act 
conveying property from one living person to 
another. 

A document whereby a co>parcener relioqaishes 
his incorporeal right to have a partition effected 
of joint family property is not a transfer which 
can be avoided by his unseenred creditors under 
section 63 of the Transfer of Property Act, if they 
have taken no action to attach his rights prior to the 
relinquishment. 

Section 63 of the Transfer of Property Act must 
be strictly construed, as it is a statutory provision 
and Courts have no power to extend statutory 
provisions by analogy to transactions which do not 
fall within the scope of the Statute. 

Per Abdur Rahim, J — The law requires some 
unequivocal and definite expression of an intention 
on the part of a member of a joiut family, to the 
effect that in future he would regard himself as a 
separated member, b«?fore a severance can be held 
to have been effected, and the expression of such 
intention must be communicated to the other 
members or at least to the manager of the family. 
From the mere fact that a member of a joint family 
asks f$r a partition it is not to be necessarily 
inferred that he intended a separation of status 
before a partition was effected. 

A reliaquishment by a co>parcener of a largo 
share in family properties in lieu of an inadequate 
and wholly disproportionate cash consideration 
received from the other members operates as a 
severance of the joint status and if it is effected to 


defeat creditors, the document may be avoided by 
the latter under section 63 of the Transfer of 
Property Act. IVl Indoji Jithaji v Kotuapalli 
Baua Charlu, 10 1/ VV. 4^8 | 46 

Marriagre — Nandvansi Ahirs, ivhelhfr 

Sudras-^t huri marriage, whether recognised — 
Intermarriage between Sudras oj different sub-castes, 
whether permissible , 

Ahirs, whether of the Nandvansi or any other sub- 
caste, aie Sudrasand the Dauwa Ahirs are a lower 
caste than the pure Ahirs and the churi foim of 
marriage is in vogue among them. 

There is nothing in Hindu T.aw prohibiting 
marriages between persons belonging to different 
sections or sub-divisions of the Sndra caste N 
DoMARSIKOH r HiRONDIBAI 2-y^ 

~ lyi I i • Of *— executed by guardian— 

Recital in deed of payment of previous moityages, 
whether binding on minor — Necessity, proof of 
A mortgage deed was executed by the guardian 
of a minor on behalf of himsolf and the minor it 
being stated that, the consideration of the mortgage 
had been credited towards two prior unregistered 
mortgage deeds, which were neither filed nor 
proved: 

Held, that tho mere recital of the existence of 

mortgages would not bind persons 

to prove that the mortgage was executed for family 


necessity and for the benefit of tho minor on 
whose behalf the guardian purported to have acted. 
O Babu t> Sada Subo, 22 O. 0. i68 240 

— Minot* — Nearest male, whether entitled 
to custody of minor girl, 5ee Penal Code, a. 361 

402 

Partition, suit for — Manager, whether 

bound to tceep accounts— Expenses during pendency 
of suit, how to he met. 

The manager of a joint family is not obliged to 
keep accounts while the family reniaius joint, 
and when a partition is asked for, partition takes 
place of the property as it exists in the hands 
of the manager. 

When a suit is filed for partition of joint 
family property, there is a severance of interest 
from the date of the filing of the suit, and for 
purposes of inheritauce and succession the family 
members are no locger considered joint, but so 
far as the family property is coucerned, the family 
is considered as one entity until the moment 
comes for division, and then each party gets his 
actual share In the meantime if there are any 
expenses which should be properly incurred bv 
tho joint family purse, those expenses are taken 
out of the family property and they cannot be 
debited to any particular co-parcener. 8 Bamnatu 
CuaoTUBAM V. Gotdram Radhakisan, 21 Bom u. R 
1179; 43 B 179 | |5 

; — Rellgrious endowment — Absolute 

dedication, whether can be revoked. 


Where there is an absolute dedication of property 
to a deity, a subsequent deed cannot affect the right 
of the Thakur to tho property, nor can the donor, as 
owner of the property, revoke the dedication C 
Sasi Shdsan Bhador u Basanta Lal Bear 518 

~ ^Bunga, right of management of, 

whether can be tran$fer7'ed 

A hunyrt being partly religious and partly charit. 
able, the office of manager of a bunga partakes of 
the nature of a religious office and caunot be alionat. 
ed in the absence of a custom justifying such 
alienation. 1 . Gabl Singh v Subjan Singh, 146 P, B, 


—— —-Dedication of temple to public, 

teste for determining -Foreign decieionV ini 

expedieneg of resorting to, for eonclneion, on quee. 
tionsojfact ^ 

following circumstances may be taken as 
establishing that a shnne founded and built bv a 

public worship /nS 

that the temple has become a public reliffi ma 

‘*^® the emp"e 

IZ contributions by members of 

the public for extension of temple 

^hoTSs X 

Tbs following facts do not necessnrfl.. . 

against a publio dedioation:_(I) Th^ i 

f^oonded by a private individUl 2 . ^ ® 

fS, tbe* totl onb^^oZderb^g iZoX 
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the vicinity of the ebrine, (4^ performance of pujaa 
to the images of the founder or his descendants, 
(5) the family of the founder bein? the pujaris 
of the temple, (B) restrictions beinf; placed against 
promiscnoua entrance into the shrine, (7) the mem* 
bers of the founder’s Family submitting themselves 
to be taxed on any particular occasion for the income 
of the temple. 

Per Sadasiva Aiyar, J. — Where the shrine in which 
the idols are installed takes the form of a temple 
larger than the size of an ordinary middle class 
house and especially if the temple has prakarame 
and mantapams, it is incredible that, except in a 
few instances in Malabar, luch a temple should be 
a private temple Even in Malabar, the presumption 
would be that such a temple is a public temple till 
the contrary is proved. 

It is dangerous and inexpedient for Indian Courts 
to rely on English and foreign decisions to arrive 
at conclusions on questions of fact. 

Per Seskagiri Aiyar, J. — There are two classes of 
dedications which must be differentiated The 
cont^ecration of a temple for public worship is a 
dedication in the strict sense of the term. In 
some cases the word dedication is employed to 
denote an endowment of property to the temple. 
In the latter case it has to bo shown that the 
property ceased to belong to the individual a' d was 
given up for the use of the temple In the first 
class of cares it will generally be sufficient to show 
that there has been fiee acce>s to the temple and 
that there have been public worship and public 
celebrations. M Si bramania Aivar v Lakshuaka 
Gounoan,09I9) M. W. N 8^9i 27 M. L. T. li I 77 

. , ■■-* Succession— Dayabhaga School — 

Koehes of Asanm, law applicable to — Unchaste 
daughter, whether entitl*‘d' to inherit— Subsequent 
marriage with paramour, ej^ect of 
In matters of succession the Kochfs, aboriginals 
of Assam, are governed by the Dayabhaga School 
of Hindu Law, under which an unchaste daughter 
is not entitled to inherit the estate of her father, 
and the disability cau ed by her unchastity is not 
cured by her subsequent marri -ge, after her 
father’s death, with the person with whom she 
lived an unchaste life, as the light to inherit was 
not hers at the time the successiou opened out. 
C Am Kochuni i*. Aidew Kochoni, 24 C. W N. 
17 < 695 

. ■ — - *— Sndras— Mrf/ier, whether entitled to 

share on partition between legitimate and illegihmate 
sons — Leva Kunbis oj Kkande.<h, whether feudras. 
Among budias the mother is entitled to a share 
when the sons divide the property; and the fact 
that some of the sous dividing the property are 
the illegitimate sons of her deceased husband 
cannot make any difference in the application of 
the rule. 

Leva kunbis of Khandesh District are Sudras B 
Makcharam Bhiku V. Daito Buiku, 21 Bom. I, R 

1172s 44 B. J66 I I0 

^TemplG — Archaka excluded trorn officetill 

payment of fine— Suit by archaka to recover damages 
— 1 amages, measure of — Delay in bringing suit 
effect of Voluntary payments, whether inrame. * 

^Vbcrc an of a temple is excluded from hjs 


employment till he pays a certain amount of fine im- 
posed upon him by the trustees, he is under no obliga- 
tion to pay the fine under proto-^t and thus reduce 
the amount of damages recoverable from the trustees 
by shortening the period of his nnemployment. 

W here the trustees of a temple eject an archaka 
from the temple they do so attheir own risk, andthey 
cannot be heard to say that a delay in taking steps 
to test the propriety of their conduct involved a lack 
of diligence on the part of the archaka, which should 
mitigate or deprive him of the right to damages. 

Payments made to archakas for performing arc^ 
kai in a temple are voluntary, in the sense that their 
amount and the making of them is at the devotee’s 
option. Where it is in the contemplation of the 
parties that such payments would be received by an 
archaka, an action will lie to claim them as damages 
from the trustees of the temple M Baeasubbamania 
Sastri u Ponnusami Iybr, iO L. W. 305} 26 M. L T. 
269; lft»9) M. W N,707 ' 721 

Widow, alienation hy— Reversioner, nea i 

male, Hght of, to question alienation— Female 
reversioners, presence of, effect of — Necessity, proof 
of — Transferee, failure of, to make enquiry, effect 
of— Marriage, contemplated, of daughter, whether 
necessity 

A male reversioner, between whom and the estate 
there are only female heirs, is entitled to sue for a 
declaration that a transfer made by the widow of 
the last male bolder is invalid. 

Where the necessity for an alienation by a Hindu 
widow is alleged to be the contemplated marriage of 
a daughter, but it appears that there was no nego* 
tiation for the marriage at the time the money was 
advanced and that the transferee made no enquiries 
as to the necessity before making the advance, the 
alienation cannot ' be upheld as being justified by 
legal necessity 'Pa.t Bamtad Panday v. Uambihaba 
Pande, 4 P. I. J. i34! t I92IH Pat. 357 

Will, construction of. 5ee Succession Act 

8. 160 140 

— — , constiniction of— Female legatees, estate 

taken by— Devise to mother and sister with direction 
that properties should go to dayathis of testator 
ajter his sister's death without issue— Estate taken 
by deinsees, nature of, 

in construing bequests to Hindu women the 
general rule that a transfer of property conveys 
all the rights of the transferor, unless a contrary 
intention appears, applies. 

A Hindu left a Will bequeathing his property to 
his mother and sister sarva swafhanthraikudan and 
in the event of the sister dying without issue the 
property was to go to his dayathis: 

Held, that the mother and sister took an absolute 
estate, the provision for the dayathis being a 
contingent bequest which did not cut down the 
absolute estate given to the female devisees. M 
Chidambaranatma Gounoan V Sellappa Reddi, 10 
L. W . * 20} 27 M. L. T. 37 524 

- ■ — SticcesWon Act (Xof 1866^, s- II, 

applicability of— Separate property of woman, succes- 
sion to — Step-brother, whether preferred to husband's 
ycunger brother — Adopted syn, xohether full brother 
of daxLphter by predeceased wife, 

Ihe applicability of section IM of the Succession 
Act depends upon a natural meaning as opposed 
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to a forced interpretation of the words used in a 
Will. 

';^e claim of a husband’s brother to succeed in 
preference to the deceased woman’s step-brother in 
respect of her separate property is recognised in text, 
books of Hindu Law and has also received judicial 
confirmation* 

Where a man-takes a son in adoption after the 
death of his first wife, the adopted sou becomes a 
•top-brother of a daughter by the first wife. 

of two wives one only joins in an adoption, 
the adopted son becomes the full son of the wife 
joining and the step son of the other. C Durua Das 
^Devi Prosanna Roy, 23 C W. N. 1C38 897 

”Jxv Re-marriage Act 

ySY 011856), s« 2 ~ Outcosted widow, whether 
Uindw—Re-marriage ot outcasted widow, effect of ^ 
Alienation aiter re^mairiage, validity of 
Anoutoasted Hindu widow does not cesso to be 
a Hindu, and if she re-marries, the provisiocs of 
the Hindu Widow’s Remarriage Act would apply. 
Consequently, an hlienation by her of her first hus. 
band. a p^pwty after her re-marriage would be 
invalid Pat SoMARiA v Bhclabya £.20 

Interest, high ra e of — Coercion or undue 

infl-uence, absence of. See Transfer op Property 
Act, s 6^ 


— High rate of— Penalty— Duty of Court. See 

Contract Act, a. 74 833 

. "^hether payable on annuity See Succession 
Act, 3 60 

Interest Act (XXXII of iH;39),s. I - 

Sale of goods—Vendov, whether entitled to interest on 
price of goods— Agreement to pay interest, absence of 
—Notice to claim intere-if, failure to give, effect of 
In the absence of any agreement to pay interest 
upon a particular transaction, or of any notice of 
he creditors intention to claim interest in case 
the debt is not discharged by a certain time, a 
claim for interest cannot bo brought within the 
purview of the Interest Act and consequently cannot 

niTHT»MLDA8 43l 

Interpretation of atatutis -Maridnai 

note, value of See Penal Code, s 75 6 23 

Irreerulanty-Failuro to ’join party. 

Crimikal Procedure ode, 3 45 i f^o 

Judg'ment, failure to write proper —Romeclv 
See < RiMiNAL Procedure ''ode. s 3 .7 40 ^ 

Code, <^ourt, contents of. See Pb.val 

statement in, that criminal proceodintra 
will be started against party or witness, propnvfy 
of. 5ee Debtor and Creditor * ^ q* 

Jury, trial by-AppolIato Court, power of to 
interfere where no misdirection. Le CRistVvAL 
Procedore Code, s. 3 l >6 

• dismissal of. for failure fn ntt • ^ 
.» rec,-uUi.g - Family, clai/ns oj, XZr .an t 
ignored in appointing successor 

headman. Kut the failure of a office of 

dual to assist in recruiting unless^ 

of a tribe or family whmh # " « a member 

« the Uck ofTo ‘^’eoTiou^. 

whom recruits are likely to h« nut . f^’*3se3 from 


La m ba r d a r — concid , 

not a matter whiob should exclude the claims of the 
family F C P Haidar v. Euerror, 4P. R. j9im Rev. 

861 

■ powers of, to lease vacant lands, extent of— 
Consent of co-sharers, whether necessary— Co- 
sharers, whether can avoid hand fide Zea«e— Wajib. 
ul-arz, construction of. 

Where the wajih-uUarz of a village lays down 
that before leasing vacant lands, the lambardar 
should consult the wishes of the co-sharers of tho 
village, this does not mean that the consent of the 
co-sliarors should be obtained. The general rule in 
tho Central Provinces is that the lambardar leases 
the vacant lands in the ordinary course of manage* 
ment. The mere fact that the co sharers are not 
consulted, does not entitle them to claim on that 
ground to avoid a 6onaJ?de lease. N Harc Prasad v. 
Govinda Hao, 


Land Acquisition Act (lof 1894), 

mortgaged property acquired under, effect, of. 
Sec Mortgage — 


S. 18, 


'Reference to Court, scope 
of — ^ufy oJ Judge to consider question of com- 
pensation in its entirety 

When a case is referred under section 18 of the 
Land Acqui-itioD Act, the whole case is referred 
subject to the limitation contained in section 6 of 
tho Act, and not merely any particular objection, 
and tho District -ludge is empowered, indeed bound, 
to consider the ^jiiestioii of the compensation award- 
ed in its entirety. L Zia-dd-dix v Secrrtary op 
State 920 

Landlord and tenant— Afcandownent oj 

house, effect of Abandonment of land. 

The abandonment by a tenant of his bouse in a 
village does not amount to an abandonment of the 
land on which the house stands. Pat Qopal .Ieb 
S i.NUH u. Bam Nandax Sisgii 644 

“ “ Denial o; landlord’s title, effect of -Forfeiture 
of tenancy - Alternative plea, whether saves forfeiture 
— Pleadings — Allegation in plaint not traversed in 
written statement— Plaintiff, ivhetker bound to pro- 
duce evi'ience -Practice. 

A denial by a tenant of his landlord’s title 
causes forfeiture of tho tenancy 

Plaintiffs-landlords sued for ejectment of the 
defendants on the allegation that they wore tenants- 
at-will denying the plaintiffs’ title as owners The 
defendants pleaded that they were the owners and 
in tho alternative, that even if they were tenants' 
they wero not liable to ejeotment so long as thev 
served the takiai ^ 

Held, , I . that inasmuch as the defendants had 
dented their landlords’ title, they had forfeited 
their tenancy and were liable to ejectment; 

(2) Giat the alternative plea of the defendants did 
not affect the question of forfeiture of tenancy 

fi, ' .1 i" plaintiffs’ allegation that 

the defendants were denying thei-* title as owners 

had not been traversed m the etatementof defence it 

was not necessary f.ir the plaintiffs to give evidence 

^ 

ejectment, order for— Partition- Poss^Tion 
delivered to landlord other than one to whom plot 
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Landlord and tenant-^conta. Landlord and tenant<^<oiitd. 


had 'Men allotfed^ effect of~^Ejectmentf whether 
effective as against tenant. 

Where an order for ejectment has been carried 
out and formal possession delivered to the landlord, 
the fact that shortly before the order was carried 
out a partition had taken place and the particular 
plot frcm which ejectment had been effected had 
fallen to the lot of another co^sharer landlord, 
would not make the ejectment less effective as 
against the tenant. U P B R Babd Khan v. 
Bhairon Prasad, lU. P. L. E. (B R.) £3 292 

■ Ejectment euit^Lease held binding in pre- 

vious suit not inter partes and not produced before 
Court, value of. 

Where in a suit to contest a notice of ejectment 
the defendant relied upon a lease which was not 
produced and the only evidence of its existence was 
contained in an appellate judgment in a suit not 


infer partes: 

Held, that the lease could not be held to be 
binding between the parties to the ejectment suit. 
U P B R Ram Habakh v. Jagdamba Dbbi, 1 U. P. 
L. R.»B. R)46 574 

Joint tenancy — Co-tenant becoming co-sharer 
in mahal, effect of— Devolution of tenancy — Survivor, 
ship — Succession. 

Where two brothers are recorded as occupancy 
tenants, the mere fact that one tof them acquires 
a share in the mahal would not affect the occupancy 
right which he holds jointly with his brother, 
notwithstanding that at a subsequent settlement, 
owing to his becoming one of the proprietors of 
the mahal, his name is not recorded along with 
that of his brother as occupancy tenant. In such 
a ease on the death of one of them the other is 


entitled to the wh»-le of the occupancy holding W 
survivorship, and not by succession. U P B R 
Khuman Singh V Ram Sabcp, 1 U. P.L. R vB. *?.) 

84 276 


■ - — Occupancy holding, non.transferable — Trans, 

fer by tenant in iacour oi heir without giving up 
possession — Landlord, right of, re-entry of. 

A tenant of a non.transferable occupancy holding 
purported to transfer the holding by two docu- 
ments, one in favour of his wife and the' other in 
favour of his daughter. Notwithstanding these 


documents, however, he remained on the holding 
and resided at the house erected on a poition 
thereof down to the date of his death His wife 


and daughter were living with him and on his 
death became entitled to the holding as his 


heirs: 

Held, that the possession of the widow and 
daughter was lawful possession as heirs and that 
the landlord did not acquire a right of re-entry 
and was not entitled to disturb their possession and 
that the mere fact that the tenant executed two 
invalid documents in their favour did not alter the 
character of their possession. C Golapjan Bibi v. 


DiL Mamud 39^ 

... Rent, payment of, partly in kind and parth 

in cash — Kabuliyat, provision in, in case of defaui 
--Tenant agreeing to pay definite sum as value— 
Jxindlord, u'hether entitled to market value 
The question whether a landlord is entitled t( 
realise anything more than the value of the padd} 
mentioned in the kabuliyat on default of payment ol 


the paddy by the tenant is one of oonstrdotion of the 
kabuliyat in each case. 

A kabuliyat fixed the rent of a tenant as a speoifled 
sum of money to be paid in cash and .a certain 
quantity of the produce to be delivered by the 
tenant to the lessor in a particnlar month accord- 
ing to a certain measnre, and provided that in 
case of default the landlord would be entitled to 
recover the cash amonnt and a specific sum as the 
value of the produce. In a suit by the landlord 
claiming to recover the market value of the produce: 

Held, that bo was entitled only to realize the sum 
specified in the A;abul>Vat as the value of the produce 
and not its market value. C Gdbddas Sen v. Gobinda- 
Ohandea Sinha, 24 G. W. N. 86 914 

Rent, suit for, against some of several co- 

tenants — Money decree, whether can be passed. 
Where a landlord desires to obtain a rent decree 
good against the land under the Bengal Tenancy 
Act, he most ordinarily implead all the co-tenants 
including the heirs or legal representatives of a 
deceased co-tenant. For the purposes, however, of 
a money decree he is free to sue any or all of the 
tenants, provided at the time of the creation of the 
tenancy it was intended that each of .the tenants 
should be liable to pay the whole rent. PAt Bsea- 
DAB Singh d. Bacha Uahto, (19*0) Pat.9j 6 P. L . 

32 ; 1 P. L. T. 65 39 

■ - Thekadar, whether landlord-^Ejecbnent suit 
by thekadar, maintainability of. 

On the transfer by a proprietor of his proprietary 
rights to a thekadar the latter becomes the tenant’s 
landlord, and unless the proprietor has reserved to 
himself the right of ejeotment, he has the power 
to eject the tenant U P B R Kddai Khan v- vAGAT 
Nabain Dubey, 1 U. P L, R. (B R.y 42 569 

Under-proprietary rights, acquisition of— 
Adverse possession, acquisition of title by. 
Defendants brought a suit to establish under* 
proprietary rights in 1868. Their claim was reject- 
ed but they were given a lease of the village for 
the termof the settlement. Through some mistake, 
however, the decree was not given effect to and 
when the Settlement Khewat came to be prepared a 
year later, an entry of under-proprietary right was 
made in their favour. The khewat was proclaimed 
for objectiona and none were made, and on all subse- 
quent occasions the defendants claimed to be under- 
proprietors. In 1887 their olaim was resisted by 
the person in possession of the estate, bat it was 
upheld, and on other occasions it was either explicitly 
or tacitly admitted. The settlement came to an 
end in i898, but the defendants continued to be 
treated as under-proprietors and on two ocoasions 
they asserted a transferable right by mortgaging 
portions of the land. In 1916 the plaiutiff for the 
first time questioned the right of the defendants to 
be regarded as under- proprietors: 

Held, that after the expiry of the settlement the 
defendants were in adverse possession of the village 
claiming title as under-proprietors, and that their 
title had been perfected by prescription. O Shbo 
Dayal v PiSTHiPAL Singh, 6 O L. J. 692 100 

Onder-proprietary rights for life without 

power of transjer, whether can be granted— Lapse of 
under-proprietary title on grantee's death, condition 
as to — Reversion, superior proprietor becoming wtitlsd 
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Landlord and tenant^ooncia. 

io-^Failure to enforce right of reversion, effect of-— 
Trespasser allowed to assert und€r‘proprietary title, 
effect of-^Rent, acceptance of, from trespasser, effect 
of — Estoppel, 

A tenure wMoli is not transferable cannot be 
treated as under-proprietary, but a superior proprie- 
tor can confer under-proprietary title on a person for 
life without any power of transfer. For, it is possible 
to conceive that a person might split up his full 
rights into proprietary and under-proprietary, and 
then grant tho under-proprietary rights to another 
person for a limited period, reserving the reversion 
for another person or for himself. 

An under-proprietary title for life without power 
of alienation was granted to a person by the superior 
proprietor with regard to certain property, with 
the condition that tho under- proprietary title would 
lapse on the death of the grantee and tho superior 
proprietor would then be entitled to reversion of that 
title. When the grantee died, the superior proprie- 
tor did not elect to cl iim or enforce the reversion 
but allowed a trespasser to assort that title and 
continue to pay the under-proprietary rent, so that 
on the faith of the trespasser being treated and 
recognised as an under-proprietor by the superior 
proprietor, the trespasser did certain acts whioh 
were to tho detriment of herself and to the advantage 
of the superior proprietor: 

Held, that the superior proprietor was estopped 
from denying the right of the trespasser to hold 
the property in question as an under- proprietor for 
life without any power of alienation. O Janki 
Kunwar V. Mitra Sen Sisgh, 6 0 b J. 636 901 

Leeral Practitioners Act (XVJIl of 

1879), s. 13 (f)< Gnurdian and tcard— 
Agreement to pay surety portion of income of minor's 
estate — Pleader advising giiurdian to enter into agree* 
ment — Bona fide belief of Pleader — Misconduct, 

A Pleader who advises his client, who has been 
appointed guardian for a minor, to enter into an 
agreement with the persons standing sureties for 
him to pay them a portion of the income from the 
minor’s property in consideration of their executing 
the surety bond, bona fide believing that it is for 
the minor’s benefit, is not guilty of misconduct within 
the meaning of section tj> of tho Legal Practi- 
tioners Act IVI K Venkata Row, In the matter of, 
11 L. W. 38; ?8 M. L. J. (1920) M. \V. N. i25 27 
M. L. T. 127;2l Cr L. J. 19 163 

SS. 13, 14, scope of — ^‘Charged*’, 7nean- 

ing of — Professional niUconduct—'^For any other 
reasonable cause," enquiry as to — District Judge, 
whether has poioer to malce enquiry. 

The natural construction of sootion 14 of the Legal 
Practitioners Act is that it inclu les .clause if) 
just as much as any other clause of section 
The word “charged" in section 14 of the Acjt 
should be construed as meaning “is accused" or that 
an allegation is made to that effect 

.A District Judge is legally competent to take 
action under seotion 14 of the Act in cas'*3 whio’i 
oomo m L'r clause (f> of section 13. L Beei Ram ft 
the m titer of, 162 P. R. 1919; 2i Or. L. J. 196 982 


Letters Patent (Bom.), cl. 

Bombay Pleaders Regulation (II of 1827^, s 66 — 
** Misbehaviour,** meaninglof — Disciplinary jurisdic* 
Hon of High Court, extent of — Satyagraha pledge, 
signing of, by lawyer, whether unprofessional. 

In the exercise of its disciplinary jurisdiction 
the High Court can deal with a legal practitioner in 
the same way as if he were applying for enrolment. 

The term ^'misbehaviour" in section 66 of Bombay 
Regulation II of 1827 is not restricted to mis- 
behaviour in the strict course of a Pleader’s pro- 
fessional duties, but includes general znisbebavioor. 

There may be acts which would entitle the Higli 
Court to refuse admission to a candidate seeking 
to bo enrolled as a Pleader or an Advocate, or to 
consider that it is improper that a Pleader or 
Advocate shouldremain as a practitioner of the Court, 
although tho acts complained of do not involve an 
imputation of general infamy or bad character. 

Whexe certain legal practitioners signed the 
following pledge: 

“Being conscientiously of opinion that the Bills 
known as tho Indian Criminal Law (Amendment) 
Bill 1 of 1^19 and the Criminal Law Emergency 
Powers, Bill 11 of i919 are unjust, subversive of the 
principles of liberty and justice, and destmotive of 
the elementary rights of individuals on whioh the 
safety of the community as a whole and the State 
itself is based, we solemnly affirm that in the event 
of those Bills becoming law and nntil they are 
withdrawn we shall refuse civilly to obey these laws 
and such other laws as a committee to be hereafter 
appointed may think fit, and further affirm that in 
this struggle we will faithfully follow truth and 
refrain from violence to life, person or property: 

Held, that those who had signed this pledge were 
not fit persons to be allowed to continoe as members 
of the legal profession. B Jivanlal Vabajrai De;sai 
In re, 2 Bom L R 1?; 21 Cr. L. J. 151 679 

Letters Patent (Cal.), cl. IB^Dedsion 

rejecting application for judgment 07i pleadings, whe* 
ther judgment^Appeal, whetherlies — C»vt2 Procedure 
Code (Act V of 1908), O. XII, r. Q— Admission, am* 
biguous, in written statement, whether justifies judg* 
ment. 


High Court rejecting an application by the plaintiff 
for an immediate jodgment upon the pleadings is 
a “judgment" within the meaning of clause 15 of the 
Letters Patent, and is appealable as such. 

An ambisruoua admission in a written statement 
that a certain sum of money was due to the plaint- 
iff is not such and admission as would justify an 
order under Order XII, rule 6 of the Civil Procedure 
Code. O Koramull Ram Bullobh v. Mcngilai 
Dalim CiiANn,^23C. W. N. 1017 33g 

_ ~ Cl. 36, whether overruled by Criminal 

Prewdure Code See Criminal Procedure Code 

8 145 IfiC 

Letters Patent (mad.), cl. is 

trolled by Criminal plocednre'^ Code a I®’ Sri 

CaiMisAt Pkocedore Code, s 215 no 

Letters Patent (Pat.), cl. lO—RuKif, 

Patna High Court, Oh. VII, rr. 2,16, Ch. VIII r - 

of cwl” 'the “Bnur the' P^tVffigl 
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Letters Patcnt-ooncid. 

Court the Bench before which an appeal under 
clause 10 of the Letters Patent is laid has juris* 
diction to deal with it in exactly the same way as 
appeals posted to a Bench for hearing under Order 
XLT, rule 11, of the Civil Procedure Code. Pat 
Jagdis Chandra Das v. Chandra Mohan Das, ngig) 
Pat. 416; -a P. L. J. 695 230 

Limitation Act (IX of 1908), ss. 3, 5 

— Appeal filed bey ond time — Limitation, extension of 
— cause— Burden of proof — Objection not 

taken by respondent^ High Court, whether can con- 
sider question of limitation— Procedure — Practice, 

A petition of appeal filed without a copy of the 
decree appealed against is not valid as an appeal. 

Where an appellant seeks the benefit of the 
provisions of section 6 of the Limitation Act, he 
must adduce distinct proof of the sufficient cause 
on which he relies and must furnish a detailed 
affidavit explaining the cause of the delay. 

Where an Appellate Court exercises the discretion 
vested in it by section 6 of the Limitation Act, it must 
record the reasons for allowing an extension of the 
period of limitation. 

Where a respondent fails to object to the admis* 
sion of an appeal by a lower Appellate Court under 
section o of the Limitation Act, the High Court is not 
precluded from considering the question of limita- 
tion Even an ag*eement between the parties that 
the objection should not be raised would not prevent 
the High Court from interfering. 

The practice of admitting appeals out of time 
provisionally, without notice to the respondent, and 
allowing objection to its admission to be aken at 
the hearing should be discontinued. Provision 
should be made for the final determination at the 
stage of admission of any question of limitation 
affecting the competence of the appeal. Pat 
Cmaturbhuj Sahay V Muhammad Habib 36 

- ■ - s« 6 — Minor, when can take advantage of 
exemption— Right of action, accrual oj, before birth, 
effect of, 

A plaintiff cannot take advantage of the exemption 
provided for by section 6 of the Limitation Act 
unless he is a minor and was in existence at the 
time when the right to sue accrued 

A minor is not entitled to the benefit of section 
6 of the Limitation Act in respect of a right to 
sue which accrued before his birth L Miran Ditta 
V. Bihabi Lal, 2 U. P. L. B (L.) 39 838 

' S. I 2 — Apeeal — Itme requisite for obtaining 
copies, what is— Appellant, whether bound to apply 
at one time for copies of judgment and decree — Sepa- 
rate periods, whether can he allowed for copies of 
judgment and decree. 

There is nothing in law which obliges an appel- 
lant to make one and the same application for 
obtaining copies of the judgment and decree to bo 
appealed against. 

Where an appellant applied for and obtained a 
copy of the judgment to be appealed against and 
subsequently, but before the expiry of the period 
for filing the appeal, applied for and obtained a 
copy of the decree: 

Held, that the time spent in obtaining a copy of 
the judgment and the time spent in obtaining a 
copy of the decree must both be excluded in com- 
puting the period of limitation under section 12 


Limitation Act — contd. 

of the limitation Act. L Ali Muhammad v, 'Katbu, 
163P. B. 1919 879 

s. 12 —Decree, preparation of, not necessary 

— Time spent in obtaining copy of decree, whether 
can be excluded. 

Tn a case in which it is not necessary to prepare a 
decree but one is actually prepared, the time 
occupied in obtaining a copy of the decree should 
under section 12 of the Limitation Act be excluded 
in computing tho period of limitation for appeal. 
Pat Mahgsh Kant Choddhury v. Rah Prasad Bai, 
1 P. L. T. 33; (1920/ Pat. 75; 2 U. P. L. R. (Pat • 28 

““ ■' Si 12 — Exclusion of time— Time requisite 
for obtaining copies— Copies asked to be sent by post, 
effect of. 

Where in an applioation for copies the applicant 
asks that they should be sent to him by post, the 
time requisite for obtaining the copies under section 
1 2 of the imitation Act is the time from the date 
of the application to the date of posting the copies, 
irrespective of the faot that the copies are ready for 
delivery before the latter date. O Iqbal Jehan v, 
Mathura Prasad, 6 0. L. J. 660 831 

;; S®' 29 (fj)— Registration Act (I VI 

of 19C8^, $■ 77— Suit to enforce registration of 
document — Limitation, whether can be extended 
under s y4i of Limitation Act. 

In computing the period prescribed under section 
77 of the Registration Act for bringing a suit to 
enforce the registration of a document, the provi« 
sions of section I4 of the Limitation Act are not 
applicable. C Kalimuddi'j Mollah. v. Sahibdddik 
Molla, 2t 0. W. N. 4; 30 0, L. J. 456; 47 0. 80 ) 705 

s. 15, Sch- 1, Arts. 181, 182— 

Execution of decree— Application, dismissal of, for 
want of bidders— ‘Application, subseqwnt, presented 
more than three years after dismissal of previous 
application — Limitation. 

Where no obstacle, actual or resulting, is imposed 
upon the exeontiou of a decree by the Court execut- 
ing the decree or by a Court before which an appeal 
from an order passed in the execution proceeding is 
pending or by the Court before which a suit or 
appeal to contest the validity of the decree or the 
order passed in execution is awaiting trial, there is 
nothing to stop the running of limitation either 
under Article 161 or under Article 182 of Schedule X 
to the Limitation Act. 

The dismissal of an application for execution for 
no fault of the deoroo-holder is a mere direotiou to 
the officers of the Court to remove the applioation 
from the pending list, but the decree-holder's right 
to apply for its revival accrues from day to day and 
will be barred if no application is made for the 
purpose before three years have elapsed from the 
date when such proceedings were closed in faot or 
struck off. O Kalka Singh v. Gur Saran Lal, 6 O. 

L. J. 656 426 

■ " ' ■ S. 1 5 — Period fixed bys.4$,Givil Procedure 

Code, whether can be extended. Ste Civil Pro- 
cedure ' 'ODE, 8 46 279 

■ ■■■ ss. 1 9, 20, 2 1 — Acknowledgment or 

payment by manager of joint Hindu family, effect 
of — Agent, payment by, through servant, whether 

^inrijml— Ccntract Act (7X of 1872^^ 63 


GENEBAti iBbilX. 


tol. iilV] 


105 b 


Limitation Act— contd« 

— Novati<yn of contract — Collapse of substituted 
agreement, effect of, on origiTial contract. 

An acknowledgment of liability by the manager of 
a joint Hindu family will not, save under special 
circumstances, bind the other adult cO'parceners who 
are also parties to the original contract. 

Where part of the consideration for a mortgage 
deed executed by the father and written and attest* 
ed by the son is payment towards a prior pro- 
note executed by both father and son, and the 
mortgagee pays the amount to the obligee of the 
promissory note, the son must be deemed to have 
authorised the father to make the payment and 
time is extended against the son. 

Payment by an agent through his servant or friend 
is payment on behalf of the principal within the 
meaning of section *20 of the Limitation Act- 

In cases of novation, where the contemplated sub* 
stituted contract fails, prima facie the parties cannot 
be taken to have intended that the liability of the 
debtor under the original contract would also cease. 
M Duraiswami Aiyar V. Rrisunikr, 10 L. W. 466; 
(1919) M. W. N. 797 318 

S. 20 — Part payment of principal by agent 

of debtor~‘ Entry, whether must appear in handwrit- 
ing of agent — Authority of agent, proof of — Inter- 
pretation of Limitation Law. 

The law of limitation must be strictly interpreted. 
Where an agent of a debtor makes a part pay- 
ment of the principal debt, the payment, in order to 
give a fresh start of limitation under section 20 
of the Limitation Act, must appear in the hand- 
writing of the agent making it Section 20 does 
not require that the payment should appear iu the 
handwriting of the debtor himself. It must, bow- 
ever, be proved that the agent had authority to m.ike 
the payment. Pat Banwakc Lal v Kam Cuanoka 
SiNUU, 1 P. L. T. *7: 2 U. P. L R. (Pat.; 23 802 

Sch. I, Art. 49 —Loon of movable pro- 

perty'--Properly wrongfully concerted by borrower^ 
Suit for recovery of property — Limitation, commence- 
ment of. 

In the case of property loaned to bo returned 
when asked for, no aciou would lie until a return 
has been demanded and refused and the mere fact 
that the borrower lias, unknown to tl.e lemler, 
wrongfully converted the subject of the loan would 
not affect the question of limitation. 

The period of limitation iu such cases would run 
from the date of demand and refusal, uni not from 
the date when the property was converted wrong- 
fully. N Hh\O«IN0 V. UillARlLALL 13d 

Art. 83 — Suit on babi account-— 


Balance struck and carried forward —Reciprocal 
demands — nt, xvhether mutual, open and current 
— Limitation applicable. 

Plaintiff sued for recovery of a certain sum of 
money alleged to bo due on a bahi account. It 
appeared that plaintiff supplied defendants on 
occasions ti >C mei’ely with money but with 
various articles, the value.s of which wore given in the 
account and debited against the defendants Thero 
wore mutual demands between the parties on 
balances struck up to a certain date, and the account 
was not closed even on that date, but the balance was 
earned forward; 


Limitation Act— coutd. 

Held, (1) that in oases of this kind the Court 
must look to the dealings as a whole; 

(2) that so viewed the accounts between the par* 
ties wore mutual, open and current; 

(6* that the sun. was governed by Article 85 of 
Shedule I to the Limitation Act L Doqab ItfAL v 
Mula, 17 P W R. 1920; 9 P. L. R 1920 453 

' Sch. L Art. 1 09— Temporary in- 

junction, possession under, when unlawful. See 
Civil Procedure Code, s. 144 664 

; Art. 120 —Declaration that de- 

fendant is not son of particular person, suit for 

Limitation, commencement of. 

A suit to obtain a declaration that a person set 
up as the son and heir of a deceased is not the right- 
ful heir must be brought within the period prescrib. 
ed by Article 12 ) of Schedule I to the Limitation 
Act, and such period begins to run from the time 
when, to the knowledge of the plaintiff, the title of 
son and heir to the deceased is set up N Pratap- 
81NGH r. Raja Dattaji Bao 300 

Art. 120 —Suit by mortgagor 

against mortgagee to recover share of compensa* 
tiou awarded under Land Acquisition Act — Limita* 
t.ion applicable Mortgage 535 

Art. 131 Suit to establish right 
to offerings of temple— Arrears, claim for— Limitation 
applicable. 

A suit for a declaration that the plaintiff is 
entitled to a certain share in the offerings of a temple 
is a suit to establish a periodically recurring right 
and is governed by Article 1 31 of the Pii'st Schedule 
of the i.unitation Act, and limitation begins to run 
from the date on which the plaintiff is Orst refused 
the enjoyment of the right This .Article, however 
has no application to a suit for the recovery of 
arrears of the plaintiff’s share in the offerings O 
Jagdeov Mathora Prasad, 6 O. L. J. 677; 22 0 0 
345; 2 U. P. L. R. (J. c.) 19 ^ 540 

.. . _ I42p 144 — Poa8essi(yn, 

Tf i^f<^vourof 

defendant^Lxmitation-^ Burden ef proof » 

In a suit for the recovery of possession, where the 
entry m the Record of Rights is in favour of the 
defendaut, the plaintiff must prove his possession 
within twelve years of the suit. Pat Kisu.v PsASAn 
SiNoii t’ SuRAj Naraik Prasad 960 

. , Art. Alienation by co- 

pa> cener Adverse possessionSimitation, 

Tlie entry of an alienee from a co* parcener info 

from^ih^ alienated isadverse to the other co-paroene^rs 
fiom the very moment of that entry. M A Buuf 
GAtuR U Asiiamatu Bibx, 11 L. >V 31 

j;: 's t 

Order XXF, rules 89 90 and Q f nf 
cedureCode Ihe Pfo- 

its terms and refers to nn*^ Perfectly general iu 
Code to set aside a sale in ^PP|*5“’tu>u under the 

An application to se^de ^^^^^^^ 

a decree passed a^painst tho 

on the ground that tho ^Pplicanti 

the applfcant and “not t hrSf/- 
ArUCe and not b, A..tidet8lT£ 
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Limitation Act^contd. 

the Limitation. Act. C Satish Chanoba t; Nisni 
Chandra Dutta, 46 C. 076 431 

Sch. I, Art. 180 — Civil Procedure Code 

(Act V of 1908^, O. XX[, rr, 90, 9j? — Execution of 
decree — Sale — AjjjpHcattow to set aside sale, made 
and admitted after statutory period — Sale set aside 
in part~~Application by purchaser for delivery in 
respect of items preserved — LimitafioUf su8pensio7i 

of. 

Held, bjr the Fall Bench Oldfield, J., dissenting) 
that where an apphcation to set aside a Court sale, 
made beyond the statutory period after confirmation 
of the sale, is admitted and is in part disallowed, the 
period of limitation for an application bj the 
auction-porchaser to be placed in possession must 
be computed from the date the application to set 
aside the sale was disallowed, and not from the date 
of the order of confiimation passed before the appli- 
cation to set aside the sale was made 

Oldfield, J, — The existence of the cause of action 
for an application for delivery, to which Article 180 
of Schedule I to the Limitation Act applies, is not 
suspended during the pendency of proceedings for 
setting aside the sale, for once time has c immenoed 
to run its running is not suspended M Muthd 
Eorakki Chettt V . Mahamad Madar Ammad, 26 U. 


L. T. 469; 38 M. L. J. J; 43 M 185; 11 L. W 487 66 

' ■ - ■ Art. 181 — Application for 

restitution — Limitation applicable. See Civil 
Froceuure Code, s. 144 664 


■ ■- . 1 — - . • Art. 181 — Mortgage, suit 'on — 

Preliminary decree^ Appeal^ confirmation of decree 
in-. Final decree, application for- Limitation, cc^n- 
mencement of. 

Where a decree of a lower Court is affirmed by 
the Appellate Court, the lower Court’s decree is 
wiped out by being merged in the decree of the 
Appellate Court, which takes its place to all intents 
and purposes, and both the decrees cannot exist 
simultaneously. 

Where an appeal is preferred against a pre- 
liminary decree in a mortgage suit and that decree 
is affirmed, the right to present an application to 
make the decree final accrues oc the day the appel- 
late decree is passed. M Nilkantuv. Madhorao 

323 

Art. 182 — Exec7cfion of decree— 

Cross.examination of objector, whether step.in.aid 
of execution— Order directing payment of process 
fees for issue of notice, rvhether gives fresh start of 
limitation. 

The cross-examination of a person who objects to 
the execution of a decree does net amount to a 
8tep-in«aid of execution so as to gfivo a fresh start 
of limitation. 

An order to pay talbana for the issue of a notice 
does not furnish a fresh starting point for limi- 
tation, where hzi&aTux is not paid, and in consequence 
notice is not issued. C Aubita Lal Mdkherjee v. 

Hira Lal Mckuerjee 643 

Art. 182 — Execution of decree — 

Notice, order for service of, whether extends iimitation 
— Limitation, commencement o /— of service 
of notice, filing of, whether 8tep.in.aid of execution. 
An order for the service of a notice made by a 
Court to which the notice is sent by an executing 


Limitation Act^concid. 

Court for service, has not the effect of extending the 
period of limitation prescribed by Article 182, 
Schedule I of the Limitation Act, for making an 
application for execution of a decree. 

The filing of an affidavit of service of notice in the 
Court to which the notice is sent by the executing 
Court for service, is not a step-in-aid of execution 
of the decree. 

Limitation does not run from the date when the 
excution case is disposed of, but from the date of 
presentation of the application for execution. C 
Krishna Prasad v, Dhirbnora Nath, 24 0. W. N. 
65; so C. L J. 5 8 1 

Sch. If Art. 182 (5) — Civil Procedure 
Code (Act V of U08^, O. XXI, r. 17 — Execution 
of decree— Amendment of application, whether step, 
in.aid of execution — Attachment, order directing, 
effect of — Limitation, objection as to, when can be 
raised. 

If a decree-holder files a defective application 
and has to be ordered to amend it, he cannot gain 
profit from the ameudment on the ground that it is 
a step-in-aid of execution 

In the absence of an application by the decree- 
holder moving the Court to make an order directing 
attachment to issue, such order made on the origin- 
al application for execution does not amount to a 
step-in-aid of execution. 

An order made in execution proceedings without 
notice to the judgment-debtor does not estop the 
latter from subsequently contending that the appli- 
cation on which the order was made was barred by 
time. Pat SOBRAN MaHTOS V. SlBILAS KUER 933 
— - ■■■■ Art. 182 (5) — Execution of 

decree — Application praying that notice be issued to 
judgment.debtor, whether step.in.aid of execution— 
Limitation, extension of. 

An application for execution headed as “for 
execution,” written in the tabular form prescribed 
by the Civil Procedure Code for such applications, 
and stating that the “mode in which the assistance 
of the Court was required” was by the issue of a 
notice to the defendant to show cause, if any, why 
the decree should not be executed against him, 
is an application to take a step in.aid of execution 
sufficient to save limitation within the meaning of 
clause 6 of Article 182 of Sohedule I of the 
Limitation Act. C Abdul Aju Abdulla v. Yakub 
Abdul Gani 433 

Art. 182 (5) — Execution of 

decree — Decree.holder auction.purehasei', application 
by, to be put in possession, whether step.in.aid of 
execution. 

Per Newbould, J. — An application by a decree- 
holder to be put in possession of property purchased 
by him at a sale in execution of his deoree, is an 
application to the Court to take a step-in-aid of 
execution within the meaning of clause (6) of 
Article 182 of the First Schedule to the Limitation 
Act 

Per Cuming, J. — An application, to be a step-ip- 
aid of execution, must be one by tho decree- holder 
in his capacity of decree-holder and not in his 
capacity of auction- purchaser. C Annada Pbasa^a 
V S0M«RUDD1, '3 0. 'V. N. 923; 30 C. L. 1. 186 839 
Limitation Law* interpretation 
Limitatio.'» Act, s. 20 802 
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Lower Burma Land and Revenue 

Act (II of 1876), s. 18 — Mortgage of grant 

land without sanction of Deputy Commissioner - 
validity of. See Constbuction of document 42 

m^ras City Municipal Act (III of 
1S04), SSa 262, 325— itcense for storing 

timber— Permission of Municipality to jut up a 
shed on timber yard, whether necessary. 

A license obtained under section 325 of the Madras 
City Municipal Act does not cover the permission 
that is required under section 2H2 of the Act. 

Therefore, a person who has obtained a license 
for storing timber is bound to take the permission 
of the Municipality for patting up a shed over it. 
IVI Nandamuni Nadar, fn re, 21 Or. L. J. 1; 10 L. W. 
66/j 38 M. L. J. 81; 2? M. L. T. 126j (1920; M. W N. 
in 49 

Madras District Municipalities Act 
(ly of 1884), SS.54,97, lOi, 262- 

Suit to recover tax collected, maintainability of— 
Jurisdiction of Civil Courts — Remedy of person 
aggrieved 

The only remedy of a party aggrieved by the 
assessment imposed on him under section 54 of the 
Madras District Municipalities Act is to appeal to 
the Council under section 07 of the Act. A suit to 
recover the amount collected is barred under section 
262 of the Act and Civil Courts have no jurisdiction 
to find that the assessment was erroneous on facts 
or to go into the question of the amount of a person's 
income. IVI Virudupatti y. Saravana Pulai, »0 L- 
W. 692 454 


Madras Estates Land Act(l Of IS08>, 

s. 3(2) (d), (e)-i nam, grant of, by zemindar 
before Permanent Settlement — Grant, whether of 
melwaram or both wararas — Presumption — Burden 
of proof — Ejectment of tenants, suit for, by grantee— 
Occupancy rights, proof of — Jurisdiction of Revenue 
Court Madras Regulation XX\l of ih0i,8. 2 
In the case of villages granted as inam by a zemindar 
before the Permanent Settlement, there is no pre- 
sumption that the land revenue alone was granted. 
It must be presumed that the grant conferred a 
right, not only to the land revenue, but also to the 
land itself. 

An action by tho grantee in ejectment against the 
tenants is, howev'er, not maintainable where the 
defendants have permanent occupancy rights by 
custom or otherwise, as neither the zemindar by 
the grant nor the Clovernment by their release could 
convey rights over which they had no control. 

The harden of proving the existence of occupancy 
rights is on tho defendant.'*, tenants. 

Where it is not shown that the lands comprised 
in the grant wore in the occupation of tenants at 
the date of the grant, it is not an ‘estate’ falling 
>vithin clause 6 ( 2 ) {df of the Estates Land Act 

and a suit in ejectment is cognizable by a Civil 
Court. 


Per Napier, J— The Legislature has specifically 
dealt w'ith in«ms in clause of section 3 (2; of the 
Madras E.statcs i.ancl Act and could not have 
intended to provide for any other class of them in 
clause .e> Clause e; of the section provides for 
portions of an estate held on permanent under, 
tenure and tho fact that kattubadi is paid to a 

makf inL cannot 

make that mam cither a portion’ or an under- 


Madras Estates Land Act^onoid. 


tenure. M Nandigam Sobbaratddu u. Kannau 
Sahbb, ilHl9» iM. W. N. 836 22 

ss. 77, 192 — Rent suit in Revenue Court 

— Appeal — Dismissal of suit by Appellate Court 
without adjudication on merits but on ground of 
jurisdiciion—Appeal, second, whether lies — Revenue 
Court, poiver of, in adjudicating on rent claims. 
Where a suit for rent instituted in a Revenue 
Court is dismissed on appeal under section 77 of 
the Madras Estates Land Act only on the ground 
that the ttevenue Court had no jurisdiction as to the 
questions raisud in the pleadings but without any 
adjudication on the merits, the plaintiff has the 
right to prefer a second appeal to the High Court. 

In a suit for rent presented under the provisions 
of the Madras Estates Laud Act, the Revenue Court 
is both competeat and bound to decide for itself 
any question necessary for the disposal of the case, 
whether its decision on the point would finally 
determine the question between the parties so as 
to make it res judicata or not. M Venkatapathi 
Navani V. Gaddam Oiowden.sa, U L. W. 3 749 

SS. lOI, 111, 124, 131, 132— 

Civil Procedure Code (Act V of 19L»8), O XXI, rr, 
90, 92, applicability of— Summary proceedings — 
Sale of ryot's holding foi' arrears of rent ^ Order 
cancelling sale for fraud or irregularity, validity of 
-^Suit by purchaser to declare order invalid, main* 
tainability of. 

Where a ryot’s holding is sold for airears of rent 
under the summary procedure prescribed in section 
111 and the succeeding sections of the Madras 
Estates Land Act and not in pursuance of a decree, 
tho sale cannot be set aside by the Collector on the 
gr und of irregularity or fraud. Order XXI, rules 90 
and y2, Civil Procedure Code, being Inapplicable to- 
Buch sales. 

if an order cancelling such a sale is passed,' it ia 
Open to the auction. purchaser to sue to have it 
declared that his purchase is valid and that tho order 
setting it aside and directing a ro-sale is without 
jurisdiction and null and void and not binding on 
him. 


Order XXI, rule 60, of tho Civil Procedure Coda 
applies only to causes where immoveable property has 
btea sold in execution of a decree, and it cannot be 
applied except to such sales inasmuch as its laDeoaire 
precludes its application to sales in general, even 
though made through . om*t officers M Jagannadha 

CHARYULU V. RomMADKVARA 8ATYANARAYANA VaBA. 

N* us” 43 M 

Madras Hei-cditary Vll.ag’e Offices 

Act (HI of 1895), ss- 13, Zh-Mad^-as 

Proprietary Estates Village Service Act (11 of iNyi ) 

y. 0, 13 meaning^ wither 

irwludes right to he appointed to newly created 
vil age oJfce-Suit fo, (Uclaration that « person is 
not entitled to village o^ce, maintainabUity of— 
Junsdtehon of Civil Court. of— 

Pet Bakewell, J.— The words “claim to succeed" 
m section 2. of the Madras Hereditary ViHal 

i/the strict 

upon a vacancy in officr t J"® appointed 
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madras Hereditary Villagre Offices 

Act — concld. 


Madras Proprietary Estates VII« 
icige service Act — conoid. 


A suit for a declaration that a person is or is 
not et.titled to a village office is not cognizable by 
the • ivil < Curts 

\ et O^gerti^ J. — The words “claim to succeed” in 
section z of the Madras lleredit .rj Village Offices 
Act do not include any claim to be appointed in 
the first instarce to any of the village offices set 
forth in tho Act. 

A suit merely for a declaration that a person is 
entitled to a village office is cognizable by the * ivil 
ronrts tVl Alagiasuniuram Iillay v Midnapobb 
Zbmindary ( 0 , i to 8i6 

MaurasHigrn . ourt Appellate Siue 

R .. les» Ap;)» ilf rr. St)* Sb* c&~ Probate 
appeal — Pleader's fees, computation of—^Probnte pro- 
ceedings, right in tli^puie in, what is — ‘Ad valorem 
fee’ in rr. dft, H, meaning of. 

'I he graduated scale of fees paid on the amount 
for which Probate is granted cannot come under the 
expression ad vaJori'mfee used in rules and 36 
of the iViadras High i ourt Appellate ISide Rules 
Tbe right in dispute in Krobate proc* edings is 
not so much a right to property as it is a right to 
manage and administer the estate i.y the person 
applying 

The subject-matter, therefore, of a Probate appeal 
is not capable of valuation and the proper rule 
as plicable for determining t leader’s lees therein 
is rule of the Appellate Side nulea. M Konpa 
S lDDRU CllETTT V. Ve RATAROYA f HETTY, lO 1.. W. 

6i«.} o7 M. b. J. bnbs -6 M L. T 4<*0j litfzu,* M. W. N. 

16P; 4^ M. i 292 

IViadras Irrig'ation Cess Act (Vilof 

IbbSi.s. 1-* 'Engogement toith Oovernmenty’ 
easement, uhether amounts to Forjciture of servient 
estate, effect of^£>oininant estate, wlitther liable 
to pay cess. 

AVhen tne Govoroment in India forfeits an estate, 
the frown takes that estate tavtwn et tale hh it 
Stood in the sub'ect against whom the forfeiture 
is exe cised: it takes it, therefore, subject to all 
existing easemenis 

v\ here a Zemiudar bad an easement to irrigate 
his estate free from un artidcial channel passing 
through the estate of his neighbour, and Govern- 
ment torfeited the ueiglibont’s estate for rebellion: 

Held, that the Zemindar nad an engagement 
■with the Government” nithiuthe meaning of the 
provi-o to section 1 of the Madras Irrigation < ess 
Act of -^riftand that, t erefore, he was not liable 
to pay the irrigation cess impos'd under the Act. 
f* o Secrkt-ry of State v. maharaja of dobbili, 
M W i\. 7 ; 1^7 i>i L J.7 4; in A L J. t. u 
L W Ofc i U P. b a. iP. C ; S<3;46 1. A 30^: 4 
C W N 4 ‘6 154 

Madras Proprietary Estates Vll- 
lasre Service Act di ot ss. 6i 

15 — Submission oj nomination by proprietor —LiniitOm 
tion, commencement of — Formal submission of 
unsigned nomination by p’-oprietor's agent, validity 
0 ^- Premature submission of nomination, effect oj-^ 
Power to withdraw beiore acceptance by Collector 
In the case of tho creation of a new office under 
section ‘O of the Aiadras Proi-rierary Estates ViU 
lage Service Act the startiug point for the six 
weeks allowed for submission of nomination by the 


proprietor is the day on which all the requisite 
steps have been comple'ed under section H, or, in 
other words, the day on which the last.step is com- 
pleted. 

As the power of choice of the person to <be appointed 
to a new thee created under tfae* Act is ^ven to 
the proprht r under section I6, ho must exercise 
it himself and is prohibited from delegating it to 
another But once the choice is made, it iR'Com- 
peteut to bis agent to act for. him in formally 
embodti g bis nomination in the form prescribed 
and signing it for him and sabmitting.it. 

A proprietor is not prevented from snbmifcticg fats 
nomination in advance of a new office bniog creat- 
ed Such a submission would take effect' when ihe 
office is created, if not rejected by the Divisional 
Officer. 

A nomination prematnrely made may be 'with- 
drawn aad a fresh nomination may be made after 
the office is actually created -iVI Tanouthub 
NAKAS1MH4U V SlKGARAJO UAMIAH, 3:1 M. L. .1. ‘ 

(IvjO) m w. n 3o3 728 


MAl^bdt* LciW-;- Appotnfmenf of heir ^Succession 
to estate of appointee Rights of relatione of natural 
family — ‘Anaiitbira avakasham,’ meaning of 
According to the customary law of Malabar the 
relations of the natural family from which an heir 
is coDstitured are entitled to succeed to that heir 
if he dies sonless. 'Jhe appoiuimeut of an heir is 
very different from an adoption 

I bo express! >d 'ananthirn avakasham* only means 
the right of heirship, and the appointment of a 
pi»rson with ananthira nvakusham’ rights enables 
his natural relations to succeed to his p-operty. 
M Kutumatt Hlthen Variath Sekuara Variee V. 
Eotakat ) M vv N. 9 339 

lViailcio.js prosec tl >n mean- 

ing of -Police Officer directing prosecution as re-ult 
oj enquiry, liahility of—Secre ary of Stite, whether 
liable /or acts of officers done in discharge of duty— 
Tort 


In oases of malicious prosecution the term ‘malice* 
does not neoeasartly imply personal spite or 
gruQge on the part of the defendant or his agent, 
and it exists whe.-over there is an improper or 
indirect mucivo which actuated the proseoucor in 
i’istituting criminal proceedings against the plaint- 
iff. 


Whore a Police Officer acting in the honest dis- 
charge of his d uies directs the prosecution of a 
person on a criminal charge as the result of an 
enquiry, he cann it be held. liable in damages if it 
Bubsequeutly turns oat that there was no reasonable 
or probable cause for the prosecution. 

'1 he Secretary of St tte cannot be held civilly 
liable for tortious acts committed by Police Officers 
in the performance of duties imposed upon them 
by tho Legislature. L Evans ti. Secretary or Siam 
)4< P. R. S&O 

Misjoinder, decree, whether can be set aside 
on ground of. Ste Civil PrOwEdubb Code, s "aQ 


~ , whether question of 1 jw justifying appeal 

to Privy Counoil. See civil Pbocroorr Cod*, e. 
109 450 
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— mortgagee- entitled to pts^esaion^ 
Failitre to take p^ssessioa— Interest, wheltier ran be 
recovered, 

Vvhf^rea morKpraccee who is eatitici to the poa- 
aeS’-ion of the morc^^ered prooerty omits to tako any 
steps to obtain possession under his mo -bt'afi^e, be is 
not entitled to recover dama^os for the period he is 
oat of possession. N Balwa.ntrao v Nakhar 
Qanqaram 814 

. ^ . Ademption — ifortgnged property acquired 

under Land Arquiaition Act, effect of — Liiaifution 
Act (IX of 9 8^, s. Ifi {it, Sch I, Art iU - Suit 
hy mortgagor against mortgagee, to recover share of 
compensation awarded under Land 
Act - Limittition applicable — Secretary of State 

wrongly impleaded as party to suit — Kotice, period 
oj, whether ran he excluded. 

Where mortgaged propeny is acquired under the 
Land Acquisition Act, the mortgage cannot be 
redeemed as the mortgaged property has ceased to 

exist. 

A suit by a morigagor against his mortgagee to 
recover his share of the compensation awarded to 
the latter in respect of the ni rtgagcd land under 
the I and Acquisition Act is governed by Article 
•f Schedule 1 to the ' imitation Act 

Where the Secretary of State is wrongly implead- 
ed as a defendant in n suit, tho period of notice 
given to the Secretary of State o-mnot bo excluded 
under section -5 (2i of the Limits ion Actincim- 
puting the period of limitation applicable to the 
suit. O t adh t rasap V. Nizam ud-din, O 1'. 

2 U P L K. J.C J 25 535 

- — - Redemption^ suit for — Consideration, partial 
failure of — Loss <j'’casio»ed to moitgagur, whether 
can be set off M r/gagee, duty of, to restore morl- 
gaged property to mO'tgag r on j’edemptiuit- Posses- 
sion not originally delivered to mortaage^, • ffect of. 
here there is omy a partial failure of the con- 
sideration payable for a mo tgage, any loss occa- 
sioned inconsequence of that failure can oul}' be 
recovered by a separate suit, and cannot be set oS 
in a snit for redemption. 

The duty of a mortgagee to restore at the time of 
the redemption of the mortgage tho mortgaged 
pnperty to tno mortgagor does not arise where 
poBS ssion over that property was not delivered bo 
him at the time of the mortgage or at any time 
thereafter. O Anoad Singh v Kashi Prasau, O. 
L.J. 619 3J3 

, suit to enforce, against mortgaior and 
purchaser of equity of re leniptian — Mortgagor, power 
of, to transfer interest, whether can be gone into — 
Procedure, 

In a suit to enforce a mortgage brought against 
the mortgagor and tho tiurchnser of the equity of 
redemption, the question whether the mortgagor 
had a transferable interest ought not to bo gone 
into. The solo quescioa in such a suit i^, whether 
the ''oiirt should ouforce tho security as regards tno 
right, titlo and interest of tho mortgagor, the case 
whether tho mor gagor had a goud interest to 
tiaikSter being foreign to such suit. O Di'Dali 
Uayal i; B£lo iBi 8C6 

, usuiructuary- Mortgagee, rights of Repairs 

carried out by mnrtyayee Kent, enhanceinent oj^ 
be?ie(it oj, mortgayee, whether emitted to — Decree 
based on mortgage— Auction-purchaser, dispossession 
of — Damages, ItaAts of. 


IW o rtgra g’e— ooncid. 


Where a u«ufruotuary mor’ gag«»ft of a honsa 
carries out repairs and impio emenf-s with the 
obj-'ct of realiz ng enhanced ren . he on ht to have 
thrt benefit of tho enhancement n hich tho money 
spent by him bring about 

here an aiictiou-piircha^er in execution of 
decree bssed on a nsufruetnary i. engage His. 
possessed and chiim- dnmeges for I e period (if his 
dispossession, the purchaae nioney paid by him is 
not to be taken into consideration in assessing the 
amount of damages He cun either get interest on 
the ba>is of the mortgage or damages to the extent 
of the rent 'f the property of which he has been 
deprived O Wilavat Husain r. Zamani Bk3»m. « 
O L. .1 fin8 112 

IVI 3rtg*dgrG**CleeCf « attestation of, wbetl.er 

must be proved. See Civil J'roceoure Cot’H, 

o. vni. R H 107 

Muhammadan Law Divorce, mode of 

eff-cting — Prvsence of wife, whether' neces>‘oxy. 

There is no provision of the Muhammadan T.aw 
requiring that a divorce should be prononneed in 
the presence of the wife or that it should be 
immediately communicated to her All that is 
necessarv is that the f >ct of tho divorce having 
been effected should be brotight to the notice of the 
wife Rajasaueb KAsuLsAHeB, in re, z\ hom L. 

R. JOSS; 44 B 4b 573 


■ — Gif* »mr ostn <7 obUyaiion an donee to maintain 
donor Uiba bil-owaz— Rei'anii-fion, whether per- 
missitde 

A gift by a Muhammadan \vidow imposing an 
obligation, wit bout niukiog it a condition precedent 
on tne donee to nurse and maintain he' for the 
rest of her life cannot, on th© doneo ceasing lo 
maintain her, be avoided by her on the ground that 
fhd obligation was a condition precedent to th© giftj 
nor can such gill be resumed under the v>nham! 
maclan Law, an the obligation placed on the d mee 
deprives the gift of being one purely vcluncarr 
and makes it a hiba-bil-ewaz. C Abibjin bswA v 
Shrier Kabil 542 

Gift subject to condition which dei-ogafes 

from grant, validityot — CoaditiantomainLiin donor 
whether makes gift inoperative— ytushaii doctrine of 
applicability of 

Under the viuhammadan Law where a gift is 
made subject to a condition which derogates com 
pletoly from the gratit, tho condition void and 

the gift takes effect as if no condition is attached 
to it 


of a trust to maintain the donor during her 

does not make the gift iuope*ative * 

«h«e a h,ba^,na purports to give oue.l 
of certain plots of land, thee is no likelihood 
any confusion beit.i; created,, ano the irift does 
come within the miVchthf- of the rule of 
L- .'AOIR I RAMA.MK V fcUBlD Jfc OULA ^ 

— — \\ lit- Assent oj hei(s, effect oJ— Testa 
wh-ther ran mane gift ore, ajter alsobae estate 
A testator caniioT, under the v-uhanimadun L 
make a gift over alter u vested bequest of 
absolute estate “ 

VMiere a Will made by^ a Uphammadan is as-, 

ed to by h.8 heir, after, hi. death, the ,« 

- f\. 



1060 


[1920 


tliDlAK OASBS. 


Muhammadan Law —conoid. 

merely vulidates the document, which must, how* 
ever, be construed according to the ordinary rules 
of Muhammadan i aw governing Wills. L Nasib Ati 
Shah v. Suohra Bibi, 2 U. P. L. B. (L.j 61 853 

Native state* previous conviction in, effect of. 
Slee Final Code, s. 76 624 

Nesrotiable Insti-uments Act (XXW 

of 1880i S* 20t applicability of — Hundi paper^ 
signed bat left blanky delivery of, effect of-Attach- 
ment of unsigned stamp, without authority, effect of — 
Estoppel. 

The estoppel arising from section 20 of the 
Negotiable Instruments Act can only be applied to 
the paper or papers which the signature covers. 
The delivery of a hundi paper signed but left 
blank cannot be taken to give pnma facie authority 
to make thereon a negotiable instrument outside 
the maximum value covered by the stamp by 
attaching thereto other unsigned stamps 
The delivery of several signed stamps separately 
does not give prima facie authority to stick them 
together for the purpose of a single instrument. 
It is only when the signature is across two or more 
stamp papers pasted together showing thereby that 
the several stamps have been united with the 
sanction of the person making the signature, that 
section 20 will govern as one transaction an instru. 
ment engrossed upon the joined papers. N Goruldas 
Naznscrhdas V. Badhaeisan 3 

Opium Act (1 of 1878), ss. 4, 9, i*. 48 

— Sale of opium in contravention of conditions of 
license — Offence. 

A sale of opium in contravention of the conditions 
of a license is a breach of rule 48 and is punishable 
under section SI of the Opium Aot. L Dadlat Uau 
V Bupbrob. 3B P. B. 1919 Or.; 21 Or. L. J j8G 884 

Oudh Laws Act (XVIII of 1876), ss. 

9, 10— Pi'e^emption —Taluqdari mahal, whether 
mahal— Norice, failure to give, effect of^Mortgagee 
pre-emptor —Vendee whether entitled to costs of re- 
demption suit — Vendee becoming co-sharer after sale 
but before suit, effect of. 

A taluqdari mahal, i. e., a mahal comprising many 
villages separately assessed to revenue, but carrying 
a joint liability for revenue extending over all the 
villages in the mahal, is a mahal wichin the meaning 
of section 9 of the Oudh Laws Act, irrespective of 
the fact that no separate Record of Rights is prepared 
for the whole mahal but only for each of the villages 
eomprising that mahal. 

Where a pre-emptor happens to be the mortgagee 
of the property sought to be pre-empted, the con. 
dltioQ in the sale-deed as to redemption of the 
mortgage as economically as possible does not affect 
the nature of the transaction as it appears from the 
deed, so as to debar the-.-pre-emptor from claiming 
pre-emption of the property ^old. ® 

If a vendee fails to see that the vendor complies 
with the provisions of section 10 of the Oudh Laws 
Aot and files a redemption suit against the mort. 
gagee of the vended property, who files a simuU 
taneous pre-emption suit, the vendee cannot recover 
from the pre-emptor mortgagee the costs incurred 
by him in the redemption suit. 

A pre-emptor does not lose his right of pre. 
emption by reason of tbo vondee becoming a coi 


Oudh Laws Act-oonold. 

sharer after the date of the sale in question but 
before the date of the pre-emption suit. 

The provisions of Chapter II of the Oudh Law 
Act mean that the persons, who in section 9 are 
described in a proleptio or antioipatory sense as 
having a right of pre-emption, are invested with an 
actual right to pre-empt as soon as a sale to a 
stranger takes place. In other words, up to the date of 
sale the pre-emptor has merely the right to be 
preferred, which is a potential or imperfect right. 
This potential right gives place, on the happening 
of the sale to a stranger, to an actual or perfect 
right to be substituted for the veudee, and such right 
cannot be defeated by any aot of the vendee after 
he right has accrued. 

It is a fundamental principle of law that a person 
cannot take advantage of his own wrong-doiug, 
A purchaser who purchases property, without 
ascertaining that it has been offered first to a person 
having a preferential right of purchase, is assisting 
the vendor in evading his obligation to give notice 
under section 10 of the Oudh Laws Aot. O Lal 
Raooindra Pratab Sahi V. Abu Jafab, 6 0. L. J. 
6i8; 22 o. C. 353: 2 U P. L R (J. 0.) 66 371 

s. 13 — Pre-emption — Price, whether 

entered in good faith — Fancy price. See Debtor 
AND Creditor 95 

■" S. \3— Pre-emption, suit for, by mortgagee 
—Amount payable to vendee— Amendment of decree 
— Market valtte, determination of — Fancy price, 
whether fictitious. 

A vendor of certain property left with the vendee 
a portion of the sale money to be paid to the mort- 
gagee of the property and the pre-emptor, who was 
the mortgagee, applied under section 161 of the 
Code of Civil Procedure for amendment of the decree 
to the effect that the defendant vendee was entitled 
to receive from him only such sums as the latter had 
paid to the vendor, and the Coart amended the 
decree accordingly: 

Beld, that the Court was right in applying section 
16 ' and in amending the decree as prayed for. 

In the absence of any special reason for paying a 
fancy price for property, the fact that such a 
fancy price has been entered in the sale-deed is in 
itself evidence of the price being fictitious. 

Under section IH of the Oudh Laws Aot if any 
single item forming part of the price mentioned in 
the sale-deed is found to be fictitious, the Court must 
fix such price as appears to it to be the fair market 
value of the property sold. O Zahur Ahmad v. 
Mohabeam Ali, U. P L R. (J. 0.) -54 34 

ch. II —‘Good faith of pre-emptor, whe- 
ther can be inquired into. See Pbe-euptiom Suit 

520 

Oudh Rent Act (XXII of 1886), s. 38 

( 2 )— Nazrana, whether illegal— Co-sharere— Suit 
for profits —B&zra.na,, whether can be included in 
account— Co-sharer, liability of. 

In a suit for profits brought by one co-sharer 
against another, the nazrana realised by the latter 
Can be included in the account, provided the nazrana 
and the enhanced rent taken together do not offend 
against the provisions of section 38 ^2 of the Oudh 
Rent Aot 

A co-sharer is liable to aocount for whatever profit 
he receives ou aoco^qt of the joint land to his oq* 
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Oudh Rent Act — conoid, 

sharers, whether h© receives it in the shape of 
nazrana or in the shape of rent, O Narotam Das i*. 

^ARAiN Das, 22 O. C. 261 232 

Oudh Sub-Settlement Act (XXVI of 

1866) —Subordinate proprietors in Oudh, position 
and rights of — Family ai^rangement, tohat is— Test 
to be applied — Beversioners, right of, to challenge 
alieruiiion. 

The Oudh Sub- Settlement Act of 1866, which was 
euacted for the purpose of securing a better deter- 
minntion of certain claims by subordinate proprie- 
tors in Oudh, emphasised that the rights of subor- 
dinate proprietors which were to be enforced were 
those which they held on or before the 13th 
February 18f>6 and that the settlement was not 
intended to enlarge the rights which the holders 
of subordinate tenures possessed, 

The true test to be applied to a transaction 
challenged by the reversioners as an alienation 
not binding upon them, but which is alleged to b® 
a family settlement, is whether the alienee derives 
title from the holder of the limited interest or life* 
tenant. There may be a family arrangement 
between heirs or possible claimants by inheritance, 
but there can be no family arrangement as between 
legatees or alienees to which the reversionary heirs 
are not parties. O Bhoshan r. DboNabain 82 

Partition — Partition decree, effect of — Mortgage, 
whether affected — Mortgagee purchasing proprietary 
rights— proprietary rights loss of, effect oj - Mortgage 
whether revived. 

A decree for partition between proprietors pur- 
porta to divide the proprietary rights of the persons 
seeking partition as against the other co-owners of 
the property, and does not affect the rights of mort- 
gagees in the property partitioned, even when the 
mortgagees arc parties to the partition, unless the 
rights of the mortgagees as such are attacked and a 
relief is granted in respect of the same by the decree 
allowing the partition. 

Where the proprietary rights acquired by a mort- 
gagee in the mortgaged property at an auction-sale 
in execution of a decree obtained by a subsequent 
mortgagee arc wiped out, the mortgage is revived. 
O Jai Kisuori Biui i\ Avzal Khanau, 22 O. C 349: 

2 U. P. L R. <J. C.) i7 544 

PAI^fltlOn suit — Costs of preliminary decree — 
Practice 

In a partition suit instituted for the purpose of 
effecting a partition between the members of a 
family, where neither party has been guilty of any 
unfair contention, the costs till the preliminary 
decree should, as in tho case of administration suits 
be ordered to come out of tho estate. IVI 

Neelatooru 

Veskatarangaciiarld I' Neelatooru Sampath 
Kumara Aiyanoar, 11 L. W. 6 382 

Decree, form of— Share of each party, extent 

of, definition of— Decree, whether binding on de- 
fenda/t/tf inter se — Registration Act (XVI of 1HC8) 

8, 17 *2 {u — Co)/ipromise— .aicard based on corn 
promise, whether requires registration— Hindu Laio-1 
Joint family- Compromise entered into by father 
to avoid dis, Hfe, whether binding on sons—Familu 
arrangement, “‘v 


Partition suit — conoid. 

Where in a suit for partition of a joint property 
the decree declares the shares of every one of the 
parties interested in the property, the declaration 
as to the extent of tho shares of the defendants is 
as binding between tho co-defendants themselves 
as between tho defendants and the plaintiffs. 

Where an award given by arbitrators is in accord- 
ance with a compi'omise mado by the parties to a 
suit and not going beyond tho scope of the suit, 
and tho award is made a decree of Court, registra- 
tion of the award is not necessary under 
section 17 (2) (vi) of the Hegistration Act. 

A compromise, which is entered into by a Hindu 
father with regard to ancestral property for tho 
purpose of avoiding an existing or even possible litiga- 
tion and which is in the nature of a family settle- 
ment, is in the absence of fraud, collusion, undue 
influence or other like reasou binding on his sons. 
O Gandharp Sikgh V. Nibmal Singh, 6 0. L. J. p^29j 
22 O. C. 3C0 


PAftnCrShlp — Debt due to firm^Payment to 
one partner, whether dissolves liability. 

Defendant bought goods from a firm jointly 
owned by plaintiff and one S and paid the pur- 
chase-money to S. Plaintiff sued for recovery of 
the money : 

Held, that the defendant’s liability had been dis. 
charged by payment of the debt to 5. and that the 
plaintiff was not entitled to recover the amount L 
Hodi V. Ni0ha, 10 P. W. R. 1920 273 

Patents and Desl£rns Act (II of 

^ ^ - ^ 81 — Berar, whether 

included in British India — Patent granted in British 

India, whether can be recognised in Berar, 

G obtained the exclusive privilege in respect of 
an invention under the inventions and Desi/ns 
I8h8 Under the Patent and Designs Aft lSn 
which repealed (he Act of J88S. his exclusive 
privilege was converted mto a patent and extended 
throughout British India, including British 
Baluchistan and the Santhal Parganas. The Act 
of ,888 was never applied to Berar, Tut by a NoH- 

the of iq 1 of India issued under 

the Act of 191J, Berar was included in thA 

Bnt'sh India No Controller of Patents was appoint 

:^e::;odTnLrti^^for^„T‘nT:,n°nt;;^^:T^ 

II “Of “Po" 

Held, that the patent was operative in Berar and 
an infringement thereof was actionable K 

a separate Controller of PatAnfl ™ 

appointed for Berar, the officer aDDof^ 
office for British India was ^ 

i Berar; and that though the natonf 

a date anterior to the date^^ofthe 
etc?:f rabin^ 

which it was granted. N Sh^op^Cd u." 

Patna Hig-h Court 

follow practice of Cairutta High'" *“ 

Criuinil Procspukb: Cods, s. >85 Court. S« 

Of 3 
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Penal Co<Je (ActXLV of I860), ss. 

2?, 24, 380 — Tkeit ConutituehU of offence — 

I)i>hone8t tnJcingt what amounU to—tlaint’ of right, 
bonft fide, invei>tigafion into. 

In order to constitute the offence of theft the 
pro-ecution miiRt establish a that theie was 
dish onest intention to ta'C jiroi-erty b'> that the 
proper* y was moveable property, c that it was 
taken ont of the possession of anot -er, ft that it 
was token without the c-onsent cf that other, and 
(e that there was removal of the property in order 
to accomplish the taking of it. 

A person is said to take dishonestly when he 
takes with the intention to cause wrongful loss to 
another person, that is to say, with the intention 
that such person should be wrongfully kept out of 
the p.'operty. 

In prosecutions for theft, whenever there is an 
assertion of a claim of light, it is the bounden duty 
of the riourt to enquire into the question whether 
that claim is a bono fide claim or is a mere pretence 
If, when that claim is actually put forward, the 
Court fails to decide the question whether the claim 
is a bona fide claim or a mere pretence, the enn* 
viction cannot be sustained. p£lt Ajodhya Nath 
Paehi V Emperor, Cr. L. .1 08 992 

— S, 40, applicability of. See Calcutta 

Municipal Act, 8 o59 hii 781 

S.75 — Enhanced benfence, n-hen to be paused 

Interpretation of Sfa/iitex — Mui-ginal note, value of. 

Section 7S of the Penal Code enables a ourt to 
pass a sentence commensurate with the nature of 
the offence on the accused person; it does not- 
empower a Court to pa^s a sentence dispropor- 
tionate to the nature of the actual offence 

Kecourse should not be ha>l to the provisions of 
section 7^ of tho Penal Code if the puniahment 
provided for the offence is sutfioient. 

The marginal note to a section forms no part of 
the Statute itself and is not binding as an explana* 
tion or construction of tho eectioa Pat Seieiku 
Chamman V Emperor, UW19. Pat. 4 S; I P. L. T. •: 2 
U, P b. R. \Pat ) 24; 21 Cr L. .r '43 ^23 

- s, yS^Previous conviction in Native Slate, 
effect of — Enhanced punishment, whether can he 
inflicted. 

A previous conviction in a Native State is outside 
the scope of section 7ft of tho Penal Code Where, 
therefore, a person admits such a previous conviction, 
it ought not to be considered A Bhakwar v Em- 
PBBOR, I V P. 1^. tl. (A.) I72i 18 A. L J. 58. 2' Cr 

L.J. 14^5 A. '3ft 624 

_ — -ss. 79, 107 fl) — Aci done in good 

faith — Mi'>t‘ike of fact, subxe'/ueni, whether protected 

Instigation, advice, whether amounts to 

Where a pei sou does a thing in good faith but 
subsequently commits a mistake of fact, he is 
entitled to the protection afforded by section 7 h of 
the Penal Code. 

Instigation necessarily indicates some active 
BUggos ion. or support or stimulation to the 
commission of the act itself, )ind advice can 
become an instigation only if it is f und that it was 
an advice which was meant actively to suggest orsti- 
mulatethe commission of an offence. 

'ihe fact that a person advises nnothertodoa 
thing, docs not necessarily mean that he .“iiistigateo” 
that Other to do that thing within themeaning of 
eectiop 107 tl) of the Penal Code. P^t Raohc.vath 


Penal Code— conia. 

Dass V Emperor. I P. L. T. 6”'? (19i’0) Pat 5 P li 

J 1^0. i>. J. 913. 2 U. P R. Pat 70 997 

' SS* 9 ?, 332, 333 — Crimi/iol Procedure 

Qode CAci V of 46 (3 — Attest- of offender 

— Use of m ire force than is necesBarg-^hight- of 
private defence, extent of — Gausing grievous hurt 
to oublic servant in diseharge -of duty 
Accused, who was in illegal possession ofropinm, 
was ordered by an Excise Inspector to stop, and the 
latter fired two »hots to frighten him. The accused 
thereupon turned roiixid and wounded the Excise 
Inspector with his sword. He was then caught and 
while a peon was proceeding to disarm him, the- 
accii.sftd wounded the peon also with his sword; 

Held, ( I > that the Excise Inspector was entitled 
to arrest the accused and for that purpose- to use 
all necessary means. 

2 that he was not, how&ver, justified in causing 
death in effecting the arrest under section 46 3^ 
of the Criminal Procedure Code; 

.3 that inasmuch as apprehension of death bad ' 
been caused to the accused, he had a right of private 
defence against the Inspector which had not been 
exceeded: 

4' that the accused had no right of private 
defence again'^t the peon after he bad been caught 
and that, th-^refore, he was guilty of causing -rierona 
huit to a pub'io s*-rvanr, in the discharge of hia 
duty. U 8 Nga Nan D.a v Eupsrob, 3 H. B R.-: 
li» 9 l/H 577 

■ " “ S« 147 — Rioting — Unlawful assembly, 

finding as to, whether necessary -^Conviction, whe- 
ther 7natnto.ia-ible, 

I n the absence of a finding as to tho existence of an 
unlaxvFul assembly, a convmti>)n under seofi'in 14"^ of 
the Penal Jo le oann .t bo maintained Pat 
Dctt Singh v. Emperor, la^o, Pat. 
ln.ft 773: 

S. 186 — IFarran/, resisfyince to execution 

of—Wtrrant addressed to nazir j) 5 r.sonait{/- 5 “X 8 zir| 
w^iefher cm dAeg'»te execation to naib^QHZLT* 
AUhouj^h it is improper for a nnzir to depute . 
one of his assi.^tants to oxooate a warrant for the 

possession which is dipeoted tO' tho 
naair himself, yet the as.sistant is siitfii'ieatly.olothed 
with authority to execute the warrant, and any 
pnr<»on^ offering resistmee or obstruction to its 
execution is guilty of an offence under section I 6 ,' 
Penal .‘ode Pat Oomav Mahto v. Emperor, 2' (lR« 

L .1. 19H 977* 

— S. 187 — F«*7ttre to assist Salt iTUtpector i« 

making search — Offence— Criminal Procedure Code 
(Art V of a. US, rl. (X . scope of 

Clause (2i of section 0-, Criminal Procedure. 
Code, suggests that while tho rendering of assist* 
ance to^ a public servant in making a search is-, 
imperative on the persons called upon to assist, they | 
. a'-e not compellable to attend ‘ourt to giye evidence • 
. wir.ho'it a summ ms in that behalf. 

Pailur there ore, to assist a Salt Inspector in 
making a seiiroh, after being requisitioned by the 
latter to do so is an offence punishable urder section 
I*' of the I’enal i.’ode iil Ippili .vIagatua v. Bn* 
PBROR, 3a M. L. I 27- U L. W. 68; i.9-0j M. W H. 

1 0; I Ca L ». .33 241 

" 8 « 193— Perjury— Proof, quantum of— 
C/ircu/nata/ifiaf evidence, value of. 
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To jus'ify a oonviotion for perjury, it ia sufficient 
if th > state neat of the accused is proved to be 
iacredible it is not neceasa/y to prove that it is 
impossible 

To justify a conviction for perj'iry on ciroutn- 
stantial evidenc-, it must bo shown that the evidence 
cannot be explained on any other retisc>nahle 
hypothesis. O JVIohsmmad Isuail Khan v. Empckok, 
2^ 0 O. 21 Cr. L J. 12 60 

S- 209 — Criminal Procedure Code (Act V 

of »8‘38^, s. 476— Order directing prof^ecution — Pre- 
Jemng false claim — Accused^ whether must be given 
opportunity to show cause. 

The mere dismissal of a suit in the ab- ence of a 
clear Suding that toe suit was false and was brought 
with intent to injure the defeuilant, is not a ju ti> 
fication for directing the prosecution of the plaintiff 
under section 2('9 of the Penal Code. 

here a plaiuiiff is called upon to sho%v cause 
why he should not be prosecuted under section '<^0 
Penal t ode, he should bo aff rded every opportunity 
of adducing evidence in support of his clsim and 
to remove any doubt in the mi id of the Court ns 
to the falsity of the oai>e. Pat chakaUhi Kai i* 
Eupekub, ck. 1/. J. -8 636 

SS. 302, 304, 323, 325 — Death of 

child ciius d acC'denVtUg in, scuj^e Ojf-tnce. 

A woman who was hoi ling a child in her arms 
into'rvened unevpectedly in a scuttle between the 
accused and her husband on a dark night The accused 
aimed a blow at th* husband with hia stick, but 
it accidentaHy t-truck the child and caused his death; 

Held, that the aceu'-cd was guilty only of the 
offence of causing s mple hurt, inaatnuch ns he could 
not have Intended to cause or to have known that 
he was likely to cause either death or grievous 
hurt. B t.'HATDR Natha V. Empkrok, 21 Bom L. H. 

1 lUli 21 ( R. L . 1 . M.s 465 

SSa 304, 325 — Unpremeditated attack — 
provocation Offenc*', natureo’ 

hore two pcjsons on reccitnng provocation 
delivered an unpreineditaccd attack o;« the deceased 
but it was not known who struck ttie fatal blow: 

Held, that both were gnihy of an offence under 
section 3 <<• of the I onall one L i-amzan v. Lmpi-.rob, 
2i Cr L. J ; ; 2 P. W. K l^>0 CH} 2 V. P. L. K. vC.) 
2-; . P. L, R 1^20 5 I 

“ — S* 36 I — iair/tti </i«tr<h‘ari, who is — Person 

tn temjioianj charge, whether laic.iil guardian — 
Oindu Laic — Minor — ^iearest male, ichciher cntiiled 
to custedg of minorgirt 

For the purposes of the First Fxplanafion to section 
36 of tJ c • enal Code, a person in temporary charge 
of a minor cam ot Lc r^-ga ded as tJie lawful guar- 
dian, as agaiist the guardian at civil law 

'J he fact that a person happens to ho the nearest 
major male relative of u minor girl dues not, under 
the Hindu law, give him an absolute right to the 
custody of the girl A Sital Feasad v. Lmperor, i8 
A. u J. 64; 2 U F. L. R (A ) 76; 21 Cr. L. J. 6U 42 

08 402 

■ S. 406— Criminal breach of trust— 

Offence, what constitutes 6ee Criminal Psocedcre 
Code, s «7 h -j ^ 

' S« 4 I I Property found in house orcumed 

by several persons^possession, uetetmination o/— 
Offence. ^ 


Penal Code — contd. 

The axere fact that stolen property is found in a 
house in which the ao.'us^d lived with bis brothers,, 
is n It Siitficienc to establish that he letained such 
pi'operty in Ins possess! m or custody or to justify 
his Cimviotion uuder section 4 • of the Penal Code 
« here stolen property is found in a house 
occupied by several persons, it is not enough to 
snow that the property was found in the house to 
convict a member of the family who may have had 
nothing to do with bringing or keeping it there. O 
Bashir Aiimao Kuan t- fiMPcaoR, 22 0.0. 25-1:21 

Cr. L 4 I 248 

ss. 423, 430 ^dlischief, what constitutes 

-^Cutting bund and causing •.i-ninutton of wafer 
supply - Offence —Bonn fide beHef right, effect of. 

To constitute the offence of mischief under section 
42o of the Penal Code it is the destroyed property 
that must have lost its utiliiy or value. 

The accused was charged « ith causing diminution 
of water supply to the complainant by destroying 
a bund at a particular place It was not proved 
tna. the bund belonged to the complainant or that 
its destruction caused any dnninutioa in its 
utility or value It was pmved, however, that the 
acc ised »v.sin the habit of tUKing the water from 
this opoMing to his fields under a permit and that 
on this occ.islon, ho cut open the bund anticipating 
the grant ot the permit; 

Ueul, that accused could not be convicted of 
mischief, inasmuch as 1 1 be acted in the 6o»a fide 
belief that he would got the permitj 

.2 by the mere diminution of water supply there 
Avas no tl^>struction or diminution in value or utility 
of ih^ properly on AAbich the injurious act Avaa com- 
mitted rVI Kullappa .'aickbrv Palanummall .1 

L. W. ^ l•U;2l (;r. L, J, h 7 6’f7 

j S. 44 i — Criminal trespass-^ Intent ofaccus. 

ed, proof of— Criminal Procedure Code (Act V of 
367, 4,^-*— Judgment 0 ! Criminal Court 
contents of -Failure to e.vamine prosecution evidence 
effect of^ Re vision— High Court, interference bu ‘ 
An unlawful entry npon property does not amount 
to cnumial trespass unless one of the intents men 
tjoned 1.1 section 441, Penal Code, is made out by 
the prosecution or found by the v.agistrate ^ 

Where the judgment of a Magistrate makes no 
attempr to scrutiui-e the oral evidence of the com 
plauiant but summarily accep.s that evidence the 
ju.lgmeut canuot bo upheld in revision. N PirrIv ,7 
Musammat faAJi, 1 • r i.. J, 140 

— S ^7 7 A— Tampering tvUh CourUiee 

stamps on documents Offence '-waft /ec 

Accus|^.d was ebarjed under section 477 A Penal 
rode, with tarapenng „ith requisitions and uaS 
namas presented under tne Public iiemauds he 
oorery Act by remoriuB the . ourt-fee staTps affile 
to them and attiainsr in their stead stamp.'l.em^^eA 
from other documents. On a reference to tCalgb 

Held, that the acts alleged acainsf ft.-. 

7rr d i., 5:'s?eT4rot 

n • 498 - Enticing away marrt ^/9 

Oor.nivanc$ ot huahand, effect oiZcn^ 
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Penal Code— conoid. 

diamissal of—rJttdgment, contents of — Appellate 
Court, d/Uty of, 

A conviction under section 49S, Penal Code, is 
not bad merely because the husband connived at 
the taking away or concealing of the wife. 

It is the duty of an Appellate Court in dealing 
with an appeal under section 421, Criminal Pro* 
oednre Code, to record reasons for dismissing it 
summarily, and its judgment shonld show that the 
evidence and arguments advanced have been con* 
sidered. Pat Gane«h Ram v. Cyan Chand, 21 Cr. 
L. J. 139 619 

■ St 500 — Defamation- Privilege— Wit- 

ness, answer given by, to Court, whether privileg- 
ed. See Svidrnce Act, s. 132 8d0 

Pensions Act (XXlIl of 1871)» s. 11— 

Qrani of land revenue, whether pension. 

A grant of land revenue is not a pension for the 
purposes of section II of the Pensions Act, and is 
liable to attachment in execution of a decree. M 
Baha Bao V. Kottipi Tbiuma Beddi, 11 L. W. 398 

331 

Plainti amendment ef, when to be permitted.' 

See Civil Procbddre Code, s. 66 726 

^ giving wrong date of execution of instru- 

ment sued on, effect of. See Execution of 
document 877 

— — , return of, when can be ordered. See Civil 

Procbdurr Code, s. 16 65S 

Pleaders — Court, whether bound to wait for. See 
Civil Procbddre Code, O. XLI, r. 17 715 

_ ->S fees in suit for injunction, scale of. 

See Punjab Chief Court Rules 905 

PleadinS'8 and proof — Case set up in trial 
Court, failure of — Appeal, fresh case, whether can be 
advanced in — Remand, order of, whether justified — 
Possession, suit for, on proof of title — Burden of proof. 
A party, who in the trial Court fails to establish 
the case which he set up, is nob entitled to advance 
a new case in appeal, nor is he entitled to a 
remand to enable him to establish his claim on the 
new case so set up. 

In every case where the plaintiff sues for recovery 
of possession of land on establishment of his title, 
the onus is primarily on him to prove bis title. 
But when he makes out a prima facie case for 
establishment of his title and the defendant seeks 
to contradict his case by establishing title of his 
o%vn, it is for the defendant to prove the title he 
sets up, whether it bo Idkheraj or whether it be 
any other kind of title. C Durga Charan Biswas v. 
Kailash Chandra Das 645 

Plaint based on specific allegation — Court, 

whether can fimd in favour of plaintiff on different 
allegation — Procedure —Bengal Tenancy Act (fill 
B. C, of 1886^, s. 167— Annuimenfi of interest — 
Notice, proof of service of. 

Where a plaintiff comes to trial with a specific 
allegation on which he asks the Coart to adjudicate 
in his favour, it is not open to the Court to arrive at a 
finding in his favour contrary to the allegation set up. 

Before the interest of a party can be terminated 
under the provisions of section 167 of the Bengal 
Tenancy Act, it is necessary that the service of 
notice in accordance with the statutory procedure 
laid down in the section should be proved. C 
3adab*ud*bin V . Herajtulla 797 


PleadingrSf inconsistent, when permissible. 
See Appeal 700 

- ■■ ■■ Practice — Rule of law — Plaintiff, whether to 

be limited to his plaint — Alternative claim, whether 
can be put forward — Court, whether can make out 
new case. 

The rule of law is perfectly clear that a plaintiff 
must be limited to the case which he puts forward 
in his plaint, but he may put forward an alternative 
case in his plaint in the commeiioement, so that the 
defendant may know if he has more than one case to 
meet and may not be taken by surprise. 

It is not open to a Court to make out a new case 
for the plaintiff which the defendant has had no 
opportunity to meet. 

Where, therefore, plaintiffs suedfor joint possession 
with the defendants on the ground of ownership and 
the Court decreed their claim in respect of a 
portion of the area in dispute for the purpose of 
grazing cattle: 

Held, that since the plaintiffs had not asked for 
any relief on the strength of their grazing rights, 
such relief could not be granted to them. L Mahauud 
Shah v. Fatta, 4 P. W. B. 1920] 2 TJ. P. L. E. i7; 
15 P. L. R. 1920 43 

Possession and dispossession, suit on basis 
of — Burden of proof— Limitation— **09nfes8ion and 
avoidance," defence of, nature of. 

In a suit for possession upon a dispossession 
the plaintiff is bound to establish a subsisting title 
and possession within 12 years immediately pre- 
ceding the commencement of the suit. 

A defence of confession and avoidance can be 
said to have been raised only when the defendant 
oompletely admits the basis of the plaintiff’s 
claim bub seeks to avoid the effect of chat admission 
by pleading, for example in the case of a suit on a 
contract, performance, fraud, release, limitation or 
otherwise. N Eeoji Kunbi u. Akaji Kcnbi 131 
■■■, title by, nature of —Possessory title, whether 
heritable. 

A person in possession of property, however, imper- 
fect his title may be, has good title as against the 
whole world, except the true owner, and such title 
is capable of descending by inheritance to his heirs. 
Until the true owner comes forward to assert a 
claim to the property, such heirs are entitled to 
continue in possession. A Bazuib Khan v. Rustau 
Khan 393 

Practice — Procedure— Evidence closed by both 

parties — Freak witness, whether can be 8ummo7ied— 
Landlord and tenant — Licensee, position of— Adverse 
possession — Improvement of buildings by licensee, 
effect of. 

When both parties to a suit have closed their 
evidence, permission ought not to be granted to 
call any further witness. 

Where a riaya of a village obtains possession of 
land as a licensee, the terms of the license being 
that so long as he is a enUivator and resides in the 
village he has a right to occupy the land for his 
own use, to construct buildings upon it, to dwell 
therein, and to enjoy the user but with no right in the 
soil, there can be no question of adverse possession on 
his behalf as against the licensor The fact that he has 
improved buildings on the land or has replaced 
erections would not confer such a title upon him. O 
Bambshwar Bakrsk Singh v, Owarka, I U. P. L. B. 

<J. 0.) 60 261 
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Pre-emption suit — Decree directinff -payment 

of certain amount amJ awarding coste^Plainfifft 
whether entitled to deduct coete. 

Where a pre-emptor is directed to pay into Court 
a Bpeotlio sum of money and fs awarded costs, he 
is entitled to deduct the amount of the costs so 
awarded from the sum he is directed to pay into 
Court. A Bam Lagan Pande v. Mubammad Ishaq 
Khan, 1 U. P, L. B.(A.) 18 ; 18 A. L. J. 162 395 

' ■ Decree filing time for payment Appeal 

Payment not made — Appellant^ whether entitled to 
hearing on merits. 

Wherein a pre*emption decree the plaintiff is 
directed to pay the pre-emption price within a 
specified time, bnt, without doing so, he prefers an 
appeal against the amount fixed, the fact that he has 
not complied with the terms of the decree as to 
payment, is no ground’ for dismissing the appeal 
without going into the merits A Jhandi Lal v. 
Shiam Lal 756 

’ ' * Estoppel by acquiescence^ proof of — Formal 
offer to pre-emptor^ whether necessary-- Good faith of 
pre-emptor, whether can he enquired into — Oudh 
Laws Act (XVni of 1876), Ch. II. 

Where in a pre-emption suit estoppel by acquies- 
cence, as distinct from estoppel by the prescribed 
notice, is pleaded, it is necessary to show that the 
pre-emptor had full knowledge of what was going 
on and not merely the knowledge that there was a 
proposal to sell the property to some one. or another 
fora certain price. 

A formal offer to the pro-emptor, however, is not 
necessary where it is obvious from the attendant 
circumstances that the pre-emptor is neither willing 
nor able to pay the purchase-money. 

Chapter II of the Oudli Laws Act does not allow 
any discretion to a Court in a pre-emption suit to 
go into the question of the good faith of the plaintiff 
in asking for pre-emption. O Hanuman Singh t-. 
Adiva Prasad, 22 O. 0. 323 520 

— — Vendee co-sharer in shamilattuC not in patti, 
effect of— Shamilat land, nature of. 

A vendee, who is not a co-sharer in the sub- 
division in which the share sought to be pre-empted 
is situated, does not become a co-sharer in the sub- 
division because some of the land appertaining to 
the village has been lumped together as belonging 
to all the instead of being imperfectly divid- 

ed. Within the shaniilat patti itself each putti, to 
which the shamilat laud appertains, exists as if it 
wore in miniature and no right of pre-emption can 
bo claimed in respect of such .-/tamj/nf land. In the 
eyes of the law, the position of the land 

appertaining to eauli patti follows or forms a part 
of the pa«» to which it appertains. O Kaniz Zohra 
i; Nepal, 22 O. C 297 632 

Presidency Towns Insolvency Act 

(111 of IS09)9 S« 36 — Evidence Act (I of 
1872^, s. 21 — Deposition oj insolvent under s. 86 
Presidency Towns InsAvency Act, admissibility of 
against insolvent in criminal proceedinge, * 

The deposition of au insolvent reduced into 
writing taken under section 36 of the Presidenov 
Towns Insolvency Act may be put in evidence 
agaiQst him m a criminal proceeding. 

The general principle of law is 'that any state- 
meat made by a maa on oath may be used as 
evidence agamst him as an admission, Th© onlv 
prmciplo ou which an exception can really bo 


Presidency Towns Insolvency Act 

— concld. 

founded, is the principle that a man is not to 
incriminate himself. But this is a principle 
which is not open to an insolvent who, once he has 
been adjudicated, is bound, because he has been 
adjudicated, to give information touching his con- 
duct, dealings and affairs, even though he in- 
criminate himself thereby. C Joseph Perry. In re 
46 C. 996; 21 Cr L. J. 78 473 

Press Act (I Of 1910), ss. 4, 17,22^ 

Forfeiture of security— Application to set aside 
forfeiture - High Court, duty of — Conatritction of 

documents -Intention of author, whether material 

Object of Act, 

with an application under section 17 
of the Press Act to ^seb aside an order direebiner 
the forfeiture of security, the Court has to see 
that the matter which is the subject of the order 
IS not obuoxious to the provisions of section 4(1) 
of the Act, as if it contains words of the nature 
described in sub-seotion (1) of the section, the 

Court cannot, under section 22, set aside the 
forfeiture. 

In considering whether a document offends 
apinst clauses (ai to (/; of-section 4(1) of the 
Press Act, the Court has nothing to do vrith the 
intention of the author: it has to look at th© docu- 
ment and after a fair reading ascertain what is 
its meaning aud then say whether the words were 
of the nature or tendency mentioned in the clauses. 

The intention of the author is material only where 
the Coart has to deal with comments on the 
measures or actions of Government, or the adminis- 
tration of justice: such comments are protected if 
they are made with a view to obtain an alteration 
by lawful means of the measures of Government 

Government 

or admimstration of justice, and there is no attempt 

to excite hatred, contempt or disaffection. ” 

essentially a preventive measure 
with a view to prevent crime, that is crime 
uiipenlliDg the existence of the State the aLfoi p 

its oflioers, public order aud the like ^ 

In distinguishing between the 
article and the intention of its author 7h5 
must be construed by erammep 
primary organs of interpret” and 
sary, by evidence to makrthe word« ti? 
used fit the external things to whieWhe 
appropriate. C Amrita Bazar ^ 

matter of, 23 C. VI N 1057. R'ln 
J. 98; 47 a W 289; 21 Or. L. 


’*Act®(xVof 1 890 ^,*’ sf 3 fa ® 

Of animal, whether ill-treatment. 
result "thar tho an^mat°i's^ 

streets, is not guilty of an nff« ^ * starve in the 

(a) ofthePrevIntil of Cr®ir 3 

Such abandoument does not •A.nimala Act. 

meat- ^thin the meaning of ^Ure^t- 

^A8IR Wazir V - Emperor 2I r « section B 
li. J. 81* 44 B. 169 ’ 1096) 31 Or 

481 
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PHricrpal and asrent — Nolice — P}'incipal, 

whether affected with knowledge of agent — Payment 
made hy agent to principal— Principal acting in 
good faith — Money, whether can he followed in 
handsof principal where agent has committed fraud. 

If a communication be made to an agent which 
it would be his duty to hand on to his 
principals, and if the agent has an interest 
which would lead him not to disclose to 
his principals the information which he has thus 
obtained, and in point of fact he does not com- 
municate it, the knowledge cannot be imputed to the 
principals. 

Where a company wanting payment of a . debt 
from one of its agents asks that payment should 
be made and obtains a payment of its debt 
without any knowledge whatever of the sources 
from which the money has come, it would be 
straining the doctrine of notice beyond all reason- 
able limits to hold that in such circumstances 
moneys received in absolute good faith should be 
earmarked with some independent ownership, 
because the debtor, w'ho was also a servant of 
the company, committed a fraud in order to 
discharge his obligations P C Texas Company v. 
Bombay Banking Company, Lo , 2-5 m.L T. 370- 50 
C. L J. 446: (1fi20> M. \V. N. 705 2 U. P. L. li (p/c ) 
21; 11 L. W. 310; 24 C. W. N. 469; 46 I. A. 2o0; 44 B 
139 121 

Principal and SUrcty-Appeai, abatement 

of, as against principal— Surety, whether discharged. 
The abatement of an appeal as against the princi- 
pal debtor does not necessarily imply that the debt 

or discharged, and 
in such a case the liability of the surety continues 
in spite of the abatement. O Ram Saban v Binde- 
SHRI, 6 0. L. J. 533 I Qg 

Probate and Administration Act 
(V of 1881), SS. 4, 23,6 69, 70,73 

—Letters of Administration, application for grant 
of -Caveator setting np paramount title— Court 
whether can go into question of paramount title— 
Caveator not applying for grant, effect of. 

A Court of Probate is not only entitled but 
even bound to enter into questions of title if it is 
necessary to decide that question, in order to deter- 
mine which of the two contesting parties is entitled 
to the grant of Letters of Administration, Bat where 
a caveator does not himself apply for Letters of 
Administration, bub merely sets up a paramount 
title. e. S'., that he being an adopted sou is entitled 
to the whole estate, not by inheritance but bv 
survivorship, the Probat? Court is not entitled to 
go into the merits of the title set up by the cavea 
tor and the nature of the estate left by the deceased 
Sections 64, 69 and 70 of the Probate and Adminis-’ 
tration Act do nob authorise a Probate Court to 
discuss the question of paramount title set un bv 
a caveator, who puts forward title to the propertv 
not for the purpose of haring a grant to himself 
but for the purpose of preventing a grant to others’ 
Under section 2^ of the Probate and Administra-' 
tion Act if the person making the application is 
according to the law of inheritance, entitled to the 
whole or a part of the property and allepea 

fact that there is property of that nature, and there 
IS no ether applicant for Letters of Administration 


Probate and Administration Act 

— concld, . 

the applicant is entitled to the grant. Pat Debsndba 
Prasad v. Subkndea Prasad, 1 P. L. T.19:6 P.L. J. 
107; (1920) Pat 83 807 

SS. 82, 92 — Executor, suit for reni'hy^ 

Co-executors, whether must be joined as plaintiffs. 
Probate of a Will was granted to the tw'o ezecn« 
tors named therein. One of them instituted a suit 
for rent and joined his co-ezeentor, who resided 
oat of the jurisdiction of the Court in which the 
suit was brought, as defendant: 

Meld, that there was no flaw in the frame of the 
suit on the ground that the two executors did not 
both join as plaintiffs. C Soddamiki Gbosb v Ten!- 
RAM Mahaldar 783 

— : — —Letters of Administration granted to 
Hindu widow— Mortgage by widow with sanction 
of Court, validity of —Legal necessity, proof of, 
whether necessary— Mortgagee, duty of— Civil CouH, 
whether can set aside grant of Letters of Admini8fra> 
tion— Pleadings — Fraud, suit based on— Particulars 
required. 

It is not necessary for a person taking a mortgage 
from a Hindu widow, who has obtained Letters of Ad- 
ministration to the estate of herdeceasedhusbandand 
has also obtained the sanction of the Probate Court 
to effect the mortgage, to enquire about the neces- 
sity for the loan. If he bona fide relies upon the 
order of the Probate (’ourt and makes the advance, 
there is no onus upon him to go and enquire 
about the truth of the allegations upon which the 
sanction to mortgage was granted to the widow. 

A reversioner challenging the transaction must show 
that the mortgagee knew that the facta on the 
basis of which the sanction was obtained were 
false, or that he was instrumental in getting the 
order from the Court on false representations. 

The proper Court to set aside a grant of Letters of 
Administration is the Probate Court and a Civil Court 
has no jurisdiction to declare an order granting 
Letters of Administration as null and void. 

When a transaction is assailed on the ground of 
fraud, allegations of fraud must be particularised in 
the plaint. C Annoda Charan Mondal v. Atul 
Chandra Malik, 23 C. W. N. 1046 ; 31 0. L. J. 3 197 
SS. 1 30 to 134, applicability of. See 
Succession Act, s. 160 140 

Prosecution, duty of, to call all material ioiu 
nesses — Evidence Act (I of 1672), s. 134 — Witnesses, 
number of — Proof, quantum of — Evidence, duty of 
Court to test. 

It is the duty of the prosecution to call all 
witnesses who can throw any light on the enquiry, 
whether they support the prosecution theory or 
the defence theory. It is for the Court to choosd 
which theory is correct, not for the prosecution. 

A criminal trial ought not to be reduced into 
a battle between the prosecution and the defence. 

The direct evidence of witnesses must be tested 
and weighed in the same manner, whatever the 
numerical strength of the witnesses may be, and 
the conscience of the Court must be satisfied as to 
the guilt of the accused persons before they 
can be convicted of any crime. It can' 
by no means be laid down as a general 
maxim that the asseriion of two witnesses is 
more convincing to the mind than the assertion of 
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one witness. The storj told by one witness may 
be in Itself probable, the story told by two witnesses 
may be extravagant. The story told by one witness, 
may be nneontradioted, the story told by two 
witnesses may be contradicted by four witnesses- 
Ihe story told by one witness may be corroborated 
by a crowd of cironmstances, the story told by two 
witnesses may have no such corroboration. The 
one witness may be Tillotson or Ken. the two 
Witnesses may be Oates and Bedfoe* 

Remarks of Lord Macaulay quoted in WiUs on 
Circumstantial Evidence, 6th Edition, page 34 
approved. Pat Brabamdeo Sinoha v. Emperor* 
<1920i!Pat. 24; 21 Cr. L. J. 33 

Provident Fund Act (IX of 1897^ s. 

4 Provident Jund deposit, whether can be attached 

execution of decree ^Givil Procedure Code Act V 

of 1908^, a. \\.5'-Revision^*' Acting illegally:* 
meaning of — Execution of decree— Order directing 
attachment of property not; liable to attachment, 
legality of. * 

Whether an employee is in service or out of 
service, whether he be alive or dead, his share of 
the provident fund is unattaohable in the hands 
of the provident institution under the provisions 
of section 4 of the Provident Fund Act ^ 

Sub-seobion (2} of section 4 of the Provident Fund 
Aot does not in any way out down sub-section ( 1 ) 
of the Act. It ensures that money payable to a 
widow or child as such directly shall not, even in 
their hands, be treated as assets of the deceased 
depositor 8 estate. The only light thrown by the 
second sab-section upon the first is that the first 
uicl nofc go far enough* 

Where inspite of statutory provision to the 
contrary, a certain sum of money held in deposit 

by a provident institution was attached in execu- 

tioQ of a decree: 

Held, that in passing the order of attachment the 
execution Court had “acted illegally” within thn 
meanmg of section 115 clause (?; o'i thT C^de of 
Civil Procedure. 

All 0.1S0S of acting illegally are cases of error 
in law, though the converse is not always true Any 
error m law which amounts to a usurpation of 
authority in the act done by a Court comes within 

clause (cj if it is not already within clause Ta o? 
section 1 15 of the Code of Civil E^roceduro In the 
broad sense of the word no Court ever has juris- 
diction to act Illegally, though it miy have juris- 
aiction to make an ortler wiiich in fact or in law i«» 

Pirovlnclal Insoli^ency Act CHI of 

l«07;, SS- 2 (e), 16, IS-Hindu Law- 

Joint family— Father adjudicated insof cent Son's 
interest in joint family property, loheOier vests in 

to di"p:se 

able oetate far the peyntoot of S 
contracted for immoral purposes and such 
therefore, ie ‘'property* belonging t^ the Sh ’ 

InsolrenoyAct aad ou the father heia- 
nsoivent, it vests in the Receiver ” ‘^“judged 


GENERAL INDEX. 

Provincial Insolvency Act-oonoid. 


Mo^an. 

~ ® ■ 20 (Cl> insolvent, suit by, to recover 

^ferred dower of daughter, maintainability of. 

A person who has been declared an insolvent 
oannot, while his estate is in the hands of the 
maintain a suit in his own name for tho 
deferred dower of his daughter, even though the 
^ceiverhas refused to bring such suit. PalfKHE 
lavat Hdssian V. Azaiat Hussain 


_ri j -f®* —Inventory, failure to file 

Creditor aiho sets Court motion, whether ^person 

^ or creditor to ask for committ^nf. 
imposed by the provisions contained 
m section 4t of the Provincial Insolvency Aot are 

character, and if a debtor^ 

carry thern out, the person, if any, who is reallv 
aggrieved is the Uoart to which proper assistanci 
hta not been rendered by the debtor LTS Zv 
person who sets the .‘ourt in motion. ^ 

A creditor, therefore, has no right to ask fni* 
committal of the debtor for the^latter’s tiflie 
file an inventory. M Palaniappa Chbttv v Bur 

^r/x of^*f88®7T%V Ac? 

plication to set ^Security or ^dJpZft^^wk tT^ 

condition precedent. whether 

Under section 17 of the Provincial i-i 

Courts Act it is a condition precedent t?fh« 
ing of a new trial that the applicant Lluld 
time of presenting his aonHcation ^ 

the deeretal amount 

of the same. Pat Knrvr!* payment 

XiODAK JtllAMAR PoiDAB u. PuN.N, 

; “ S. 25— Reyision— High Court « i. 

J^mence of, extent of. s%e 

Munsif not invest^^wUSmfii Calif before 
—Decision by Munsif ha^i^n o i, Powers 

powers -Trial on ordinary 

final— Appeal, whether lies.^ whether 

A suit Id thd Dature of a. Qmon n 
in the Court of a Alunsif nof^ * instituted 

Cause Court powerTand register?/'"^ 
suit was tried as an ordina^v^auit ordinary 

possessed Small Cause Court Jf ■'vho 

before the High Court it was^onT*^^" revision 

deoision of the Munaif LghT the 

decision of a SmaU Cause CoLt as a 

open to appeal: ^ourt and that it was not 

section 32 ( 2 ) of fi. n 

Small Cause courts Act L ^ ^^ronnoial 

dealt with the case was bound to tT^ 

suit and the procedure adopted by^M * *’®e“lar 

a final decree. A .. decree was not 


afinal decree. A ^«ore^ no1 

L fl. fA. ;27J, Id a, H. J J- P«*3 *d, , H p 

pr..u 5 “ -S™ 

^^*9 9s 14 f 1 ? 
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Public CambllnfiT Act (III of 1867), 

8S« 3, 4, conviction under^Money found on 
persons of accused, whether can he confiscated. 

The law does not contemplate the confiscation 
of money found on the persons of the accused in 
a case under sections 3 and 4 of the Public (rambling 
Act A Tulla V Empebob, 17 A. L. J. 368; 41 A. 
J»66; 1 U. P. L E. t A. ) 1 6 ' ; 21 Cb h. J. 42 250 

Punjab Alienation of Land Act 
(Xlll of 1900), ss.2(3), 16 — — “iand”, 

meaning of — Trees growing on land whether exempt' 
from attachment. 

The definition of ‘*laud” given in section 2 (3) of the 
Punjab Alienation of Land Aot is not intended to be 
exhaustive* 

Although the maxim quicquid plantatur solo, 
solo cedit cannot be accepted in India as having the 
wide meaning attached to it in England, it does cover 
the case of trees growing on the land. 

It was not the intention of the Legislature to 
exclude standing trees from the definition of land 
given in section 2 (3) of the Punjab Alienation of 
Land Act and consequently such trees a^ exempt 
from attachment and sale under the provisions of 
section 16 of the Act. PBulu Bam v Sultan 
Khan 38 

s.2(3) (b) — Trees standing on land 

belonging to agriculturist, whether liable to attach^ 
ment. 

The protection afforded by clause (b) of sub. 
section (3) of section 3 of the Punjab Alienation of 
Land Act does not apply to things material, such 
as standing trees, but to incorporeal rights. 
Therefore, trees standing on land belonging to a 
member of an agricultural tribe are liable to 
attachment in execution of a decree. L Ahmad Khan 
V. Jhanda Ram, 68 P. L. B. 1919 262 

Punjab Chief Court Rules and 
Orders* Vol. Ill, p. 81, rr. 3, 4— /n. 

junction, suit for — Pleader' s jee*, scale of — Practice. 
Pleader's fees should in all cases be fixed in 
accordance with the rules framed by the Chief Court. 

In a suit for injunction the Pleader’s fee should 
be calculated according to the valuation of the 
suit, or according to such a sum, not exceeding the 
valuation, as the Court shall think reasonable. P 
Gurdit Singh v. Tshar Das, 165 P. B, 1919 905 

PunJabLimItation (Ancestral Land 

Alienation) Act (I of ISOO), applir. 

ability o/— Alienor, death of, leaving uidow, effect of. 
The Punjab Limitation (Ancestral Land Aliena* 
tion) Aot contemplates only those cases in which the 
reversioner can obtain posseasion of the estate im- 
mediately upon the death of the alienor, and does not 
apply to a case in which the alienor died leaving a 
widow during whose lifetime the reversioner could 
not obtain possession of the property alienated by 
the male proprietor. L IIird v. Sohndn, 139 P. R 

1919 964 

Punjab Pre-emption Act (I of 
1913), S. 3 (3)— Tuunsa, whether town or 

village — Census report, entry in, value of. 

Taunsa is a town for the purposes of the Puniab 
Pre-emption Act. 

In deciding whether a place is a town or a village 
the fact that it is described as a town iu the Census 
report is of great importance. P Allah Bakhsh v. 
TOPAN Bam, 28 P. R. 1919 (nofe); 18 P. L. H. 19Jci 

642 


Punjab Pre-emption Act— conoid 


ss. 3 (3), 5 (a) ‘-‘Tawnaa, whether town 

or villn'ge — House, part of, used as shop, whether 
subject to pre-emption^ Appeal, second — Place, 
whether tovm or village — Question of fact 
Taunsa is a town for the purposes of the Punjab 
Pre-emption Act 

Where it is found that a building is for all 
practical purposes a residential one, the mere fact 
that a small part of it is used as a shop does not 
in any way alter its oharaoter. 

Semhle. that the question whether a pl4ce is a 
town or a village is one of fact and cannot be raised 
in second appeal. P MaBmud v, Jumma, 28..P. B. 
1919; 16 P. L. R 1920 ,646 

- ’■ 8» 22 (5) (SL}— Pre-emption suit — iTHh- 

drawal of deposit money, effect of — Dismissal oj suit. 
Where in a pre-emption snit the money deposited 
by the plaintiff is withdrawn, the suit is liable to be 
dismissed. L Pabas Ram u. Dalpat Bai, 7P*W*B- 
1920 268 

PunJabTenancy Act (XVI of 1887), 

ss. 5(1) (c). 111, I 1 2> Occupancy rights, 
acquisition of — Construction of clause (1) (o) of s. 6 
—Record of Rights, entry in, whether agreement — 
Admission, erroneous effect of. 

Clause (e) of snb-section (1) of section o of the 
Punjab Tenancy Aot provides that a tenant who is 
at the date of the passing of the Act the represen* 
tative of a person who settled as a cultivator in 
the village, in which the land occupied by such 
tenant is situate, along with the founders of the 
village, is to be deemed to have a right of oconjpancy 
in the land so occupied: whether the land was bocu* 
pied from the time of first settlement or from a 
later date. 

A mere entry in the Record of Bights does not 
necessarily amonnt to an agreement 

An erroneous admission by a teiantthatbe is a 
nou-ocoupancy tenant, even though recorded in the 
Record of Rights, will not operate to deprive him of 
his ngbt. F C P JiwAN v. Mohammad Hayat, 

R. 19i9Bev . ^9 

^i^^^bandonment of occupancy 


tenancy, what constitutes. See Appeal, second 

873 

• Wrongful dispossession of tenant"^ 


Suit for recover of possession — Limitation. 

A person wrongfully dispossessed of his tenancy 
is bound to bring his suit for recovery of possession 
in a Revenue Court within one year from the date of 
his dispossession. P Iochangir v. Sada, 28 Pr-W- B. 
19f0 832 

' S. 77 (3) (Cl) — Jurisdiction 6f Civil 
and Revenue Courts^Occupancy rights, clam to 
establish, ciignisance of. 

A claim to establish a right of ocoupani^ by 
adverse possession falls within the purview of 
section 77 i3> {d) of the Punjab Tenancy Act and no 
enquiry can be made into tMs question by the Civil 
Courts, L Bisben Singh v. Jafpab, 169 P. R. 1910 

91 1 

Railways Act (IX of 1890), ss. 47, 

lOI (C) - Rules under s 47, rr, *<7, 87 (a)— 
Accident— Message by guard for assistance — Dt'iver, 
duty of, to ascertain natwre of message - Sndangering 
safety of persons by rash and negligent act. 

Where, under rules 87 and 87 («) of the rules Gained 


106 § 


V«I. LlV] 
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Railways Act-eonoia. 


Re^l§tra(i6i1 Aci-tidtiil 


tbe Acfe, tliB sends 

bi&esBa^e askitig' dSsIstah'c^, it, U tne dut^ ot 
ihb dHVIdr tb aScettdih ine tetknil of , ike mbasd^e; 
iihd ki9 omisUoil tb do So i^ohld m^ke kidi liible 
Uhdbr section 101 i'c) bf the Act, if such oniissioa 
fCSnlts in endangering the safety of any person. N 
L'ocal Govebnment V Khairat Ali, 21 Cn L. J. 204 

988 

S. I2I — Sfa/ton master^ pcnver of^ to asbign 

duties temporarily to station stajf — Signaller delegat- 
ed io collect tickets, ohstT^ction to — Offence ■^*‘8ervice 
of railway," meaning o/-J?aiiioay Board Act (iV 
of I9i'5^, rules u-ntler, it. 22P, 23J, 244, o/. 

The expression ^'service" of a railvray in section 
121 of the Sailvrays Act includes collecting tickets 
and fares from passengers. 

'Hules 22P, 231 and 244 of the -rules framed under 
the Indian Baihvay Board Act Rive sufficient 
authority to a station master to appoint one of 
the station staff temporarily to do the duties of a 
particular post in the station and when the person 
so appointed temporarily performs that duty, he 
is a railway servant acting in the discharge of his 
duty, and obstraotion to him is punishable under 
section 121 of the Railways Act. M > hitrala Bhee« 
HANNA, In re, •‘^7 M. L. J. 653{ 10 L. W. 669; 

M W N. >66; 21 Cr L. J. 6^ 43 M. 348 414 

Railway Board Act (IV of leoS), 

rules under, effect of Bee R ailwavs Act, s. I2l 

414 

RGCdver— Appeal — Order directing. See Civil 
Procedure Code, p. 115 222 

Record of RifiThtSt entry in — Presumption as 
to correctness See Berar Land Revenue Code. s. 

96 334 

, entry in— -Presumption of correctness. See 
Bombay l and Revenue Code, s. 135 667 

Reerlstration Act (X\/l of 1908), ss. 

2 (7), 17 — Agreement to grant lease, whether 
compulsorily registrable— Construction of document — 
Intention of parties. 

Agreements to lease which are compulsorily 
registrable under the combined operation of section 
2, sub section t7'» <^Dd section 17 of the Registration 
Act are those agreements which import a present 
demise or the creation of an immediate interest. 

In order to determine whether an agreement is 
compulsorily registrable, the intention of the parties 
as declared by the words of the instrument must 
govern the construction. 

An agreement between the parties that at a 
future time one of them shall become the tenant, 
provided certain things are intermediately done by 
the landlord or his agt-nt so as to put the premises 
into a certain state which the agreement describes, 
is not an agreement of demise but an agreement 
to demise at a future date on the performance of 
certain conditions and is not, therefore, required to 
be registered. B Secretary oe State for India v. 
Mahomed Ydsuk Ismait,, 21 Bom. L. R 1130 134 

S. 17 (2) (Vl) — Compromise amounting 

to conveyance, whether requires registration Civil 

Procedure Code fAct V of l90N^, 0. XXIII, r, 1 . 

A compromise which contains matter relating to 
a suit or covered by its subject-matter, and which 
18 embodied in a decree, does not need registration 
even though the transaction amounts to a conveyance 


4 I * * 

the edhaideration for Which is Rb . 100. C jAcMiii 
MONdALb C'dENiNissA Bi^i, 24C. W N. 328 538 

' ’ 3» 17 (2) (II) — Cothpromise- AwaW 

bH.3ed on compromise, whether requires registra- 
tion. See Partition suit 325 

■ S» 17 (I)(l ;>) — Compromise deed giving 
effect to arrangement arrived at between parties, 
whether compulsorily registrable — Document effecting 
division of property, whether regtUrea registration 
A deed of compromise which gives effect to an 
arrangement arrived at between the parties about 
some estate i.s compulsorily registrable. Though a 
document containing a mere recital of past acts 
and of a past partition or merely declaring the 
divided status of the parties need not be registered: 
yet when the document itself is a record of property 
subjected to a division which took place on the date 
on which it was written and which declares that 
in certain immoveable properties certain parties 
had shares and that their former rights in certain 
immoveable properties are extinguished, the docu- 
ment falls within the provisions of section 17 (I) 
(b) of the Registration Act and is compulsorily 
registrable. N Rambharosa v Sukr Das 804 
' ’ SS, 17, 49 - Mortgage — Redemption, proof 
of— Receipt, unregistered, admissibility of - Possession 
given to mortgagor, effect of—Provincint Small Cause 
Courts Act fix of lti87j, Sch, 11, Art Sl—Jurisdic. 
tion of Small Cause Court— Suit to recover profits 
of mortgaged land and value of trees cut dotvn by 
mortgagee, whether cognizable by Civil Court. 

No particular form of document is required to 
redeem a mortgage. 

An unregistered receipt cannot in itself be used 
as evidence of redemption of a mortgage, but the 
Court is entitled to take it into consideration as 
evidence of the fact that on a particular date a par 
ticular sum was paid by the mortgagor to the mort. 
gagee, and this, coupled with the fact that the 
mortgagor was put into possession of the property 
and has continued in possession of it, is good evi 
dence upon which the Court might base its finding 
that the mortgage has been redeemed ^ 

A suit by a mortgagor, after redemption. to recover 
from the mortgagee the proBts of the mortgaged 
property and the talue of certain trees alleged to 
have been cut down by the defendant, is exempted 
from tlie cognisance of a Small Cause Conrt hZ 
Article 31 of Schedule U to the Small Cause Court. 

AEssnso’“^!'LTr^^^^ 

J.iir 7Z"ia -S'-r? £ 

Registrar refusing to admit a document L,. • 

traiion is rejected by the Registrar such 

IS tantamount to refusing to order th^ ^^ejection 

registered under sectSn 72 or ^ 

Registration Act, and a suit under 

that Act to enforce registration of th* H 
maintainable. C Umesh Pramsm. r. document is 


14, 29 


( ) (b) Suit to enforce a..*'’ 


document—Presen^aiion ' o/ of 

LimUatio-, oy. t&T 
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The period prescribed by section 77 of the 
Begistration Act for bringing a suit for the regis« 
tration of a document cannot be extended by 
invoking the aid of section 14 of the Limitation 
Act. Section 2^ (1) (b) of the latter Act specially 
excludes the application of the provisions of that 
Act to any special or local law which prescribes a 
special period, of limitation for any suit^ appeal or 
application. C Krajbndbanarayan Bor v , Bauni 
BARVANf, 24 G W. N. 29 228 

— — — St 77 — Regiitration ’. of document — Applica- 
tion for registration, dismissal of, whether amounts 
to refusal to register ~ Suit to enforce registration, 
maintiiinahilitg of. 

The dismissal of an application for registration 
owing to the failure of the applicants to appear 
before the Sub-Registrar is, under the Registration 
Act, in the practice of the Court, equivalent to a 
refusal to register. Such dismissal does not take 
away the right of suit under section 77 of the 
Registration Act, to enforce registration. C Abirjan 
B iBi V Gole Mahamed 570 

S. 77 — Suit to enforce registration of 

document — Limitation, whether can be extended. 
See . Limitation Act, s. 14 705 

RellfiTlous Endowifiehts Act (XX of 

I863)f SSa 12* -Temple committee and 
trustee, nature of relations between — Archaka, duty 
of, to obey trustee in preference to committee — 
Archaka, rights and duties of ^Trustee, power of, to 
dismiss archaka. 

A temple committee constituted under the Reli- 
gious Endowments Act has no business to inter- 
fere in the internal management of the temple or 
in mere matters of ritual or ceremonial. They should 
not interfere with the trustee, except where inter- 
ference is necessary in discharge of the secular 
duties which the Act imposes on the committee. 
The committee’s functions are primarily to see that 
the funds of the endowment are preserved and not 
wasted. 

An archaka is bound to obey the trustee in 
preference to the committee in the matter of the 
aistribution of honours and the trustee has power 
to dismiss even a hereditary archaka. 

An archaka cannot withhold the honours due to 
the ubayakars of the temple on the ground that 
his perquisites have been withheld and such 
conduct would entail his dismissal IVI 
Ranuasami Mudaliar V. Kari Krish.naBattachariar 
lOL. W. 616 281. 

Remandi order of, whether open to second 

appeal, oec Civil Procedure Codi, s. 104 432 

RGS Jlldicafa — Partition case — Interpretation of 
judgment — Partition not carried through— Dechxon 
whether res judicata. 

The interpretioa of a judgment in a previous 
partition case by a ('ourt competent to try the sub- 
sequent case between the same parties and on the 
same subject-matter operates as res judicata. 

A decision constituting res judicata passed in a 
partition case docs not lose its force as res judicata 
because the partition was not ultimately carried 
through. U P 8 R iiDBARiK Fatima v. Muhammad 
Quli Khan, 1 U. P. L. R. I.B. R.; btf 3g3 


{ 1^20 

Restitution of conjusrai pifirnts;^ 

Refusal of wife to live with her hilaband— Legal 
ground— Lartger to health br safety of wife. 

A husband is undoubtedly entitled to the aooiety 
aud companionship of his wife just as a wffe is 
entitled to the society and protection of her husband. 
But before a Court can he asked to bompel a 
reluctant wife to return to her husbahd^s custody, 
it must be shown that there is no legal grobnd to 
justify the wife’s refusal to live with her husband. 
One such ground is that the health or safety of 
the wife is likely to be endangered if she is fbreed 
to return to her husband’s house. Ganga Sings v. 
DHANfo, 16 P. W. B 1920; 7 P. L. B. 1920 333 

" » soft for— Place of suing. See Civil Pbooe- 

. DURE Code, a 20 (c) 120 

Revision -High Court, power of, extent of.^ See 
Criminal Procedure Code, s 87 994 

High Court, power of interference of,.,.. See 

Civil Procedure Code, s. 116 ^5 

High Court, power of interference of. .8te 
.. Criminal Procedure Code, s. 146 169 

Sale of fiToods — Construction of Contract- 

Agreement to sell goods of particular deaeration 
out of goods to be received by seller— .Goods 
received by seller not of that description— Breach 
of contract— Buyer, whether entitled to damages. 

In September J917 plaintiffs agreed to buy and 
defendants agreed to sell certain goods and 
entered into a contract. The material olaulie 
of the contrast was as follows: “Ghaghrapat 
(cloth) cases or bales 19 ‘Gin* at Re. O-lO-Jl 
inches 3l, The above-mentioned goods 
which are to arrive are sold (to you). Those 
purchased by us from G.'^aham & Co. are 
sold to you. Shipment thereof January or 
February. And there are (to be) two to three 
months in addition To be delivered early .if arrive 
early. To be delivered a.s and when the same may 
be received. To be delivered on the safe arrival of 
the steamer. Interest (at) eight annas. ‘Sai’ 
(allowance) at fis. 2 per case. If the goods, 
to arrive come ‘late’ the purchaser is 
to take (delivery of the same .” The goods 
which were eventually received by the defend- 
ants from Graham Co. were not of the 
description which the plaintiffs had agreed to 
buy. The plaintiffs refused to accept the goods 
and sued the defendants for damages: 

Held, per Heaton, J. — That having regard to the 
commercial situation in September I9i7, it must 
be presumed that the parties intended that 
the defendants should offer to the plaint- 
iffs nineteen bales out of those w'hioh Graham 
& to. were sending to them; and that 
the bales should be as near the descriptioU 
stated in the contract as possible; that the 
contract might also have contemplated that if 
the plaintiffs were quite justly dissatisfied with 
a tender of goods on the ground that the goods 
were nowhere near the description contained in 
the contract, then they might repudiate the 
bargain altogether, but that neither of the parties 
could have contemplated that there should follow, 
on a repudiation of that kind, any right on the 
part of the plaintiffs to recover damages 

Per Marten, J — ^hat was sold wore ginned, 
goods, what arrived were unginned goods and 
therefore, the condition precedent of the contract 
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of ginned goods, not having been 
f ulhlled, neither party was bound by the contract. 

Per C»maw, that the plaintiffs’ suit must tbereforo. 
be dismissed. B Tkibhovandas Narottimdas v. 
^AGINDAS VlJBHUKANDAS, 21 BOM. L. R. 1137 233 

Satyasrraha pledgre, signing of, by lawyer, 
^ether unprofessional. See Letters Patent 
(Bom,- cl. 10 679 

SflAtnllAf landy nature of. See Pke-emption 
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Stamp Act (II Of 1899), S. l2~Cancellt 

uon ofetamp, what constiiutes^Negotiable Ivstru. 
orients Act (XXVI of IS6\J, e. 4>~ Promissory note 
p^able through another person^ validity of* 

The question whether or not a stamp has been 
effectually cancelled is one purely of fact to bo 

examination of the stamp itself. 

The cancellation of a stamp by drawing diagonal 
lines across its face is sufficient within the meaning 
of section 12 of the Stamp Act. 

The undertaking in a promissory note to pay 
the money through another person does not make 
the promise conditional and does not take the docu- 
ment out of the purview of section 4 of the Negoti. 

P Mela Ram c. Bru Lal. 

148 P. E. Ifli9 976 

Dishonest intention ty evade pay. 


The intention of a testator must be gathered bv 
reading the Willas a whole. 

Where words of inheritance are not used by a 
testator with regard to any of the gifts which are 
admittedly absolute^ the absence of such words with 
regard to a particular gift does not make it limited 
to the life of the donee, if the Will in other respects 
contains a clear intention of the testator that the 
gift is not 60 limited but is absolute and perpetual 
The provisions of sections 130 to 134 of the 
Probate and Administration Act relate to interest 
on annuities or legacies pajablo by the executor 
and cannot apply to a sum to be paid out of the 
prodts of immovable property which a legatee 
was entitled to as part of the properties obtained 
by him under a Will, end which was in his enjoy, 
ment for several years before his death, and which 
devolved upon his heirs. C Panchagopal Mookehjee 
i'. Kali Das Mukherjee, 24 O. W. N. 692 140 

Si 269— /iircutor, power of, to motfaaoe 


men of stamp duty^Offence—^Intentionp proof oL 

® conviction under section 62 
or the Stamp Act there must be a dishonest inten- 
tion to evade the payment of stamp duty. Where 
toe tacts and circumstances of a case show that 

®-convictioa under that 
section IS bad in law. A Kanjiaiva Lal v. E.mpbror, 

'• 21 Cr L. J. .'54 406 

Succession Act <X of 1865), s. 160, 

a^itca6jiyy of-^Probate and Administration Act 

Tn applicability of^Hindn 

^aw-~Will, C07i8truction of —Gift of specific amount 

o e paid out of pyoi?/s oj t«nH0i'a6ie property, 

natare of^Gifi, ivhether annuity or gift of corpus — 

intention of testator — Interest, whether z«^ya6/c■ on 
annuity, 

A testator by his Will devised liis movable and 

sous and gave certain 
tb« daughters and other persons with 

shL/ direction— “My eldest son Narittdrji 

Nail’,,?®®** paying to iny third son 

Wagendra the sum of Rs. 50J per annum out of 

BhLl mahah that bo (Narindra) 

within P"'*' No. 1 and comprised 

wi^in Lot Dawarbashini, etc,:** 

determining whether the devise of 

of an « Nagendra was in the nature 

^sTnno to consider whether the pro. 

m^e Succession Act were 

visions of r r f ^ than the pro- 

n„ft English law, umsimich as under both the 

question was one of intention. 

^ •• jatontiou in other fKof ^ 

inTond^dloTcpcrpciri. r.tTT. 


assets— \7xn restricting power, effect of^Mortgaae 
renewal of, validity of. ’ 

An executor who has obtained Probate has 
absolute authority under section 262 of the 
Succession Act to mortgage the testator’s assets 
and his authority is in no way fettered by reason of 
a stipulation in the Will that he is not to sell or mort 
gage the property, and he would be acting within 
that authority if he renewed a mortgage effected by 
the testator to satisfy the debt created by that mort 

gage O Twakkul Husain v. Ajodhya Bank Lto’ 

Fyzabad, 6 O. L. J. 526; 2 U P. L. R. (J. c > 75 32 I* 

■'^7131^®: jT'-ope'-ty Act \iv Of 

1882), S* S3— Ciuii Procedure Code (Act V nf 

proceedings— 

Objection dismissed— Suit to establish title by obiector 
-Transfer intended to defeat and delay creditors- 
Attachxng creditor, whether can object to validitu of 
transfer in defence— Suit to set aside transfer in 
representative capacity, whether necessary - Praudu. 
lent tmnsact ion, whether can be avoided apart from 

In a suit for declaration of title by a purchaser 
from a judgment-debtor after the dismisLl of his 
objection under Order XXI, rule 63 of the CivB 
Procedure Code, the attaching decree-holder is 

of tho^ plaintiff was^ a^sham traLlction ® 

11““ judgment! 

A suit under section 63 of the Tran«jf^r 
perty Act to avoid a transfer alleged to 
made with intent to defraud 
transferor need not neceSarilv h. T 
of several creditors iu a repfesentat,V 
and a single creditor as a dl^tendant In / 

Ssirsif. '■ •«“ ” 

would fur^a”. u P',™ "liich 

procedure would avoid multiplicity of suit" ’ " 

A fraudulent and colonraKira*’^ * ® 

challenged otherwise than under 
Transfer of Property Act for 
sham transaction not intended to^°h ^ being a 
-.atevor. N Dksnsokhp "tlatotTe 

79Q 
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Transfer of Property Act-condd. 

- s« 53— Manner of construing. See 

1 


Law— Joint Family 

_ — S. 55(4) (b) — Vendor and purchaser — 

Consideration, application oj, towards payment to 
vendor's creditor^Agreement between purchaser and 
creditor for substitution of liability, absence of— 
Vendor's lien, enforceability of. 

Where by an agreement between a 
purchaser, the purchase-raoney is to be 
Uie purchaser in payment of the v®ndOT S debts 
and there is no completed agreement between the 
vendor’s creditor and the purchaser for 
the latter’s liability for that of the vendor, the 
vendor is entitled to enforce his hen a^mat t^ 

purchaser for the unpaid sale consideration. m 
THYGABiJA MUDALIAR V. SeSHAPPIER, iO L. w. B1 , 
27M.L. T. 94 

S, 55 (4-)— TWor and purchaser— 

Mortgage' bond, unregistered, 

unpaid purchase-money, effect d 

^vhether extinguished— "Contract to the 

what is— Suit on mortgage bond as simple money 
bond, whether maintainable. 

Where an unpaid vendor takes an unregistered 
mortgage bond from the vendee to secure the 
paynmnt of the purchase-monoy, the bond, being 
Tnadmissible in evidence as affecting the .P^?P®^^y 
sold is not a contract to the contrary within the 
meaning of section 65 v4) of the Transfer of Pro 
perty let and does not operate to extinguish the 

vendor's lien. . . 

Such a bond may be treated as a simple money 

bond and a suit would be maintainable on its basis 

as such bond. IVl Ranganavaki Ammal v.Vartha- 

SARATUY Ayyangar, lO L. W. 660 SU.5 

— SS.65| 68— Coniract Act (IX of i972)* 

ss 15 it— Mortgage— Mortgagee deprived of part 
of security— Rwht to sue for mortgage money- 
interest, high rate of— Coercion or undue influence, 
absence oi—Hard and unconscionable transaction— 
Court, duty oJ— Equitable considerations, appUcabd- 

ity of. 

Whore a mortgagee is deprived of a part of the 
mortgaged property by the act of the mortgagor, he 
is entitled to recover the mortgage money from the 
mortgagor. 

Where in a contract of mortgage, interest is 
stipulated to be paid at the rate of ii4 percent per 
annum, in the absence of coercion or undue influence 
there is no reason why the rate of interest stipulated 
should not be allowed. 

The law relating to hard and unconscionable 
transactions has been codified in the Contract Act 
and a Court cannot go outside the statutory provi- 
sion and follow some rules or supposed rules that 
liavc been applied in certain cases by the Courts of 
Enquity in England. C Haris Chandra Nandi v. 

Keshab Chandra 785 

. S« 72 “Contract to the contrary", what is. 

See Evidence Act, s. 96 264 

. — S* 76 (C)i obligation impo&ed by, on 

mortgagee, See Etidbnce Act, s. 96 264 


Trusty i>rtua<e— Debuttar esfafe— Shebaifc, failure 
of line of— Founder, right of, to appoint sheb^t— 
Removal o/ shebait, suit for, maintainabiUty of -- 
Administration of trustr— Misconduct of trustee— 
Discretion of Court -Trustee, whether can purpose 
trust property ~ Civil Procedure Code (Act V of 
s. ^2, applicability of, to private trust. 

The rule embodied in section 92 of the Civil 
Procedure Code cannot be extended to. private 

Where the line originally indicated by the fodder 
fails the founder or his heir has the right to 
nominate the shebait, and this principle applies 
equally to private and public trusts. 

The founder or his heirs may also sue for the 
enforcement of the (rust, for the removal of the old 
trustee, for the appointment of anew one and may 
thereby secure the proper administration of the trust 
and its properties Whatever restrictions may have 
been prescribed by the Legislature as to the mode of 
institution of such suits in respect of public trusts, 
the rights of the founder of a private trust and his 

heirs remain unimpaired. . . , 't 

On the analogy of the well settled principle of 
English Law the view may he maintained that in 
respect of a debuitar in India the founder or ms 
heirs may invoke the assistance of a judicial tribunal 
for the proper administration thereof on the 
tion that the trusts are not properly performed, and 
the case is strengthened when the management 
under the terms of the trust vest in the plaintiff M - 
the founder’s heir, on a vacancy caused by tno 
removal of the actual incumbent for misconduct. 

A trustee cannot purchase trust property directly 
orindiiectly from himself or at his own sale. Ihe 
rule is universal that, however, fair the transaction, 
the cestui que tt'ust is at liberty to sot aside the sale 
and take back the property. The law does not stop 
to enquire into the fairness of the sale or tne 
adequacy of the price but stamps its ^ dis^prova 
upon a transaction which creates a conflict between 
the self-interest and the integrity of the trustee t^d 
this principle is equally applicable to the case of a 

purchase made by the skebatt at a eale publioly held 

or held at the instance of a Court in execution of a 

decree against the debuttar estate. . , 

The question as to whether there wo sufficient 
grounds for the removal of a shebait is within 
sound judicial discretion of the Court In suo*i a 
case the Court is guided by considerations o* 
welfare of the beneficiaries and of the trust estatt 
and also of a clear necessity for interference to sav 
the trust property. C Manohae Mo^KBWCE • 
Peary Mohan Mookebjee, 30 0. L. J. 177; a4 u. ^ 

Trustees Act (<XVII of 1866), ss. 3, 

6, 35, 40-Pu6iic charitable 

power of, to appoint new trustee — Hindu ♦« .. .. 

-Bombay High Court Buies, r. 76 

for appointment of new trustee Proc 

Practice. ,, na it-a 

The High Court has power, under section SB oi v 

Trustees Act read with section 6 of the 
case of a Hindu charitable trust to appom 
trustee in place of one who has become moap 

acting in the trust. fmateefl 

Applications for the appointment of new g 

should normally be made by petition or 
to be heard in Chambers and the particular A 
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Trustees Act— conoid. 

section relied on must be specified in the application. 
B Lanq V. Moolji Kabsonji, 21 Bou. L. B. iUl 


U. P. Honorary IVlunsIfs Act (II of 
1896)) s. 8 (2)f proviso — Ciuil Procedure 
Code (Act V of IGOtiJ, s, 24 \4)— ’Small cause iranS’ 
Jeired to Court of Honorary Munsif— Decree, whether 
a^jpealahle. 

Where an Honorary Munsif acting under the U. P. 
Honorary Munsifs Act decides a suit transferred 
to him from a Court of Small Causes, he cannot 
be deemed to be a Court of Small Causes and his 
decree is appealable. A Ikhlaq Ali v. Budu Sen 


U- P. Land Revenue Act (lilof 1901), 

Si 110 — Partition proceedmgs^**D<^te of issue of 
proclamation" what is^Objection filed beyond time 
discretion of, to entertain objection, 

■VVnere there is a direction to fix a date us a 
matter of procedure, a Court is still at liberty, after 
oxpii'ation of that date, to cutortain an objection 
and do justice between tho parties if sufficient 
reason is shown for the delay. 

The date of “issue” of a proclamation under section 
HO of the U. P. Land Revenue Act is the day on 
which it is published in such a manner that the 
persons likely to be affected thereby can, with 
the exercise of reasonable prudence, obtain know- 
ledge of its contents. 

Where such a proclamation assumes the shape of 
a notice to be served personally on (lie co-sharer, 
the date on which personal service is effected is 
the date of ‘issue” of the proclamation, and it is 
from this day that the period of thirty days for 
preferring objections must bo reckoned. O 

Singh v. Rohan Singh, 1 U. P. L. R. 
(J. C.) 62 258 

. ” ~ S« 110 Time for flimj objections, exten- 
sion of— Jurisdiction of Revenue Court to direct 
par/y to get his title determined by Civil Courts 
Declaration of title, suit /'or— Khewat, entry in, 
of — Limitation — possession. 

The date originally fixed by the partition officer 
lor ming objections under section 110 of the U. P. 
Lani Revenue Act may from time to time be 
extended either on account of non-sorvice of tho 
notices or at the request of any of the parties: and 
the jurisdiction of tlio Revenue Court to direct a 
party to got his title deteniiinod by the Civil Court 
within a certain period is not ousted so Ion-- as an 
objection is liled within such e.xtouded period and 
no order la passed by tho partition ollicer deter- 
mining the shares of tho parties and directing the 
m^iod m which tho pariitiou is to bo effected. 

Where a person continues in possession of his 
property in spite of a conti-ary entry appearing in 
the kheivaf, no iiuestion of liuiitatiou or advoi^se 
possession can arise in a suit tiled by him for 

r Sa^t p" ® *i«AGWAN Bakmsh Singh 

t • ^ I T 

("Of 1916). 

f" <tppltcaiilit>j of-^Suit to recover refund of 

applicable.' ' 

oaid of Agra i.> recover a sum of uioncv to ivhh-l. 
i-i outuiod uudor iK- n.loo, .. J”;, [.j 


U. P. Municipalities Act— concid. 

duty on goods exported by him from Agra. The 
suit was dismissed as having been brought boyond 
tho period of six months prescribed by sub-section 
(3) of section 326 of tho U. P, Municipalities Act. Tho 
High Court was inuvod in revision against the 
order of dismissal, and it was contended that the 
provisions of the foregoing sub-section referred 
only to suits arising out of acts done inadvertently 
or illegally for which a suit for damages would 
lie, and that that sub-section did not apply to suits 
for money demandable from a Municipal Board in 
oonsequence of a breach of contract or of a legal 
relation resembling a contract: 

Held, that inasmuch as the plaintiff’s cause of 
action had its 01 igin in the refusal of the Municipal 
Board to pay a sura which it was legally bound to 
pay, the suit as framed was a suit for compensation 
within the description of suits in sub-section (1) 
of section 326 and was not founded upon a broach 
of contract or the breach of some relation resembling 
a contract and that, therefore, the rule of limita- 
tion contained in sub-section (3) of the section was 
applicable to it. A Makhan Lal v. Municipal 
Board ok Agra, I U. P. L. R. (A.) 178; 18 A. L. J. 
180 459 

Valuation of suit— Suit for declaration that 

attachment does not affect plaintiff’s mortgage — 
Subsistence of mortgage not disputed — Valuation for 
purpose of jurisdiction. 

In a suit for a declaration that an attachment in 
execution of a decree against the judgment, 
debtor does not affect a mortgage of the property 
in plaintiff’s favour, whore the subsistence of the mort- 
gage is not in dispute, tho proper valuation for tho 
purpose of jurisdiction is not the value of the 
property but the amount for which execution is 
sought. IVI Madukuri Ankamma v. Muvvala Sub- 
BAYVA, 37 M. L. J. 6U 543 

VtllS^G ttJ m |3l©S —Control and management 
vested in villagers — Decision of majority, whether 
binds iiiinority —Civil Procedure Code (Act V of 
19081,6. 11— Bes judicata, detej'wmation o/, by re- 
fcrencc to pleadings, issues and judgment— (Question 
of law, when res judicata. 

The relationship of the inhabitants of a village 
in respect of a temple and its properties owned and 
managed by them in common partakes more of tlio 
character of a coi-poration than that which exists 
among the members of a club or trustees public 

or private, and the law regulating the latter does 
not apply to them. 

In matters relating to the management of villafo 
tomplas the decision of the majority in meetings 
duly convened binds the minority. ® 

To constitute a matter ,-es judicata the matter 
dncetly and substantially in iesee in the iahsl 
quont smt must be the matter which was direotW 
and substantially in issue, either actually 0^00 ^ 
stractively. m the former snit. Whether a matter 
has been dealt with and adjudicated on is to be 
determined by s. reference to the plaint, the written 
Btatement) tli6 issues and the iudffment a%^ * 

oflaw may be re. Judicata it thr^^if .trior " 
the subsequent suit is the same as that in fi 
former suit. The operation of a decree as res ^.4 

so tar at any rate as the subject-matter of fi , r'',’ 
adjudication contaiued in the decree is concer ,cd 
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..can in no way be affected, in tHe absence of fraud, 
'fir oollusion, by the fact that the suit was the result 
of a mistake of law or that the decree proceeded on 
such mistake. As between the parties thereto it 
must be held to be binding and to operate as res 
judicota. Itfl Vemkitisdbban Pattib v. Aytathdrai, 

37 M. r.. J. 654; 26 M. L. T. 36i 202 

Wa lll>"Ul-ai*Zi construction of, See Lambardar 

634 

. ' entries in, value of. See Custom— Pre*em^ 

TION 675 

— — — , entries in, value of. See Custom — 

^ 1 y 


IKOIAK OAses. 
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Wajib-ul-arz —conoid.'- 

.V . ' 

, entry in, of wishes of cO'Sharers, whether 
proof of custom. See Custom— Pre-emmion 766 
I I , wkether creofes r^ht— • Ga^agarl, right of, to 

recover dues from fenaTits, V; ^ 

A u*aj*6-ui-ar« is a mere rccow of oustolnj it does 

not create a right. e* . 

A. tvajih-uharz mentioned a ^arpoyart, whoso duty 
it was to ward off hailstorm by means of mantras, 
as one of i^e village servants, who got a sheaf of 
com from the tenants ac the time of the crops: * 

Held, that the entry did not make it obligatory 
upon the tenants to seek the parpoyari’a seryicM 
and to pay for them. N Sitaram v, Bakhapu. 1 77 
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